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and applicability (May) 139 
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only when original document is proved to 
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(Mar) 66 B 
——-S. 67 — See also Ibid, S. 79 (Jan) 14 
——Ss. 67, 73 — Execution of document 


— Proof of — Comparison of handwrit- 
ing by Court itself, if conclusive 

(Sep) 242 A 
——S. 67 — Certificate of registration 
given under 8S, 60 (2) of Registration Act, 
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document (Sep) 242 B 
S. 68 — See Ibid, S. 79 (Jan) 14 
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Ss. 79, 67, 68 — Original of the pub- 
lic document sought to be tendered in 
evidence must be proved in the manner 
required by the provisions of the Act . 
(Jan) 14 
——S, 116 — See also Houses and Rents 
— Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), S. 28 
, (Jun) 168 
Forward Contracts (Regulation) Act (74 of 
1952), S. 15 (2) — Enforceability of un- 
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seeking to avoid contract to prove that 
unwritten contract is void (Dec) 337 A 





General Clauses Act (10 of 1897), S. 3 22) 
— See Limitation Act (1908), S. 14 ee 
(Nov) 313 E 
——S. 9 (1) — See Limitation Act (1963), 
S. 18 (1) (May) 147 
HIGH COURT RULES AND ORDERS 
—Bombay High Court. (Original Side 
Rules (1957), R. 710 — See Civil P. a 
(1908), O., 6, R. 5 (Jun) 175 
Le ETN Na 
Hindu Marriage Act (25 of 1955 
(1-A) — Decree for divorce ee be 


denied on the ground that the petitioner 
has failed to remedy the wrong such as 


S. 13 





cruelty which led to the decree for judi- 
cial separation (Feb) 55 
——S. 21 — See Ibid, S. 28 (May) 141 
——S. 23 (1) (a) — See Ibid, S. 13 (1-A) 

Feb) 55 
——S. 24 — See Ibid, S. 28 alae) aa 
——S, 28 — Expression “may be appeal- 
ed from under any law for the time being 
in force”, interpretation of (May) 141 


Hindu Women’s Rights to Property Act 
(18 of 1937), S. 3 — Sole Surviving copar- 
cener — No intention to sever joint sta- 
tus — Devolution of his share by sur- 
vivorship 


HOUSES AND RENTS 


—Bombay Rents, Hotel. and Lodgi 
House Rates Control Act (57 of 1947), grs 
— See Municipalities — Bombay Munici- 
pal Corporation Act (1888), S. 154 

i (Mar) 66 A 
——Ss, 5 (1), 6 — Meaning of words “re- 
sidence” and “residential use” 


S. 6 See Ibid, S. 5 (1) ree BD 

——d. 6 — See Ibid, S, 6 

——S. 11 — See aiaa 
(1) Ibid, S. 12 (3) (by (Apr) 97 


(2) Municipalities — Bombay Municipal 
Corporation Act (1888), S. 154 
. : (Mar) 66 A 
——5s, 11 (e) and 11 (2) — Fresh dispute 
about standard rent after consent decree 
(Jul) 214 B 
S. 11 (4) — Jurisdiction of Court to 
strike out defence in eviction suit 
(Sep) 249 A 
——S. 12 — Arrears of rent — Payment 
of part of arrears before expiration of 
one month aftór notice under Section 12 
(2) — Section 12 (3) (a) does not apply 
a (Feb) 35 
——S. 12 (1), (3) (b) and Explanation I — 
Tenant's failure to deposit contractual 
rent — Landlord’s right to recover posses- 
sion of premises 
S. 12 (3) (a) — Tenant can raise dis- 
pute about standard rent in suit by land- 
lord for his eviction (Jul) 214 A 
——S. 12 (3) (b) — Bona fide dispute as 
to standard rent (Apr) 97 
——S. 13 (1) (e) — Expression “or as- 
signed or transferred in any other manner 








(Feb) 37 ` 


f 


(Sep) 249 B 


y 
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Houses and Rents—Bombay Rents, Hotel 
and Lodging House Rates Control Act 
(contd.) i 

his interest therein” — Meaning | 

(Jul) 214 C 

—~—S, 13 (1) (g) read with Section 13 (2) 

-~ Applicability — Hardship — Onus of 

proof — Duty of Court 

——S. 13 (1) (hhh) — Construction of 

temporary structure with permission of 

Municipal Commissioner under Bombay 

(Building Works Restriction) Act subject 

to condition of its removal whenever 

called upon to do so by Municipal Com- 
missioner — Notice by Municipal Com- 
missioner to remove the same in view of 
town planning scheme-— Notice was an 
order requiring landlord to demolish 
structure within S, 13 (1) (hhh) 

(Mar) 86 


~—S, 13 (1) (k) — Reasonable cause for 
non-user of premises — Non-user because 
of transfer of tenant when constitutes 
reasonable cause (Jul) 210 
m-—S, 13 (2) — See Ibid, S, 29 

(Feb) 46 C 
——S§. 28 — Eviction suit — Questions as 
to existence of tenancy or sub-tenancy 
are not questions of title (Jun) 168 
~——S, 28 — Destruction of tenanted house 
by floods does not determine tenancy 

(Dec) 358 A 
= §, 28 — Suit by tenants for possession 


of leased premises —- Small Cause Court : 


has exclusive jurisdiction (Dec) 358 B 
——Ss. 29, 13 (2) — Power of Appeal 
Court to interfere with decision of trial 
Court about hardship under S. 13 (2) 
(Feb) 46 C 


—C, P. and Berar Letting of the Houses 
and Rent Control Order (1949), Cl. 13 (1) 
-— See Civil P. C, (1908), O, 23, R. 1 
(Apr) 111 A 
——Cl. 23 (1), Proviso — Enquiry must 
be held to find out need of landlord — 
Because period prescribed by Cl. (2) is 
over landlord cannot occupy the premises 
(Apr) 103 


Jncome-tax Act (43.of 1961), S. 230-A — 
S 


ee 
(1) Registration Act (1908),. S. 34 , 
i (Oct) 285 A 
(2) Wealth Tax Act (1957), S. 34 

(Oct) 285 B 


Interpretation of Statutes —- See 
(1) Hindu Marriage Act (1955), S, 28 


(May) 141 

(2) Limitation Act (1908), S. 14 | 
: (Nov) 313 B 
——Object of Legislature — How to be 
determined (Oct) 285 C 


Land Acquisition Act (1 of 1894), S. 4 (1) 

~~. Notice of notification under Section 4 

(L) need not be served individually 
(May) 160 


(Feb) 46 A: 


Land Acquisition Act (contd.) 
-——5S, 5-A — See Ibid, S. 4 (1) 

(May) 160 
—~-S. 6 — See Ibid, S. 4 (1) (May) 160 
——5, 23 — Large area of land having 
building potentiality —- Price fetched by 
small plots if can be taken into conside- 
ration (Sep) 231 B 
——S, 54 — Reference under $S, 18 — 
Determination of compensation by Court 
— Whether State can file appeal against 
such determination _ (Sep) 231 A 
Letters Patent (1865), Cl. 32 — See Colo 


nial Courts of Admiralty (India) Act 
(1891), S. 2 (Jan) 18 
Limitation Act (9 of 1908), S. 2 (7) — See 
Ibid, S. 14 (Nov) 313 E 
——S, 14 — See also Civil P. C. (1908), 
S. 100 (Nov) 313 A 


——S. 14 — Interpretation — The section 
must be liberally construed 
(Nov) 313 B 


——S. 14 — Suit instituted in contraven- 
tion of S. 69, Partnership Act cannot be 
deemed to be non-existent suit 


(Nov) 313 C 
——S. 14 — Expression “other cause of 
a like nature” — Interpretation 

(Nov) 313 D 


——S. 14 — “Good faith” — Means deli- 
gently and not honestly as under Gene- 
ral Clauses Act (Nov) 313 E 
——-S. 18 — Acknowledgment — What 
constitutes (Mar) 84 
——S. 20 — Money decree obtained when 
Act of 1908 was in force — Effect of ex- 
clusion of money payable under a decree 
from definition of “debt” in Expln. (b) to 





S. 19 of 1963 Act (Jun) 163 B 
Art. 136 —- Money decree —~ Execu-~ 

tion of — Limitation is 12 years 
(Jun) 163 D 


Limitation Act (36 of 1963), S. 12 (1) — 
See Ibid, S. 18 (1) (May) 147 
S. 18 (1) — Day on which acknow- 
ledgment is made is excluded in comput- 
ing period of limitation (May) 147 
. 19 — See also Limitation Act 
(1908), S. 20 (Jun) 163 B 
——S. 19 — Acknowledgment of part 
payment, when saves limitation 

(Jun) 163 A 
——Art. 61 (b) — Nature of transfer — 
Where there is transfer only of assignee’s 
interest and not absolute interest the 


Article does not apply _ (Mar) 92 B 
——Art. 127 — See Civil P. Œ. (1908), 
O. 21, R. 66 (2) (Oct) 301 


——Art. 136 — Revival of execution ap- 
plication (May) 148 B 
——Art, 187 — See Civil P. C. (1908), 
O. 21, R. 66 (2) (Oct) 301 
M. P. Abolition of Proprietary Rights 
(Estates, Mahals and Alienated Land) 
Act (1 of 1951) 
See under Tenancy Laws. 
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Madhya Pradesh Land Revenue Code (2 
of 1955), S, 52 —- See Ibid, S, 156 

(Apr) 125 
——~§$, 156 — Right to revised land re- 
venue on basis of permission for diver- 
sion — Commencement (Apr) 125 
Maharashtra Agricultural Lands (Ceiling 

on Holdings) Act (27 of 1961) 

See under Tenancy Laws. 
Maharashtra Co-operative Societies Act 

(24 of 1961) 

See under Co-operative Societies, 
Maharashtra Land Revenue Code (41 of 
1966), S. 243 — Bombay Mamlatdars’ 
Courts Act (2 of 1906), S. 19 (4) — Costs 
-— Difference in power to award 

(Nov) 333 C 
Maharashtra Panchayat Samitis (Regula- 
tion of Voters and Conduct of Elec- 

tion) Rules (1962) 

See under Panchayats, 


Maharashtra Regional and Town Plan- 
ning Act (37 of 1966), S. 74 — Appeal fil- 
ed within limitation — Non-mention of 
Corporation eo nomine as respondent 
would be of no consequence ; 

(May) 150 A 
————§. 74.-— Appeal — There is no right 
of appeal in matter of quantum of com~< 
pensation for acquired land 

(May) 150 B 
Maharashtra Registration Rules 
R. 44 — See Registration Act 
S. 34 (Oct) 285 A 


Maharashtra Revenue Tribunal Regula- 
tions (1958), Reg, 35 — Power to award 
costs (Nov), 333 A 


MUNICIPALITIES 


-Bombay Municipal Corporation Act (3 
of 1888), S. 154 — Rateable value of pro- 
perty let out first after 1-9-1940 — Has 
to be based on the standard rent of the 
premises (Mar) 66 A 
——S, 394 (1) (e) (i) read with S. 471 — 
Breach of conditions of eating House 
license — Allegations in complaint not 
proved and not forming part of record 
-~ Accused is entitled to acquittal | 
(Feb) 62 





4, 

Nagpur University Act (22 of 1964) 
See under ‘Education’. 

Negotiable Instruments Act (26 of 1881), 
S. 4 — See Ibid, S. 13 (Jan) 27 A 
—-—Ss, 13, 4 — Document attested by 
witnesses and not made payable to order 
or bearer is bond falling under 5. 2 (5) 
(b) of Stamp Act and not promissory 
note under S. 2 (22) of that Act 


(Jan) 27 A 
PANCHAYATS 


—-Bombay Village Panchayats Act (3 of 
1959), Ss. 14 (4), 129 (5) — Fee for writ 
of demand contemplated by S, 129 (5) if 


Panchayats — Bombay Panchayat Act i: 
(contd.) 


a “tax or fee due” within S, 14 (4) 
(Jan) 1A 
S. 28 — Extension of tenure of mem~« 

ber of Panchayat is by a fiction 

(Feb) 53 
———S. 28 (2) — Election of Panchayat 
Samitis — Members of Gram Panchayats 
are entitled to vote even though the 
election of Gram Panchayat has begun 
or has not been completed (Feb) 45 
——S, 129 (5) -~ See Ibid, S. 14 (4) ; 
(Jan) 1 A 
-Maharashtra Panchayat Samitis (Regu- 
lation of Voters and Conduct of Election 
Rules (1962), R. 3 — See Panchayats — 
Bombay. Village Panchayats Act (1959), 
S, 28 (Feb) 53 








Partnership Act (9 of 1932), S. 69 — See 
Limitation Act (1908), S, 14 

(Nov) 313 C, D 
Provincial Insolvency Act (5 of 1920), 
Ss. 4 and 53 — Creditor can maintain 
petition under S$. 53 without leave of 
Court when no receiver has been ap- 
pointed (Oct) 269 C 
——S. 28 (6) — Devolution of estate in 
Official Receiver — Execution petition 
against judgment-debtor insolvent alone 
not proper (Dec) 342 A 
—S. 28 (6) —- Scope of — Power of 
secured creditor — Devolution of inte~ 
rest in property by operation of law —~ 


Effect (Dec) 342 C 
—S. 41 — Application for discharge of 
insolvent — Deep inquiries relating to 


debts claimed by creditors and denied by 
insolvents are irrelevant (Mar) 72 
——S, 53 — See also Ibid, S. 4 

(Oct) 269 C 
——§s. 53 and 54 — Annulment of trans- 
fer — Burden of proof (Oct) 269 D 
—S5, 53 — Avoidance of voluntary 
transfer — Transfer in favour of credi- 
tor — Good faith — Test — Preferring 


one creditor to another (Oct) 269 E 
—— S. 54 — See Ibid; S. 53 (Oct) 269 D 
——S, 54-A — Applicability — Section 


does not apply when no receiver is ap- 
pointed (Oct) 269 B 
——S, 56 — Appointment of receiver —~ 
Not necessary in every case of adjudica~ 
tion of debtor as insolvent (Oct) 269 A 


Provincial Small Cause Courts Act (9 of 
1887), S. 15 — See Houses and Rents —~ 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 (Jun) 168 


Railways Act (9 of 1890), S. 74 (3) — 
Negligence of employees of Railway spe- 
cifically alleged — General evidence 
against administration cannot be adduced 

-- (Feb) 44 
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Registration Act (16 of 1908), Ss. 34 and 
35 — Only some of executants producing 
tax clearance certificate — Partial regis- 
tration of document is permissible 
(Oct) 285 A 

———5, 35 — See Ibid, S. 34 (Oct) 285 A 
—-—S, 60 (2) — See Evidence Act (1872), 
S. 67 (Sep) 242 B 
Representation of the People Act (43 of 
1951), Ss. 3 (1), Proviso, 86 (1) and 87 — 
Election petition — Allegation of corrupt 
practice — Affidavit (Apr) 105 
——S, 83 (1) (b) — Exercise of Court’s 
discretion to direct petitioner to furnish 
further particulars cannot be postponed 
till after discovery of necessary docu- 
ments by parties (Jan) 32 
——S,. 86 (1) — See Ibid, S. 3 (1) Proviso 

(Apr) 105 
——S, 87 — See Ibid, S. 3 (1) Proviso 

(Apr) 105 
Representation of the People (Conduct of 
Elections) Rules (1961), R. 94-A, Form 25 
— See Pepee naan of the People Act 
(1951), S. 3 (1) Proviso (Apr) 105 
Stamp Act (2 of 1899) 

See under Stamp Duty. 
STAMP DUTY 

—Bombay Stamp Act (60 of 1958), S. 35 
—- Document admitted by lower appel- 
late Court — H. C, cannot but confirm 
decree and grant declaration (Jan) 27 B 
—Stamp Act (2 of 1899), Ss. 2 (5) (h) and 
{22) —- See Negotiable Instruments Act 
(1881), 5. 13 (Jan) 27 A 
. 36 — See Stamp Duty — Bombay 
Stamp Act (1958), S. 35 (Jan) 27 B 


Suits Valuation Act (7 of 1887) 
See under Court-Fees and Suits Valua- 


tions. 8 . 
TENANCY LAWS 

-~-Bombay Inferior Village Watans Abo- 
lition Act (1 of 1959), Ss. 4. 5, 6 and 9 — 
Service inam land held by joint family — 
Abolition of Watan, resumption of land 
and its regrant to eldest male member — 
Effect (Nov) 323 A 
S. 5 — See Ibid. S. 4 (Nov) 323 A 
~S, 5 (3) — Suit for partition of occu- 
pancy land regranted under S. 5 (1) — 
Absence of sanction under S. 5 (3) is no 
bar to its institution — Sanction obtain- 


ed after decree — Effect (Nov) 323 B 
mn, 6 —- See Ibid. S. 4 (Nov) 323 A 
S. 9 — See Ibid, S. 4 (Nov) 323 A 





‘Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 2 (18) — See 


Ibid. S. 74 (Jul) 203 B 
~S, 4 — See (1) Ibid, S, 74 
(Jul) 203 B 


(2) T. P. Act (1882). S. 52 
(Mar) 75 A, B (FB) 
——5S. 15 — See Ibid) S. 84 (Apr) 101 A 
——~S. 15 (2) — An order under S. 15 is 
an order under S. 31 for all ek 
Mar 


1973 (Bom.) Indexes/(2) (4 pages) 


' 


I. R. 1973 BOMBAY 9 


Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (contd.) 
——5S, 29 — See (1) Ibid, S, 32-G 
(Dec) 365 
(2) Ibid, S. 84 (Jun) 192 A 
mmm, 29 (2) — Wrongful possession of 
tenant for calculating mesne profits starts 
from date of order for delivery of pos- 
session by final authority (Sep) 252 
31 — See (1) Ibid, S. 29 (2) 


aetna 


(Sep) 252 
(2) Ibid, S. 32-G (Dec) 365 
———-S, 32 — See Ibid, S. 85 (Mar) 94 


——5, 32 (1-B), Proviso I — See Ibid, 
S. 32-G (Dec) 365 
———-S, 32 (1) — Landlord’s application 


decided in his favour prior to 1-4-1957— 
Tenant remaining in possession — Effect 

(Oct) 293 
S, 32-G — Determination of purchase 
price of land — Land excluded from ope- 
ration of Act — Effect (Jun) 172 
~~}, 82-G — Determination of price of 
land left over to tenant —- Application by 
tenant — Maintainability (Dec) 365 


9, 383-B (5) (a) — See Ibid, S. 15 (2) 

(Mar) 713 
9, 33-B (5) (b) - —= Applicability of 
section, where there are more than one 
landlord or tenant (Jul) 195 (FB) 


~——§, 43 — See Ibid, S. 85 (Mar) 94 


——~-S, 44-C — See Ibid, S. 88 (1) (b) 

(May) 152 A 
S, 70 — See also Ibid, S. 88 “Ay (b) 

(May) 152 A 
9, 70 — Whether a person is tenant 
or not — Mamlatdar and not the Agri-~ 
cultural Lands Tribunal to decide 

(Apr) 101 B 
-~——§, 70 — Finding of authority that it 
has no jurisdiction to grant relief as Act 
is not applicable to disputed land — Does 
not amount to finding on status of person 

(Jul) 203 A 
~S, 70 (n) — See Ibid, S. 85 (Mar) 94 
9S, 74, 4 and 2 (18) — Decision on 
status of person — When appealable 


(Jul) 203 B 

——§, 78 — See Ibid, S. 29 (2) 
(Sep) 252 

D, 84 — See also Ibid, 5. 85 
(Mar) 94 


~———~S, 84 — Proceedings under S. 32-G 
— Tenant’s statement that neither he was 
tenant nor in possession of land— Effect 
(Apr) 101 A 
me, 84 — Summary eviction of per- 
son in wrongful possession — Application 
by tenant against trespasser is maintain- 
able (Jun) 192 A 
———-S. 85 — See also (1) Ibid, S. 85-A 
(Jun) 179 
(2) Ibid, S. 88 (1) (b) (May) 152 A 
———Ss, 85, 84, 70 (n), 43 and 32 — Ten- 
ant purchaser whether should be put in 
possession after taking possession from 
alienee under invalid alienation — Civil 


Kensie 0 we 
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Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (contd.) 
Court: has no jurisdiction (Mar) 94 
S. 85-A — “Suit instituted in any 
Civil Court” — Word ‘suit’? is not restrict- 
ed to civil proceedings _ (Jun) 179 
S. 88 (1) (b) — Whether ingredients 
‘of the section are satisfied or not can be 
decided by Civil Court exclusively 
(May) 152 A 


—Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Ss. 6 (1), 111 — Revision under 8. 111 — 
New point regarding S, 6 (1) (Jun) 165 
S. 1 Landlord cannot recover 
rent more than permitted by S. 11, con- 
trary agreement notwithstanding 
(Apr) 119 
S. 49-A (3) — Landlord though 
minor but not covered by S. 38 (2) or 
39-A (3) of the Act cannot claim benefit 
under S. 49-A (3) (Oct) 274 
S. 111 — See Ibid, S. 6 (1) 

















(Jun) 165 
—— 5S. 120 — Scope and ambit 

(Sep) 229 
—S. 132 (2) — See Ibid, S. 11 

(Apr) 119 


—Bombay Tenancy and Agricultural 
Lands (Vidarbha) Region) Rules (1959), 
R. 17 — Validity — Rule does not violate 
provisions of Article 14 or Article 19 of 
the Constitution (Dec) 354 
54-B — Power to award costs — 
Discretion vested in the Revenue Autho- 
rities has to be exercised judicially 
(Nov) 333 B 
~—Madhya Pradesh Abolition of Proprie- 
tary Rights (Estates, Mahals and Alienat- 
ed Lands) Act (1 of 1951), S. 2 — For 
retention of possession of homestead or 
home-farm land, possession of such land 
must be present, that is existing on the 
date of vesting (Oct) 262 C 
Ss. 2 (g) (3) and 68 — ‘Home-farm’ 
— Meaning of (Oct) 262 D 
S. 3 — Vesting of rights in State 
(Oct) 262 A 





LIST OF CASES OVERRULED. 


FROM ETC. 

Diss. = Dissented From in: Over = 
BOMBAY 

(1887) ILR 11 Bom 644, Ebrahim Pir 


Mohd. v. Cursettji — Diss. AIR 1973 | 


Guj 131 A (Jun). 


(1889) ILR 13 Bom 330, Waghela Raisang- 
ji Shivsangji v. Shaik Masludin — 
Held ‘no longer good law in view of 
(1900) 27 Ind App 197 (PC) as inter- 
preted. AIR 1973 Ker 285 A (Dec). 


eee ILR 23 Bom 291, Bai Mangal v. 
Bai Rukhmini — Diss. AIR 1973. Cal 
112 (Mar). ` 
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Tenancy Laws — M. P. Abolition of Pro- 
prietary Rights ete. Act (contd.) 
. 68 — See Ibid, 5. 2 (g) (3) 
(Oct) 262 D 
—Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1967), S. 2 
(14) (30) — "To hold Land” — Connota- 
tion (Sep) 225 
S. 2 (16) — Definition of land — Pas- 
ture land is a land within S. 2 (16) -> 
(Jul) 223 


Trade and Merchandise Marks Act (43 of 
1858), S. 46 (i) (b) and (3) — Non-use of 
trade mark due to import prohibition — 
Removal of trade-mark from register — 
Tllegal (Jun) 191 
Transfer of Property Act (4 of 1882), 
S. 52 — Section 52 governs Section 65-A 
of the Act (Mar) 75 A (FB) 
—S. 52 — Simple mortgage — Lease 
by mortgagor during pendency of suit — 
Lis pendens doctrine not violated 
yia P B (FB) 
— sS. 58 (b) — See Ibid, S. 
ics 15 °B (FB} 

—S. 60 — Right of mortgagor to re- 
deem — Purchase by mortgagee at court 
sale if extinguishes right to redeem’ 

: (Oct) 300 
—S. 65-A — See Ibid, S. 52 

(Mar) 75 A, B (FB) 
—S, 106 — Commencement of date of 
tenancy after transfer of leased premises 


(Avr) 111 E 
—S. 108, Cl. (e) — 








See Houses and 
Rents — Bombay Rents, Hotel and Lodg-~ 


ing House Rates Control Act (1947), 
S. 28 (Dec) 358 A 
——S. 111 — Forfeiture of tenancy — 
Waiver of (May) 152 B 


Wealth Tax Act (27 of 1957), S. 34 — See 
also Registration Act (1908), S. 34 

(Oct) 285 A. 
——S,. 34 — Income- tax Act (1961), Sec- 
tion 230-A — Nature and scope of 

(Oct) 285 E: 
Words and Phrases — Good faith — See 
Limitation Act (1908), S. 14 (Nov) 313 E 


REVERSED AND DISSENTED 

IN A.I.R. 1973. 

Overruled in. Revers. = Reversed in 

BOMBAY (contd.) . 

AIR 1927 Bom 192 = 29 Bom LR 222, 
Maganlal v. Bhudar — Diss. AIR: 
1973 Guj 131 D (Jun). 

AIR 1940 Bom 276 = 42 Bom LR 592, 
Gurupadappa Mallappa v. Basappa 
Shidappa — Diss, AIR 1973 Andh 
Pra 35 A (Feb). 

AIR 1941 Bom 188 = 43 Bom LR 280, 
Dwarka Das v. Chootalal — Diss. 
AIR 1973 Andh Pra 17 A (Jan) 

AIR 1943 Bom 341 = 45 Bom LR 676. 
G. I. P. Railway Employees’ Co-op. 


t List of Cases Overruled: 


BOMBAY (contd.) 
Bank Ltd. v. Bhikhaji Marwanji Ka- 
ranjia — Held not good law in view 
of AIR 1970 SC 245 ` as interpreted. 
AIR 1973 Mys 68 (Mar). 

(1951) 1 Ele LR 194 (Ele. Tri. Bom.), 
Gidwani Choithram v. Agnani Tha- 
kurdas —- Diss. AIR 1973 Punj 163 
(FB) (May). 

AIR 1958 Bom 278 = 60 Bom LR 380, 
Dada Narayan v. Jaichand — Over, 
AIR 1973 Bom 301 (Oct), 

AIR 1959 Bom 19 59 Bom LR 46, 
Ramdas Popatlal v. Fakira Pandu — 
Over. AIR 1973 Bom 75 B (Mar). ` 

AIR 1960 Bom 315 = 72 Bom LR 47, 
Prithivirajsinghji v. Bai Shivprabha- 
kumari — Over. AIR 1973 Bom 141 
(May). 

ILR (1961) Bom 174 = 1960 Nag LJ 577, 
Central Provinces Transport Servi- 
ces, Jabalpur v. State Transport Au- 
thority, Bombay — Diss. AIR 1973 
Orissa 107 (May). 

(1963) 65 Bom LR 15 = 1963 Mah LJ 309, 
Mishrimal Chhogalal v. N. B. Patel 
— Diss. AIR 1973 Guj 131 C (Jun). 

1963 Mah LJ 860 = 65 Bom LR 656, Sri 
Sadawarth Sansthan v. Deorao — 
Over. AIR 1973 Bom 119 (Apr). 

(1966) 68 Bom LR 874 = ILR (1967) Bom 
73, Balkisan v. Tukaram — Diss. 
AIR 1973 Bom 252 (Sep). 5 

(1967) 1 ITJ 828 (Bom), Manna Ramji & 
Co., Poona v. Commr. of I.-T., Poona 
— Revers. AIR 1973 SC 515 (Mar). 

(1967) 2 ITJ 615 (Bom), Commr. of I-T., 
Bombay City I v. Devidas Vithaldas 

and Co., Bombay — Revers. 
"1973 SC 318 (Feb). k 

(1968) 70 Bom LR 59 = 1967 Mah LJ 877, 
Gajadhar Ram Chandra Agarwal v. 
Abdul Munaf Mahemudmiya — Over. 
AIR 1973 Bom 179 (Jun). 

AIR 1968 Bom 91, Sakharkherda Educaź 
tion Society v. State of Maharashtra 


AIR 


Reversed, etc, in AIR 1973 


BOMBAY (contd.) 
— Revers. AIR 1973 SC 588 A, C, D, 


E (Mar). 

AIR 1969 Bom 177 = 70 Bom LR 466, 
H. R. Gokhale v. Bharucha — Diss. 
AIR 1973 Punj 163 (FB) (May). 


NAGPUR 


AIR 1918 Nag 202 = 48 Ind Cas 904, 
Raja Udram v. Khanbeg Amirbeg — 
Held to be no longer good law in 
view of 1963 Jab LJ 85 as interpret- 
ed. AIR 1973 Madh Pra 268 A (Nov). 

AIR 1940 Nag 393 = 1940 Nag LJ 420, 
Khanderao v. Udhav Ganesh— Diss. 
AIR 1973 Andh Pra 130 (May). 

AIR 1948 Nag 177 = 1947 Nag LJ 607, 
Narayan v. Ramchandra— Diss. AIR 
1973 Bom 301 (Oct). 
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AIR. 1949 Nag 37 = 1948 Nag LJ 121, 
Pandurang Mangal v. Bhojalu 
o = Over, AIR 1973 SC 2384 B 
(Oct 


AIR 1951 Nag 179 = 1951 Nag LJ 86, 
Vimalabai v. Baburao — Diss. AIR 
1973 Guj 1 A (Jan. . 

AIR 1952 Nag 308 = 1952 Nag LJ 560, 

Fulchand v. Laxminarayan — Diss. 
AIR 1973 Ker 210 (Oct), 

AIR 1953 Nag 273 = 1953 Nag LJ 321, 
Lalji Ranchhoddas v. Narottam Ran- 
chhoddas — Diss. AIR ae Guj 283 
(Dec). 

AIR 1954 ay 29 = 1953 Nag LJ 486, 
G. I P. Rly. Senior Institute v. Mohit 

Rimes — Diss. AIR 1973 Madh Pra 
216 (Oct). 

AIR 1954 Nag 254 1954 Nag LJ 164, 
Babulal v. Jugalkishore— Diss. AIR 
1973 All 290 (Jun). 

AIR 1956 Nag 266 = 1956 Nag LJ 441, 
Jankiram v. Damodhar — Held te 
be no longer good law in view of 
1963 Jab LJ 85, as interpreted. AIR 
1973 Madh Pra 268 A (Nov). 
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AIR Other Journals [AIR Other Journals 
1 1972 Mah L J 792 85 74 Bom L B114 
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- ‘AIR 1973 BOMBAY 1 (V 60 C 1) 
(NAGPUR BENCH) 
CHANDURKAR AND HAJARNAVIS, JJ. 


Chandkhan and others, Petitioners v. 
W. N. Gound and others, Respondents. 


Special Civil Applns. Nos, 528, 529 
and 530 of 1970, D/~ 11-7-1972. 


Index Note:— (A) Bombay Village 
Panchayat Act (3 of 1959), Ss. 14 (4), 
129 (5) — Fee for writ of dem con- 
templated by S. 129 (5) if a “tax or fee 
due” within S., 14 (4). 


Brief Note:— (A) The fee for the writ 
of demand contemplated by Bee A (5) 
is not “tax or fee due” within S. 14 (h). 
Even though the persons have ae held 
not to have paid the fee for the writs of 
demand as demanded by the Gram Pan- 
chayat, along with the arrears of tax, 
they cannot be said to have incurred a 
disqualification within Section 14 (h). 
Only non-payment of fees or taxes levied 
under Section 124 within the period speci- 
fied in the bill in respect of which a bill 
has been duly served on a person was 
alone to result in his disqualification 
under Section 14 (h). Though, therefore, 
the amount charged for a writ of demand 
is designated as fees by Section 129. those 
are not categories of fees for non-pay~ 
ment of which a disqualification for being 
member of a panchayat under S, 14 (h) 
can be incurred, because no bill in res- 
pect of that is ever contemplated to be 
presented under Section 129 (1), 
(Paras 6, 7) 


Index Note:— (B) Constitution of 
Yndia, Art. 226 — Alternative remedy — 
Not an absolute bar to the exercise of 
jurisdiction by High Court under Arti- 


cle 226 (Para 8) 
Cases Referred: Chronological Paras 
1969 Mah LJ 759 = 71 Bom LR 


490, Bhimaji v. C. N, Gite 


[P/IP/F107/72/SSG 
1973 Bom/L I G—19 


1964 Mah LJ 739 = 66 Bom LR 
578. Manohar v. G, S, Solanke 8 


R. N. Deshpande and N. K. Kherde~ 
kar, for Petitioner (In all S. C. Applns.)} 
P. G. Palshikar, Asst. Govt. Pleader, for 
A po 1 and 2 (In all S. C. 


Paa Manohar, for Nos, 3 and 
4 (nS Ps: No, 528 of 1970) for Nos. 5 
and 6 (In S. C. No. 529 of 1970) and 


for Nos, 3, 4 and 6 (In 5. C. A, No, 530 
of 1970) and V. S., Gupta. for Nos, 3 and 
4 (In S. C. i No. 529 of 1970) and for 
No. 5 Gn S. C. A. No, 530 of 1970). for 
Respondents. 


CHANDURKAR, J. :— This judgment 
governs Special Civil Applications Nos, 
528, 529 and 530 of 1970, 


2. All the three petitioners in these 
petitions had submitted the nomination 
forms for election as panchas of the 
Gram Panchayat, Malegaon, Tahsil 
Washim, District Akola. The elections of 
panchas to the said Gram Panchayat 
under the Bombay Village Panchayat Act, 
1950 (hereinafter referred to as the Act) 
were to be held on 24-5-1970. 6-5-1970 
was the last date for filing of the nomi~ 
nation papers and the nomination papers 
of all the three petitioners were rejected 
on 7-5-1970 on which date scrutiny was 
held. The circumstances under which 
these forms came to be rejected are as 
follows:— 


Chandkhan, the petitioner in Special 
Civil Application No, 528 of 1970 was a 
candidate from ward No, 2. An objec- 
tion was raised to his nomination paper 
on the ground that on 8-9-1969 a bill for 
Rs. 32.35 P. on account of taxes payable 
to the Gram Panchayat was given to him, 
but he having failed to pay that amount, 
a writ of demand for Rs. 32.85 was serv- 
ed on him on 18-11-1969, and in spite of 
this writ of demand he paid only Rupees 
32.35 P. and failed to pay Re, 00.50 and 
thus he was in arrears of fee due from 
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him -in respect of the writ of demand 
issued to him, 


Sheshrao, the petitioner in Special 
Civil Application No. 529 of 1970, had 
submitted a nomination form as a candi- 
date from ward No. 3 and the objection 
was that a bill for Rs, 320-00 on account 
of taxes due from his father was given 
to him on 21-10-1969. and since he had 
mot paid the entire amount, a writ of 
demand for Rs. 158.25 P was served on 
him on 27-12-1969, but Sheshrao’s father 
paid only Rs, 157.50 P. which was the 
amount of tax due, thus leaving a balance 
of Re. 00.75 on account of fee for the 
writ of demand unpaid. 


Babarao, the petitioner in Special 
Civil Application No, 530 of 1970, was a 
candidate from wards Nos, 2 and 7. His 
momination form was objected to on the 
ground that since he had not paid Rupees 
180.50 P. though a bill was submitted to 
him on 13-9-1969, a writ of demand for 
Rs, 181.25 P. was served on him on 4-12- 
1969 and he had paid only Rs, 180.50 P., 
thus leaving a balance of Re. 00.75 on ac- 
count of fee for the writ of demand 
unpaid. ` 


3. When these objections were 
faken, the Returning Officer found that 
the nomination papers of all the three 
petitioners were liable to be rejected in 
view of the provisions of Section 14 (h) 
of the Act. So far as Sheshrao was con- 
cerned, his case fell within Explanation 
2 to Section 14, which provided that for 
the purpose of Clause (h) failure to pay 
any tax or fee due to the panchayat by 
a member of an undivided 'Hindu family 
shall be deemed to disqualify all mem- 
bers of such undivided Hindu family, The 
result was that the Returning Officer, 
Malegaon, rejected the forms of all the 
three petitioners on the ground that they 
were disqualified, 


4: Against the order of the Re~ 
turning Officer, the petitioners filed ap- 
peals to the Tahsildar, Washim, under the 
provisions of Rule 12 (4) of the Bombay 
Village Panchayats Election Rules, 1959, 
as it was then in force, Sub-rule (4) of 
Rule 12 has, however, been since deleted. 
Before the Tahsildar, two main conten- 
tions were raised. One was that the peti- 
tioners could not be held to be disquali- 
fied for non-payment of the fee for the 
writs of demand issued to them under 
Section 129 (2) of the Act. The second 
contention was that the writs of demand 
could not be held to have been duly 
served on the petitioners because the 
service was made through the post office. 
According to the Gram Panchayat, the 
writs of demand were despatched under 
certificate of posting. Though before the 
Tahsildar, it was contended that the writs 
of demand were never received by the 
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petitioners, the Tahsildar came to a find-+ 
ing of fact that the writs of demand were 
served on each one of the petitioners. 
Very fairly the learned counsel for the 
petitioners did not challenge that finding 
before us. So far as the service by post 
is concerned, the Tahsildar came to a 
finding that service of the writs of de- 
mand was properly made. He also upheld 
the order of rejection of nomination 
papers on the ground that the petitioners 
had failed to pay the amount of the fee 
of the writ of demand issued to each one 
of them in respect of which the demand 
was made by issuing the said writ. He, 
therefore, confirmed the orders of the Re- 
turning Officer and dismissed the appeals 
filed by the petitioners by a common 
order. These three petitions are directed 
against the orders of the Tahsildar and 
the Returning Officer rejecting the nomi» 
nation papers of the petitioners, 


5. It is contended on behalf of 
the petitioners that the fee for the writ 
of demand contemplated by S. 129 (5) of 
the Act is not “Tax or fee due” within 
the meaning of Section 14 (h) of the Act, 
and, therefore, according to the learned 
counsel, even though the petitioners have 
been held not to have paid the fee for the 
writs of demand which was demanded by 
the Gram Panchayat, along with the 
arrears of tax, they cannot be said to 
have incurred a disqualification with- 
in the meaning of Section 14 (hj) 
of the Act. In order to decide this cons 
tention it is necessary to refer to Sece 
tion 14 (h) of the Act which is as follows 


“14. No person shall be a member 
of a panchayat, or continue as such, 
who— 

* .  ® x R d % 

(h) fails to pay any tax or fee due fo 
the panchayat or the Zilla Parished with~ 
in three months from the date on which 
the amount of such tax or fee is demand~ 
ed, and a bill for the purpose is duly, 
served on him; or 

+ * * 8 kd = 
It is also necessary fo refer fo the rele 
vant provisions of the Act which deal 
with taxes or fees which are payable to 
a panchayat. Under Section 124 of the 
Act it is provided that it shall be coms 
petent to a panchayat to levy all or any. 
of the taxes and fees enumerated in that 
Section at such rates as may be decided 
by it but subject to the minimum and 
maximum rates which may be fixed by. 
the State Government and in such man« 
ner and subject to such exemptions as 
may be prescribed. How the taxes and 
other dues which are due to a panchayat 
are to be recovered is provided for in 
Section 129 which is as follows: 


199. (1) When any tex or fee has 
become due, a panchayat shall with the 
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least practicable delay, cause to be pre- 
sented to the person liable for the pay- 
ment thereof a bill for the amount due 
from him, specifying the date on or bes 
fore which the amount shall be paid. 


(2) If any person fails to pay any tax 

or fee or any other sum due from him to 

a panchayat under this Act or the rules 

oa or before the specified date of pay= 

ment, the panchayat shall cause a writ of 

demand in the’ prescribed form to be 
served on the defaulter, 


(3) The precem anan, of every bill 
under sub-section (1) and the service of 
every. writ of demand under sub-sec. (2) 
shall be effected by an officer or servant 
of the panchayat in this behalf— 


(a) by giving or tendering the | bill 
or writ to the person to whom it is 
addressed; or 


(b) if such person is not found, by 
Teaving the bill or writ at his last known 
place of abode, if within the limits of 
the village, or by giving or tendering 
the bill or writ to some adult male mem- 
ber or servant of his family; or 


(c) if such person does not reside 
within the limits of the village, and_his 
address elsewhere is known to the Sar- 
panch or other person directing the issue 
of the bill or writ, then by forwarding the 
bill or writ to such person by registered 
post, under cover bearing the said 
address; or 


(d) if none of the means aforesaid be 
available. then by causing the bill or writ 
to be affixed on some conspicuous part 
of the building or land, if any, to which 
the bill or writ relates in the presence of 
at least two panchas, 


(4) If the sum for which a writ of 
demand has been served is ‘not paid with- 
in thirty days from the date of such ser- 
vice. the “panchayat may levy such sum 
by distraint and sale of the movable pro- 
perty of the defaulter in the prescribed 
manner, 

(5) Fees for— 

(a) every writ of demand 
mmder sub-section (2). 

(b) every distress made under sub- 
section (4), 

(c) the costs of maintaining any live- 
stock seized under sub-section (4), shall 
be chargeable at such rates as may be 
prescribed. 


issued 


® x x 4” 


What are the fees to be charged for a 
writ of demand are to be found in R. 11 
of the Bombay Panchayats (Recovery of 
Dues) Rules, 1960. Rule 11 provides as 
follows: 

“11. Fee for writ of demand.— The 
fee for every writ of demand issued 
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under sub-section (2) of S. 129 shall be 
chargeable at the following rate, namelyz 
0) When the amount 
demanded does nof 
exceed Rs, 5.00 
{2) When the amount 
demanded is Rs. 5 
or exceeds Rs. 5.00 
but io not exceed 
Rs, 25.0 


3) When te amound 
demanded is Rs, 25 
or exceeds Rs. 25.00 
but does not exceed, 
Rs. 100.00, 


(4) When the amount 
demanded is Rs. 100 
or exceeds Rs, 100.00 


0.25 


* 0,25 


0.50 


0.75 

For the first 
Rs, 100.00 and 
for every addi- 
tional amount 
of Rs, 25.00 or 
part thereof 

Rs, 0.25 P.” 


The rules also provide for a form in 

which the writ of demand is to be issued 

and that form is Form A which is to be 

read with Rule 3 which provides that 

the writ of demand to be served on the 

defaulter under eee (2) of S. 129 
l be in form “ 


6. Now, the scheme of the pro~ 
visions of Section 129 of the Act shows 
that first a demand for taxes or fees 
levied under Section 124 of the Act due 
from a person has to be made by pre- 
senting to him a bill for the amount due 
from him, and the bill must specify the 
date on or before which the amount shall 
be paid. If he fails to pay the amount 
on or before the date specified in the bill, 
the panchayat has to cause a writ of 
demand in Form A to be served on the 
defaulter. The panchayat is entitled to 
charge fees for every writ of demand 
issued under sub-section (2) of S. 129 of 
the Act. It is under the provisions of 
Rule 11 of the Bombay Village Pancha~ 
yats (Recovery of Dues) Rules that the 
several amounts were charged as fees for 
the writs of demand which were issued 
to the three petitioners. On the finding 
given by the Tahsildar, for the purposes 
of this petition it must be accepted that 
the petitioners Chandkhan, Babarao and 
Sheshrao’s father had failed to pay 
Re. 0.50, Re. 0.75 and Re, 0.75 respec- 
tively and these amounts were thus in 
arrears on the date on which the nomi- 
nation papers were filed by the respec< 
tive petitioners. The crucial question 
which, however, has to be considered in 
this case is whether by non-payment of 
these fees for the writs of demand issued 
to the three petitioners they can be said 
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to have failed to pay any tax or fee due 
as contemplated by Section 14 (h) of the 
_ Act, so as to incur a disqualification with 
the consequence that their nomination 
papers were liable to be rejected. Now, 
on a plain reading of Section 14 (h) it 
appears to us that the two conditions 
which must be satisfied before a person 
can be disqualified from becoming a mem- 
ber of a panchayat are (i) that he must 
have failed to pay any tax or fee due 
to the panchayat or the Zilla Parishad 
within three months from the date on 
which the amount of such tax or fee is 
demanded, and (ii) that a bill for the 
purpose is duly served on hi Unless 
both these conditions are satisfied in a 
given case. it will not be possible to hold 
that a person is disqualified to be a mem- 
ber of a panchayat. There must be fail- 
ure to pay the tax or fee which must 
have been demanded, and for the purpose 
of demanding that tax or fee which is in 
arrears, a bill must be duly served on 
him, It is obvious that the bill which 
is referred to in Section 14 (h) is the 
one which is contemplated by S. 129 (1) 
of the Act. The word “bill” is not defin- 
ed anywhere in the Act. but the only 
reference to the bill for the purpose of 
demanding any tax or fee which has be- 
come due to the panchayat is to be found 
in Section 129 (1) of the Act. As con- 
tradistinguished from the bill which is 
contemplated by Section 129 (1). Sec- 
tion 129 (2) makes a reference to a writ 
of demand. The Legislature has clearly 
made a distinction between the bill which 
is to be initially presented and the writ 
of demand which is to be issued if pay- 
ment of arrears of tax or fee due is not 
forth-coming within the period prescrib- 
ed in the bill which is presented under 
Section 129 (1) of the Act. This distiric- 
tion is maintained throughout the provi- 
sions of Section 129. Sub-section (3) of 
that section also refers to the presenta- 
tion of a bill under sub-section (1) and 
the service of a writ of demand under 
sub-section (2). The two words “bill” 
and “writ” are used in contradistinction in 
‘Clauses (a), (b) and (c) of sub-sec, (3). 
The reference to the bill contemplated 
by Section 14 (h) has to be read in the 
light of the provisions of Section 129, and 
reading the latter clause of Section 14 (h), 
it appears to us that when the Legislature 
used the phraseology in that clause, it had 
reference only to the bill as contemplat- 
ed by Section 129 (1) in respect of taxes 
or fees levied under Section 124 of the 
jAct. If the bill referred to in Sec- 
tion 14 (h) has reference only to the bill 
contemplated by Section 129 (1). then the 
intention of the Legislature which is ap- 
parent from the plain meaning given to 
the words in Section 14 (h) appears to 
be that the disqualification for being a 
member of a panchayat was intended to 
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be fastened upon only that person to 
whom a bill for the amount of tax or fee 
due from him is presented and such per- 
son has failed to pay the tax or fee due 
from him within three months from the 
el on which the tax or fee ig demand- 


T. It js, however, contended on 
behalf of the contesting respondents by 
Shri Manohar that the fee for a writ of 
demand was also covered by the provis 
sions of Section 14 (h), and if there is a 
failure to pay tax or fee due to the pan< 
chayat, it must result in a disqualifica~ 
tion. What is contended is that the 
words “fails to pay any tax or fee” must 
take within its sweep the failure to pay, 
also the fee for a writ of demand, and 
even if a person fails to pay the fee for 
a writ of demand. then he would be dis 
qualified under Section 14 (h) of the Act, 
It does not seem to be open to dispute 
that amounts which are charged for every 
writ of demand issued under sub-sec, (2) 
of S. 129. read with Rule 11 of the Bom- 
bay Village Panchayats (Recovery of 
Dues) Rules., are fees. Indeed, these 
amounts are expressly referred to as fees 
by sub-section (5) of S. 129. If the first 
part of Section 14 (h) had stood by itself 
without any further condition that “and 
a bill for the purpose is duly served on 
him”, then there could be no difficulty 
in coming to the conclusion that failure 
of a person to pay fees for the writ of 
demand would result in a disqualification, 
But as we have already indicated, the 
reference in Clause (h) of Section 14 is 
only to a bill served for the purpose of 
making a demand of the taxes or fees 
due to the panchayat. Section 14 (h) does 
not refer to a writ of demand at all. It 
is contended on behalf of the contesting 
respondents that the latter clause in Sec- 
tion 14 (h) must be so construed as to 
mean that a bill was required to be sery- 
ed on a person where it is necessary to 
serve it or it could be served; or, in the 
alternative, a bill should also be said to 
include a writ of demand. It is difficult 
to accept any one of these constructions, 
The provisions of Section 14 (h) are penal 
in nature and it is a recognised principle 
of construction of a penal statute that its 
language should be so construed that no 
case shall be allowed to fall within it 
which does not fall within a reasonable 
construction of the enactment. It will be 
unjust to read words into a penal statute 
or to infer meanings which are not to be 
found in the section itself. A distinction’ 
between a bill demanding taxes and fees, 
and a writ of demand demanding arrears 
of taxes along with the fees for the writ 
of demand is made by the Legislature in 
Section 129 of the Act. Having main- 
tained that distinction, it is not possible 


.to read the bill referred to in S. 14 (h) 


as including a writ of demand. Since 
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due service of a bill is one of the essen- 
tial conditions which must be satisfied 
before a person is held to be disqualified 
for, non-payment of taxes or fees, that 
condition must be strictly fulfilled, and 
the construction of Section 14 (h) can- 
vassed on behalf of the respondents can- 
not be accepted. Reading the two cons 
ditions in Section 14 (h) together, it ap- 
pears to us clear that the Legislature con~ 
templated that only non-payment of fees 
or taxes levied under Section 124 of the 
Act within the period specified in the 
bill in respect of which a bill has been 
duly served on a person was alone to 
result in a disqualification under Sec- 
tion 14 (h) of the Act. Though, theres 
fore, the amount charged for a writ of 
demand is designated as fees by S. 129, 
those are not categories of fees for non- 
payment of which a disqualification under 
Section 14 (h) can be incurred because no 
bill in respect of that was ever contem- 
plated to be presented under S. 129 (1) 
of the Act. We must, therefore, hold 
that both the Tahsildar, and the Return- 
ing Officer were in error and had acted 
in excess of their jurisdiction in reject- 
ing the nomination papers of the three 
petitioners on the ground that fees for 
writs of demand were not paid by the 
petitioners Chandkhan, Babarao and 
Sheshrao’s father Shankarrao. 


8. It is, however, argued on bes 
half of the contesting respondents that 
the petitioners had a remedy by 
way of an election petition that 
they should not be permitted to chal- 
lenge the election of the successful can~ 
didates in these petitions. and, therefore, 
the petitions should be dismissed on the 
ground that they have an alternative re- 
medy. It is no doubt true that under 
Section 15 of the Act the validity of an 
election could be determined in an elec~ 
tion petition filed by any candidate or 
person who is qualified to vote at the 
election. The scope of Section 15 of the 
Act hag been the subject-matter of deci- 
sion in Manohar v. G., S; Solanke. (1964 
Mah LJ 739) which was followed in 
Bhimaiji v. C. N. Gite. (1969 Mah LJ 759) 
in which it was held by a Division Bench 
of this Court that in an election petition 
under Section 15 of the Act the order 
rejecting a nomination paper can be chal- 
lenged. On the basis of these two deci- 
sions it is contended on behalf of tha 
contesting respondents that the petitioners 
should have filed election petitions. We 
are not inclined to accept the objection 
to the maintainability of the petitions. 
The petitioners have approached this 
Court immediately after the nomination 
papers were rejected. The question whe- 
ther the nomination paper of a candidate 
could be rejected on the ground that the 
fees for a writ of demand have not been 
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paid by the candidate is of common 08 
currence and we have recently noti 
matters that come to this Court that 
several nomination papers in several 
Gram Panchayat elections have been re- 
jected on the ground that fees of writ 
of demand have not been paid. It was 
mecessary, therefore, to setile the legal 
position regarding the construction of 
Section 14 (h) of the Act and we, there~ 
fore, decline to dismiss these petitions 

merely on the ground that there was an 
alternative remedy. It is well establish- 
ed that an alternative remedy is not an 
absolute bar to the exercise of jurisdic- 
tion by this Court under Art. 226 of the 
Constitution of India. 


9. In the view which we have 
taken the orders rejecting the nomination 
papers of the petitioners must be quash- 
ed. The consequence would be that the 
petitioners have been prevented as a 
result of wrong orders passed by the Re+ 
turning Officer from contesting the elec 
tions for which they had filed the nomi-« 
nation papers. The elections from those 
wards must, therefore, be held to have 
been vitiated. It is not disputed that all 
the necessary parties are joined in the 
petition. The elections from wards 
Nos. 2, 3 and 7 of Malegaon Gram Pan- 
chayat must, therefore, be quashed and 
those elections are accordingly quashed. 
In the circumstances of the case, there 

Il be no order as to the costs of these 
three petitions, 


Petitions allowed, 
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Index Note:— (A) Nagpur University 
Act (22 of 1964), Ss. 20 (1) (xxix), 8 and 4 
~~ Executive Council of University hag 
power to make inquiry with regard to 
conduct of examinations and cancel them. 


i Brief Note:— (A) Order to the Execu- 
tive Council to make an inquiry into mass 
copying by examinees or directions to 
cancel the examinations therefor, by the 
Chancellor is not necessary. Power of 
Executive Council under Section 20 is 
independent from those of the powers of 
the Chancellor under Section 8 It is not 
necessary that the initiative must come 
from the Chancellor, (Para 9) 


IP/IP/F106/72/MVI 


6 Bom, [Prs. 1-2] 


Index Note:— (B) Nagpur University 
‘Act (22 of 1964), S. 22 (2) fix) — Power 
to cancel examinations rests with the Ex- 
ecutive Council and not the Academic 
Council which under S. 22 (2) is concern- 
ed only with making regulations which 
have nothing to do with the actual con- 
duct of the examinations- (Paras 19. 18) 


Index Note:— (C) Constitution of 
India, Art. 226 —— Petitioner in challeng- 
ing a decision of a body must limit it te 
the portion by which he is directly af- 
fected. (Para 5) 

Brief Note- (C) Thus the decision 
of the Executive Council cancelling ex~ 
aminations at some centres only cannot 


be challenged in its entirety. (Para 5) 
Index Note:—- (D) Constitution of 
India, Art. 14 — No discrimination — 


Action of University in cancelling exami- 
nations of some centres only does not 
amount to discrimination when it is not 
done with any ulterior motive, 

(Para 12) 


Index Note:— (E) Constitution of 
India, Art, 226 —- Power of interference 
with decision of autonomous body, 


Brief Note:— (E) The High Court in 
writ jurisdiction does not sit in appeal 
over decisions of autonomous bodies like 
the University on matters in the acade- 
mic field which under the Act is exclus 
sively the field of the University and the 
decision is supported by evidence, 

(Para 13} 

Index Note:— (F) Constitution of 
India, Art, 226 —— When the Court up- 
holds a decision of the Executive Council] 
of the University cancelling the examina« 
tions for indulgence in unfair means by 
the examinees, the decision must stand as 
a whole and the Court cannot grant any 
relief to a particular examinee assuming 
that he has not indulged in unfair means. 

(Para: 19) 


Cases Referred : Chronological Paras 
AIR 1970 SC 1269 = (1970) 3 SCR 
963, Bihar School Examination 
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S. G. Kukday, V, P. Kukday and 
R. R. Deshpande, for Petitioner; A. S. 


Bobde, R. B. Pendharkar and H, W. 
Dhabe, for Respondents, 
CHANDURKAR, J.:— This petition 


filed by some students challenging the 
decision of the Executive Council of the 
Nagpur University cancelling certain ex- 
aminations has brought to light the enor- 
mous proportions in which the malady of 
mass copying has seriously affected the 
recent examinations held by the Nagpur 
University and the failure of University 
Authorities to conduct the examination 
held by it in an atmosphere which is 
normally necessary to enable the ex- 
aminees to put in their performance on 
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-the basis of which their academic stans 


dards could be judged. The under- 
graduate examinations for several courses 
were held by the University from 30th 
March ta 6th May 1972 and the post- 
fraduate ‘examinations were held from 
lith April to 29th April, 1972. These ex 
aminations were held at several centres, 
The petition is concerned with the ex= 
aminations which took place at the St. 
Francis de Sales’ College Centre. Hislop 
College Centre, Nagpur Mahavidyalaya 
Centre, Dr. Ambedkar College Centre, 
G. 5. College. of Commerce Centre and 
the University Library Building Centre. 
The petitioners Nos, 1 and 2 had appeared 
at the B. Se. Part I Examination at the 
St. Francis de Sales’ College Centre: the 
petitioner No. 3 was a candidate for the 
M, A. Part If Examination jn Public Ad- 
ministration which was held at the Uni- | 
versity Library Building Centre; the peti« 
tioner No, 4 appeared at the B, Sc, Final 
Examination held at the Hislop College 
Centre; and the petitioner No. 5 appeared 
at the M. A. Part I Examination in 
Economics .at the Nagpur Mahavidyalaya 
Centre. The petitioners Nos. 6 and 7 ad« 
mittedly did not appear for any ex~ 
amination. The petitioner No. 6 claims 
to be the President of the Youth Welfare 
Organisation at Nagpur and the peti- 
tioner No. 7 claims to be the Secretary 
of the University Students’ Union af 
Nagpur. It was not disputed before us 
that since none of these last two peti- 
tioners had appeared at any examination, 
they could not validly make any grievance 
against any decision of the University 
cancelling any examination. 


2. It is now necessary to refer 
to the action of the Executive Coun< 
cil of the Nagpur University which is 
challenged in this petition. It appears 
that the University Authorities had taken 
the view that the examinations held at 
several Centres were vitiated as a result 
of copying on a mass scale resorted to by 
the examinees and, therefore, an Enquiry 
Committee consisting of three members 
of the Executive Council to go into this 
question was appointed by the Vice< 
Chancellor of the University. This Com- 
mittee went into the reports of the seve« 
ral examiners, the different officers-ine 
charge of the centres where the exami< 
nations were conducted, and the reports 
of the invigilators about the manner in 
which the examinations were conducted 
or the way in which the students be- 
haved at different centres. This was the 
main material. apart from the fact that 
information from independent sources 
was also sought to be made use of, on 
which it appears that the Committee 
came to certain conclusions. The report 
of the Committee to which we shall make 
reference later was placed before the 
Executive Council at its meeting held on 
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24th May 1972. On considering the re- 
port of the Committee, as also other data 
such as the results of the various exami- 
mation centres and the reports of the 
valuers/examiners in different subjects, 
and also the reports of the officers-in- 
charge of the various examination cen- 
tres, the Executive Council came to a 
considered conclusion that unfair means 
and copying on a mass scale were adopt- 
ed at some written (theory) examinations 
held at some centres and that the con- 
duct of the examinations at these cen- 
tres was not normal. The centres and 
the examinations in respect of which 
this decision was arrived at by the Ex- 
ecutive Council were as follows: 

Centre. Examinations: 
1. Hislop College. (i) First B. Sc. 
(ii) Final B. Se, 
(iii) Final B. A. 
(iv) B. Com. Part IT. 
(i) First B. Se. 
(ii) Final B. Se. 
(iii) Final B. A, 
(iv) B Com. Part II. 


2. Dr. Ambedkar Col- 
lege of Arts. Com- 
merce and Science. 


8, St. Francis de Sales’ (i) First B. Sc. 
olleges. (ii) Final B. A. 
4, G.§.College of Com- (i) B. Com. Part II. 
merce and Econo- 
mics. 


3. The Executive Council then 
passed the following resolution which is 
the subject-matter of challenge in this 
petition : 


“In order to eradicate the evil of 
these malpractices from the University 
Examinations and in order to protect the 
interests of those students who are like- 
ly to be adversely affected in their fur- 
ther educational and professional career 
on account of the malpractices adopted 
at the aforesaid centres; and in order 
to protect the academic atmosphere in 
the University, the Executive Council 
hereby cancels the examinations stated 
against centres hereinbefore, 


The Executive Council further re- 
solves that the re-examinations (theory) 
in respect of the centres and the exami- 
nations referred to above would be held 
and conducted by the Nagpur University 
commencing from 22nd June 1972, the 
programme whereof including the centres 
at which such examinations should be 
held would be notified shortly in due 
course of time. This re-examination shall 
be restricted only to those examinees 
who had appeared at the above said cen- 
tres during March-April-May 1972. The 
Executive Council further resolves that 
further scrutiny in respect of the post- 
graduate examinations in the faculties of 
Arts, Social Sciences and Commerce and 
Examination in the Faculty of law held 
at Different centres be made by the 
Committee already appointed. which will 
furnish its report to the Executive Coun- 
cil at the earliest. Action in respect of 
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those examinations would be considered 
and announced by the Executive Council 
after due consideration of such report 
as may be received from the said Com~ 
mittee . 


The Executive Council hereby fur- 
ther resolves that the results in respect 
of Examinations (except those under 
scrutiny and of First B. Sc.. Final B. Sc., 
Final B. A. and B.Com. Part II in respect 
of centres mentioned hereinbefore), shall 
be announced ag scheduled.” 


The Executive Council took the view 
that this drastic action became necessary 
in order to eradicate the evil of the 
malpractices from the University Exami- 
nations and in order to protect the inte 
rests of those students who are likely to 
be adversely affected in their further 
educational and professional career on 
account of the malpractices adopted at 
the aforesaid centres. and also to protect 
the academic atmosphere in the Univer- 
sity. The result was that the examinees 
who had appeared at the examinations 
specified in the resolution of the Execu+ 
tive Council were to appear at the re- 
examination which was to commence 
from to-day. Consequently the Execu- 
tive Council also recommended to the 
Vice-Chancellor that the commencement 
of the academic session 1972-73, which 
was to commence on 20th June 1972, 
should be further postponed and that 
there should also be a further postpone- 
ment of the last date of admission of the 
students to professional courses. 


4. The Executive Council further 
discussed the question of the conduct of 
the post-graduate examinations held in 
April and May 1972 at its adjourned 
meeting held on 26th May 1972. The 
meeting was, however, further adjourn- 
ed and was held the next day. At this 
meeting held on 27th May 1972. the Ex- 
ecutive Council considered the general 
reports from the officers-in-charge of the 
post-graduage examination centres, the 
reports of the invigilators and valuers 
and also the reports from independent 
sources. Some statistical information 
which was available about the perform- 
ance of examinees was also considered, 
and on a consideration of this material 
the Executive Council felt satisfied that 
an atmosphere of terror, tension and 
rowdyism and outside anti-social ele- 
ments, resulting in disturbed conditions, 
had prevailed in certain centres at Nag- 
pur. The Executive Council also felt 
satisfied that the examinees at these cen- 
tres took advantage of disturbed condi- 
tions and they had used unfair means on 
a large scale. The result was a further 
cancellation of certain post-graduage exa- 
minations at certain centres. The exa- 
minations and the names of the centres 
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in respect of which this resolution was 


to Operate are shown below: 


Examination. Centre. 
(i) M. A. Part I 1. University Library 
(AL Subjects) Building. 


2. Nagpur Mahavidya- 


laya. 

8. Hislop College. 

1. University Library 
Building. 

2. Hislop College. 

1. G. S. College of 
Commerce. 

2. University Library 
Buiiding. 

1. G. S. College of 
Commerce. 


The Executive Council also decided that 
the re-examination of the affected stu- 
dents will also be held from 22nd June 
1972, that is, from today, and the re- 
examination will be- restricted to theory 
papers only. 


5- These two decisions taken by 
the Executive Council are now sought to 
be challenged by the petitioners in this 

petition, We shall go to the detailed 
. mature of the challenge on behalf of the 
petitioners to the decisions of the Ex- 
ecutive Council a little later. but at this 
stage it is necessary to mention that out 
of the six centres, the examinations held 
at which have now been cancelled, there 
is no petition by any student appearing 
at the Dr. Ambedkar College Centre or 
the G. S. College of Commerce Centre. 
The petition as it is framed seeks to make 
a general challenge to the entire decision 
of the Executive Council. It cannot, 
Jhowever, be forgotten that this is a peti- 
tion under Article 226 of the Constitu- 
tion of India, and unless the petitioners 
are in a position to show that they are 
in any way directly affected by the re- 
solution of the Executive Council, it will 
mot be possible for them to challenge that 
decision within the scope of the petition 
under Article 226 of the Constitution, The 
challenge which really survives, there- 
fore, is only in respect of the examina- 
tions at which the petitioners Nos. 1 to 
5 had appeared and which stood cancelled 
by the impugned decisions of the Execu- 
tive Council Thus, the arguments in 
the petition had been restricted only to 
the decisions of the Executive Council in 
so far as they had the effect of cancel- 
Ying the B.Sc. Part I examination at the 
St. Francis de Sales’ College Centre, 
M.A. Part II examination in Public Ad- 
ministration at the University Library 
Building Centre. B. Se, Final Examination 
at the Hislop College Centre. and M.A. 
Part I examination in Economics at the 
Nagpur Mahavidyalaya Centre. 


6- The first contention which is 
raised by Shri Kukday, learned counsel 
appearing on behalf of the petitioners, 
is that the Executive Council has neither 


(if) M. A. Part IT 
(All Subjects) 


(iii) M. Com., Part I. 


(iv) M. Com., Part IT. 
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the power to make any inquiry with re« 
gard to the conduct of examinations, nor 
has it the power to cancel the examina- 
tions already held by the University. 
Such a power, according to the learned 
counsel. vests solely in the Chancellor 
of the University by virtue of the provi- 
sions of Section 8 of the Nagpur Univer- 
sity Act. 1963 (hereinafter referred to 
as the Act). The learned counsel con« 
tends that in the instant case the Chan« 
cellor hag not ordered any inquiry. nor 
has he given any directions to the Ex« 
ecutive Council to cancel the examina« 
tions and, therefore. the decisions of the 
Executive Council cancelling certain ex« 
aminations are entirely without juris 
diction and are liable to be quashed, Re~ 
lince is placed by the learned counsel 
on Section 8 which is as follows: 


_ _ “8. (1) The Chancellor shall have the 
right to cause an inspection to be made, 
by such person or persons as he may 
direct, of the University, its buildings, 
laboratories, libraries, museums. works 
shops and equipment of any institution, 
college or hostel maintained or recog- 
mised by, or affiliated to the University. of 
the teaching and other work conducted 
by the University, and of the conduct of 
examinations held by the University, and 
to cause an enquiry to be made in res~ 
pect of any matter connected with the 
University. The Chancellor shall in 


every case give notice to the University 
of his intention to cause an inspection or 
inquiry to be made, and the University 
shall be entitled to be represented thereat, 


(2) The Chancellor shall communi- 
‘cate to the Court and to the Executive 
Council his views with reference to the 
result of such inspection or inquiry and 
shall, after ascertaining the opinion of 
the Court and the Executive Council 
thereon, advise the University on the 
action to be taken. 


(8) The Executive Council shall res 
port to the Chancellor such action, if any, 
as it has taken or may propose to take 
upon the result of the inspection or in- 
quiry. Such report shall be submitted 
with the opinion of the Court thereon 
and within such time as the Chancellor 
may direct. 


(4) Where Executive Council does 
not within a reasonable time take action 
to the satisfaction of the Chancellor, the 
Chancellor may. after considering any 
explanation furnished or representation 
made by the Executive Council. issue 
such directions as he may think fit, and 
the Executive Council shall comply with 
such directions.” 


(underlining is ours). 


7. The learned counsel then re« 
ferred to the provisions of Section 20 of 
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the Act which deals with the powers and 
duties of the Executive Council. The 
relevant portion of that section is re- 
produced below: 


*20. (1) Subject to such conditions 
as may be prescribed by or under this 
‘Act, the Executive Council shall exercise 
the following powers and perform the 
following duties, namely :-— 
} * * * ® E E 

(xxii) to appoint examiners, to fix their 
remuneration and to arrange for the 
conduct of. and for publishing the results 
of the University examinations and other 
tests; 
# ® z s 8 e 5 

(xxix) fo exercise all powers of the 
University not otherwise provided for in 
fhe Act or the Statutes and all other 
powers which are requisite to give effect 
to the provisions of this Act or the Sta- 
tutes.” 


The contention of the learned counsel is 
that the power or the duty of the Ex- 
ecutive Council in the matter of conduc- 
ting the examinations is subject to the 
provisions of Section 8. and since there 
is an express provision made in that sec- 
tion giving a specific power to the Chan- 
eellor to make an enquiry and to issue 
mecessary directions to the Executive 
Council in the matter of the conduct of 
examinations held by the University and 
there ig no express power anywhere in 
the Act enabling the Executive Council 
to cancel the examinations unless the 
Chancellor directs the Executive Council, 
the Executive Council has no jurisdiction 
to cancel the examinations already held. 
This argument is met by Mr. Bobde, 
learned counsel appearing on behalf of 
the respondents, by making a twofold 
submission. It is first contended that on 
@ general principle it must be held that 
where there is a power to hold an exa- 
mination, there is also a power to can- 
cel that examination. The other limb 
of the argument is that clause (xxix) of 
sub-section (1) of Section 20 of the Act 
must be so construed as to enable the 
Executive Council to cancel the exami- 
mations held by it in certain circum- 
stances where it is necessary to do so in 
order to give effect either to the provi- 
sions of the Act or of the Statutes. In 
support of the first submission he has 
placed reliance on the decision of the 
Supreme Court in Bihar School Exami- 
mation Board v. Subhas Chandra Sinha. 
AIR 1970 SC 1269. The facts of that case 
were that candidates at the Secondary 
School Examination held by the Bihar 
School Examination Board had appeared 
at certain centres. The results of the 
examinations held at various centres 
were declared but the results of the exa- 
Mination at Hanswadih centre were not 
released. The Board had cancelled the 
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examination at that centre and the rea-< 
son given was that unfair meang were 
practised on a large scale at this centre. 
This decision was challenged by soma 
students on several grounds by a peti- 
tion under Article 226 of the Constitu- 
tion. It appears that the decision to 
cancel the examination was based on cer- 
tain reports of the tabulators of that 
centre who reported that the percentage 
of Successful examinees was as high as 
80 h. whereas the average at the Arrah 
Dalipur centres was only 50%. The 
matter was referred to the Unfair Means 
Committee of the Board and the Com- 
mittee asked the moderators to look into 
all the answer books where the percent- 
age was 80% or more. The moderators 
reported unfair means on a mass scale, 
and, therefore, the Chairman of the 
Board passed an order cancelling the 
examination in all subjects at the Hans- 
wadih centre allowing the examinees to 
re-appear at the Supplementary Exami- 
mation in September 1969 without pay- 
ment of any fresh fees. The Patna High 
Court took the view that the high per~ 
centages did give rise to a suspicion that 
unfair means were practised and that 
the Board was justified in investigating 
in the case. The High Court. however. 
held that the examinees were not given 
a chance to show cause and the materials 
on which the Chairman of the Board 
passed his order were not disclosed to 
the examinees, and consequently the 
Board had failed to act according to the 
principles of natural justice and the 
action either of the Chairman or of the 
Board could not be sustained. The 
order of the Board was, therefore, quash- 
ed and the publication of the results 
which were withheld was ordered. The 
Bihar School Examination Board filed an 
appeal against this judgment before the 
Supreme Court. One of- the challenges 
made to the legality of the order can- 
celling the examination was that the 
Board alone, and not the Chairman, could 
cancel the examinations. The Supreme 
Court referred to Section 9 (3) of the 
Bihar School Examinations Board Act, 
and held that under Section 9 (3) in an 
emergency the powers of the Chairman 
were conterminous with those of the 
Board and he could, therefore, take 
action himself and later report it to the 
Board. The Supreme Court took the 
view : 

“In this case action was taken by 
the Chairman and he reported it to the 
Board which fully endorsed it. There- 
fore, the cancellation of the examinations 
at Hanswadih Centre must be treated as 
an order of the Board and cannot, there- 
fore, be challenged on the ground that 
it was incompetently made.” 

We are unable to see what assistance the 
learned counsel for the respondents can 
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draw from these observations. We do 
not find ourselves persuaded to hold that 
this decision can be treated as an autho- 
rity for the proposition that the power 
to hold an examination must also imply 
the power to cancel the examination. 

8. Having considered the matter 
fn detail, we are, however, inclined to 
take the view that so ‘far as the provi- 
sions of the Nagpur University Act, 1963, 
are concerned, in order to spell out a 
power +o cancel an examination it is not 
mecessary to take recourse to any gene- 
ral principle of law because we find that 
the action taken by the Executive Coun- 
cil is squarely within its power under 
clause (xxix) of sub-section (1) of Sec- 
ition 20 of the Act. It is now necessary 
to refer to certain other provisions of the 
Act. Section 4 of the Act deals with the 
powers of the University. It provides 
that the University shall have the powers 
enumerated in that section and perform 
also the duties enumerated therein. One 
of the important powers and the duties 
of the University is specified in Cl. (10) 
of Section 4. The relevant part of Sec- 
tion 4 is as follows: 

“4. Subject to such conditions as may 
be prescribed by or under the provisions 
of this Act, thé University shall have 
the following powers and perform the 
following duties, namely:-— 

* * * * s æ 

(10) to hold examinations (including 
the University Entrance Examination) and 
confer degrees, diplomas, certificates and 
oiher academic distinctions on persons 

o— E 


(a) have pursued approved courses of 
study in the University or in an affiliat- 
ed college or in a recognised institution, 
unless exempted therefrom in the manner 
prescribed by the statutes, Ordinances 
and Regulations, and have passed the ex- 
aminations prescribed by the University, 
or 

(b) have carried on research under 
conditions prescribed by the Ordinances 
and Regulations”. 

The scheme of the Act appears to be that 
the powers and duties of the different 
bodies which constitute the University 
have been enumerated. The Act has also 
vested the Chancellor with powers which 
appear to be in the nature of supervisory 
jurisdiction. The two main bodies of the 
University, namely, the Executive Coun- 
cil and the Academie Council, function in- 
dependently within their allocated 
spheres. The power given to the Chan- 
cellor under Section 8 is, in our view, a 
totally independent power in his capacity 
as the Chancellor of the University. For 
the proper exercise of the supervisory 
jurisdiction under Section 8 the Chancel- 
lor has no doubt been vested with the 
power to order an inquiry in respect of 
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any matter connected with the Univers 
sity. The power is of the widest ampli- 
tude because such inquiry could be made 
in respect of any matter connected with 
the University, but if in respect of any 
matter the Chancellor is not pleased to 
order an inquiry that does not affect the 
bower of the Executive Council to take 
a decision in a matter which falls within 
its powers and duties under Section 4 of 
the Act. It.is no doubt true that con- 
duct of examinations held by’ the Uni- 
versity would be a matter covered by. 
Section 8 (1) of the Act, but it is diffi- 
cult for us to appreciate the contention 
that in the matter of cancellation of any: 
examination the initiative must come 
from the Chancellor alone in the sense 
that it is he alone, who must order an 
inquiry or that it is he alone, who must 
order the cancellation of an examination 
or examinations. The only effect of sub- 
sections (2) and (3) of S. 8 is that where 
the Chancellor has tendered some advice 
to the University on the action to be 
taken in respect of any particular matter, 
the Executive Council has to report to 
the Chancellor whether it has taken any 
action, and if so, what. Sub-section (4} 
gives the Chancellor a further power ‘to 
give certain directions to the Executive 
Council in case the Chancellor is not 
satisfied with any action of the Execu- 
tive Council with regard to which the 
advice has been tendered or if it does 
not take any action within a reasonable 
time: to the satisfaction of the Chancellor, 

9. It is now necessary to consider 
the effect of the provisions of Cl, (xxix) 
of sub-section (1) of S. 20 of the Act. 
The wording of Clause (xxix) shows thaf 
a residuary power which is required to 
be exercised in order to give effect to 
the provisions of the Act or the Statutes 
is vested in the Executive Council. We 
have already pointed out above that one 
of the important powers and the duties 
which the University is required to ex- 
ercise and perform under the Act is to 
hold examinations and to confer degrees, 
The conditions which are required to be 
satisfied before degrees can be conferred 
are expressly stated in sub-clause (a) of 
Cl, (10) of Section 4. A decree is to be 
conferred on a person who has not only 
pursued approved courses of study in the 
University or an affiliated college or in a 
recognised institution, unless exempted 
therefrom in the manner prescribed by 
the Statutes, Ordinances and Regulations, 
but that person must also have passed 
the examination prescribed by the Unis 
versity. A condition precedent which 
must, therefore, be satisfied before a 
degree is conferred on a particular person 
is that he must have passed the examina- 
tion prescribed by the University. Tha 
colleges affiliated to the University and 
the University itself impart instructions 
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in particular courses, attendance at which 
qualifies a student to appear at an ex- 
amination and to obtain a degree in that 
particular faculty. As a matter of fact, 
except where a degree is conferred on 
the basis of a thesis, the whole object of 
the University career of a student is to 
qualify himself for a degree which the 
University is in a position to confer on 
him by passing an examination. It is 
obligatory, therefore, on the University 
to hold examinations and it cannot be 
disputed that the examinations held must 
be examinations in the real sense of the 
term. It is well known that an ex- 
amination is in the nature of a test which 
A student has to pass before he can claim 

to be qualified to obtain any particular 
degree or distinction. As observed by 
the Supreme Court in the Bihar School 
Examination Board, AIR 1970 SC 1269 
(cit sup.) the essence -of the Examinations 
is that the worth of every person is ap~ 
praised without any ‘assistance from an 
outside source. If for certain reasons the 
process of examining the student is 
vitiated or for certain reasons it is not 
possible to evaluate the academic merit 
of the student in spite of the fact that 
the ritual of the examination has been 
gone through it would not be possible to 
say that on the basis of such an examina- 
tion the student could claim that he 
should be declared to have been qualified 
for obtaining the degree which under 
Section 4, the University has the power 
to confer. In other words, in a case 
where the whole process of examination 
is vitiated for any reason whatsoever, it 
is impossible to evaluate correctly the 
academic merit of the student and it then 
becomes obligatory on the University to 
evaluate the academic merits of the 
student again and the only process by 
which this can be done is to cancel the 
vitiated process of examination and to 
repeat the process by holding a re-ex~ 
amination. This may happen for several 
reasons. It may not be possible for the 
University to declare the results of the 
examination for several reasons. e.g. a 
contingency may arise where the answer 
books of the students might have got 
destroyed -before valuation on account of 
some accident for which neither the Uni- 
versity nor the students are responsible, 
Then there is nothing in the possession 
of the University on the basis of which 
the evaluation for the purpose of decid- 
ing whether a student is qualified for ob- 
taining a degree can be made and any 
attempt on anybody’s part to insist that 
the University even under such circum- 
stances must grant a degree would 
amount to asking the University to act 
in breach of the provisions of Clause (10) 
of Section 4 of the Act. Thus, if the 
University is to give effect to the provi- 


sions relating to the conferral of degrees, 
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it must have the power in a given case 
to hold a re-examination. In our view, 
the We heh will be positively failing 
in its duty if a re-examination is not 
ordered where it is not in a position to 
effectively evaluate the merit of the stu- 
dents for the purpose of conferral of 
degrees. On a reading of the provisions 
of Section 20 we are unable to see how 
the performance of the duty under Sec- 
tion 4 (10) and the exercise of the power 
to examine a student again in a case 
where re-examination becomes necessary 
can in any way be affected by the provi- 
sions of Section 8. This is an entirely in- 
dependent power which flows from Sec- 
tion 20 itself and there is nothing either 


- în Section 20 or in Section 8 on the basis 


of which we could accept the contention 
of the learned counsel for the petitioners 
that the initiative in this matter must 
come from the Chancellor alone and not 
from the Executive Council. 


10. This takes us then to the se- 
cond contention of the Jearned counsel 
for the petitioners that the matter of re- 
examination is a_matter with which the 
Academic Council of the University is 
also concerned, and since at no stage the 
Academic Council had discussed this ques- 
tion, the decisions of the Executive Coun- 
cil are liable to be quashed. It is not 
possible for us to accept this contention. 
It is no doubt true that Section 22 (1) 
of the Act provides that the Academic 
Council shall have the control and gene- 
ral regulation of, and be responsible for, 
the maintenance of the standards of teach- 
ing and examinations within the Univer- 
sity. What is contended by the learned 
counsel for the petitioners is that under 
Clause (ix) of sub-section (2) of S, 22 the 
duty of making Regulations regarding the 


. examinations of the University. and the 


conditions on which students shall be ad~ 
mitted to such examinations is that of 
the Academic Council and. therefore, the 
matter of cancellation of an examination 
must also fall within the sphere of the 
powers of the Academic Council. It is 
difficult to accept this argument in the 
face of the express provisions in Cl, (xxii) 
of sub-section (1) of S. 20 where the 
power and duty to arrange for the con- 
duct of, and for publishing the results of, 
the University examinations and other 
tests are expressly given to the Executive 
Council. The Academic Council under 
Section 22 (2) is concerned only with 


. making Regulations which have nothing 


to do with the actual conduct of the ex- 
aminations. 

11. The next submission of the 
learned counsel for the petitioners is that 
the decisions of the Executive Council 
are discriminatory inasmuch as only cer- 
tain centres, without any rational basis 
or reason, have been chosen for the pur- 
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pose of cancellation of the examination. 
It is also contended that the proper course 
which the University should have adopt- 
ed was that they should have detected 
individual acts of resort to unfair means 
and that as a result of the decisions of 
the Executive Council the students who 
indulged in using unfair means stand €X- 
onerated from punishment while innocent 
students who had not taken resort to 
unfair means have to appear for a rex 
examination. This argument results from 
a misapprehension of the nature of the 
action taken by the Executive Council. 
The University Authorities are not charg~ 
ing any particular person with using un- 
fair means but the inquiry was directed 
fnto the conduct of the examinations as 
a whole which, if found to be vitiated 
by use of unfair means on a large scale, 
the examinations of all the students, 
whether they did or did not use unfair 
means, were liable to be cancelled. This 
would no doubt result in hardship to 
some honest students but in the very 
nature of the circumstances it would not 
be possible to find out which of the stu- 
dents used and did not use unfair means, 


12- Tt is also difficult to see how 
the petitioners could make any grievance 
on the ground of discrimination. The 
University has produced before us not 
only the original report of the Enquiry 
Committee which was appointed by the 
Vice-Chancellor to make an inquiry into 
the conduct of the University examina- 
tions but the several reports which were 
perused by the Committee for the pur- 
poses of ascertaining at which of the 
several centres the examinations have 
been vitiated as a result of use of unfair 
means, have been made available to us. 
Initially the reports of the examiners, 


the officers-in-charge and the invigilators ‘ 


were not filed with return by the Uni- 
versity but copies of those reports were 
submitted to us for our perusal. The ex 
planation was that these reports were 
made in confidence and that the Univer~ 
sity had given an assurance that the 
names of the persons making the ‘reports 
would not be disclosed in the interests of 
those persons. This is quite understand- 
able in view of the tense situation and 
the agitation which has resulted from the 
decision of the Executive Council. How- 
ever, when those reports were placed be- 
fore us, each one of the documents which 
we looked at was shown to the learned 
counsel for the petitioners and we make 
it expressly clear that every document 
which we have perused and considered 
was shown to the learned counsel for the 
petitioners. In this case the enquiry was 
not directed at ascertaining the individual 
cases of use of unfair means but the 
larger question before the University was 
as to in what centres the examinations 
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as a whole were vitiated on account of 
mass copying resorted to by the exami~ 
nees. It is quite likely that on the mate« 
rial before the Enquiry Committee and 
the Executive Council it may not be pos- 
sible to conclude that there was mass 
copying at all examination centres. The 
petitioners are not alleging any mala fides 
on the part of the University Authorities. 
It is not alleged that for any ulterior 
Treason or motive the centres at which 
the examinations have been cancelled 
were deliberately chosen by either the 
Enquiry Committee or the Executive 
Council. If such allegations are not made, 
merely because the University Authori« 
ties have been able to- pinpoint the evil 
of mass copying only at certain centres 
and have taken action in respect of those 
centres and could not take action against! 
other centres for want of proper mate- 
rial, we fail to see how a charge of dis- 
crimination could be validly made agains 
the University Authorities. 


13. With the assistance of the 
learned counsel for the petitioners and 
for the University, we have ourselves 
tried to find out whether the conclusion 
to which the Enquiry Committee and the 
Executive Council have reached was 
based on material on which any reasons 
able person would reach such a conclu- 
sion. We cannot forget that this is a 
petition under Article 226 of the Con- 
stitution in which this Court is not en- 
titled to sit in appeal over the decisions 
of autonomous bodies like the Univer- 
sity on. matters in the academic field 
which under the Act is exclusively the 
field of the University, and if we are 
satisfied that the decision is supported by 
evidence, it will not be possible for us 


to interfere with the decisions of the 
Executive Council, The Committee had 
gone in detail into the reports of the 


officers-in-charge and the examiners and 
had also made a comparative study of the 
percentage of successful candidates in 
different subjects from other centres and 
from the centres in question. These com- 
parative statements are also produced 
before us and we are satisfied that the 
Enquiry. Committee and the . Executive 
Council have reached a correct conclusion. 
We have overselves looked at the answer 
books; we have looked at the original re- 
ports of the invigilators; and we have 
also looked at the original reports of the 
officers-in-charge of the four centres to 
which the petition is now restricted, We 
shall briefly refer to the material which 
has been produced before us and which 
was before the Enquiry Committee and 
the Executive Council in respect of the 
examinations at which the petitioners 
Nos. 1 to 5 had appeared, 


14, The petitioners Nos. 1 and 2 
had appeared at the B, Sc. Part I Exa- 
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mination from the St. Francis de Sales’ 
College, The petitioner No, 1 is a 
student against whom the University has 
mo doubt been unable to show anything 
wrong in her performance at the exa- 
mination. She claimed that she passed 
her Senior Cambridge Examination in the 
first division and passed the Pre-Univer- 
sity Examination of the Madras Univer- 
sity in the first division securing 72% 
marks, The petitioner No. 1 has: pro- 
duced before us a certificate of the Madras 
University which clearly shows that she 
has passed the whole examination in the 
first division with distinction in Che- 
mistry. It is unfortunate that she is a 
victim of the circumstances in which she 
has found herself. So far as this centre 
fs concerned, the Enquiry Committee had 
before it the report of the officer-in 
charge of that centre That report, in 
our view, is speaking eloquently. With- 
out making any reference to names, we 
may observe that we find from this re~ 
port that so far as that centre was con- 
cerned, there is a clear statement that 
it was very difficult to control copying 
and groups of students several of whom 
did not belong to the college, were com- 
ing in organised gangs to the college 
campus, especially on the days when 
there were important examinations in 
science. It was also stated that when 
some students went to the lavatory, they 
would try and contact with these students 
in cars and scooters to bring answers, It 
appears that this officer-in-charge found 
himself helpless because, according ‘to 
him, senior teachers did not accept ` În- 
vigilation and the police did not want 
actual confrontation with the students. 
The committee also found that the exa- 
miners had expressed their opinion that 
there was a possibility of mass copying 
at the St. Francis de Sales’ College, The 
Committee has made a reference to what 
is written in his answer book by one of 
the candidates himself. He had written 
about his “frustrating and nauseating ex~ 
perience” when he found that copying 
was going on in the examination hall. 
We had sent for this answer book and 
we are satisfied that one of the examinees 
himself had created intrinsic evidence 
with regard to the state of affairs at that 
particular centre. 


15. So far as the petitioner No, 3 
fs concerned, he had appeared at the 
M. A. Part II Examination in Publie Ad- 
ministration. The University has pro- 
duced so much material before us that 
it is impossible to find fault with the 
view which the Executive Council or the 
Enquiry Committee has taken. The re- 
ports of certain invigilators speak of the 
vandalism and rowdyism which prevailed 
when the post-graduate examinations 


were going on at the University Library- 


Building Centre. These reports were also 
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shown to the learned counsel for the peti-~ 
tioners, though we do not propose to 
refer to the names of those invigilators, 
According to one invigilator the incidence 
of copying at the M, A. Examination in 
Public Administration (Final) was on a 
large scale. According to him, outsiders 
used to enter the examination hall, take 
possession of the answer books and carbon 
copies or cyclostyled copies of answers 
were made available to the candidates. 
The report of another invigilator states 
that there was mass copying at the M. A, 
Part II Examination in Public Adminis~ 
tration where students were seated in 
Room No. 32. To quote his own words 
“there was almost cent per cent copying” 
and the students freely used books and 
copying material. This is also supported 
by the report of the officer-in-charge at 
the University Library Building Centre 
who reported that “the general atmos- 
phere at the centre at the time of the 
public Administration papers was one of 
lawlessness and disorder” and some stu« 
dents actually instigated the other stu- 
derits to copy saying that they would 
take care of the invigilator. 


16. So far as the Hislop College 
is concerned. probably there is the 
maximum material and it must be said 
in fairness to the learned counsel for the 
petitioners that it was impossible for him - 
to challenge the data which the University 
has produced. For the purposes of com~ 
pleteness, however, we may state that in 
several papers the results are astounding. 
In the B. Com, Part II paper. while the 
results of some other centres do not go 
above 50%, the results from the Hislop 
College were cent per cent. For the First 
B. Se. Botany Paper II they were 94 per 
cent; for the First B. Se. Mathematics 
Paper II, they were 97 per cent.. and the 
several facts which were relied upon by 
the Enquiry Committee are supported by 
the material which is produced by the 
University. We are in a position to say. 
that so far as the statements of fact are 
concerned no charge of incorrectness 
could be made against the Enquiry Com~« 
mittee’s report. 


17. The only other centre with 
which we are concerned is the Nagpur 
Mahavidyalaya Centre. The Enquiry 
Committee had found that the score of 
performance for the M. A. Part I ex- 
amination in Sociology was very high be- 
cause normally it did not exceed 50%. 
The chart which is filed at page 105 of 
the Paper-book shows that in M. A. Part I 


.in Sociology Papers II & III the results 


were 92.5 and 90.5 per cent. respective-« 
ly. For Paper II, 160 students had appear- 
ed and 148 had passed and for Paper III, 
157 had appeared and 142 had passed. 
There also the examiners have expressed 
the possibility of use of vnfair means, 
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The Committee also took the view that 
even in that centre there were conditions 
of lawlessness and absence of discipline 
and there was absence of proper atmos- 
phere for a fair examination there. The 
petitioner No. 5 had appeared for the 
M. A. Part I examination in Economics. 
We have a report of an examiner who 
examined the answer books from four 
other centres and the results varied be- 
tween 21% and 44%. The result of M. A. 
Paper ĮI, Economics, Group I, which this 
examiner has examined from the Nagpur 
Mahavidyalaya Centre, so far as the 
college students are concerned. was 76%. 
83 had appeared and 63 had passed. It 
was also noticed that as compared with 
the general average of 49%, 76% was a 
very high figure, and a si ity of ans- 
wers was also noticeable in the answer 
books. We have already pointed out 
above that so far as the two other centres, 
namely, Dr, Ambedkar College and the 
G. S. College of Commerce, are concern+ 
ed, there could not be any challenge be- 
cause none-of the students have come 
forth but even there the material is over- 
whelming on the basis of which the Ex- 
ecutive Council could well come to the 
conclusion that there was mass copying. 
We are, therefore, satisfied in this case 
that there was enough material before the 
Enquiry Committee and the Executive 
Council on the basis of which the Execu- 
tive Council could have properly come 
to the conclusion which it has reached. 
We may also usefully refer to the further 
observations of the Supreme Court in the 
Bihar School Examination Board’s case 
(cit. sup): 


“If there is sufficient material on 
which it can be demonstrated that the 
university was right in its conclusion that 
the examination ought to be cancelled 
then academic standards require that the 
university’s appreciation of the problem 
must be respected”, 


-Indeed, we are fully satisfied that the 
conclusion reached by the Executive 
Council could be the only one possible 
in this case. It is true that the decision 
of the Executive Council is not directed 
at any particular individual student but 
it is likely to inflict undue hardships on 
some honest students who may not have 
indulged in the use of unfair means. But 
it is obvious that it would not have been 
possible for the University to pick and 
choose students who had not taken resort 
to unfair means because in the very na- 
ture of the circumstances such picking 


‘up would be impossible on the material — 


that would be available in such a case. 
It appears to us that cancellation of ex- 
eminationgs was the only course which 
was open to the University. 


> 18. We cannot, however. part with 
this case without observing that the diffi- 
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culty in which the University has found 
itself is at least partly of its own mak- 
ing. There is material to show that af 
least in the case of one centre from time 
to time information was being given to 
the University with regard to the diffi- 
culties in the conduct of examination (see 
document No. 3 marked (x) in the coms 
pilation). It is too much to believe tha 
mass copying on such a large scale which 
is now found to have taken place in the 
six centres by the Executive Council 
could have gone unnoticed day after day 
by the University Authorities who ha 

visited the several centres when the ex+ 
aminations were being conducted. It is 
unfortunate that adequate drastic steps 
at the material time were not taken to ‘ 
restore a proper atmosphere at the ex- 
amination centres. Probably, if some 
prompt steps had been taken at the mate- 
rial time, the calamity which has now 
befallen innocent students and the diffi- 
culties which the University is now facing 
would have been avoided. This does not, 
however, affect our conclusion reached, 
earlier. In the view which we have taken 
the petition must fail and is dismissed. 
We however, make no order as to costs, 


19. One gentleman by name D. Y, 
Hingnikar, whose misfortune, according to 
himself, was that he happened to appear 
for the B, Com. Part II examination from 
the G. S. College of Commerce Centre, 
has appeared before us and has filed an 
application that some relief should be 
given to him. According to him, he has 
not indulged in any unfair means and he 
has filed before us a certificate signed by 
two invigilators to say that he had not 
indulged in any unfair means in the ex~ 
amination during the time when these 
two invigilators were invigilating. We 
are unable to give any relief to this ap- 
plicant assuming for the time being that 
he has not indulged in any unfair means, 
The decision of the Executive Council 
must stand as a whole and we are, there- 
fore, unable to entertain the application 
of the applicant, The application is re- 
jected. 


20. The petitioners’ counsel asked 
for leave to appeal to the Supreme Court, 


Leave refused. 
Petition dismissed, 
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ducument sought to be tendered in evi- 
dence must be proved ` in the manner re- 
quired by the provisions of me Act, AIR 
1951 Ali 816, Dissented from ; 


Brief Note:-— In all cases of secon< 
dary evidence under Section 65 read with 
Section 63 of the Act when a copy or an 
oral account of a document is admitted 
as secondary evidence, the execution of 
the original is not required to be proved, 
but if the original itself is sought to be 
tendered, it must be duly proved and 
there is no reason for applying a different 
rule to public documents. Section 79 
only raises a rebuttable presumption with 
regard to the genuiness of certified copies, 
and that too, only if they are executed 
substantially in the form and in the 
manner provided by law. Neither Sec- 
tion 67 nor Section 68 of the Evidence 
Act which Jay down that the signature 
and the handwriting on a document must 
be duly proved, make any exception in 
the case of public documents. In view 
of the provisions of the said section, all 
documents, whatever be their nature, 
must, therefore, be proved. AIR 1952 
All 816, Dissented from; AIR 1947 Cal 
318, Rel. on. (Para 4} 


So also no presumption ‘under Secs 
tion 114 that official acts have been re 
gularly performed can be drawn in view 
of the mandatory and unqualified terms of 
Sections 67 and 68. Section 114 which 
merely empowers the Court to use its 
commonsense, cannot be ed to con 
travene an express provision of the Ac$ 
itself. Hence if the original of a public 
document is sought to be tendered in evi~ 
dence, it must be proved in the manner 
required by law, (Para 5) 
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M. H. Shah with M, P, rana and 
A. N, Mody, for Plaintiff; Dalal 
with R. J Joshi, for ial ree 


ORDER:— In the course of the ex- 
amination~in-chief of the plaintiff's son 
Lalbhai Shah, Mr. M. Shah who ap- 
peared for the a eer sought to. tender 
the originals of municipal bills-cum-re- 
ceipts for the period October 1968 to 
March 1969 without proving those docu- 


. ments in the normal way, it being his 


contention that they were public docu-+ 
ments and there should, therefore, be a 
presumption of genuineness in their favour. 
Mr. Dalal objected to those documents 
being tendered in evidence without being 
duly proved. The said bills-cum-receipts 
were then marked X-1 by me merely for 
the purpose of identification and I had 
reserved my ruling in regard to their 
admissibility as the point raised is one of 
enuan occurrence and of some impor- 

ce, 


2. Té will be convenient at the o 
set to refer to the relevant sections 
the Evidence Act. 


documents may be proved either by pri- 
mary or secondary evidence; and Sec, 62 
tells us that primary evidence means 
itself produced before the 
Court, which must and has always been 
construed to mean, the original of the 
document in question, Section 64 lays 
down that documents must be proved by 
primary evidence, except in the cases set 
out in Section 65 which follows it. Sec- 
tion 65, by its various clauses lays down 
in what cases secondary evidence of a 
document is admissible. and for the pur- 
pose of the present case it is necessary 
to refer only to Clause (e) thereof which 
enacts that secondary evidence is admis- 
sible when the original is a public docu- 
ment within the meaning of Section 74 
of the Act. In the last-but-one para of 
tthe said section it is laid down that, in 
cases falling under Clause (e). the se- 
condary evidence of a public document 
that would.be admissible would only be 
a certified copy of that document and 
nothing else. It may. at this stage, be 
mentioned that the Evidence Act sets out 
in Section 63 the various types of se- 
condary evidence. The first clause refers 
to certified copies as being secondary 
evidence, and Clauses (2) and (3) refer 
to copies either made by a mechanical 
process which in itself ensures their ac- 
curacy, or copies compared with such 
copies, or copies compared with the ori- 
ginal, to be secondary evidence. Sec- 
tion 74 lays down what documents are 
public documents, and Clause (ii) of sub« 
section (1) makes documents forming the 
acts, or records of the acts of official 
bodies to be public documents. It was 
sought to be contended. by Mr. Dalal that 
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municipal authorities are not official 
bodies. but whatever doubt may have 
arisen in that respect is cleared on re- 
ference to Clause (5) of Section 78 which 
includes the proceedings of a municipal 
body within the category of public docu- 
ments. Section 74 must be construed in 
the context of the scheme of the other 
sections relating to public documents and, 
so construed. in my opinion, it would cer- 
tainly include documents which form the 
acts or records of the acts of the munici- 
pal authorities within the category of 
public documents. Reference may also 
be made to the concluding part of Sec~ 
tion 78 which makes it clear that in the 
case of the public documents specified in 
Section 78, both the original as well as 
a certified copy thereof would be admis- 
sible in evidence. I must also refer to 
Sections 67 and 68 of the Act. Section 67 
enacts, in terms which are both mandaa 
tory (the word used is “must”’) as well as 
unqualified, that in the case of all docu- 
ments, the signature, or so much of the 
document as is alleged to be in the hand- 
writing of some person must be proved 
to be in his handwriting; and in the case 
of documents which are required by law 
to be attested, Stction 68 further re- 
quires that, except in the case of regis~ 
tered documents, one attesting witness at 
least must be called. Sections 67 and 68, 
therefore, enjoin that all documents 
sought to be tendered in evidence must 
be proved, and the manner in which they 
are to be proved is laid down by Sec+ 
tions 45, 47 and 73 of the Act as well as 
by the ‘decision in the casé of Mobarik 
Ali v. State of Bombay, 61 Bom LR 58 
at pp. 66-67 = (AIR 1957 SC 857) to 
which J will refer later on. Section 79 
of the Act states that the Court shall 
presume the genuineness of all certified 
copies admissible in evidence according 
to law. Section 114 of the Evidence Act 
empowers the Court to draw presump- 
tions. having regard to the common 
course of natural events, human conduct 
and public and private business in rela- 
tion to the facts of the particular case, 
and Illustration (e) thereto states that the 
Court may presume that judicial and offi- 
cial acts have been regularly performed. 
These are all the statutory provisions to 
which it is necessary to refer for the 
purpose of the present ruling. A con- 
sideration of these sections of the Evi- 
dence Act, shows clearly that the only 
difference which the Evidence Act makes 
between public and private documents is, 
(a) in regard ta the form of secondary 
evidence which is admissible, viz. a certi« 
fied copy; and (b) in regard to the pre- 
sumption of the genuineness of certified 
copies. In all other respects, however. no 
distinction is drawn by the Evidence Act 


between public and private documents. 
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3- Two questions arise for the pur- 
pose of giving the present ruling and 
they are: (1) whether. in the case of a 
public document, certified copies alone 
are admissible in evidence. or the ori 
Binal is also admissible in evidence; and 
(2) whether. if the original is also admis- 
sible in evidence, it must be proved in 
the same manner as any other document 
is required to’ be proved under Ss, 67 
and 68 of the Evidence Act. As far as 
the first question is concerned, I have no 
doubt that the original of a public docu- 
ment is also admissible in evidence, The 
provisions contained in Section 65(e) and 
Section 77 of the Evidence Act are only 
in the nature of enabling provisions which 
permit certified copies to be tendered as 
secondary evidence. It hag been held by 
the Privy Council in the case of Hara- 
nund Roy v. Ram Gopal, (1900) 27 Ind 
App 1 at 8-9 (PC) that though a certified 
copy of a foreign judicial record may be 
presumed to be genuine and accurate 
under Section 87 of the Evidence Act 
and is admissible as secondary evidence, 
that does not exclude “other proof”. 
Moreover, as already stated above, the 
concluding part of Section 78 of the Act 
itself shows that in the case. at any rate, 
of the public documents enumerated in 
that section. the original or a certified 
copy would be admissible in evidence. 
There is no reason why any distinction 
should be drawn between public docu< 
ments of the nature indicated in Sec< 
tions 78 and 86, and other publie docu- 
ments. Sections 62 and 64 of the Evi- 
dence Act under which the originals of 
documents are stated to be primary evi- 
dence and admissible as such do not 
make any distinction between public 
documents and private documents. In 
the decision of the Privy Council in the 
case of Easwaramurthi v, King Emperor, 
46 Bom LR 844 at p. 848 = (AIR 1944 
PC 54) the original of a warrant of arrest 
or a certified copy thereof were stated to 
be admissible under Sections 62 and 65, 
respectively. The original even of a 
public document is the best evidence of 
that document and, in my opinion, it is, 
therefore, always admissible, the provi- 
sions in the Evidence Act relating to’ the 
admissibility of a certified copy as se- 
condary evidence thereof being merely in 
the nature of an additional or alternative 
facility provided by law for the purpose 
of ensuring its preservation and safety. 
I have, therefore. no hesitation in hold- 
ing that the original of a public docu- 
ment is admissible in evidence, 


4, The next question Is whether 
the original of a public document can be 
admitted in evidence without proving its 
execution in accordance with law. Sec- 
tion 79 which raises a presumption of 
the genuineness of certified copies has no 
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application to original documents (vide 
AIR 1948 Oudh 1, para 22), and indeed, 
that is apparent from the plain language 
of that section itself. As laid down by 
the Supreme Court in the case of Bhinka 
v. Charan Singh, AIR 1959 SC 960 para 7, 
Section 79 only raises a rebuttable pre+ 
sumption with regard to the genuineness 
of certified copies, and that too, only if 
they are executed substantially in the 
form and in the manner provided by law. 
What is sought to be contended by Mr, 
Shah is that if a certified copy of a pub- 
lic document is to be presumed to be 
genuine, a fortiori, the original of a 
public document should be presumed to 
be genuine and should not be required to 
be proved in the manner in which pri- 
vate documents are required to be proved 
by law. I am afraid. I cannot accept 
tbat argument of Mr. Shah. In all cases 
of secondary evidence under Section 65 
read with Section 63 of the Evidence Act 
when a copy or an oral account of a 
document is admitted as secondary evix 
dence, the execution of the original is not 
required to be proved, but if the original 
itself is sought to be tendered, it must 
be duly proved and there is no reason 
flor applying a different rule to public 
documents. Secondly, in the case of a 
certified copy, before a presumption of 
fits genuineness can be raised under Sec+ 
ition 79, as laid down by the Supreme 
Court in Bhinka’s case already referred 
to above it must be shown that the certi- 
fied copy was executed substantially in 
the form and in the manner provided by 
law. There would, therefore, be a check 
or safeguard in so far as the officer cer~ 
tifying it in the manner required by law 
would have to satisfy himself in regard 
to the authenticity of the original and 
in regard to the accuracy of the copy 
which he certifies to be a true copy 
thereof. On the other hand. if the ori-+ 
ginal of a public document is to be ad~ 
mitted in evidence without proof of its 
genuineness, there would be no check 
whatever, either by way of scrutiny or 
examination of that document by an off- 
cer, or by the Court. The third, and 
perhaps the most important reason, for 
not accepting Mr. Shah’s argument on the 
point which I am now considering, is that 
neither Section 67 nor Section 68 of the 
Evidence Act which Jay down that the 
signature and the handwriting on a 
document must be duly proved do not 
{sic) make any exception in the case of 
public documents. In view of the provi- 
sions of the said section, all documents, 
whatever be their nature. must, there~ 
fore. be proved in the manner provided 
by Section 45, 47 or 73 of the Evidence 
Act. or in the case of certain types of 
documents, by the intrinsic proof afford-~ 
ed by their own contents as laid down 
by the Supreme Court in the case of 64 
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Bom LR 58 at pp. 66-67 = (AIR 1957 SC 
857) to which I have already referred. 
The contention of Mr. Shah which I am 
now considering no doubt receives sup~ 
port from a decision of a Division Bench 
of the Allahabad High Court in the case 
of Sagar Mal v. State, AIR 1951 All 816, 
para 8. and Mr. Shah’s argument before 
one is ‘reproduced In those very terms in 
that judgment in regard to the sanction 
to prosecute which was in question in 
that case, but I am afraid, I do not agree 
with view taken therein. I prefer 
the view taken by the Calcutta High 
Court in the case of Supdt. and Remem-~ 
brancer of Legal Affairs v. Moazzem 
Hoosain, AIR 1947 Cal 318, para 8. in 
which it was held by a Division Bench 
of that Court that where the original of 
the sanction to prosecute is itself pro- 
duced, such sanction must be duly proved, 


5. The only question which re- 
mains for consideration is whether a pre< 
sumption of the genuineness of the ori- 
ginal of a public document should be 
drawn by reason of Illustration (e) to 
Section 114 of the Evidence Act to tha 
effect that official acts have been regu- 
larly performed. It is no doubt true that 
it has been held by a Division Bench of 
this Court in the case of East India Trad- 
ing Co, v. Badat & Co., 61 Bom LR 333 
at p. 340 = (AIR 1959 Bom 414) that Sec- 
tion 114 of the Evidence Act is wide 
enough to permit the Court to raise a 
presumption not only with regard to oral 
evidence, but also with regard to docu- 
mentary evidence. It may be mentioned 
that the decision of the Division Bench 
in the said case was reversed on appeal 
by the Supreme Court by a majority (66 
Bom LR 402 = (AIR 1964 SC 538). but 
fn the judgment of the majority. the 
Supreme Court has not referred to the 
point mentioned above. Apart from the 

undesirability of taking a view which 
would let in any and every document 
tendered by Government in suits to which 
it is a party without proof of genuine- 
ness, in my opinion, no presumption under 
Section 114 can be drawn in view of the 
mandatory and unqualified term of Sec- 
tions 67 and 68 of the Evidence Act. 
Section 114 which, to put it in popular 
language, merely empowers the Court to 
use its commonsense, cannot be used to 
contravene an express provision of the 
Act itself. I, therefore, hold that if the 
original of a public document is sought 
to be tendered in evidence. it must be 
proved in the manner required by law. 
In the result I reject the -bills-cum-re- 
ceipts ‘which have been marked X-1 hy 
me for identification and do not admit 


them. in evidence, 
Order accordingly, 


18 Bom. [Prs. 1-3] Sahida Ismail v. P. R. Salvejkov (Kantawala J.j 
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KANTAWALA, J, 
Mrs, Sahida Ismail, Plaintiff v, Petko 
R. Salvejkov and others, Defendants, 


Admiralty Suit No, 5 of 1971, Db 
20-7-1971. 


Index Note:— Colonial Courts of Ad- 
miralty (india) Act (1891), S. 2 — Import 
of goods from Indian port to a foreign 
country — Suit for damage to cargo — 
High Court at Bombay in its admiralty 
jurisdiction is competent to entertain the 
suit — (X-Ref:— Colonial Courts of Ad- 
rag Act (1890) (53 and 54 Vict. C. 27), 
S. — (X-Ref:— Letters Patent (1865), 
Cl, pA — (X-Ref:— Constitution of India, 
Arts. 225, 372) — (X-Ref:— Admiralty 
Courts Act, 1961 (24 Vict, C. 10), S. VI). 


Brief Note:— By virtue of the pro- 
visions of the Act the High Court of 
judicature at Bombay as a colonial Court 
of Admiralty has the same jurisdiction 
as was then exercised by the High Court 
of England in its admiralty jurisdiction 
in view of the provisions of the Admi- 
ralty Court Act 1861. Section VI of the 
Act of 1861 confers jurisdiction as ‘to 
claims for damage to cargo imported. If 
ig immaterial to invoke that jurisdiction 
that the goods are carried into the port 
in India from another port in India. 
Hence a suit for damage to the cargo im- 
ported from an Indian port can be en- 
tertained in exercise of the admiralty 
jurisdiction of the High Court in view of 
ba provisions of S. VI, Case law discus- 

(Paras 11, 12, 13, 24, 30. 32) 
ne Referred: Chronological Paras 
(1962) 66 Cal WN 1083, Rungta v, 

Owners etc, in S, 8, Edison 29 
AIR 1961 Bom 186 = 62 Bom LR 
995, Kamlakar v. Scindia Steam 


Navigation Co. 22 
1927 AC 906 = = TLR 698. Yuri 

Maru, The Wor 28 
1913 PD 130 = °83 LJP 23, The | 

Cap Blanco 26, 29. 30 


1894 PD 280 = 63 LJP 160, The 


Theta 
(1874) 59 LT 887 mm 5 PC 482, 
Pieve Superiore 


Keshavdas Dalpatrai, for Plaintiff: 
S. Baptista I/b, Bhatt and Saldhana, for 
Defendants Nos, d and 2, 


ORDER:— The Plaintiff Mrs. Sahida 
Ismail has filed this suit in this Court in 
its Admiralty and Vice-admiralty Juris- 
diction, In this suit, the steamship Petko 
R. Salvejikov. is made defendant No. 1; 
the Indian Agents of the owners of the 
ship. Messrs. J. E Baxi & Co. are made 
defendant No. 2 and the consignees of 
the cargo in Colombo are made defend- 
ant No, 3. Defendants Nos, 1 and 2 have 
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taken out the present notice of motion for 
an order that the warrant for arrest 
issued by this Court on June 8, 1971 be 
superseded and set aside; that the guar 
antee executed by the second defendants 
in favour of the Admiralty Registrar on 
June. 8, 1971 be cancelled and returned 
to the second defendants and that it may, 
be held that this Court has no jurisdic- 
tion to entertain the suit in exercise of 
oo and vice-admiralty juriss 
ction. 


2. The facts on the basis of which 
the notice’ of motion is argued are not af 
all in controversy. On December 17, 1970 
the plaintiff consigned a cargo of 569 
Metric Tonnes of Big Onions to the third 
Defendants and the said cargo was 
shipped on Board per, Defendant No. 2 
ship from Bombay. Defendant No. 2 
issued a bill of lading for the cargo on 
defendant No, 1 ship. The bill of lading 
and other documents were negotiated by 
the plaintiff through the Indian Overseas 
Bank with the People’s Bank at Colombo. 
Under the bill of lading, the cargo was 
to be delivered against the documents 
which had been negotiated with the 
People’s. Bank at Colombo. It is the case 
of the plaintiff that the first defendant 
without production of the bill of lading, 
and without any authority from the 
plaintiff or from the People’s Bank af 
Colombo delivered the cargo to the third 
defendants. The case of the plaintiff is 
that such delivery is in contravention of 
the terms and conditions of the Bill of 
lading and, she hag suffered a loss to 
the extent of Rs, 2,34 ,997/-~ being the 
value of the cargo, The suit is filed to 
recover this amount of loss on the ground 
that the claim in the suit is a maritime 
claim against the first defendant for which 
the plaintiff has a maritime lien over the 
first defendant. It is the contention of 
the plaintiff that she is entitled to have 
the first defendant-ship arrested for satis+ 
faction of the claim in the suit. The 
plaintiff has also obtained leave under 
Clause 12 of the Letters Patent prior to 
the institution of the suit. 


3. The plaint was presented to 
this Court on June 7, 1971, during the 
Summer Vacation. On that very day, 
Vaidya, J. after hearing the Counsel for 
the plaintiff and the Attorneys of defendant 
No, 1 ship issued a warrant for arrest of 
defendant No, l-ship and directed thai 
the said warrant should not be executed 
against defendant No, 1-ship in case the 
security as therein provided was furnish; 
ed to the satisfaction of the Admiralty. 
Registrar, The ship was arrested thai 
very night. On the next day, on June 
8, 1971 defendant No, 1 through its at= 
torneys moved the Court by raising a 
preliminary objection regarding the 
jurisdiction of this Court. On that day: 
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it appeared under protest. The Attorneys 
of defendants No, 1 and defendant No. 2 
undertook to the Court that the guarantee 
in the sum of Rs, 2,45,000/- would be 
duly executed by partner of defendant 
No., 2 in the course of the day. and/or 
latest by the next day. In view of the 
said undertaking. by consent of parties, 
this Court ordered that defendant No, 1- 
ship should be released forthwith. 

order was passed by this Court without 
prejudice to the contention of defendant 
No. 1 that the Admiralty Court at Bom-~ 
bay had no jurisdiction to entertain the 
suit or arrest the ship during the pens 
dency thereof. 

4 ‘On July 8, 1971 defendants 
Nos, 1 and 2 have taken out this Notice 
of Motion for the reliefs set out above. 
it is, inter alia stated in the affidavit in 
support by Kishore Prabhakar Dalvi, that 
after the cargo of onions was put on 
board as defendant No, i ship. it was to 
proceed to Colombo via Bedi and Kara~ 
chi. The contention in this affidavit in 
support is that the Court had no juris- 
diction to entertain and try the suit that 
the jurisdiction exercisable by the Court 
in its admiralty jurisdiction in the same 
as was the jurisdiction exercised by the 
High Court of Admiralty in England 
either under any statute or otherwise in 
the year 1890; that in that year, the 
British Parliament passed the Colonial 
Courts of Admiralty Act, 1890 providing 
therein that the legislature in India may 
declare certain courts to be Colonial 
Courts of Admiralty; that the said Act 
further provided that the Courts so de- 
clared to be Courts of Admiralty — shall 
have the admiralty jurisdiction declared 
under the said Act; that in exercise of 
the powers conferred by the Colonial 
Courts of Admiralty Act, 1890 the Indian 
Legislature enacted, the Coloinal Courts 
of Admiralty (india) Act (Act No, XVI 
of 1891) under which, inter alia the High 
Court of Judicature at Bombay was de~- 
clared to be a Colonial Court of Ad- 
miralty and the Court was entrusted with 
such admiralty jurisdiction as was then 
exercised by the High Court of Admiralty 
in England under any statute or other- 
wise, 

5. The contention of defendants 
Nos. 1 and 2 in this Notice of Motion -is 
that this High Court. in its admiralty 
§urisdiction can exercise only such ad- 
miralty jurisdiction as was exercised by 
the High Court of Admiralty in Eng- 
land under any statute or otherwise in 
the year 1890; that in the year 1890 the 
furisdiction of the High Court of Ad- 
miralty in England for damage to cargo 
was that which was statutorily confer~ 
red by Section VI of the English Ad- 
miralty Court Act, 1861; that under this 
Section this Court in exercise of its ad- 
miralty jurisdiction can entertain an at= 
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tion provided the goods were carried into 


any port in England or Wales in any ship; 


that as the goods in the present case 
were to be carried to Colombo, this Court 
had no jurisdiction to arrest the ship in 


exercise of its admiralty jurisdiction, 


6. Before dealing with the matter 
in controversy in this proceeding, inci- 
dentally reference may be made to the 
question whether the proceeding by way 
of notice of motion, is an appropriate pro- 
ceeding for the reliefs set out in the notice 
of motion, The plaintiff in her husband’s 
affidavit in reply has contended that such 
an issue as to jurisdiction cannot be de= 
cided on a notice of motion; that the De- 
fendants should be compelled to file the 
Written Statement and then approach 
this Court for deciding the issue of juris- 
diction as framed by the Court. 


The practice that prevails in 
England for raising such an objection is 
very well settled, If it is intended to 
object to the jurisdiction the usual prac- 
tice is to enter an appearance under pro~ 
test after which notice of motion to set 
aside the writ or to stay proceedings 
should be served before taking any fur- 
ther step in the action. See Encyclopae- 
dia of Court Forms and Precedents in 
Civil Proceedings. by Lord Atkin, Vol. I, 
dealing with Admiralty at p. 322. That 
his is the correct procedure is also borne 
out in Williams’ and Brice’s Admiralty 
Practice, 38rd Edition at page 277 it is 
stated that if it was intended to object 
to the jurisdiction of the Court, an ap- 
pearance had to be entered under pro- 
test, within the ordinary time limited for 
appearance, Where an appearance had 
been given under protest, the solicitor 
for the Defendant under protest was 
bound, within twelve days from the entry 
of such an appearance, to file in the 
Registry what was called a petition on 
protest. At page 278 it is pointed out 
that the Defendant was in some cases 
permitted to state objections to the juris- 
diction .of the Court on motion, without 
filing any formal petition on protest. In- 
deed, it may be said to have been a 
common practice. especially where the 
validity of the objections to the juris- 
diction did not depend upon the proof 
of controverted facts, 40 raise such objec- 
tions on motion. 


8. Such is a well-established prac. 
dice is also borne out by the proceedings 
adopted in the Theta, 1894 PD 280 
where such a notice of motion was taken 
out. Mr, Keshavdas has not pressed 
under the circumstances his objection to 
the notice of motion being an appropriate 
procedure for raising an objection to the 
jurisdiction of this Court, 
9. The material question in this 
motion is, has the High Court in exer- 
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cise of its admiralty jurisdiction, jurisdic- 
tion to entertain and try the present 
suit. The contention of Mr, Baptista on 
behalf of the Defendants Nos, 1 and 2 
is that this Court is invested with the 
same admiralty jurisdiction as was in« 
vested in the Court of Admiralty in Eng-~ 
land in the year 1890; that subsequent 
extension of admiralty jurisdiction of the 
English Court by later Preliminary legis- 
lation is not available to this Court. Mr. 
Keshavdas on behalf of the Plaintiff on 
the other hand contended that this High 
Court in exercise of its admiralty juris 
diction is invested with the same juris- 
diction which at present could be exer+ 
cised by the Court of Admiralty in Engs 
land. 

10. Clause 32 of the Letters 
Patent, 1865 confers admiralty and vice~ 
admiralty jurisdiction on this Court 
That clause provided as under :—~ 


“And we do further ordain that the 
said High Court of Judicature at Bombay 
shall have and exercise all such civil and 
maritime jurisdiction as may now be 
exercised by the said High Court as a 
Court of Admiralty or of Vice-~-Admiralty, 
and also such jurisdiction for the trial 
and adjudication of prize causes, and 
other maritime questions arising in India 
as may now be exercised by the said 
High Court.” 


11. To determine the extent of 
maritime jurisdiction as was exercised 
by the High Court as the Court of Ad- 
miralty or Vice-Admiralty in the year 
1865, the earliest Letters Patent to which 
reference is required to be made will be 
the Letters Patent issued under the Char- 
ter of 1823 under which the Supreme 
Court of Judicature at Bombay ‘was 
established. The Court was then entrust+ 
ed with four jurisdictions namely, civil, 
criminal, ecclesiastical and admiralty. 
Clause 48 of the Letters Patent provided 
as follows :— 


“And it is our further will and plea- 
sure, and we do hereby grant, ordain, 
establish, and appoint, that the said 
Supreme Court of Judicature at Bombay 
shall be a Court of Admiralty, in and 
for the said Town and Island, Bombay, 
and the limits thereof, and the Factories, 
subordinates thereto, and all the territo- 
ries which now are or hereafter may be 
subject to, or dependent upon the said 
Government. And we do hereby commit 
and grant to the said Supreme Court of 
Judicature at Bombay full power and 
authority to take cognizance of, hear 
examine, try and determine all causes, 
civil and maritime, and all pleas of con« 
tracts, debts, exchanges, policies of as- 
surance, accounts, charter-parties, agree- 
ments. loading of ships. and all matters 
and contracts which, in any manner 
whatsoever, relate to freight or money. 
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due for ships hired and lef out, trans 
port money, maritime usury. bottomry, 
or respondentia, or to extortions, tres 
passes, Injuries, complaints. demands, and 
matters, civil and maritime. whatsoever, 
between merchants, owners and proprie- 
tors of ships and vessels, employed or 
used within the jurisdiction aforesaid or 
between others, contracted, done had. or 
commenced in, upon, or by the high seas 
or public rivers, or ports, creeks, har- 
bours and places overflown within the 
ebbing and flowing of the sea and high 
water mark, within, about the through 
out the Town, Island and territories 
aforesaid, the cognizance whereof doth 
belong to the jurisdiction of the Admi- 
ralty, as the same is used and exercised 
in that part of Great Britain called Eng- 
land, together with all and singular their 
incidents, emergents, and dependencies, 
annexed and connexed causes whatso-~ 
ever; and to proceed summarily therein, 
with all possible despatch, according to 
the course of our Admiralty of that part 
of Great Britain called England. withouf 
the strict formalities of law, considering 
only the truth of the fact and the equity, 
of the case.” : 


It will appear from this clause that 
though several matters are enumerated 
in respect of which the Supreme Court 
of Judicature at Bombay had full power 
and authority to take cognizance of, the 
jurisdiction of the Admiralty side of the 
Supreme Court was the same as was 
used and exercised in that part of Greaf 
Britain called England. In other words, 
the Supreme Court of Judicature at 
Bombay was invested with the same 
jurisdiction on its Admiralty side as the 
Jurisdiction which was exercised by the 
High Court of Admiralty in England. 


12. The Jurisdiction so conferred 
by clause 48 of the Letters Patent issued 
under the Charter of 1823 was continued 
by clause 31 of the Letters Patent of 1862 
and later on by clause 32 of the Letters 
Patent of 1865, 


13. This jurisdiction was continu- 
ed by Section 106 of the Government ofl 
India Act, 1915 and Section 223 of the 
Government of India Act, 1935 and last- 
ly by Articles 225 and 372 of the Con- 
stitution of India, 


14, _ _ There was some extension of 
this jurisdiction in England by the Colo- 
mial Courts of Admiralty Act, 1890. Under 
sub-section (1) of Section 2 thereof. every 
court of law in British possession, which 
is for the time being declared in pursu- 
ance of this Act to be a Court of Ad- 
miralty, or which, if no such declaration - 
is in force in the possession, has therein 
original unlimited civil jurisdiction, shall 
be a court of admiralty, with the juris. 
diction in this Act, mentioned, and may 
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for the purpose of that jurisdiction exer~ 
cise all the powers which it possesses for 
the purpose of its other civil jurisdiction, 
Sub-section (2) thereof provided that the 
jurisdiction of a Colonial Court of Ad- 
miralty shall, subject to the provision of 
the Act, be over the like places, persons, 
matters, and things as, the Admiralty 
ffurisdiction of the High Court in Eng- 
land, whether existing by virtue of any 
statute or otherwise, and the Colonial 
Court of Admiralty may exercise such 
jurisdiction in li manner and to as 
full an extent as the High Court in Eng- 
land, and shallhave the same regard as 
that Court to international law and the 
comity of nations. Section 3 of that Act 
empowered that, the legislature of a 
British possession may by any Colonial 
law declare any court of unlimited civil 
jurisdiction, whether original or appel- 
late, in that possession to be a colonial 
Court of Admiralty, and provide for the 
exercise by such court of its jurisdiction 
under this Act, and limit territorially. or 
otherwise, the extent of such jurisdic- 
tion. 

=~ 15.. Jn exercise of the powers cons 
ferred by the Colonial Courts of Ad+ 
miralty Act, 1890. the Colonial Courts of 
Admiralty (India) Act (Act No. 16 of 
1891) was enacted. By Section 2 thereof 
High Court of Judicature at Bombay was 
inter alia declared to be the Colonial 
Court of Admiralty. 


16. When Act No. 16 of 1891 was 
enacted, the admiralty jurisdiction of the 
High Court in England was exercised 
pursuant to the Admiralty Court Act, 
11861 (24 Vict.c 10) Sections IV to VIII 
of this Statute deal with the extent of 
ffurisdiction, Section IV thereof confers 
furisdiction on the High Court of Ad- 
miralty over any claim for the building, 
equipping or repairing of any ships, Sec~ 
tion V thereof confers jurisdiction as to 
claims for necessaries. Section VI con- 
fers jurisdiction as to claims for damage 
to cargo imported. Section VII confers 
furisdiction as to damage done by any 
ship and Section VIII confers jurisdic- 
tion as to questions as to ownership, ete. 
of ships. Under S. XXXV of this Act, 
the jurisdiction conferred by the Act on 
the High Court of Admiralty was exer- 
cisable either. by proceedings in rem or 
by proceedings in personam, 


17. Section VI above referred fo 
related to claims for damage to cargo im-+ 
ported and is as under:— 


“VI. The High Court of Admiralty shall 
have jurisdiction over any claim by the 
owner or consignee or assignee of any 
bill of lading of any goods carried into 
any port in England or Wales in any 
ship, for damages done to the goods or 
any part thereof by the negligence or 
misconduct of or for any breach of duty 
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or breach of contract on the part of 
owner, master, or crew of the ship, unless 
it is shown to the satisfaction of the Court 
that at the time of the institution of the 
cause any owner or part-owner of the 
ship is domiciled in England or Wales: 
Provided always, that if in any such cause 
the Plaintiff do not recover twenty. 
pounds he shall not be entitled to any 
costs, charges or expenses incurred by. 
him therein, unless the judge shall certify 
that the cause was a fit one to be tried 
by the said Court.” 


The Section precisely states the claim for 
the exercise of jurisdiction by persons 
by whom, the High Court of Admiralty 
can be made and the circumstances under 
which such jurisdiction can be invoked, 
Such jurisdiction can be invoked by 
making a claim by the owner or consignee 
or assignee of any bill of lading of any 
goods carried into any port in England or 
Wales in any ship, The claim can be made 
either for damage done to the goods or 
any part thereof by the negligence or 
misconduct of or for any breach of duty 
or breach of contract on the part of the 
owner, master or crew of the ship. 


_ 418 Before considering the exten? 
of jurisdiction conferred by Section VI, 
it is necessary to consider the argument 
that was founded upon the provisions of 
Section 2 (2) of the Colonial Courts of 
Admiralty Act, 1890. Under that sec+ 
tion, the jurisdiction of a Colonial Court 
of Admiralty shall subject to the provi« 
sions of the Act, be over like places, 
persons, matters and things, as the Ad- 
miralty jurisdiction of the High Court 
in England, whether existing by virtue 
of any statute or otherwise, The argu- 
ment of Mr. Keshavdas is that the word 
“existing” in this section should be con~« 
strued as existing at the time when the 
action is brought in a Court of law. Re~ 
liance was placed upon the passage in 
Halsbury, Vol. I (8rd Edn.) on Admiralty, 
para. 125 (p. 63) dealing with extent of 
jurisdiction, It states that the High 
Court has by statute Admiralty jurisdic~ 
tion, which may be exercised in rem or 
in personam, over all claims arising out 
of any agreement for the use dr hire of a 
ship. or relating to the carriage of goods 
in a ship, and over any claim in tort with 
respect to goods carried in a ship. This 
statutory jurisdiction extends over all 
ships, Save that it cannot be exercised if 
it is proved to the satisfaction of the 
Court that at the time of the institution 
of the suit the owner or a part-owner of 
the ship is domiciled in England. The 
Court of Admiralty in England at pres 
sent exercised such jurisdiction in view 
of the provisions of Section 22 (1) (a) (xii) 
of the Supreme Court of Judicature (Con~ 
solidation) Act, 1925 (15 and 16 Geo 5 
Chapter .49), _, This jurisdiction was in- 
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voked by Mr. Keshavdas as the words 
in Section 2 (2) of the Act of 1890 con- 
tained the words “Whether existing by 
virtue of any statute or otherwise.” Ac« 
cording to Mr. Keshavdas, these words 
.can only be understood as applying to 
conditions which are to come into being 
upon and after the passing of the Act, 
His submission in brief was that the 
word “Existing” should be interpreted to 
mean as “existing from time to time.” 
Mr, Baptista on the other hand on behalf 
of Defendants Nos, 1 and 2 contended 
that the jurisdiction defined by Sec, 2 (2) 
is sufficiently and indeed 1 ably 
described as the jurisdiction of the High 
Court in Admiralty existing at the point 
of time when the Colonial Courts of Ad- 
miralty Act, 1890 became law. 


19. The question as to the correct 
interpretation of the words “whether 
existing by virtue of any statute or 
otherwise” is concluded by the decisions 
in England as well as in India. Para, 346 
ef Hals, Laws of England Vol, I (page 139) 
deals with jurisdiction of Colonial Courts 
of Admiralty and is as under :-— 


_ "2 Within the limitations, if any. laid 
down by the Colonial Legislatures, or 
the orders conferring jurisdiction, the 
Colonial Courts of Admiralty have the 
same jurisdiction and powers as were 
exercised in Admiralty by the High Court 
in England at the passing of the Colonial 
Courts of Admiralty Act, 1890.” 


20- The foot note (b) at page 140 
shows that the jurisdiction of Colonial 
Courts of Admiralty is stabilised ag it 
existed at the time of the passing of the 
Act. and the extension of the Admiralty 
jurisdiction of the High Court in Eng- 
land by the Administration of Justice Act, 
1920 (10 and 11 Geo. 5 Chapter 81), re- 
enacted by the Supreme Court of Judi- 
cature (Consolidation) Act, 1925 (15 and 
16 Geo 5 Chapter 49), Section 22 is not 
shared by Colonial Courts of Admiralty, 


21. This view is founded upon the 
decision of their Lordships of the Privy 
Council in the Yuri Maru v. Crown. The 
Woron, 1927 AC 906. In that case a conten- 
tion similar to the one urged by Mr, 
Keshavdas on behalf of the plaintiff was 
rejected by their Lordships, At page 915 
their Lordships pointed out: “A construc- 
tion of the statute of 1890 which would 
have the singular effect of introducing by 
an automatic process unasked changes in 
the jurisdiction and procedure of the 
Courts of self governing dominions, with 
possible power in the local legislature by 
a cumbrous process to revoke an extension 
of jurisdiction in rem, but no power to 
undo an unwelcome abatement, manifest- 
ly could not be adopted unless the words 
of the statute should be found to leave 
mo alternative, , 
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Neither the early history of the over 
seas Courts, the course of Modern legis- 
lation, continuity of policy, nor practi-+ 
cal convenience appears to their Lord- 
ships to require that the jurisdiction de= 
fined in the Act shall be declared to be 
‘that “from time to time existing” in the 
High Court in England. 

On the whole, the true intent of the 
Act appears to their Lordships to have 
been to define as a maximum of Juris- 
dictional authority for the Court to be 
set up thereunder, the Admiralty juris- 
diction of the High Court in England as 
it existed asthe time when the Act was 
passed, What shall from time to time be 
added or excluded is left for independent 
legislative determination,” 


22. Same is the view taken by. 
Shah, J. in Kamlakar v. Scindia Steam 
Navigation Co., 62 Bom LR 995 (AIR 
1961 Bom 186) at p. 1001, the learned 
Judge points out that the High Court of 
Judicature at Bombay, in particular bes 
ing one of the Colonial Courts of Ad- 
miralty under Act XVI of 1891 today 
exercises the same Admiralty Jurisdic~ 
tion as was exercised by the High Court 
of Admiralty in England in 1890 when 
the Colonial Courts of Admiralty Act 
was passed by the British Parliament. 
After referring to the English Act of the 
Phar 1925, at page 1012 the learned Judge 
states: 

“We meed not, however, go to the 
Act of 1925 at all, because by the Acf 
of 1890 entitled “the Colonial Courts of 
Admiralty Act of 1890”, the legislature 
of British India. as already observed. was 
empowered to declare certain Courts to 
be Colonial Courts of Admiralty and the 
Courts so declared . were given the same 
Admiralty jurisdiction as was exercised by 
the High Court of Admiralty in England 
under any statute or otherwise. It was 
under this Act that in 1891 the High 
Court of Bombay was declared as a Colo- 
mial Court, and, therefore, ever since that 
date the High Court of Bombay on its 
Admiralty Side had the same jurisdic- 
tion as was exercised by the High Court 
of Admiralty in England at that date. We 
have seen that the High Court of Ad- 
miralty in England as constituted under 
the Judicature Act of 1873 had the ex+ 
clusive jurisdiction in regard to certain 
matters under the Act of 1861. -Conse- 
quently, the Colonial Court at Bombay, 
that is to say, the High Court of Bom- 
bay, had a similar jurisdiction from and 
after 1891. It has already been observ~ 
ed that this legislation has been continued 
under Article 372 of the Constitution of 
India.” 

23. In this decision, Shah, J. has 
exhaustively reviewed the extent of the 
Admiralty and Vice-Admiralty jurisdic+ 
tion of this Court while coming to this 
conclusion, 
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24, Thus there is no doubt that 
by virtue of Act No, XVI of 1891 the 
High Court of Judicature at Bombay as 
a Colonial Court of Admiralty had the 
same jurisdiction as was then exercised 
by the High Court of England in its ad- 
miralty jurisdiction. Such jurisdiction 
was exercised in England in view of the 
provisions of the Admiralty Court Act, 


25. The question in. the present 
notice of motion relates to a claim for 
damage to cargo. Question arises whe- 
ther in view of the provisions of S. Vi 
of the Admiralty Court Act, 1861, the 
High Court of England in its admiralty 
jurisdiction would have exercised juris- 
diction for a claim for damages, when 
the goods were exported from England 
to a foreign country. Under Sec. VI, 
as already observed, a claim could be 
made by the owner or consignee or as- 
signee of any Bill of Lading of any goods 
carried into any port in England or Wales 
in any ship. In view of the provisions 
of proviso (a) of sub-section (3) of S. 2 
of the Colonial Courts of Admirality Act, 
1890, the word “India” has to be sub-~ 
stituted for the words “England or Wales” 
in this section. The argument of Mr. 
Baptista for defendants Nos, 1 and 2 is 
that as the cargo of onions was loaded 
on board defendant No, 1 ship for con~ 
signment to Colombo, the jurisdiction 
under Section VI of the Act of 1861 
cannot be invoked. His submission is 
that that section merely restricted ad= 
miralty jurisdiction in a case where the 
goods were imported into India and it 
can have no jurisdiction when the goods 
were exported out of India. The words 
“carried into in any part of England or 
Wales in any ship” in Section VI of the 
Act a 1861 have been liberally con-+ 
strued, 


26. In the case of the Cap Blanco, 
1913 PD 130, the Plaintiffs, as owners of 
certain cases containing German gold 
coin, sued the defendants for damages 
for breach of duty or of contract in res- 
pect of non-delivery at Monte Video or 
Buneos Aires of one of such cases and 
its contents, which were shipped on the 
Cap Blanco under a Bill of Lading. The 
vessel proceeded on a voyage and called 
at Southampton, She subsequently went 
to Monte Video, where all the cases ex 
cept one were delivered. The vessel then 
proceeded on a return voyage to Ham- 
burg. On her way she called again at 
Southampton and was arrested on the 
suit of the Plaintiffs. The question be« 
ore the Court was whether the goods 
were carried into the port of Southamp-~ 
ton within the meaning of Section VI 
of the Admiralty Court Act, 1861. Sir 
Samuel Evans, the President had no 
difficulty in coming to the conclusion 
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that the Court hed such jurisdiction. Tt 
was argued in that case that there was 
no breach of duty or of contract before 
the cases were carried into Southamp- 
ton. His Lordship observed:— “It does 
mot appear where the breach of duty 
took place; for aught I know it may 
have been in Southampton itself. No 
case has decided that the breach of duty 
or of contract must take place. and the 
cause of action must have arisen, before 
the goods were carried into a port in 
England, and to say that that must be so 
would be to place a limitation upon the 
jurisdiction which the Authorities and 
the section do not justify and introduce 
into the section words which are not to 
be there found.” 


27. In this case it is pointed out 
that Section VI was intentionally framed 
in large and general terms and ought to 
be construed with as great latitude as 
possible within the fair meaning of the 
words on the ground that the statute 
being remedial of grievance, by ampli- 
fying the jurisdiction of English Court 
of Admiralty, ought, according to the 
general rule applicable to such statutes, 
to be construed liberally so as to afford 
the utmost relief which the fair meaning 
of its language will allow. Ht is also 
pointed out that it is wholly unnecessary 
in order to found the jurisdiction under 
the statute that the goods should be 
carried into an English port for the pur- 
pose of delivery or in pursuance of the 
contract, 


. 28 _ A similar view was also taken 
by the Judicial Committee of the Privy. 
Council as early as in the year 1874, in 
the case of the Pieve Superiore, (1874) 30 
LT 887, It was held in that case that 
when a foreign ship carrying cargo. act- 
ing in pursuance of the contract of affrei-+ 
ghtment, which gives the option of seve- 
ral ports of call, English and foreign. puts 
into an English Port of call for orders, 
she carries her cargo into the English 
port within the meaning of the Ad- 
miralty Court Act, 1861, Section VI and 
though she be ordered to a foreign port, 
and there discharge her cargo, the Court 
of Admiralty has jurisdiction to enter- 
tain against her a suit by the Assignees 
of the bills of lading of the cargo. for 

age to cargo, and to arrest her on 
her return after discharging to this coun- 

29. The principle In the case of 
Cap Blanco, 1913 PD 130 has been fol- 
lowed by the Calcutta High Court in 
Rungta v, Qwners etc. in S, S. Edison, 
(1961-62) 66 Cal WN 1083, After review- 
ing the English Cases, the High Court 
has taken the view that in order to at- 
tract the jurisdiction of the Admiralty 
Court it is not necessary that the goods 
should be imported into India or that 
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their carriage should be for delivery in 
India. It is sufficient if the goods are 
carried into an Indian port and there is 
a breach of duty or contract on the part 
of the master in respect of the goods so 
carried, 


30. Thus even though this Cour? 
in exercise of its admiralty jurisdiction 
is invested with the same jurisdiction 
that was vested in the High Court in 
England, in exercise of its admiralty 
jurisdiction as in the year 1890, the claim 
in the present case can be regarded as 
one covered by the provisions of Sec- 
tion VI of the Admiralty Court Act, 1861. 
The cargo of onions was loaded on board 
the ship in Bombay; its destination was 
Colombo, but before going to Colombo 
defendant No. 1 ship was to sail to Bedi. 
a port in Saurashtra in Gujarat State and 
then to Karachi. It is immaterial to in- 
voke the jurisdiction conferred by S. VI 
of the Admiralty Court Act, 1861 that 
the goods are carried into the port in 
India from another port in India. The 
principle laid down in the case of Cap 
Blanco, 1913 PD 130 will equally he 
attracted in this case. This Court will, 
therefore, have jurisdiction to entertain. 
the suit in exercise of its admiralty juris~ 
diction in view of the provisions of S. VI 
of the Admiralty Act, 1861, 


31. Having regard to the view 
that, -I have taken, it is unnecessary to 
eonsider the further contention of Mr. 
Keshavdas that this Court hag jurisdic- 
tion to entertain the suit in exercise of 
its admiralty jurisdiction as the Plaintiff 
had a maritime lien because defendant 
No. 1 ship has delivered the goods to 
defendant No. 3 without production of 
the Bill of Lading and without the orders 
of the People’s Bank, Colombo and in 
fact in contravention of the provisions 
of the bill of lading, 


32. The only question that has to 
be considered at present stage ig whether 
in exercise of its admiralty jurisdiction 
such suit can be entertained. This issue 
has to be answered, in my opinion, in 
the affirmative, 


33. In the result, the Notice of 
Motion is dismissed with costs. As the 
hearing of this Notice of Motion went on 
for nearly two days, costs of this Notice 
of Motion are quantified at Rs. 750/~ 
Written Statement to be filed on or be- 
fore lst November, 1971. Parties will 
make their respective affidavits of docu- 
ments within two weeks thereafter. Ins 
pection shall be given forthwith there« 
after. Liberty to the parties to make an 
application to the Court for fixing the 
date of the hearing of the suit after 
inspection is over, 

Order accordingly, 
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Raja Bahadur Motilal Bombay Mills 
Ltd., Appellant v. Life Insurance Cor- 
poration of India and others, Respondents, 


Appeal No, 155 of 1970; Suit No, 454 
ot 1949, D/- 1-7-1971, 


Index Note:-— (A) Constitution of 
India, Art. 133 (1) — Petition for a cer- 
tificate for leave to appeal to Supreme 
Court must set out what according te the 
petitioner are’ questions of law and how 
those questions of law are substantial 
questions of law. (Para 3) 


Index Note:-— (B) Constitution of 
India, Art, 133 (1) — Substantial question 
of law — Interpretation of R. 500-A of 
the Rules of the Bombay High Court ap- 
pate on its origimal side is a question 
of law. 


Brief Note:-— (B) The interpretation 
of the Rule would determine the question 
whether, when an order is made grant~ 
ing to a mortgagee decree-holder liberty 
to bid and set off and his bid is accept~ 
ed. the order implies that he can set off 
his purchase price to the extent available 
even against the initial deposit of 25% 
of the price or whether an express order 
to that effect is necessary. As this in- 
terpretation would affect all such sales 
by Bombay High Court the interpreta- 
tion is of importance not merely to the 
petitioners but also to mortgagee 
decree-holders who have obtained liberty 
to bid and set-off and their bid is ac- 
cepted. It is of general importance and 
is therefore a substantial question of law. 

(Para 4) 


D. R. Dhanuka with B. R, Zaiwala, 
for Appellant; G. S. Thakkar with S. T. 
Tijoriwala (for No, 1) and M. S. Sanghavi 
{for No, 3), for Respondents, Respond- 
ent No, 2 in person, 


JUDGMENT: So far as the application 
for a Certificate for leave to appeal to 
the Supreme Court under Art, 133 (1) of 
the Constitution of India is concerned, 
the value of the subject-matter of the 
dispute in the Court of the first instance 
and still in dispute on appeal being the 
property which was sold in pursuance of 
the directions contained in the Decree 
Absolute for sale, bg and is not less 
than Rs. 25,000/-. a matter of fact, 
the sale took place 4 Rs, 20,00,000/-, the 
requirement of Clause (a) of Art, 133 is 
fulfilled 


2. Our Judgment and decree af 
firms the decision of the Court immedia- 
tely below and it is therefore necessary 
to consider whether we should further 
certify that the appeal involves substans 
tial questions of law, 
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3. Ym paragraph 7 of the petition 
13 questions have been set out as being 
substantial questions of law arising in the 
proposed appeal to the Supreme Court. 
The 13 questions cover closely typed 
about three and a half pages of foolscap 
size. Some of the questions contain an 
argument or a hypothesis and then a 
question of law and some others more 
questions than one in one question, It is 
highly desirable that a question of law 
should be stated with precision. and 
brevity to bring out the correct point of 
law involved. It can never within itself 
make a presumption or hypothesis. More- 
over, as pointed out by Mr, Thakkar, the 
learned Counsel for respondent No. 1, 
even if a question be a question of law, 
Art. 133 (1) requires that it must be sub- 
stantial question of law and the petition 
for a Certificate must set out how what 
the petitioner states to be questions of 
law are substantial questions of law. 
There is no such statement in this peti- 
tion as to why or how according to the 
petitioner any of the questions of law is 
a substantial question of law. Mr. 
Thakkar has contended that in the ab- 
sence of the formulation of proper ques- 
tions of law and in the absence of any 
statement in the petition as to how any 
of the questions of law is a substantial 
question of law, this petition should be 
rejected. Mr. Thakkar’s contention has 
very great force. It may be that here- 
after unless the petition itself clearly and 
properly formulates what according to the 
petitioner, are questions of law and 
thereafter states how, according to the 
petitioner, those questions of law are 
substantial questions of law. such peti-« 
tions may have to be rejected. In the 
absence of such a formulation and the 
indication of the material showing it to 
be a substantial question of law, the res- 
pondents in such petitions are left to 
argue after merely hearing the oral 
arguments of the counsel for the peti- 
tioner and the Court has to necessarily 
hear long arguments or to find out for 
itself whether in fact a question of law 
exists and whether that question of law 
is a substantial question of law. In this 
case, however, we do not propose to take 
the extreme step of rejecting this peti- 
tion on that ground. but it should not be 
assumed that in future laxity in this be- 
half will be treated with the same 
leniency, 


4, T is unnecessary for us to ex~ 
amine in detail all the 13 questions. as 
formulated in paragraph 7 of the peti~ 
tion. We ourselves delivered our judg 
ment against which an appeal to the 
Supreme Court is proposed to be filed 
and we know that the judgment involves 
an interpretation of Rule 500-A of the 
Rules of this High Caurt applicable on 
its Original Side, It is a question of law. 
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The interpretation of the Rule would 
determine the question whether, when an 
order is made granting to a mortgagee- 
decree-holder liberty to bid and set off 
and this bid is accepted, the order implies 
that he can set off his purchase price to 
the extent available even against the 
initial deposit of 25% of the price or 
whether an express order to that effect 
is necessary. Ag this interpretation 
would affect all such sales by this High 
Court the interpretation is of importance 
mot merely to the present petitioners but 
also to all mortgagee-decree-holders who 
have obtained liberty to bid and set-off 
end their bid is accepted, It is of gene- 
ral importance and is therefore a sub- 
stantial question of law. 


5. iWe, therefore, direct that 
Certificate do issue under Art, 133 (1) 
of the Constitution and we further 
certify that the said question of law 
arising on our judgment is a substantial 
question of law. Costs to be costs in 
the Supreme Court appeal. 


6. The proceedings of confirma- 
tion of sale stayed till and inclusive of 
2nd August 1971. This stay is granted 
so that the petitioners mav have reason- 
able time to make the necessary applica- 
tion to the Supreme Court, 


7. Normally, this Court would 
have no occasion fo make any observa- 
tions after it directs a Certificate to issue 
under Art. 133 (1) of the Constitution of 
India. What has however, transpired in 
the matter of this petition, in our opinion, 
requires that we should briefly make our 
observations on some of the points, though 
not exhaustively, nor on all the points. 

8 Paragraph 11 of this petition 
refers to an earlier petition filed in this 
matter for a Certificate under Art, 133 of 
the Constitution. A reference to that 
petition could well have been omitted 
from this petition. The reference, how- 
ever, has, in fact, been made in para- 
graph 11 of this petition to that petition 
and the observations which the Court 
then made. It may be stated that that 
petition was an extremely long document 
covering about 60 foolscap-size typed 
sheets and to it were annexed another 
about 23 pages of Annexures. When a 
petition for a Certificate under Art, 133 
is made, the record of the case before the 
Appeal Court would be available not only 
for the purposes of that petition, but also, 
if a Certificate is granted. for the pur-. 
poses of the Supreme Court. The same 
would be the case about the Appellate 
Judgment of the High Court. It would 
be unnecessary and therefore incorrect to 
set out detailed facts and arguments — 
apart from the grounds of appeal to the 
Supreme Court—in that petition, Nor- 
mally, the judgment of the High Court 
would contain all the relevant facts and 
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the rival arguments advanced before the 
Appellate bench of the High Court at the 
hearing of that appeal. It would) there- 
fore, in our opinion, not be correct to 
set out in such a petition all facts since 
the inception of the case at length; nor 
even what the arguments of the parties 
were. If the judgment happens to con- 
tain any mis-statements or omissions, af 
least according to the petitioner, it may 
be permissible to refer to them in such 
a petition. Only those facts which have 
not been referred to in the judgment of 
the Appeal Court and are not available 
from the record may, if and where per- 
missible, be referred to in such a petis 
tion. In an unduly long petition, if the 
respondent does not appear, it would un 
necessarily require the Court to itself 
carefully scrutinise the contents of the 
petition to satisfy itself that the petition 
contains no inaccuracies or mis-state- 
ments because, if” a Certificate is 
granted, the Supreme Court, when hear- 
ing the appeal, would maturally take the 
view that the appellate Court had of- 
fered no remarks as to any part of the 
contents of the petition, though it must 
have read the petition before granting 
the Certificate. But normally the res 
pondent would appear on such a petition 
and then file an affidavit in reply. It 
would not be improbable that if the petis 
tion hag been turned into a complete his- 
tory of the case, both as to facts and 
arguments, the affidavit in reply also 
would therefore be long and controversial, 
In such an event it would unnecessarily 
result in a long hearing and compel the 
Court to closely study the rival argu- 
ments and offer its own remarks. Such 
difficulties must be avoided and. in our 
opinion, if a petition is likely to create 
such difficulties, it should be dealt with 
very strictly and awarded the fate it 
would deserve. As a matter of fact, when 
a judgment is delivered in open Court— 
as was done in this case -—~ Counsel 
should point out if the Court happens 
to make any such mis-statements of fact 
or an omission to deal with any impor-+ 
tant arguments, so that the Court can 
immediately consider and do what it 
thinks is necessary and proper, By way 
of recording a question of fact in this 
case we -may state that no such attempt 
was made when our judgment, against 
which an appeal is proposed to be filed 
to the Supreme Court, was delivered, by, 


9. In paragraph 2 of the petition 
certain statements are made in respect 
of the Report dated 10th June 1964 and 
a copy thereof is annexed as Ex, A to 
the petition. Our attention was not in= 
vited to this Report during the hearing 
of the appeal before us. As a matter of 
fact, it appears that it did not even form 
parg of the record or even the appeal 
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Paper Book. In our opinion, and we say: 
it with some emphasis, that it was totals 
ly incorrect to annex a copy of that Res 
port to the present petition. It is obvi= 
ously an attempt to rely upon it before 
the Supreme Court in spite of the fact 
that this Courts attention was never 
drawn to it. At this stage it is out of 
place and unnecessary for us to express 
any opinion as to the relevance of that 
report to the appeal before us and we 
therefore refrain from expressing any; 
such opinion, 

In paragraph 4 of the petition i is 
stated as follows:— 


“During the course of arguments In 
the appeal for the first time, the respond- 
ent No, 1 purported to justify the said 
estimate of Rs. 75,000/~ inter alia on the 
ground that the said sum of Rs, 75,000/s 
also included the cost of defending an= 
other suit in this Hon’ble Court as a 
mortgagee. Since this was never the 
case of the respondent No. 1 in the Court 
below and since observations in connec« 
tion with this aspect of the matter which 
was raised for the first time by the ress 
pondent No. 1 in the Appeal. it has bes 
come necessary to mention a few fa 
in connection with the said other suit 
referred to in the judgment being suit 
No, 207 of 1955”, 


The statements contained in the above 
passage do not present a correct perspec= 
tive, Suffice it to say that the correct 
perspective is as set out by us in oun 
judgment, All this arose merely because 
the learned counsel for the appellant 
dubbed the amount of Rs. 75,000/- as 
“exorbitant” and as it was so argued 
with some persistence that this Court, in 
order not to do injustice to a mortgagor, 
investigated that aspect, although it was 
as stated in our judgment, not necessary 
to do so and the appellant was at faull 
in not having raised any such contention 
in the trial Court itself, 


10. We will now refer to a state 
ment made towards the end of paragraph 
6 of the petition that the affidavit in 
reply “was tendered by Shri Zaiwala, the 
petitioner’s Counsel, during the course of 
arguments. However the Hon’ble Court 
considered it unnecessary to take it on 
record”, Now it was Mr, Dhanuka who 
opened ‘the appeal; thereafter Mr. Thakkar 
advanced his arguments on behalf of the 
first respondent; and it was only theres 
after that Mr. Zaiwala, the learned 
funior of Mr, Dhanuka, addressed the 
Court on certain points argued by Mr. 
Thakkar. The panera of Mr. Dhanuka 
and Mr, Thakkar had been spread over 
a number of days and at the tail-end of 
the case Mr, Zaiwala addressed the Court 
only for about a couple of hours or sa 
and it was during that tail-end of the 
case that the affidavit in rejoinder was 
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fendered, TY? then mo reference had 
been made to that affidavit, If an affi- 
davit in rejoinder had remained to be 
filed, we are compelled to say that it was 
the duty of counsel to have tendered it 
at an earlier stage of the hearing of the 
appeal, We do not recollect exactly on 
what ground that affidavit was not taken 
On file. But in view of the above state- 
ment made in the petition, we are con- 
strained to point out that the reason why 
the affidavit was not taken on file as 
stated in the above passage may or may 
not be correct. The fact that such a 
statement was made leads to an assump. 
tion that some use is intended to be made 
hereafter of that statement in-the peti- 
tion and it is only because of that reason 
that we are constrained to make our 
above observations, 

11. As regards the statements con- 
tained in ground No. 30 (ii) the facts 
stated therein were never brought to our 
notice during the hearing of the appeal, 


Application allowed, 
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Appellants v. Motilal Hirachand Gandhi 
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A, F A. D. No, 1239 of 1969, D- 
28-4-1971 against order of C. U. ra, 
Par J, Osmanabad in appeal No, 34 of 


Index Note:— (A) Negotiable Instru- 
ments Act (1881), Ss. 13, 4 — Document 
attested by witnesses and not made pay- 
able to order or bearer would be a bond 
falling under S, 2 (5) (b) of the Stamp 
Act and not a promissory note under Sec- 
tion 2 (22) of that a — (X-Ref:— 
coup Act (1899), Ss. 2 (5) (b), 2 (22). 
AIR 1968 Madh Pra 4, Dissented from. 


rae Note:— (A) Section 13 of the 
Negotiable Instruments Act, after its am~ 
endment by the amending Act 3 of 1919, 
does not introduce any change in the 
definition of promissory note given in Sec- 
vtion 4 of that Act or in the definition 
een in Section 2 (22) of the Stamp Act 
or in the definition of “bond” given in 
Section 2 (5) (b) of the Stamp Act. It 
only makes every promissory note com- 
ing under Section 4 of the Negotiable 
Instruments Act a negotiable instrument 
for the purposes of that Act, unless it 
contains words prohibiting transfer or in- 
dicating an intention that it shall not be 
transferable. But if a promissory note 
falling under Section 4 of the Negotiable 
polarbear Act. and therefore, under 
Section 2 (22) of the Stamp Act, is at- 
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tested and not made payable to order or 
bearer it would be a bond falling under 
Section 2 (5) {b) of the Stamp Act, and 
not a promissory note under Section 2 (22) 
of that Act. AIR 1968 Madh Pra 4, Dis- 
sented from, Case law disc 

(Para 9) 


Index Note:— (B) Bombay Stamp Act 
(60 of 1958). S. 35 — Where a document 
has once been admitted in evidence by 
the lower appellate Court, whether right- 
ly or wrongly, the High Court will have 
no alternative but to confirm the decree 
and grant a declaration under S. 58 of 
the Act — (XK-Ref:— Stamp Act (1899), 
S. 36). Case law relied on. (Para 10) 
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(1885) ILR 8 Mad 87 (FB) Refer- 
ence Under Stamp Act 7 


G. B. Sathe with N. N, Vaishnawa, 
for Appellants; S, J. Deshpande, for Res« 
pondents. ; 

JUDGMENT:-- This is an appeal 
against the judgment and decree passed 
by the District Judge, Osmanabad, in 
Civil Appeal No. 34 of 1968, arising out 
of the decree passed by the Subordinate 
Judge, Osmanabad, in Civil Suit No, 52/1 
of 1955, 

2. The predecessor of the respond~ 
ents one Hirachand Amichand filed the 
suit for the recovery of Rs, 5250/- O, S 
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on the basis of a pro-nota dated ‘eth 


28 Bom, [Prs, 2-5] 


December 1952 alleged fo have been ex~ 
ecuted by one Shivlal Raoji, the pre- 
decessor of the present appellants, The 
original defendant contested the claim 
denying both the execution and considera- 
tion of the pro-note. He also contended 
that the so-called pro-note was a money 
bond and the same being not duly stamp~ 
ed, it was inadmissible in evidence, The 
plaintiff filed his rejoinder refuting the 
contentions raised by the defendant and 
giving the history and the details of the 
consideration, The rest of the contens 
tions are not material for our purpose. 
The learned trial Judge. on the evidence 
placed before him by the parties on both 
the sides, came to the conclusion that 
there was no consideration for the pro“ 
note, and that the so-called pro-note 
being a money bond not duly stamped, 
it was inadmissible in evidence, He, 
therefore, dismissed the plaintiff’s ‘suit 
with no order as to costs. The plaintiff 
then went in appeal to the District Court. 
The learned District Judge found that 
the document on the basis of which the 
plaintiff sought to recover the money was 
a pro-note and not a money bond, and 
that the plaintiff had proved both ex 
ecution and consideration for the same. 
He, therefore. passed a decree for Rupees 
4,500/~ with costs of the suit and future 
interest at 4 per cent, per annum, Being 
aggrieved by this judgment and decree, 
the heirs and jegal representatives of the 
original defendant have come in second 
appeal to this Court. 


3. The learned Counsel Mr, Sathe, 
appearing on behalf of the appellants, 
first wanted to challenge the finding re~ 
corded by the learned District Judge on 
the question of execution and considera~ 
tion by taking me through the evidence. 
However, both the findings being find- 
ings of facts based on evidence, and 
learned Counsel not being able to urge 
any question of law on the strength of 
which these findings of facts could be 
disturbed, I have no alternative but to 
accept them and hold that the appellants 
cannot challenge these findings of facts 
fn second appeal. 


4, The important question, how- 
ever, that is agitated before me in this 
appeal 1s whether the document, Ex, 1, 
on the strength of which the respondents 
filed the suit for the recovery of money, 
is & pro-note or a money bond, The 
«greed translation of the document, which 
is originellv in Urdu, reads thus:— 


“I, Shivalal s/o Raoji Shah, r/o Tulia- 
pur, write this promissory note in favour 
of you Hirachand s/o Amichand, r/o 
-Osmanabad, for Rs, 4,500/- I, G. rupees 
four thousand five hundred I. G. only 
being the agreed amount of an earlier 
promissory note, which is without in- 
terest and which I promise to pay to you 
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ALR 
on demand. Further there is a separate 
promissory note for Rs. 3,300/~ rupees 
three thousand and three hundred only, 
which has no Sonne on with the sum 
of Rs. 4,500/- I. G. for which this pro+ 
missory is ee Miti Marghashirsh 
Vadya 5, Shake 1874, Date 6-12-1952, in 
own. handwriting, 


Sd/. Shivlal Raoji Shah, 

Witnesses. In own handwriting, 
Rangnath Krishnath Kakade, 
Shankar Sambha Nayagaonkar, Š 
Amirkhan Azamkhan; 
Sadashiv Madhav Mane”, 


Now, the~Jearned Counsel Mr. Sathe has 
urged that the document being attested 
by witnesses and not being- payable to 
order or bearer, is a bond within the 
meaning of that word defined in Sec- 
tion 2 (5) (b) of the Indian Stamp Act, 
inasmuch as under this document the ori« 
ginal defendant obliged himself to pay 
money to the original plaintiff. The 
learned Counsel Mr, Deshpande, appears 
ing on behalf of the respondents, hows 
ever, has argued that though the docu-+ 
ment is attested one, it is clearly a pros 
note, inasmuch as (1) it is in writing and 
signed by the maker, (2) it contains uns 
conditional promise to pay a sum certain 
in money only, and nothing more, (3) if 
jg payable on demand. and (4) it is pay~- 
able to a certain person, and thus satisfies 
all the requirements of Section 4 of the 
Negotiable Instruments Act, 1881, 


5 Before I proceed to discuss 
these rival contentions, it is necessary to 
refer to one fact and it is this that prior 
to the Amendment Act 8 of 1919, S. 13 of 
me Negotiable Instruments Act stood 
thus:— 


“A “negotiable instrument’ means @ 
promissory note, bill of exchange or 
cheque expressed to be payable to a 
specified person or his order, or to the 
order of a specified person. or to the 
bearer thereof, or to a specified person 
or the bearer thereof”, 


Obviously, therefore, before 1919, every 
promissory note which fell under Sec, 4 
of the Negotiable Instruments Act was 
not a negotiable instrument. Only those 
promissory notes which were expressed 
to be payable to a specified person or 
his order, or to the order of a specified 
person, or to the bearer thereof, or to a 
specified person or the bearer thereof, 
were negotiable instruments, Necessarily, 
therefore, every promissory note, though 
in writing containing an unconditional 
undertaking, signed by the maker, to pay 
a certain sum of money only to a certain 
person, was not a negotiable instrument 
within the meaning of that expression 
used in Section 13 of the Negotiable In« 
struments Act, as it stood before 1919, 
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After the amendment of 1919. however, 
the old Section 13 was replaced by a 
mew one and Explanation (i) to this new 
Section 13 made every promissory note 
a negotiable instrument, whether it was 
expressed to be payable to order or was 
expressed to be payable to a particular 
person, provided it did not contain words 
prohibiting transfer or indicating an in+ 
fention that it shall not be transferable. 
As regards the Indian Stamp Act which 
wag passed in 1899, long after the Nego- 
tiable Instruments Act, 1881. was passed, 
promissory note is defined (vide Sec~ 
tion 2 (22)) as a promissory note as defin~ 
ed by the Negotiable Instruments Act 
11881. The second paragraph of the defini- 
tion says that for the purposes of the 
Indian Stamp Act promissory note also 
includes a note promising the payment of 
any sum of money out of any particular 
fund which may or may not be available, 
or upon any condition or contingency 
which may or may not be performed or 
happen, For the purposes of the Indian 
Stamp Act, 1899, therefore, not only every 
promissory note defined under Sec, 4 of 
the Negotiable Instruments Act, 1881, was 
@ promissory note. but in addition to that 
certain other documents which fell in 
the second paragraph were also defined 
as promissory notes. It is. however, mate~ 
rial to note that the definition of pro~ 
missory note given in Section 4 of the 
Negotiable Instruments Act, 1881, or the 
definition of promissory note given in 
Section 2 (22) of the Indian Stamp Act 
did not undergo any change even after 
Section 13 of the Negotiable Instruments 
Act was amended by the amending Act 
8 of 1919. The result, therefore, is that 
even after the amendment of the Negoti-~ 
able Instruments Act, 1881, by the am~ 
ending Act 8 of 1919. every promissory 
note, which is a promissory note under 
Section 4 of the Negotiable Instruments 
Act, 1881, is also a promissory note for 
the purposes of the Indian Stamp Act 
and in addition to that certain other 
documents, which fall under paragraph 2 
of Section 2 (22) of the Indian Stamp Act, 
also continue to be the promissory notes 
under that Act. The amending Act 8 of 
1919, so far as it is relevant here, effect- 
ed a change only in respect of the nego“ 
tiable nature of a promissory note for 
the purposes of the Negotiable Instru< 
ments Act, 1881, in that after the am~ 
endment all promissory notes falling 
under Section 4 of the Negotiable In~ 
struments Act, 1881, whether or not they 
~contain the words such as: ‘order’ or 
‘bearer’ or any other term expressing the 
intention on the part of the maker to 
render them negotiable, are now negoti- 
able instruments, unless they contain 
words prohibiting transfer or indicating 
an intention that they shall not be trans- 
ferable. But so far as the Indian Stamp 
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Act, 1899, is concerned, the amendment 
oes not affect it in any way. 


_ & Reverting to the rival conten 
tions of the parties in respect of the 
document, Ex, 1, it is not disputed before 
me that the document contains in writ: 
ing an unconditional undertaking to pay 
a certain sum of money only to a certain 
person and it is signed by the maker. 
Ordinarily, therefore, it would come under 
the definition of: the promissory note 
given in Section 2 (22) of the Indian 
Stamp Act. But in addition to this, the 
document is also attested by two wit- 
nesses and it is not payable to order or 
bearer. That being so. according to the 
learned Counsel Mr, Sathe, the docu- 
ment would come under Section 2 (5) (b) 
of the Indian Stamp Act, and, therefore, 
it would be a bond. In other words, the 
learned Counsel says that unless a pro- 
mote ex facie shows that the money 
under it- is made payable to order or 
bearer, it would be a bond if it is attest- 
ed, even though it contains an uncondi- 
tional undertaking to pay certain sum of 
money to a certain person, The argus 
ment of the learned Counsel Mr, Desh~ 
pande, however, is that in view of the 
amendment of the Negotiable Instruments 
Act, 1881, by the amending Act 8 of 
1919, the document, Ex. 1, becomes a 
negotiable ent and, therefore, 
even though it is attested and not made 
payable to order or bearer, it still con- 
tinues to be a pro-note. under Sec, 2 (22) 
of the Indian Stamp Act. and it would 
not come under Section 2 .(5) (b) of that 
Act, According to the learned Counsel, 
the words “not payable to order or 
bearer” in Section 2 (5) (b) of the Indian 
Stamp Act, only show that the document 
should not be a negotiable instrument, In 
support of his arguments, he has pointed 
out that before the amendment of 1919, 
Section 13 of the Negotiable Instruments 
Act made only those pro-notes negotiable 
instruments which were made payable to 
order or bearer and, therefore, in order 
to show that the instrument coming under 
the definition of a bond as given in Sec~ 
tion 2 (5) (b) ought not to be a negotiable 
instrument, the words “not payable to 
order or bearer” were inserted in Sec- 
tion 2 (5) (b) of the Indian Stamp Act. 
According to the learned Counsel, there 
fore, the test after the amending Act of 
1919 is the test of negotiability, 


T. In support of his argument. the 
Tearned Counsel Mr, Sathe has relied on 
a Full Bench decision of the Madras High 
Court in (1885) ILR 8 Mad 87 (FB). In 
that case the instrument dated 23rd June, 
1880, which was a promissory note pay= 
able to order, was held to be a promissory 
note and not a bond, although it was 
attested, while another instrument, which 
was not payable to bearer or order and 
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was attested, was held io be a bond, 
That was a case, however. under the old 
Stamp Act and not under the Indian 
Stamp Act, 1899. This Court also in a 
Med under the Indian Stamp Act, 1899, 

k the same view in Venku v, Sitaram, 
(i908) ILR 29 Bom 82 (FB). In that case, 
the defendant had passed. to the plaintiff 
a document to the effect: “I have this 
day taken from you in cash Rs, 48/~ 
(forty-eight), I have received this amount, 
Therefore, I shall repay this money with- 
out taking any objection, when you 
should demand”. The document was at= 
tested by two witnesses. It bore a one 
anna adhesive stamp. urt held 
that since the document was steed and 
was not payable to order or bearer and 
the executant obliged himself to pay the 
money to another, it fell under Sec- 
tion 2 (5) (b) of the Indian Stamp Act, 
1899. Both these cases were decided be- 
fore the Negotiable Instruments Act, 1881, 
was amended by the amending Act 8 of 
1919. But even after the amendment of 
the Negotiable Instruments Act in 1919, 
some of the High Courts have taken the 
same view. The Calcutta High Court in 
Khetra Mohan Saha v. Jamini Kanta 
Dewan, AIR 1927 Cal 472, held that for 
the purposes of the Stamp Act the docu- 
ment as it appears on the face of it, has 
to be considered, and because Explana- 
tion (i) is introduced by the amending 
Act 8 of 1919 to Section 13 of the Nego- 
tiable Instruments Act, 1881, it cannot be 
said that an instrument which on the face 
of it is mot payable to order, is one made 
payable to order by. virtue of the said 
Explanation and} therefore, it cannot fall 
under Section 2 (5) (b) of the Indian 
Stamp Act. Thet was a case where the 
instruments were addressed to a parti- 
cular person. Each of them contained an 
unconditional undertaking signed by the 
maker to pay on demand to the person 
in whose favour it was executed, a cer- 
tain sum of money. Each of the instru-+ 
ments was attested by a number of wit- 
nesses. None of them was made payable 
to order or bearer expressly. The argu- 
ment was that because the amending Act 
8 of 1919 introduced a change in Sec, 13 
of the Negotiable Instruments Act. 1881, 
such an instrument became a negotiable 
instrument and, therefore. though it was 
mot expressly made payable to order or 
bearer, still it was an instrument pay 
able to order or bearer and, therefore, it 
did not fall under Section 2 (5) (b) of the 
Indian Stamp Act. The Caleutta High 
Court repelled this argument and held 
that Explanation (i) introduced by Act 8 
of 1919 to Section 13 of the Negotiable 
Instruments Act, 1881, could not be read 
into the definition of a bond as contained 


in Sec, 2 (5) (b) of the Indian Stamp Act. 
The Nagpur Judicial Commissioner’s 
Court, as it then was, in D, Rozario v. 
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Hariballabh, AIR 1927 Nag 195, also took 
fhe same view. That was . @ case 
where the instrument, though a pro-note, 
was not made payable to order or bearer 
and was also attested, and still the Nagpun 
Judicial Commissioner’s Court held that 
it was not a promissory note but a money. 
bond falling under Section 2 (5) (b) of 
the Indian Stamp Act, 1899. The Rajas- 
than High Court also in Bherulal v, 
Ghisulal, AIR 1957 Raj 387, held that the 
instrument in that case which was not 
payable to order or bearer and was also 
attested by a witness, was not a promis- 
sory note but a money bond under Sec- 
tion 2 (5) (b) of the Indian Stamp Act, 
1899. On the construction of the instru- 
ment also in that case, that High Court 
found thet the language showed that if 
was written for evidencing the debt ob- 
tained by the debtor Bherulal, the matter 
and the purpose for which the debt was 
incurred and then an express promise 
to pay up the debt within the time was 
given therein. The language quite clear- 
ly showed that the instrument was nof 
meant to be executed as a negotiable in- 
strument. The Patna High Court in Ram 
Narayan Bhagat v. Ram Chandra Singh, 
AIR 1962 Pat 325, has also taken the view 
that for the purposes of the Indian Stamp 
Act, an instrument has to be considered 
as it stands and if, on the terms thereof, 
me due under it is not payable to order 

r bearer and is attested by a witness, 
it is a bond and not a promissory note 
within the meaning of the Stamp Act. 
Tt also held that Section 13 of the Nego- 
tiable Instruments Act. as amended in 
1919, did not introduce any change in 
the definition of a promissory note as 
given in Section 4 of that Act. though in 
effect, for the purposes of that Act, the 
scope of a document coming within the 
definition of promissory note was enlarg- 
ed as being negotiable even in absence 
of express terms as regards their negoti- 
ability. and so. did not, in any way, in- 
troduce any change or ‘enlarge the scope 
of the expression ‘promissory note’ as 
defined in Section 2 (22) of the Stamp 
Act. which had borrowed the definition 
of ‘promissory note’ from its definition 
in the Negotiable Instruments Act as laid 
down in Section 4 of that Act. In that 
ease, the two documents in question were 
described as hand notes payable on 
demand, They were attested by a plea- 
der. There was nothing to show in those 
documents that the sums due were pay~ 
able to order or bearer, The High Court, 
therefore, held that the documents in 
question having been attested by a wit- 
mess, and there being nothing in them to 
show that the amounts covered by them 
were payable to order or to the bearer, 
came within the term ‘bond’ as defined 
in Section 2 (5) (b) of the Stamp Act. 
The Andhra Pradesh High Court, also in 
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Bahadurrinisa Begum v, Vasudev, AIR 
1967 Andh Pra 123, has held that in order 
to bring an instrument within Clause (b) 
of Section 2 (5) of the Stamp Act. the 
instrument must have been attested by a 
witness, and secondly the amount must 
not be made payable to order or bearer. 
Tf any one of the two things is absent 
from an instrument, then S, 2 (5) (b) 
would not be attracted. In that case, 
however, the effect of amending Act 8 
of 1919 on the definition of promissory 
note given in Section 4 of the Negotiable 
Instruments Act or in Section 2 (22) of 
the Indian Stamp Act was not consider- 
ed. These decisions, therefore, support 
the argument advanced on behalf of the 
appellants by the learned Counsel Mr, 
Sathe. 


8. The Iearned Counsel Mr; Desh- 
pande. however, has relied upon Jagjivan- 
das v. Gumanbhei, AIR 1967 Guj 1. In 
that case. the question was whether a 
particular instrument fell under Seca 
tion 2 (22) of the Indian Stamp Act. The 
High Court did not consider the question 
as to whether the instrument fell under 
Section 2 (5) (b) of the Indian Stamp 
Act. While discussing the question whe- 
ther or not the instrument fell under 
Section 2 (22) of the Indian Stamp Act, 
it is observed that “promissory note is 
a wider term which may include two 
kinds of promissory notes, namely those 
which are mot negotiable instruments an 
those which are. If the instrument satis« 
fies the requirements of the definition in 
Section 4, the instrument must „be held 
to be a promissory note, quite iIrrespec~ 
tive of the fact whether it is a negoti= 
able instrument or not. for the purposes 
of Section 13 of the Negotiable Instru~ 
ments Act. This decision, therefore, is 
of no assistance to the respondents, The 
most that it shows is this much only that 
in view of the amendment of the Negoti~ 
able Instruments Act, 1881, by the amr 
ending Act 8 of 1919, the instrument, 
x, 1, in this case became a negotiable 
instrument. But this does not mecessarl~ 
ly mean that, therefore, it would not 
come under Section 2 (5) (b) of the 
Indian Stamp Act, when admittedly Ex, 1 
is not made payable to order or bearer 
and it is also attested. The learned 
Counsel, however, has been able to lay 
his hands on one ruling which supports 
him. It is reported in Kadorilal v. 
Sukhlal, AIR 1968 Madh Pra 4, There it 
is held that a document, essentially a 
promissory note but not containing a res 
cital to be payable to order, and which 
becomes negotiable by reason of S, 13 
Explanation (i) of Negotiable Instruments 
Act, though attested by a witness. should 
be treated as a promissory note for the 
purposes of the Stamp Act also, In tha 
first place, the document in that case was 
obviously an instrument made payable 
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to order expressly and, therefore. i 
could not come under Section 2 (5) (b) 
of the Indian Stamp Act. Secondly, 
paragraph 10 of the judgment at page 8 
of the Report shows that the learned 
Judges, with respect, have overlooked the 
fact that even under Section 4 of the 
Negotiable Instruments Act, 1881, an 
instrument which contains simply a pro« 
mise to pay on demand a certain sum to 
a certain person is a promissory note, 
though there may be no words of negoti~ 
ability such as “order” or “bearer”. The 
Explanation (i). therefore, not only pre- 
seri that in the absence of prohibition 
all promissory notes are negotiable, but 
it also enlarges the scope of the promis- 
sory notes which were not negotiable ben 
fore the amendment but which are now 
negotiable on account of this amendment. 
The ruling also refers to Mohd, Akbar 
Khan v, Attar Singh, AIR 1936 PC 171, 
to say that it is not necessary that the 
negotiability should be writ large on pro~ 
missory notes. But with respect, I do 
not find anything in that decision to sup= 
port that view, On the contrary, Sec-~ 
tion 13 of the Negotiable Instruments Act, 
1881, as it stood before the amendment 
of 1919, required that a promissory note 
in order that it should be negotiable 
should be expressed to be payable to a 
specified person or his order, or to the 
order of a specified person, or to the 
bearer thereof, or to a specified person 
or the bearer thereof. The ruling also 
observes that the Privy Council decision 
clearly indicates that the aid of Sec, 13 
of the Negotiable Instruments Act, 1881, 
can be taken even for the purpose of 
deciding whether the document is a pro~ 
missory note or not for the purposes of 
the Stamp Act. Again with respect. I 
cannot agree, Their Lordships of the 
Privy Council referred to Section 13 not 
because they wanted to decide whether 
the document in that case was a promis- 
sory note for the purposes of the Indian 
Stamp Act, 1899, but because they want- 
ed to point out that the document in that 
case, though otherwise a promissory note 
within Section 4 of the Negotiable In- 
struments Act 1881, must also be negotia 
able for there appeared to bè no words 
prohibiting transfer or indicating an ina 
tention that it should not be transferable. 
But ultimately their Lordships decided 
the point on the broad ground that that 
kind of document was not and could not 
be intended to be brought within a de- 
finition relating to documents which are 
to be megotiable instruments, because 
such documents came into existence for 
the purpose only of recording an agree 
ment to pay money and nothing more, 
though they may state consideration. I 
may incidentally mention here that the 
document in that case was dated 1st April, 


(1917, while the amending Act 8 of 1919 
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came into force in 1919. I am, therefore, 
with respect, unable to agree with 
view taken in the aforesaid decision of 
the Madhya Pradesh High Court, 


9. I am of the view that the deci- 
sions relied upon by the learned Counsel 
Mr, Sathe correctly lay down the legal! 
position and it is this that Section 13 of 
the Negotiable Instruments Act, 1881, 
after its amendment by the amending Act 
8 of 1919, does not introduce any change 
in the definition of promissory note given 
in Section 4 of that Act or in the defini~ 
tion given in Section 2 (22) of the Indian 
Stamp Act, 1899, or in the definition of 
‘bond’ given in Section 2 (5) (b) of that 
Act. It only makes every promissory 
note coming under Section 4 of the Nego- 
tiable Instruments Act a negotiable in~ 
‘istrument for the purposes of that Act, 
unless it contains words prohibiting 
transfer or indicating an intention that 
it shall not be transferable. But if a pro~ 
missory note falling under Section 4 of 
the Negotiable Instruments Act, 1881, 
and, therefore, under Section 2 (22) of 
the Indian Stamp Act, 1899, is attested 
and not made payable to order or bearer 
it would fall under Section 2 (5) (b) of 
the Indian Stamp Act, 1899, and would, 
therefore, amount to ‘bond’ for the pur- 
poses of that Act. For the purposes of 
the Indian Stamp Act. 1899, a document 
as it appears on the face of it, has got to 
be considered. I. therefore, hold that 
the document, Ex. 1, is a bond falling 
under Section 2 (5) (b) of the Indian 
Stamp Act. 1899, and not a promissory, 
note under Section 2 (22), of that Act. 


10. The difficulty, however, is thal 
the document being admitted in evidence 
by the lower appellate Court rightly or 
wrongly, in view of the provisions of 
Section 35 of the Bombay Stamp Act, 
1958, this Court will have no alternative 
but to confirm the decree and grant a 
declaration under Section 58 of the same 
Act. (Vide Devachand wv. Hirachand 
Kamaraj, (1889) ILR 13 Bom 449 (FB) )s 

hagwandas Totaram v. Chhaganlal Rai+ 
chand, 46 Bom LR 411 = (AIR 1944 Bom 
235 (1)) Annamalai v. Veerappa, AIR 
1956 SC 12 at p, 14. para 10; Venkata 
Reddi v. Hussain Setti, ATR 1934 Mad 
383 and Bhupati Nath v. Basanta Kumari, 
AIR 1936 Cal 556). I, therefore, pass the 
following order:— 


11. The decree passed by the 
lower appellate Court is confirmed and 
the appeal is dismissed, In the circum= 
stances of this case. no order as to costs 


12, It is hereby declared that in 
fhe view that the document, Ex, 1, is a 
money-bond and not a pro-note, the 
amount of stamp payable on it is Rupees 
67-8-0 O, S, and the penalty is Rs, 675/5 
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A. I. R. 
O, S. The intimation of this declaration 
should be sent to the Collector of 
Osmanabad District along with the copy 
of this judgment. The document, Ex, 1, 
is hereby impounded and it is directed 
that it should be sent to the Collector, 
Osmanabad, for further action, 

Appeal dismissed, 
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Balkrishna Bhaskar Paranjape, Petis 
tioner v. H. R. Gokhale, Respondent, 


__ Election Petm, No, L of 1971, D/< 
21-6-1971. 


Index Note: Representation of the 
People Act (1951), S. 83 (1) (b) — In an 
election petition exercise of Court’s dis- 
cretion to direct petitioner to furnish fur- 
ther particulars cannot be postponed till 
after discovery of necessary documents by 
panies, in view of mandatory terms of 

(68) iy =~ (X-Ref:— Civil P, C. 
toga, o 6, R. 5). (Para 2) 


; Petitioner. in person; F, S. Nariman 
with Y. S. Chitale and M. O. Chinoy, for 
Respondent, 


ORDER:—- This is an application 
under Rule 22 of the Rules framed by 
this Court in regard to Election Petitions 
under the Representation of the People 
Act, 1951, by the respondent, praying 
that in view of the failure of the peti- 
tioner to set forth full particulars of the 
corrupt practices alleged by him, his peti“ 
tion be dismissed in limine or in the 
alternative, for an order directing the 
petitioner to give full particulars of the 
alleged corrupt practices and a conses 
quential order for extension of time to 
file the Written Statement, 


o R Before I deal with the claim 
for particulars made by the respondent 
in the present application, I may dispose 
of the point which, indeed, was the only 
point raised by the petitioner who ap- 
peared in person before me in regard to 
the present application, It was contend- 
ed by the petitioner that, in exercise of 
the Court’s discretion in the matter of 
making an order under O. 6, R. 5, sub- 
rule (2) of the Civil P, C., I should post- 
pone m any order for particulars 
til after Gee’. of the necessary 
documents is made by the parties. Apart 

from the fact that under O, 6, R. 5, sub- 
rule (2), as now amended by this Court, 
an application for particulars by the res- 
pondent had to be made before the re- 
turnable date of the summons, which is 
to-day, I do not think that the principle 
on which the petitioner has relied in re~ 
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gard to the exercise of the Court’s discre- 
tion in the matter of ordering particulars 
hes any application to an election peti- 
tion in view of the mandatory terms of 
Section 83 (1) (b) of the Representation 
of the People Act, 1951, which enjoins 
that full particulars of any corrupt 
practice alleged by the petitioner in such 
a petition must be given in the petition 
itself. There are, of course. two limita~ 
tions on the right of a party to call for 
“full particulars” of any Corrupt practice 
which has been alleged in the petition, 
The first of them is to be found in Secs 
tion 83 (1) (b) itself. in so far as it states 
that the particulars must be as full “as 
possible”, which must Mean as are pos- 
sible having regard to the nature of the 
corrupt practice alleged. Such a limita- 
tion would, apart from the words of the 
statute itself, follow even as a matter of 
reasonable construction of that section. 
The second limitation on the “full parti- 
culars” enjoined by Section 83 (1) (b) 
follows from the terms of Section 86 (5) 
of the same Act, in so far as it empowers 
the Court to allow particulars of any 
corrupt practice alleged in the petition 
to be amended or amplified in such 
manner as may be necessary “for ensur= 
ing a fair and effective trial of the peti- 
tion”.. These words, though they occur 
in a provision which deals with the ques- 
tion of amendment or of amplification of 
particulars already contained or given. in 
my opinion, furnishes a clue to the way 
in which the court should exercise its 
power of ordering particulars in an elec- 
tion petition and constitutes what I 
would call the second limitation on the 
apparently unlimited import of the ex- 
pression “full particulars”. It is in the 
light of these observations that I will 
now proceed to deal with the various 
items in the respondent’s application for 
parti 


3. As far as Item No, I in the 
Schedule to the application is concerned, 
though the petitioner has used the ex- 
pression “election agents” in the plural, 
in view of the provisions of Section 40 
of the Representation of the People Act. 
1951, under which each candidate can 
appoint only one election agent whose 
mame has to be communicated to the 
Returning Officer, I think it is superflu~ 
ous to direct particulars of the -names 
and addresses of the election agents men- 
tioned in para. 3 of the petition book. I, 
however, direct that, as regards the dates 
and the places at which the alleged seve- 
ral meetings were held are concerned, the 
petitioner should state on affidavit such 
of the dates and places as he is able to 
give, and state on affidavit that he can- 
not give the rest, or if he cannot give 
any dates or places at all in regard to 
the same, he should make a statement 
on oath to that effect, 
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4, Turning to the second Item in 
the Schedule, I a not think it would be 
possible for the petitioner to give the 
mames and addresses of all the agents 
of the respondent, as here the word 
“agents” is being used not in the limit- 
ed sense of an election agent but in its 
broad general denotation. As far as the 
location of the conspicuous places where 
cloth banners in hundreds were hung is 
concerned, the petitioner should either 
furnish such of them as he is able to 
give and state on affidavit that he can-~ 
not give particulars in regard to the rest, 
or if he cannot furnish any particulars 
fn regard to any of those places, he 
should make such a statement on affida- 
vit, and the same directions will apply 
also to Item No, 3 in the Schedule. 


5. As far as Item No 4 in the 
Schedule is concerned, the text or con- 
tents of the special metal badges are 
entirely irrelevant to the scope of the 
present petition, and in regard to the 
rest of this Item seeking particulars of 
the employment of thousands of volun- 
teers, I am afraid, it would not be posa 
sible for the petitioner to furnish any 
such particulars and. having regard to 
the first of the two limitations already 
referred to by me. an order for furnish- 
rae such particulars would not be justi- 

ed. 


6. Turning fo the 5th Item in the 
Schedule, the petitioner should either 
state on affidavit the location of the places 
where such of the two hundred booths 
as he is able to give particulars of were 
situated and state on affidavit that he 
cannot give particulars with regard to 
the rest, or if he cannot give particulars 
in regard to any of them then he should 
ee a Statement on affidavit to that 

e 


T: Turning to the 6th Item, [ do 
mot consider it possible for the pee 
to furnish those particulars and I, there- 
fore, make no order in regard “to the 
same, 


8. That. brings me to the 7th Item 
and, here again, it must be stated that 
the contents of the posters would he 
entirely irrelevant to the scope of this 
petition. Moreover, it would not be pos- 
sible for the petitioner to state the con- 
tents of the posters got printed by the 
respondent and [ therefore make no 
order in regard to these particulars. I, 
however, direct thet the petitioner should 
give particulars on affidavit of the names 
and addresses of the printing presses at 
which the respondent is alleged to have 
got posters printed, or such of them as 
he is able to furnish particulars of, and 
make a statement on oath that he can- 
not furnish particulars in regard to the 
rest. or state on affidavit that he is not 
in a position to furnish any of those 
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particulars. As the petition does not 
refer to publishers I do not propose to 
make any order with regard to publi- 
shers, 

9. Turning to Item No, 8, I de- 
cline to order particulars in regard to 
any of the facts mentioned therein as I 
do not consider it possible for the peti- 
tioner to furnish the names and addresses 
of the agents (as distinguished from the 
election agent) of the respondent who 
did the particular acts mentioned there- 
in, or of the volunteers and other per 
sons referred to in this item. 


10. As far as Item No. 9 of the 
Schedule is concerned, the petitioner 
should state on affidavit the number and 
the registered numbers of the motor vehi- 
cles in question, or such of them as he 
is able to furnish, and in regard to the 
rest. or in regard to all the motor vehi- 
cles as the case may be he should state 
on affidavit his inability to furnish those 
particulars. As far as the names and 
addresses of the respondent’s election 
agents are concerned, what I have said 
-in regard to a similar claim in Item No. 1 
applies here also, and I do not think it 
necessary to order particulars thereof to 
be given. As far as the names and ad- 
dresses of the persons from whom the 
motor vehicles were hired is concerned, 
I, however, direct the petitioner to fur- 
nish particulars on affidavit of the same 
or of such of them as he can and make a 
statement on affidavit that he cannot 
give the rest, or in the event of his be- 
ing unable to furnish any of those parti- 
eculars, make a statement to that effect 
on affidavit. I do not. however, direct 
him to give particulars of the period of 
the hire, the rate of hire and the charges 
paid to each of the persons from whom 
the vehicles were hired as I do not con- 
oo it possible for the petitioner to give 

all those de The petitioner must, 
however, give particulars of the nature 
of any charges other than the petrol ex- 
penses and hire, if any, in respect of 
these items, 

11. In regard to Item No. 10 of ji 
Schedule, I order the petitioner to give 
particulars on affidavit by way of the 
mames and addresses of the parties to 
whom the rent of loudspeakers is al- 
leged to have been paid or such of them 
as he is able to furnish particulars of 
and to make a statement on affidavit that 
he cannot give the rest, or to state on 
affidavit that he is not able to give any 
of them. The rest of the item is already 
covered by an earlier item in the sche- 
duke. 

12. In regard to Items Nos, 11, 12, 
13, 14. 15, 16 and 17 of the Schedule, I 
order particulars on affidavit of, the names 
of the persons to whom rent of tables and 
chairs was paid; the names and ad- 
dresses of the persons to whom "dis~ 
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play charges” were paid; the names and 
addresses of the painters in respect of the 
wall painting at 1000 places in different 
languages; the names and addresses of 
the persons who manufactured the al- 
leged badges; the names and addresses 
of the persons to whom the rent of tables, 
chairs and temporary sheds was paid; 
names and addresses of the printers 
of the “voting cards” with their voting 
number etc, before voting day; and the 
mames and addresses of the printers of 
the “voter's indication slips” respective- 
ly. If the petitioner is unable to give 
the names and addresses in respect of all 
or any of these items, he should make 
@ statement on affidavit in regard to the 
same. I decline to make any order in 
regard to the other parts of items Nos, 11 
to 17 (both inclusive) either because they 
are already covered by one or other of 
the earlier items, or because I consider 
it unnecessary to make such an order. 

13. As far as Jtem No, 18 is con- 
cerned, the same is fully covered by 
Item No, 7, and I do not propose to make 
any further order in regard to the same, 

14, Mr, Nariman has not pressed 
Item No. 19, I therefore do not make any 
foe for particulars with regard to that 

tem 

15. As far as Item 20 is concern- 
ed, I direct the petitioner to furnish on 
affidavit the names and addresses of the 
workers and the supervising staff refer- 
red to therein, or such of them as he is 
able to give the names and addresses of. 
If he is unable to give the names and ad- 
dresses of all or any of them, he should 
make a statement to that effect on aff- 
davit, 

16. As far as Item 21 is concerned, 
the same is already covered by the order 
made by me in regard to Item No, 9 and 
mo further order for those particulars is, 
therefore called for, 

5 Turning next to Item 22. I 
direct the petitioner to furnish on affida- 
vit the names and addresses of the per- 
sons by whom each of the payments re- 
ferred to in Items 1 to 13 set out in para- 
graph 3 of the petition were made, but I 
do not make any order in regard to the 
rest of the said item as the same is cover- 
ed by an earlier item. 


18, As far as Item 23 is concern- 
ed, I order particulars on affidavit of 
sub-items (i), (ii). (iii) and (iv). but I de- 
cline to make any order in: regard to 
sub-items (v) and (vi) thereof as I consi- 
der the same to be unnecessary. 

19. Turning to Item 24, the prac- 
tice referred to in the first sentence of 
para, 4 is irrelevant for the purpose of 
this petition. and I therefore do not make 
any order for particulars in respect there- 
of. 

20. As far as item 25 is concern- 
ed, I direct the petitioner to give parti- 
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culars on affidavit of the averment re« 
ferred to therein, 

21. The particulars directed by 
me should be furnished by the petitioner 
on affidavit within two weeks from to-« 
day, and a copy of such affidavit furnish« 
ed by him to the respondent’s attorneys 
within the said period, 


22. The time for filing the writ- 
ten statement of the respondent is ex= 
tended till 3 weeks after a copy of the 
edant containing particulars is fur- 
mish to the respondents attorneys. 
oa of this application to be costs in 
the cause, 

23. As soon as the written state- 
ment is filed the matter should be put up 
before me for the further directions con- 
templated by Rule 12 of the Rules, 

Application allowed, 
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. VAIDYA, J. 
Isabel M. Rebello, Petitioner v, 
Kasarchand Anandram Banthia and 
others. Opponents. 


Special Civil Appln. No. 958 of 1967, 
D/- 30-3-1971 to set aside order of Asst. J. 
Kolaba, D/. 21-2-1967. 

Index Note: (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Section 12 — Arrears 
of rent — Payment of part of arrears 
before expiration of one month after 
notice under Section 12 (2) — Section 12 
(3) (a) does not apply. 


Brief Note: (A) Where the tenanf 
does make payment before expiration of 
one month after the service of notice 
under S. 12 (2) so as to reduce the arrears 
of rent to less than six months, Section 
12 (3) (a) cannot be applied. To such a 
case, being any other case within the 
meaning of sub-section (3) (b). the Court 
must apply the provisions of Section 12 
(3) (b). ATR 1967 SC 1078, Distinguished. 

(Para 9) 

Cases Referred: Chronological Paras 
AIR 1967 SC 1078 = 69 Bom LR 

138, Manorama v. Dhanlaxmi %, oe 

. 1 


poa 68 Bom LR 412 = 1966 Mah 
0, Manorama S. Masurekar 
v. © nen G. Shah 6,7,9 

P. K. Padhey with V. S. Shirodkar, 
for Petitioner; V, V, Divekar, for Op- 
ponent No. 1. 

ORDER :-— This petition under Arti« 
cle 227 of the Constitution of India raises 
an interesting point of interpretation of 
Section 12 (3) (a) of the Bombay Rents, 
Fea and Lodging House Rates Control 

ct, 1947, 
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T. M. Rebello v. Kasarchand (Vaidya J.) 


[Prs. 1-5] Bom, 35 


2. The petitioner is the widow of 
one M. C. Rebello. Respondents Nos. 2 
and 3 are the sons of M, C. Rebello. 
M. C. Rebello was a monthly tenant of 
a shop admeasuring T X IT situated in 


- municipal house No. 360, Panvel. The 
‘rent of the premises was Rs, 14/- per 


month. Respondent No. 1 is the land- 
lord of the premises. On September 3, 
1964, respondent No. 1 served M. C. 
Rebello with a notice terminating his 
tenancy on the ground that M. C. Rebello 
had failed and neglected to pay arrears 
of rent from November 1, 1963. Before 
the expiry of one month after the notice, 
on September 28, 1964, M. C. Rebello 
paid Rs. 100/- to respondent No, 1 and 
respondent No. 1 accepted the same to- 
wards the arrears. Respondent No. I 
filed on October 17, 1964 a suit in the 
Court of the Civil Judge. Junior Divi- 
sion, Panvel praying for possession of 
the above premises on the ground of 
mon-payment of rent. 

3. Unfortunately on that very 
day, M. C. Rebello died. The plaintiff 
brought on the record his nes; the 
petitioner and respondents Nos. 2 and 3 
as defendants Nos. 1. 2 and 3. The peti- 
tioner alone appeared, and resisted the 
suit by filing a written statement in 
which she contended that the rent of 
Rs, 14/- was mot the standard rent and 
it was excessive, that the Court should 
fix the standard rent at Rs. 10/- per 
month, that when Rs. 100/- was paid by 
M. C. "Rebello, she had paid the amount 
to respondent No. 1 as respondent No. 1 
agreed that she should pay the balance 
of the amount within two months. She 
further contended that she sent Rs. 50/- 
by money order on October 19, 1964 and 
this money order was refused by resa 
pondent No. She TAE furs 
ther that it was respondent No. (who 
after having agreed to accept the Male 
two months after September 28, 1964 
when Rs. 100/- was paid), that was res- 
ponsible for default and she was not a 
defaulter at the date of the suit. 


4, The learned Civil Judge con» 
sidered the oral and documentary evi-« 
dence in the case carefully and found 
that though the compromise decree Ex. 3L 
between respondent No. 1 and M. C. Re- 
bello dated December 30, 1957 was lodg- 
ed before Section 11-A came into force, 
Section 11-A protected the said decree 
and the petitioner could not allege or 
prove collusion or error of the facts as 
required by that section and hence, the 
decree was binding on the petitioner. 
The learned Civil Judge, therefore, held 
that the standard rent of the premises 
was Rs, 14/~ per month as declared in the 
said consent decree. 

5. The learned Judge, however, 
held that the plaintiff-respondent No. 1 
failed to prove that the defendants were 
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in arrears of rent for more than six 
months, observing as follows :— 
“By their application at Exh. 17, 
Eri 22 and Exh. 32 the defendants have 
all the arrears and hence the suit 


paid 
for Rs, 61.88 will be without any cause 


and hence issue No, 2 will have to be 
answered in the negative,” 

The learned Civil Judge further held 
that the defendants were tenants of the 
suit property by virtue of Section. 5 (11) 
(c) as defendant No. 1 was residing with 
the late M. C. Rebello at the time of his 
death; and that she was protected under 
Section 12 (1) because she was never in 
arrears of rent and she was observing 
and performing all the conditions of the 
tenancy. Hence the learned Civil Judge 
dismissed the plaintiffs suit with costs. 
directing that the money deposited by 
defendant No. 1 in Court should go to 
the plaintiff~respondent No. i, 


6. Respondent No. M carried an 
appeal against the said judgment and 
decree before the District Judge at Ali~ 
bag. The learned Assistant Judge, 
Kolaba, who heard the said appeal, set 
aside the decree passed by the Civil 
Judge and decreed the plaintiff’s suit for 
possession although he found as a fact 
that the petitioner had_ deposited all the 
arrears of rent in the Court below as he 
thought that notwithstanding the payment 
af Rs, 100/- by M. C, Rebello on Sep- 
tember 28, 1964 and the sending of the 
money order by the petitioner on Octo- 
ber 19, 1964, he was compelled to follow 
the decision of this Court in Manorama 
S. Masurekar v. Dhanalaxmi G. Shah, 
(1966) 68 Bom LR 412 and apply the pro- 
aes of Section 12 (3) (a) of the Rent 

ct. . 


7. The said decision of the learned 
Assistant Judge is challenged in the 
above petition on the ground that neither 
the aforesaid Manorama’s case, (1966) 
68 Bom LR 412 decided by this Court 
and further confirmed by the Supreme 
Court in Manorama v. Dhanlaxmi, 69 
Bom LR 138 = (AIR 1967 SC 1078) nor 
the provisions of Section 12 (3) (a) ap- 
plied to the facts of the present case; 
and that the present case was governed 
either by Section 12 (1) or by Section 12 
(3) (b) of the Bombay Rent Act. Mr, 
Divekar, the learned Counsel for respon- 
dent No. 1, on the other hand. contended 
that the present case was completely 
governed by the ratio in Manorama’s 
case decided by the Supreme Court in 
69 Bom LR 138 = (AIR 1967 SC 1078). 


8. The contention on behalf of the 
petitioner must be accepted because the 
facts of Manorama’s case are easily dis- 
finguishable from the facts of the pre- 
sent case. In Manorama’s case the ques- 
tion which arose for decision was whe- 
ther tender of arrears of rent of more 
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than six months after a month’s period 
after notice under Section 12 (2) and be= 
fore the institution of the suit for evic- 
tion attracted the operation of Section 12 
(3) (b) or Section 12 (3) (a). That is no 
the question here. The question here is, 
what is the legal effect of payment of 
part of the arrears of rent within one 
month after the notice of termination 
under Section 12 (2) so as to reduce the 
arrears of rent to less than six months. 
In my judgment, therefore, the learned 
Assistant Judge was in error in apply- 
ing the principles laid down by this Court 
and subsequently approved by the 
Supreme Court in Manorama’s case, a 
Bom LR 138 = (AIR 1967 SC 1078) to 
the facts of the present case, 


9. Now, Section 12 (3) fa) mus? 
be considered in the context of the whole 
scheme of Section 12. Section 12 (1) 
lays down that a landlord shall not be 
entitled to recovery of possession of any 
premises so long as the tenant pays or is 
ready and willing to pay the amount of 
the standard rent, permitted increases, _ 
if any, and observes and performs the 
other conditions of the tenancy in so far 
as they are consistent with the provi- 
sions of this Act. Section 12 (2) further 
lays down that no suit for recovery of 
possession shall be instituted by a land~ 
lord against a tenant on the ground of 
non-payment of the standard rent of per- 
mitted increases due until the expiration 
of one month next after notice in writ- 
ing of the demand of the standard rent 
or permitted increases hag been served 
on the tenant in the manner provided 
under Section 106 of the Transfer of 
Property Act, 1882. Sub-section (3) (a) 
and (b) deal with the situation after the 
institution of the suit. Sub-section (3) 
(b) applies to every kind of ejectment 
suit on the ground of non-payment of 
rent to which sub-section 3 (a) does not 
apply. Sub-section (3) (a) compels a 
Court before whom the suit is filed to 
pass a decree if the conditions laid down 
in that sub-section are fulfilled by the 
facts and circumstances of the case, The 
conditions for the application of sub-sec+ 
tion (3) (a) are 

(1) that the rent of the suit premises 
must be payable by the month; 

(2) that there should be no dispute 
regarding the amount of standard rent 
or permitted increases; 

(3) such rent or increases must have 
been in arrears for a period of six 
months or more; and 

(4) that the tenant neglected to make 
"nayment thereof” until the expiration 
of the period of one month after notice 
referred to in sub-section (2). : 
In Manorama’s case (1966) 68 Bom LR 
412 this Court and the Supreme Court 
69 Bom LR 138 = (AIR 1967 SC 1078) 
held that sub-section 3 (a) was attracted 
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because all these four conditions were 
fulfilled in that case. The rent was in 
arrears for more than six months; the 
rent was payable by the month; there 
was no dispute regarding the amount of 
standard rent or permitted increases; and 
the tenant neglected to make payment 
of the arrears until the expiration of the 
period of one month after notice referred 
to in sub-section (2). The tenant came 
forward to tender the rent after that 
period, ‘The landlord refused and filed 
a suit. This Court and the Supreme 
Court, therefore, held that all the con- 
ditions were fulfilled and passed the de- 
cree for eviction against the tenant in 
that case. Manorama’s case does not 
decide as to what will happen if the 
tenant paid within one month sufficient 
rent so as to reduce the arrears of rent 
to less six months. In my judg+ 
ment, where the tenant does make pay- 
ment within one month, as aforesaid, so 
as to reduce the arrears of rent to less 
than six months, Section 12 (3) (a) can- 
not be applied. To such a case, being 
any other case within the meaning of 
sub-section (3) (b), the Court must apply 
the provisions of Section 12 (3) (b). 

10. The learned Assistant Judge 
was, therefore, wrong in applying the 
provisions of Section 12 (3) (a) to the 
facts of the present case where as a rex 
sult of the payment of Rs. 100/- by 
M. C. Rebello on September 28, 1964 
within one month from the period of 
the notice under Section 12 (2), the ar- 
rears were reduced to arrears for only 
about three months, even assuming that 
the story of the petitioner that the land- 
lord himself agreed to accept the balance 
after two months is not to be’ believed, 
The decree passed by the learned Assis- 
tant Judge is, therefore, liable to be set 
aside. 

11. Apart from this, the learned 
Civil Judge has, after carefully consider- 
ing the evidence, found that the peti- 
tioner was ready and willing to pay the 
rent and had deposited all rent in Court 
and, therefore, she was protected under 
Section 12 (1). It is undisputed that she 
sent a money order, notwithstanding that 
her husband died on October 17, 1964, 
two days after the death. There cannot 
be a better proof of her readiness and 
willingness to pay the rent to the land- 
lord. The learned Assistant Judge has 
not considered this finding of the trial 
Judge at all as he appears to have 
thought that he was compelled by Mano- 
rama’s case, 9 Bom LR 138 (AIR 
1967 SC 1078) to hold that S. 12 (3) (a) 
applied to the present case. The learned 
Civil Judge was of the view that although 
M. C. Rebello may have failed to pay all 
the amounts due, the petitioner, who 
became a tenant protected undey Sec- 
tion 5 (11) (c). being the wife of M, C. 
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Rebello residing with him at the time of 
Pa death, was always ready and willing 
to pay the rent as she was never in 
default after she became the statutory, 
tenant, 

12. It is unnecessary fo go info 
this aspect of the case, as I am of the 
opinion that this is a case where Secs 
tion 12 (3) (b) applies and as the_peti- 
tioner has been found to have paid all 
arrears of rent in Court in the two Courts 
below and even the stay was granted in 
this Court to her only on depositing the 
rent regularly, no decree can be passed 
against her for eviction, 

13. Mr. Divekar, ‘the learned 
Counsel for respondent No, 1. submitted 
that the view that I am taking of sub« 
section (3) (a) of Section 12 involves a 
we-writing of the section. Mr, Divekar 
submitted that the words “if the 
tenant neglects to make payment thereof” 
cannot be so interpreted as to mean 
“neglects to make payment, of arrears 
for ae months or more”, According to 
him, if the tenant fails and neglects to 
make payment of all the arrears and if 
all other conditions are applied, then it 
fis the duty tle the Court to pass a decree 
according to the mandatory provisions of 
sub-section (3) (a) of Section 12. This 
argument, in my opinion, cannot be ac- 
cepted because the word ‘thereof’ would 
mean only of the rent or increases which 
are in arrears for a period of six months 
or more, which is referred to earlier in 
that sub-section, If, as stated above, the 
tenant makes a payment before the ex- 
piry of the period of one month so as to 
reduce the arrears to less than six 
months, then it cannot be considered to 
be a case falling under sub-section (3) 
(a) of Section 12 but a case falling under 
sub-section (3) (b) of Section 12. 

14. In the result. the petition is 
allowed. The judgment and decree pass- 
ed by the learned Assistant Judge on 
February 21, 1967 are quashed and the 
decree passed by the learned Civil Judge, 
on November 30, 1965 is restored and 
the plaintiffs suit for possession is dis~ 

. missed, Rule absolute with costs. 
Petition allowed. 
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sole surviving coparcener of his intention 
to sever his status in respect of joint 
family property, his undefined share in 
the property devolves on the widow in 
the family on his death, by survivorship. 
AIR 1965 SC 825 and AIR 1967 SC 272 
and AIR 1954 Bom 47, Followed. 
(Paras 6, 7) 
Brief Note:—~ Where the sole sura 
viving coparcener bequeathed certain 
properties from the joint family property 
by a will without in any way indicating 
in the will his intention to claim parti- 
tion. in respect of properties bequeathed 
by him, his share in the joint property, 
being undefined, would merge in the inte- 
rest of the widow in the family on his 
death and the bequests would become 
inoperative. (Paras 6. 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 272 = (1967) 1 SCR 
7, Satrughan Isser v. Sabuipari 5 
AIR 1965 SC 825 = (1965) 1 SCR 
26, Potti Lakshmi Perumallu v, 
Potti Krishnavenamma : 
AIR 1954 Bom 47 = 55 Bom LR 
658, Shivappa Laxman v, Yellava 


5, 6 


Shivappa 6 
M. R. Kotval, for Appellants; P. S. 
Warke for Miss Shashi Zambre and 


Sharad Manohar (for No, 1) and G. M, 
Bhokarikar (for No. 2), for Respondents. 


JUDGMENT :-—~ There is no Hs Lana 
= Pa appeal and is. liable to be dismis- 

2, The facts necessary for the dis- 
posal of this appeal are as follows: The 
property in dispute are three plots of 
land bearing S. Nos. 524/1, 541 and 543 
and a residential house bearing Gram 
Panchayat House No, 434, situate at 
Nanded, 

3. One Ramchandra Hari and this 
son Pundlik constituted a joint Hindu 
family which owned suit property. Pund- 
lik died leaving him surviving his widow 
Mathurabai the plaintiff, two sons Lag- 
man and Pralhad, and a daughter, Jaibai. 
Laxman and Pralhad died in 1943-44. 
Thereafter the joint family consisted of 


three persons, viz, Ramchandra, Mathura- 


bai plaintiff, and Jaibai, Ramchandra died 
on November 26, 1948 leaving a Will 
dated October 25, 1948 whereby he be~ 
queathed the suit lands to defendant 
No. 1 and the suit house to defendant 
No, 2. Accordingly defendants Nos. 1 
2 took possession of the suit pro- 

perty. By a sale-deed dated June 10, 
1958, defendant No. 1. sold S. Nos. 541 
and 543 to defendant No. 3. The plaintiff 
brought the present suit on July 28, 1960 
to recover possession of the suit property 
and mesne profits. She contended that 


though Ramchandra was the sole male. 


member in the Joint family he had no 
power to bequeath the suit property to 
defendants Nos. 1 and 2 and that on his 
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death. his interest in the suit property de- 
volved on her under the Hindu Women’s 
Right to Property Act. 1937. The defen- 
Gants contested the suit inter alia on the 
ground that Ramchandra being the sole 
surviving coparcener had a right to dis- 
pose of the suit property by Will. The 
trial Court decreed the plaintiff's suit and 
on appeal by the defendants the Assis- 
tant Judge, Dhulia, confirmed the decree. 
Defendants Nos, 1 and 2 have now come 
in this appeal. 

4, This appeal raises the question 
about the right of widow of a deceased 
coparcener who acquired her husband’s 
interest in the joint family propertv 
under the Hindu Women’s Right to Pro- 
perty Act (hereinafter referred to as the 
Act) to succeed to the interest of the 
sole-surviving coparcener'in such pro- 
perty after his death, 

5. Now under Sections 2 and 3 of 
the Act the widow on her ihusband’s 
death in a joint family gets the same 
interest that her husband had with the 
limitation that the interest is not absolute 
but is limited known as Hindu Woman's 
estate. Till recently there was some dif- 
ference of opinion amongst the High 
Courts on the question whether a widow 
can be said to have acquired her inte- 
rest in such property by inheritance. 
That difference was resolved by the 
Supreme Court in Potti Lakshmi Peru- 
mallu v. Potti Krishnavenamma, AIR 
1965 SC 825. In this case the Supreme 
Court confirmed the view taken by the 
majority of the High Courts that the 
interest conferred upon a widow under 
the Act is a new kind of interest though 
in character it is. what is only known as 
Hindu Widow's estate and that though 
the widow does not by virtue of the inte- 
rest given to her by new law becomes a 
coparcener she being entitled to claim 
partition of the ioint family property is 

in the same position in which her deceas- 
ed husband would have been in the 
matter of exercise of that right. Thus 
her interest is a fluctuating one and is 
liable to increase or decrease according 
as there are deaths in or additions to the 
members of the family or according as 
there are accretions to or diminutions 
of the property. In a still more recent 
decision in Satrughan Isser v, Sabuipari, 
AIR 1967 SC 272, the Supreme Court 
further explairied the nature and extent 
of right vested in the widow by the Act. 
t case the widow of a coparcener 

had instituted a suit against collaterals 
of her husband for a decree for parti- 
tion and separate possession of her hus- 
band’s share. After the filing of the 
suit the plaintiff died and her two daugh- 
ters were brought on record as her heirs 
and the question arose about the right of 
coparceners qua widow's interest in the 
joint family after her death, The 
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Supreme Court considered the princi- 
pal characteristics of Hindu Coparce- 
the Hindu Woman’s 


mary and of 


estate and the fundamental changes made | 


by the Act in those concepts and in view 
of that repelled the argument of the de~ 
fendants-coparceners that their right to 
take her (widow’s) interest on determi- 
nation of the widow’s interest survived 
even after her interest had become defi- 
mite because of her claim for partition 
and held that the Act gave a widow same 
power to claim partition as a male owner 
has and, therefore there was a partition 
of joint status by reason of the widow -— 
original plaintiff. having filed the suit and 
her share had become definite and the 
daughters as her heirs had a right to re- 
cover the widow’s said share in joint 
family property. In the present case the 
dispute is about plaintiff widow’s right 
qua sole surviving coparceners’ interest 
in the joint family property after his 
death and thus the question arises whe- 
ther the interest of Ramchandra, the sole 
surviving coparcener had become defi- 
nite by partition and if not, whether he 
as sole male member had the power to 
dispose of suit property by Will, 


6. Now, in the present case there 
was no coparcenary between Ramchandra 
and the plaintiff, and as no female mem- 
ber can become member of the coparce~ 
nary Ramchandra was the sole surviving 
coparcener; thus he had the right to 
manage the suit property; still his rights 
as the sole-surviving coparcener in the 
coparcenary property were not absolute 
as they would have been ifthe Act of 1937 
had not invested the plaintiff with an 
interest in suit property and it would not 
have been competent to him to make a 
gift of the joint family property as if he 
was the absolute owner thereof — See 
Shivappa Laxman v. Yellawa Shivappa, 
55 Bom LR 658= (AIR 1954 Bom 47) simi- 
larly, he would not have the right to make 
a will of the coparcenary property. (see 
the above cited Supreme Court case of 
Potti Lakshmi, AIR 1965 SC 825). Fur- 
ther, plaintiff's and Ramchandra’s inte- 
rests in the suit property were liable to 
fluctuate till the same came to be defined 
by partition. And it was open to either 
of them to divide the joint nature of the 
suit property by declaring an intention 
to partition the same whereupon their 
interest in the suit property would have 
been defined. But it is common ground 
in the instant case that there was no such 
severance of status between the plaintiff 
and Ramchandra during the latter’s life- 
time. Thus the suit property continued 
to retain the incident of coparcenary pro- 
perty. Therefore. if the plaintiff had died 
during Ramechandra’s life, her husband's 
interest which had vested in her would 
have devolved by survivorship on m~ 


chandra, However, Ramchandra 


Tukaram v. Mathurabai (Nathwani J.J 


died 
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without having asked for or indi- 
cating his intention to sever his 


joint status with the plaintiff qua sui 
property. Since the interest of the plain- 
in the coparcenary property as widow 
of her husband was liable to fluctuate by 
births and deaths of members in the 
joint family, it follows that on the death 
of Ramchandra it would be increased and 
that of Ramchandra would merge in her 
interest in the joint family property. 


7. No doubt Ramchandra died 
leaving a Will whereby he bequeathed 
the suit property to defendants Nos. 1 
and 2. It is. therefore, urged for the 
appellants that at any rate Ramchandra 
should be considered to have severed his 
status by making the said will and 
therefore he should be held to have one- 
half share in the suit property and 
therefore the said bequests considered 
valid to the extent of his one-half share. 
It is mot possible to accede to this argu- 
ment. Now on the above cited case of 
Potti Lakshmi the Supreme Court held 
that where there is nothing in the will 
executed by a member of a Hindu co- 
barcenary to unmistakably show that the 
intention of the testator was to sepa- 
rate from the joint family the will does 
not effect severance of status. In the 
present case it is material to note that 
Ramchandra did not bequeath his one half 
share therein to which he would have 
been entitled if he claimed partition, but 
he bequeathed the entire suit property 
as if the same belonged to him exclusive- 
ly. Thus there is nothing in the will, 
nor my attention is invited to any other 
circumstance on record, to indicate that 

chandra severed or wanted to sever 
his status qua the suit property. Thus 
there is no merit in appellants’ conten- 
tion that the said bequests in favour of 
defendants Nos, 1 and 2 under the will 
should be upheld at any rate to the ex~ 
tent of Ramchandra’s one half share in 
the suit property. As Ramchandra did 
not during his lifetime nor by his will 
sever his status in respect of joint family 
property his share therein was not defin- 
ed, and, therefore, on his death it merg- 
ed in plaintiff's interest and she is en- 
titled to the same. 


8. In the result the appeal fails 
and is dismissed with costs. 


Appeal dismissed, 
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M/s. Sanjay Cotton Co.. Partnership 
Firm Akola, Applicant v. M/s. Omprakash 
Shioprakash and another, Opponents, 

Civil Revn. Appin. No, 272 of 1972, 
D/- 25-8-1972, from order of V, G. Vani 
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1972. 

Index Note:—- (A) Civil P. C. (1908), 
ser orl — Interference with interlocutory 
orders 


Brief Note: (A) If in the conduct 
of the proce pending in the lower 
Court, a matter has been concluded with 
material irregularity or illegality. the 
High Court can interfere in revision even 
at the interlocutory stage of the proceed~ 
ing. Refusal by the Court of permission 
to cross-examine upon documents not ad= 
mitted, amounts to material error ap- 
parent on the face of the record. AIR 
1959 SC 492 & AIR 1953 SC 23 & AIR 
ae SC 137, Rel, on, (Paras 10 & 15), 


Index Note:— (B) Evidence Act 
(1872), S. 61 — Consent by a party to ex- 
hibit a document does not. amount to an 
admission of its contents — A party has 
a right, by cross-examination to show 
that the document is not genuine — (X- 
Ref:——- Evidence Act (1872), S. 58), 
(Paras 13 & 16) 
Cases Referred: gro ar Paras 
AIR 1970 SC 406 = (1970) 1 SCR 
435, Baldevdas v. ‘oe Dis- 
tributors (India) Pvt. Ltd. 
AIR 1966 SC 439 = (1966) 1 SCI 
212, Ratilal v. Ranchhodbhai 
an e SC 553 = (1965) ri SCI 
Misrilal v. Sadasiviah 5 
AIR 060 SC 137 = (1960) 1 SCR 
.890, Satyanarayan v, Malis . 


kari 

AIR "1959 SC 492 = (1959) Supp 
(1) SCR 733, Chaube Jagdish 
Prasad v. ‘Gangapra sad 

ATR 1953 SC 23 = ae ni 136, 
Keshardes v. Radha Kis: 

AIR 1949 PC 239 = 76 nd App 
131, Joy Chand Lal v, Kamalaksha 
Chaudhury 

AIR m PC 185 = 62 Ind App 
257, Atma Ram v. Beni Prasad 

AIR 1998 eC 142 = 53 Ind App 
271, Umed Mal v. Chand Mal 

AIR 1924 PC 198 = 51 Ind App 
321, Lachmi Narain v, Bale 2 
ee 8 
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P. Palshikar, for Applicant: B. N. - 


Mohta, T Mohta (for No. 1) and L. K. 
Khamborkar, (for No. 2), for Opponents, 

ORDER:— This revision is filed by 
the original defendant No. 1 in a suit 
filed by one M/s, Omprakash Shioprakash, 
mow pending in the Court of Civil Judge 
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Senior Division Akola. It appears that the 
said plaintiff is seeking recovery of an 
amount of Rs, 33 489.82 on the allegation 
that the plaintiff had dealings with de- 
fendant No. 1 and another defendant 
No. 2 and the amount due is recoverable, 
He pleads as agreement that defendant 
No, 1 was to clear off the liability of de- 
fendant No. 2 and inter se between the 
parties, defendant No, 1 was to recover 
the amount from defendant No. 2 and pay 
the plaintif. Thus, it appears that be- 
tween defendants also some agreement 
is pleaded by the plaintiff. The facts are 
not very material for the purpose of deci- 
sion of this revision. 


2. After the written statement was 
put in, in which defendant No, 1 appears 
to have challenged the claim of the 
plaintiff on all counts, including the 
genuineness of the transaction, some 
documents were filed on behalf of the 
Plaintiff. Those documents include eons 
10 vouchers. It appears that these docu~ 
ments were produced on 16-2-1972 and 
thereafter the case was fixed sometimes 
in July for evidence. One Kaluram was 
produced by plaintiff as witness No. 1. 


3. It is not in aspie before me 
and I take it from the learned counsel 
appearing for both the parties that while 

Kaluram was being cross-examined, 
the counsel appearing for defendant No. 1 
the present applicant. wanted to ask cer~ 
tain questions relating to these vouchers. 
At that stage, the learned Judge pointed 
out to the counsel that the documents 
were not exhibited and, therefore, he 
should not ask questions. Upon this if 
appears that the learned counsel stated 
on the list of documents that he had no 
objection for exhibiting these vouchers, 
Further cross-examination was thereafter 
allowed by the learned Judge. One 
Ratanlal was called by the plaintiff as 
its witness No, 2, the said witness was 
cross-examined and some questions were 
put upon these documents also. How- 
ever, a complaint is being made that de- 
fendant No. 1 wanted to challenge the 
eontents of the ibits, i.e, these 10 
vouchers being Exhs, Nos, 30 to 39 and 
wanted to put questions in cross-examina- 
tion for that purpose. The learned Judge 
appears to have declined pointing out to 
the counsel that the documents were ex- 
hibited. This necessitated an application 
which is Exh, No. 57. The said applica- 
tion does not give the nature of the 
questions : nor specify the points. The 
learned Judge passed an order immedia~ 
tely, it appears, by saying that the docu~ 
ments have been admitted to be exhibited 
by defendant No, l's lawyers; sufficient 
questions have also been put in the 
matter, and thus rejected the application. 
This order is under challenge. On the 
same day, Exh. 55 was also put in by 
which the defendant No, 1 sought permis- 


"4973 


sion to take photographs of the said 
document. The application states that 
after Rataglal was examined, who appears 
it has become R to 
get those R examined by the 
Hand-writing Expert. It may be stated 
that this Ratanlal is defendant No, 2 and 
was called by the plaintiff to support the 
case pleaded by them as their own wit- 
ness. It has already been mentioned that 
plaintiff has pleaded a specific case relat- 
ing to inter se liability between these two 


defendants, 

. Against these two orders re« 
fusing the photographic examination 
through Hand-writing Expert of the docu- 
ments and also permitting cross-examina~ 
tion, the defendant No, 1 has moved. this 
Court in its revisional jurisdiction. It is 
not also in dispute that these Exhs, 30 
to 39 are the vouchers and are the mate- 
vial evidence relating to liability of the 
oe and particularly, defendant 
No, 1. 

5. Now, Mr. Mohta appearing for 
the original plaintiff-non-applicant No, T 
before me, argues that this is not a fit 
case where this Court, be pleased to ex= 


ercise its powers under Section 115 of. 


the Code of Civil Procedure. He goes on 
to argue that the case has not been 
decided. and it comes in one of the ex- 
ceptions dealt with by the Supreme Court 
in the three decisions which he relied 
upon, being M/s, Misrilal v, Sadasiviah, 
(AIR 1965 SC 553) Ratilal v. Ranchhod- 
bhai. (AIR 1966 SC 439) and Baldevdas 
v. Filmistan Distributors (India) Pvt. Ltd.. 
(ATR 1970 SC 406). In other words, Mr. 
Mohta contends that this Court has no 
jurisdiction, to entertain the present ap- 
plication, 

6. Now these decisions do not 
cover every case that is contemplated by 
the terms of Section 115 of the Code of 
Civil Procedure. It is no doubt true that 
the provisions of Section 115 confers a 
supervisory power upon the High Court 
for the matters enumerated in Cls. (a), 
(b) and (c) of that section. Clauses (a) 
and (b) do not furnish any difficulty as 
they are clear in terms, Neatly stated they 
can be invoked where a case of want of 
jurisdiction or mnon-exercise of jurisdic- 
tion is made out. Clause (c) of S. 115, 
however, since its inception, has proved-a 
cockpit of judicial debate. both as to its 
efficacy as well as its sweep via the 
power conferred by this section upon the 
High Court. As pointed out in the case 
cited by the learned advocate AIR 1970 
SC 406 for application of all these 
Clauses (a). (b) and (c). however, there 
must be initially a case decided, The 
term has now been interpreted by the 
Supreme Court in that decision and would 
‘take in a decision in a pending proceed- 

ing which concludes a right of a party 
: before the Court, 
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Te The provision of Clause (c) of 
Section 115, df closely scrutinised, would 
show that it operates upon the action 
with jurisdiction when such an action is 
either illegal or is fraught with material 
irregularity. In Chaube Jagdisprasad v. 
Gangaprasad, (AIR 1959 SC 492) the 
Supreme Court observed that if any 
erroneous decision of a subordinate Court 
resulted in its exercising a oe 
not, vested in it by law or failing to 
ercise a jurisdiction so vested in it pr 
acting illegally or with material irregu- 
larity in the exercise of its jurisdiction, 
the case for the exercise of the jurisdic< 
tion by the High Court is made out, 

Similarly, in Keshardeo v., Radhakissan, 
(AIR 1953 SC 23), the words “illegally or 
with material irregularity” in Clause (c) 
were treated to have reference to mate- 
rial defect of procedure, The error while 
exercising the supervisory powers, of 
course, must be an error apparent on the 
face of record (See Satyanarayan V. 
AIR 1960 SC 137). 

8. In Joy Chand Lal v, Kamala= 
kshya Chowdhury, (76 Ind App 131) = 
(AIR 1949 PC 239), the Privy Council 
considered that the High Court exercised 
powers under Section 115, Civil P. C, 
properly Meg it held that the applicant 
under Bengal Money-Lenders Act, 1940 
was ee to a relief as the debt was 
not a commercial debt. The Privy Coun- 
cil observed that if the erroneous deci- 
sion results in the subordinate Court ex- 
ercising a jurisdiction not vested in it by 
law or failing to exercise the jurisdiction 
so vested in it, the case arises under 
Clause (a) or Clause (b) even Clause (c) 
can be invoked. (See also Lachmi Nara- 
yan v. Baimakund, (51, Ind App 321) = 
ATR 1924 PC 198), 

9. Therefore, whenever it is shown 
that the subordinate Court has exercised 
its powers either illegally or with mate- 
rial irregularity, the provision of Sec- 
tion 115 of the Code of Civil Procedure 
would be attracted. It is clear that this 
illegality or material irregularity must 
also arise in the exercise of the jurisdic- 
tion. What is an error of procedure as 
distinguished from error of law, can be 
seen from the decision mentioned supra 
in (ATR 1953 SC 23) or the Privy Council 
decision in Umed Mal v, Chand Mal, (53 
Ind App 271) = (AIR 1926 PC 142). The 
Privy Council accepted that it would be 
a material irregularity to decide a case 
in the absence of a necessary party or to 
summarily dismiss an application of a 
person to be brought on record as a party. 
(See Atmaram v. Beni Prasad, (62 Ind 
App 257) = (AIR 1935 PC 185).) 


10. It follows, therefore, that if 


‘the Court undoubtedly having jurisdic- 


tion proceeds in the matters before it 
contrary to law or with material irregu- 
larity in procedure affecting the rights of 
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the parties to a lis and decides a case 
which would take in also the interlocutory 
stages, the matter is amenable to the 
power conferred by Section 115 of the 
Code of Civil Procedure. In that view, 
if a party complaining before this Court 
can successfully show that in the conduct 
of the proceedings pending in the Lower 
Court a matter has been concluded with 
material irregularity or involving illega- 
lity, I am of the view that the proceed- 
ines can be properly brought before this 
Court under the provisions of Section 115 
of the Code of Civil Procedure. Even on 
the authorities cited by the learned coun-~ 
sel appearing for the non-applicant No. 1, 
the matter is still open to be examined, 
T can not hence accede that the jurisdic- 
tion of the High Court is ousted in the 
present controversy. 


11. It is, therefore, necessary to 
find out what the impugned orders pro- 
duced at Exhs. 57 and 55 have done in 
the instant case. It is no more in dispute 
that the plaintiff is seeking to enforce 
an obligation against the present appli- 
eant-defendant No, 1 and to support the 
liability raised by the plea, he filed certain 
vouchers. It appears that these vouchers 
were filed with a list of documents and 
were not exhibited when the pinana 
witness on behalf of the plaintiff, P. W. 1 
Kaluram entered the witness-box. No 
motice as required by the Code of Civil 
Procedure to admit the documents appears 
to have been given to the defendant No, 1 
or defendant No, 2. What is now admit- 
ted before me is this that the counsel ap~ 
pearing for the defendant No. 1 wanted to 
ask certain questions to the witness 
P. W. 1 Kaluram produced by the plain- 
tiff, The learned Judge did not allow 
the learned counsel to proceed by asking 
such questions and it appears observed that 
tunless the documents are exhibited, no 
questions would be permitted. Presum~ 
ably, ` therefore, while the said witness 
Kaluram was under cross-examination, 
the counsel appearing for defendant No, 1 
gave no objection for their being exhibit- 
ed. That is plainly admitted before me 
for the plaintiff-non-applicant No. 1 in 
this revision. In fact it is stated that no 
admission as to the genuineness or as to 
the contents of those vouchers was given 
at all and what was stated by the coun- 
sel for the defendant No, 1 was that he 
had no objection if the documents were 
exhibited. 

12. Taking this as an admission 
of the documents as well their contents, 
the learned Judge appears to have made 
orders now under challenge in this revi- 


si 

afte er plaintiff's witness No. 1 Kaluram 
was examined. Plaintiff called defendant 
No. 2 Ratanlal as his es witness and put 
him as witness No, It is now not in 


Sanjay Cotton Co. v. Omprakash (Masodkar J3 


Few more developments followed 


AIR. 


dispute that while this witness was under 
cross-examination by the counsel for de- 
fendant No. 1 Some questions were allow- 
ed by the learned Judge to be asked re- 
lating to the vouchers which were ex~ 
hibited under the aforesaid circumstances 
as Exhs, 30 to 39. The counsel appear- 
ing for the applicant in this revision 
states that, however. as to the contents 
of those documents and similarly as to 
their genuineness the learned Judge did 
not allow the cross-examination. On the 
other hand, the counsel appearing for the 
plaintiff before me says that some ques- 
tions were allowed and some were not. 
This resulted in filing an application pro- 
duced at Exh, 57, which is absolutely 
cryptic, stating that the defendant No, 1 
wants to cross-examine the witness P, W. 
2 Ratanlal as to the vouchers Exhs, 30 to 
39. The learned Judge has rejected that 
application presumably saying that the 
documents were admitted and that some 
questions were allowed. This order is 
under challenge. It appears that simul- 
taneously the application at Exh, 55 was 
also made whereby the defendant No. 1 
wanted to take photographs through 
Handwriting Expert and examine con- 


‘tents of the said vouchers as to their 


genuineness, and now it is stated before 
me that some of the columns in those 
vouchers appear clearly to have been in- 
serted or filled in later on. That appli- 
cation was similarly rejected by the 
learned Judge on the same day. i.e. 7-7- 
1972. That order is also challenged be- 
fore me. 


13. Now, there appears to be some, 
confusion with respect to the right of the 
party to challenge the documentary evi- 
dence. It must be stated that a party 
defending has a right to put every piece 
of evidence before the Court which 
would include the circumstances that may, 
ultimately affect the appreciation of evi- 
dence in the trial. The purpose of cross- 
examination isto placeallthe factors be- 
fore the Court so as to enable it to come 
to a just decision on the competing cases 
and to enable the party to take out mate- 
rial which will help or otherwise show 
the probability in Jaying down its de- 
fence, This valuable right is a statutory 
one and is also the part of the basic 
principles of justice and fairness. I 
would take it that any arbitrary or un- 
just inroad on this right would not only 
affect the merits of the case but also 
disable a party in its own defence. If, 
therefore, in a viven case it is shown: that 
this salutary right has been made illusory 
by either a misconception of facts or law, 
it would not only be an error of juris- 
diction but also a material irregularity in 
the procedure. 

14. Viewed from this angle, I am 
unable to see the reasoning behind the 
orders produced at Exhs, 57 and 55. In 
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fact, the learned Judge has given rea~ 
sons in an extremely summary manner 
and one is left to surmises what impelled 
the learned Judge to reject both these 
requests. It is perfectly possible that the 
orders were so made because the appli- 
cations themselves were wanting in parti- 


culars nor pointed the matters on which. 


the cross-examination was sought with 
respect to Exhs, 30 to 39. Similar is the 
position relating to the application at 
Exh. 55. Partly, therefore the applicant 
cannot be absolved from his liability in 
this particular case, 


15. However, one thing is clear 
and admitted before me that defendant 
No. 1 is seriously contesting the c of 
the plaintiff. The said defendant has not 
accepted the documents as raising any 
liability nor has given any admission as 
required by law to its contents. There is 
no possibility in the record to proceed to 
judgment on the basig of any admission 
made by defendant No, 1. In other words, 
the matters. between the parties are very 
much at issue. If that be so, then fair- 
ness and justice require that all procedu~ 
tal steps including showing that the 
documents Exhs, 30 to 39 are not genuine 
or their contents have been inserted after 
the signatures were obtained, should be 
allowed to the defence. I take it that 
both these applications produced at 
Exhs. 55 and 57 were meant to support 
such a plea and were, therefore, called 
for a proper consideration from the 
Court. The present refusal of these ap- 
plications affects right of the defence to 
challenge some important pieces of evi~ 
dence on the basis of which their liabi- 
lity can either arise or would be nega- 
tived. In rejecting these applications, 
therefore, the learned Judge was affecting 
the right of the party to put its case 
before it and this refusal amounts to a 
clear error a on the face of res 
cord and also partakes in a material ir- 
regularity in procedure. 


16. It clearly appears that the as« 
sumption which the learned Judge made 
is unsustainable, that assumption being 
that the documents which were allowed 
to be exhibited were either admitted by 
the defendant No, 1 and the said admis- 
sion was binding on the defendant No. 1. 
In my view, from the facts narrated 
above, no such inference can be formed, 
for an admission must be clear and 
categorical, On the other hand, here 
what one finds is that the learned counsel 
merely said that he has no objection to 
exhibit the documents while he was 
asking questions to the first witness pro- 
duced by the plaintiff. If that be so it 
is neither an admission as to documents 
mor can be treated as an admission of 
the contents thereof. The error thus 
committed while passing the orders both 
at Exhs, 55 and 57 is apparent which has 
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consequently vitiated the further rejec+ 
tion of the prayers by the trial Court. 
Both these orders. therefore, are liable 
to be set aside and are set aside. 

17. This, ‘however, cannot cons 
clude the matter. As is apparent. the 
applications were Jacking in the material. 
details. It is, therefore, necessary to 
allow the defendant No, 1, the applicant 
before me to file proper applications with 
respect to the matters giving the points 
on which he wishes to cross-examine the 
witnesses produced for the plaintiff, 
Similarly, the application should be de- 
tailed enough as to what particular pore 
tions of these documents require the ex- 
amination through an Handwriting Ega 
pert and the purpose for photographic 
inspection through an Expert. After such 
application is made before the learned 
trial Court, it will be necessary that the 
plaintiff is allowed to make a reply to 
such an application. After hearing the 
parties, the learned Judge would decide 
those applications. It will be treated 
therefore that plaintiffs evidence is nof 

aver and the plaintiff will be also entitled 

to give such additional evidence as may 
be necessary. Only after plaintiff closes 
his case, the defendants can be called 
upon to proceed to evidence in support 
of the defence. 

18. The learned Judge, keeping in 
view the above observations, will now 
entertain an application for the purpose 
of permitting cross-examination, aster- 
tain the points on which such a cross- 
examination can be permitted, ascertain 
the purpose on which the Expert opinion 
is sought and then decide the matter 
afresh after hearing the parties. This 
would necessarily invalve postponement in 
the hearing of the which adjourn- 
ments should be compensated for, The 
applicant (defendant No, 1) before me 
would, therefore. pay as a condition pre- 
cedent for filing such an application bes 
fore the trial Court a sum of Rs, 150/s 


‘to the plaintiff as the costs, 


19. In the result, this revision ap- 
plication is allowed. The orders pro- 
duced at Exhs, 55 and 57 are set aside 
and the trial Court is directed to pro- 
ceed in this regard as indicated above. 
The application to the trial Court will be 
made expeditiously and the applicant’s 
counsel undertakes to do it within two 
weeks from today. The said application 
will be considered and decided by the 
trial Court keeping in view the obser- 
vations made hereinabove. , Although this 
revision is allowed. it is directed that 
the applicant shall pay further costs of 
Rs, 75/~ of this revision to the non~ap- 
plicant No. 1 original plaintiff, No costs 
as far as non-applicant No, 2 is concerned, 

Revision allowed. 


erent 
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AIR 1973 BOMBAY 44 (V 60 C 11) 
MASODKAR, J, 

Maharashtra State Electricity Board, 
Bombay, Applicant v, Union of India, 
Opponent. 

Civil Revn. Applns, Nos. 347 with 
359 to 363 of 1966, P 16-8-1972, from 
judgment and decree of S. L, Dharurkar 
n J.. Sr. Division at Akola, D/. 18-4- 

Index Note:— (A) Railways Act 
(1890). S. 74 (3) —- Where the specific 
allegation pleaded jis the negligence of 
the employees of the Railway Adminis- 
tration, plaintiff cannot succeed by letting 
in a general type of evidence against the 
administration. (Para 6) 


V, M. Golwalkar, for Applicant; P. G. 
Palshikar, for Opponent. 


ORDER:— These revision applica= 
tions are being disposed of by a common 
judgment, for there is only one common 
question raised therein. In all these 
revisions Maharashtra State Electricity 
Board being consignee filed Civil Suits 
against the Union of India for the Cen- 
tral Railway for recovery of the claims 
on account of short deliveries of slack 
coal from various places to the Paras 
Railway Siding located in district Akola. 


2. It is found out in each case by 
the learned trial Court that there had 
been in fact short deliveries which are 
from the period of July 1962 to February 
1963 in all these cases. It is also not 
disputed that the goods were so carried 
at the owner’s risk and no special pay- 
ment was made to the Railways. The 
learned trial Judge, however, took the 
view that the plaintiff failed to establish, 
as required by Section 74 (3) of the 
Indian Railways Act, that this short deli- 
very was due to the negligence of any of 
the servants of the Railways. In view 
of this finding, the learned Judge dis- 
missed all these suits. 


3. In these revisions the only 
question that was canvassed by the 
learned advocate Shri Golwalkar related 
to the requirement of the proof under 
Section 74 (3). He pointed out to me 
that in these trials evidence was let in to 
establish that the Paras Railway Siding 
Yard was a place which was not pro- 
perly guarded and further that there 
were reports of thefts from time and 
again. He referred to me to the evi- 
dence in the case leading to Civil Revi- 
sion Application No. 347 of 1966. That 
evidence, briefly stated. is of a very gene- 
ral character and merely indicates that 
there had been thefts of coal and some 
complaints were made to the authorities. 
All this evidence. however, does not in 
any manner connect the present wagons 
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nor reveal any story about the theft from 
the Railway Siding. Mr, Golwalkar states 
that there is no direct evidence whatsos 
ever relating to the shortages and the 
cause of those shortages as far as these 
six cases are concerned. He argues, how- 
ever, that the fact of shortages is proved, 
It is further proved that the Railway 
Siding which was in the charge and con= 
trol of the common carrier. the Central 
Railway was vulnerable, He further says 
that the evidence of theft or the com- 
plaints relating to thefts are also on 
record. The Railways on the other hand, 
though being the person having special 
knowledge of all these circumstances, 
have not come out nor have produced any 
documents. According to Mr, Golwalkar, 
therefore these four factors are sufficient 
to discharge the burden cast upon a 
plaintiff by virtue of sub-section, (3) of 
S. 74. In that view. he says that if 
should be held that these are the short 
deliveries referable to the carelessness or 
negligence of the employees of the Cen- 
Railway. 


4, The pleading in these cases is 
almost similar. The plaintiff’s case re- 
lating to this part of the submission is 
stated thus: : 

“The plaintiff submits that the slack 
coal as stated above.was delivered short 
due to carelessness, negligence and mis-~ 
conduct on the part of the employees of 
the railway Administration”. 

Thus, the plea that was raised in all 
these cases is of a negligence on the part 
of the employees of the railway a is- 
tration. There is no general plea that 
the railway siding yard was vulnerable or 
that there used to be thefts and that the 
administration as such was negligent 
enough. Unless there is a plea, such type 
of evidence, in my view cannot be let in. 

5. Upon the plea that there had 
been any negligence on the part of the 
employees of the railway administration 
which is the only case that is pleaded by 
the plaintiff, it is conceded that no de- 
finite evidence has been led. If that be 
the position, I fail to see how the plain- 
tiff can contend that the requirements of 
sub-section (3) of S. 74 have been com- 
plied with. A look at that provision 
which was introduced by amendment in 
1961 shows that there can be a case of 
negligence or misconduct on the part of . 
the railway administration as such, as 
well of any of its servants. The party 
who seeks to stand by a particular allega- 
tion is, therefore. required to prove that 
allegation. In this case, the specific 
allegation as pleaded was that it was the 
negligence on the part of the employees 
of the railway administration and that 
ealled for proof. As the plaintiff has not 
adduced any evidence, he cannot say that 
the onus cast by sub-section (3) of Secs 
tion 74 has been discharged, z 
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6 Mr, Golwalkar’s assumption 
that the circumstances placed by him on 
record raise an inference of negligence 
on the part of railway administration 
cannot be sustained. As indicated above 
the plea of the plaintiff is that the negli- 
gence was of the employees of the rail- 
way administration. The inference that 
has to be drawn from the facts put be- 
fore me by Mr. Golwalkar would be 
against the railway administration as such 
and not against any particular employee. 
Furthermore, negligence as any other 
fact has to be established either by cir- 
cumstances or by positive proof. Plain- 
tiff cannot succeed by letting in a general 
type of evidence, which, in my view, is 
not admissible at al. A party which 
seeks to have a decree in ħis favour upon 
_ |certain facts is bound inf law to establish 
those facts. That not ‘being done in this 
case, I feel the suits were rightly dis- 
missed. 

T; That being the position, the 
claim of the plaintiff was rightly dis- 
allowed by the learned trial Judge. I, 
therefore see no Treason to interfere with 
the orders made by the Court below. All 
these revisions shall, therefore, stand dis- 
missed. However, there will be no order 


as to costs, 
Revision dismissed, 
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(AT NAGPUR) 

PADHYE AND MASODKAR, JJ. 

Sheshrao Baliramji Kale and others, 
Petitioners v, The Collector, Buldana and 
others, Respondents, 

Special Civil Appin, No, 827 of 1972, 
D/- 10-8-1972, 

Index Note:— (A) Bombay Village 
Panchayats Act (3 of 1959), Section 28 (2) 
— Election of Panchayat Samitis — Mem- 
bers of Gram Panchayats are entitled to 
vote at such election even though the 
election of Gram Panchayat has begun or 
has not been completed —- Omission to 
mention their names in the Electoral Roll 
is improper. AIR 1973 Bom 53, Rel, on. 


Brief Note:— (A) By virtue of Sec- 
tion 28 (2) of the Act unless the newly 
elected members as per the requirement 
of sub-section (1) of Section 28, enter 
upon their office. the old members of 
the Panchayat continue to hold their 
office and, therefore, are entitled to be 
included in the list of the Electoral Col- 
lege for the purposes of elections of the 
Panchayat Samiti, (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1973 Bom 53 = Special Civil 

Appln. No. 831 of 1972, D/- 

9-8-1972. Khushal v. Collector of 
Bhandara 
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C. G. Madkholkar, for Petitioners 
S. G. Kukday. for Respondent No, 4. 


MASODKAR, J.:— By this present 
petition, yet another proceeding relating 
to the election of a Panchayat Samiti 
under the provisions of the Maharashtra 
Zilla Parishads and Panchayat Samitis 
Act, 1961, is under challenge. 

2. The Mehkar Panchayat Samiti 
in district Buldana is being constituted 
and there are 8 members to be elected 
under Section 57 (1) (f) of the Act, two 
each from four electoral colleges, one be- 
ing Dongaon. The primary members are 
the panchas elected or continued as such 
of the village Panchayats existing in each 
Electoral College. It is the complaint 
of the petitioners that there are elected 
panchas from Gohogaon Gram Pancha- 
yat. The process of new elections of 
the Gram Panchayat, Gohogaon, has 
started but yet is not complete because 
of the stay order issued by this Court, 
relating to the elections of Wards Nos, 2 
and 3 of the said Gram Panchayat. It 
is stated that Gohogaon Gram Panchas- 
yat has been divided in 4 wards. The 
petitioner No. 1 was holding the office of 
the Panch even before the present elec- 
tions and has been now elected from 
Ward No. 1 of Gohogaon. The other 
three petitioners are now elected from 
wards Nos, 1 and 4 and were not hold. 
ing offices of the panchas prior to this 
election, 

3. It is the contention. of the peti~ 
tioners that the Returning Officer and 
the Voters Registration Officer published 
a list on 12-7-1972 for the purposes of 
holding the elections to the Panchayat 
Samiti, Mehkar as far as Dongaon Elec- 
toral College was concerned. Surprising“ 
ly, however. he omitted to include Goho- 
gaon Gram Panchayat and the members 
thereof. It is contended that this itself 
vitiates the list as it affects the vested 
rights of voting, as well to be the candi-+- 
date. The Roll thus being incomplete, 
no elections can be validly convened or 
held. 

4. The voters list for the purpose 
of such election has to be prepared under 
the provisions of the Rules called the 
Maharashtra Panchavat Samitis (Regis- 
tration of Voters and Conduct of Elec- 
tion) Rules, 1962. It indicates that mem- 
bers of every Gram Panchayat are entitled 
to be included in that list. The provi- 
sions of Sections 27 and 28 (2) of the 
Bombay Village Panchayats: Act, 1958 
indicate the tenure of these members. 
These provisions have been recently in- 
terpreted by us in Special Civil Appin. 
No. 831 of 1972 = (reported in AIR 1973 
Bom 53). (Khushal v, Collector of Bhan- 
dara) and we have held that by virtue of 
Sec. 28 (2) of the Act unless the newly 
elected members as per the requirement 
of sub-section (1) of Section 28, enter 
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upon their office, the old members of 
the Panchayat continue to hold their 
office and, therefore. are entitled to he 
included in the list of the Electoral Col- 
lege for the purposes of elections of the 
Panchayat Samiti. If that be the posi- 
tion. which is apparent in terms of Sec- 
tion 28 (2) of the Bombay Village Pan- 
chayats Act, we fail to see how the pre- 
sent list was prepared without including 
any names from the Gram Panchayat, 
Gohogaon. At the Bar there was no 
justification put forward as to the vali- 
dity of the said list as far as omission 
of w Gohogaon Gram Panchayat is con~ 
cerned. 


5. It is of essence that the list 
which is a basis of elections from an 
Electoral College is properly prepared. 
Gohogaon Gram Panchayat being’ one of 
the basic units. the members holding the 
offices of that Gram Panchayat have a 
valuable right as far as the Electoral Col- 
lege is concerned. Though the process 
of election of Gohogaon Gram Panchayat 
might have begun and might not have 
been completed that does not postulate 
that there is any interregnum as far as 
the offices of the members of the Gram 
Panchayat are concerned. The provisions 
of Section 27 which speak of tenure and 
the provisions of Section 28 (1) clearly 
show that the tenure has to begin from 
the date of the first meeting of the new- 
ly elected members and is to end a day 
prior to the date after the succeeding 
general election and the first meeting of 
the elected members in such an election. 
The provision of Section 28 (2) of the 
Bombay Village Panchayats Act is in 
terms based on the principle that the 
corporate office of the member should 
always be full and that no vacancy is 
postulated. The section recognizes that 
the well-known principle that there is a 
continuity and succession in the corpo- 
rate life. Thus, it is not conceivable that 
though the offices are held by the mem- 
bers of the Gram Panchayat, they should 
be deprived of the valuable rights of 
being voters or contestants at the elec- 
tions of the Panchayat Samiti, 


6. We have, therefore, to hold 
that the action of the respondent No, 2 
in excluding the name of the Gohogaon 
Gram Panchayat and the names of the 
existing members as contemplated by 
Section 28 (2) is not valid in law. 


7. In the result, a writ of manda- 
mus shall issue to respondents Nos, 1 and 
2 to include the name of the Gohogaon 
Gram Panchayat and also the names of 
the Members of the said Panchayat as 
indicated above. After doing this alone, 
the respondent No. 1 shall take further 
steps to notify the elections from the 
Dongaon Electoral College of Panchayat 


Samiti Mehkar, The persons so includ~ 


Kishinchand: v. Kalavatt 


A.LR. 


ed will have right fo get themselves 
nominated on the basis of the list so 
prepared and to take part in the process 
of election. 

8 The rule in these terms is made 
absolute. The respondents 1 and 2 to 
pay costs to the petitioners, 

Rule made absolute 
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VAIDYA, J. 
Kishinchand Murjimal and others, 
Petitioners v, Bai Kalavati and others, 
Respondents, 


Special Civil Applns, Nos, 2185, 2194 
and 2187 of 1969, D/- 14-3-1972, to set 
aside order of A®pellate Bench. Sm. C, C. 
at Bombay, D/- 26-3-1969. 


Index Note:— (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 13 (1) (2) read with 
Section 13 (2) — Applicability — Hard, 
ship — Onus of proof — Duty of Court. 


Brief Note:—- (A) Section 13 (2) ap- 
plies generally to all suits for eviction 
filed under Section 13 (1) (g). No excep- 
tion is made in respect of suits filed by 
trustees of a charitable trust. Therefore 
it is the duty of the Court to consider 
all the circumstances relating to hardship 
of both the plaintiff and the defendant as 
required by Section 13 (2), (Para 8) 


The onus of proof of hardship lies, 
having regard to provisions, both on the 
tenant and the landlord with regard to 
their respective hardships. In weighing 
the greater hardship, the Court should 
consider whether or not any other rea- 
sonable accommodation is available to 
the tenant and also any offer by the 
landlord of accommodation or finance for 
purchasing or providing accommodation. 

(Paras 10 to 12) 

Section 13 (2) does not require “suit- 
able accommodation” to be available to 
the tenant. It requires “reasonable ac- 
commodation” to be available to the 
tenant. . What is reasonable will depend 
on the circumstances of each case. Rea~ 
sonable cannot mean equally convenient 
or luxurious, though it may not neces- 
sarily exclude idea of convenience and 
comfort. The expression used in Sec- 
tion 13 (2) is “hardship” and not 
convenience” or “unsuitability”. 

(Paras 16, 17) 

Index Note:— (B) Constitution of 
India, Article 227 — Finding based on 
appreciation of evidence if can be chal- 
lenged under Article 227. 


Brief Note:— (B) If findings of the 
Appeal Court are based on appreciation 


of evidence, normally they cannot be 
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challenged in High Court in a petition 
under Art. 227, (Para 9) 

Index Note:— (C) Bombay Kents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Sections 29, 13 (2) — 
Power of Appeal Court to interfere with 
decision of trial Court about hardship 
under Section 13 (2). 


Brief Note:— (C) An Appeal Court 
will be ordinarily slow to interfere with 
the decision of the trial Judge on ques- 
tions like the balance of hardship, for this 
is primarily a question of fact. To suc- 
ceed, the appellant must show that the 
trial Judge misdirected himself on a 
question of law or that he based his 
judgment on some finding of fact on 
which there wag no evidence. If in 
drawing up the statutory balance sheet 
of hardship under Section 13 (2), there 
is some evidence of hardship on each 
side the decision of the trial Judge must 
be normally final. The appellate Court 
can interfere in certain circumstance, for 
instance, if there is no evidence of hard- 
ship on one side or if the trial Judge has 
held to be relevant some matter which 
in law is not relevant such as the ab- 
sence of a view of a neighbouring hill, 
river, tree Or something pleasant of that 
kind y {Para 15) 


Index Note:— (D) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Section 5 (1), 6 — Mean- 
ing | of words “residence” and “residential 
use”. 

Brief Note:—- (D) The word “resi- 
dence” must be understood in the con- 
text of the Act as used in Section 6, The 
words “residential use” as opposed to 
“non-residential use” must, therefore, be 
used not for education, business trade or 
storage within the meaning of S., 5 (1). 
It cannot be said that the construction 
of a marriage hall or a charitable hospi- 
tal by a charitable trust would be put- 
ting the premises to use for education 
business, trade or storage within the 


meaning of Section 6. (Para 19) 
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C. A, No, 2185 of 1969 Ashok A, Desai (for 
No. 1) In Spi. C. A. No, 2187 of 1969 and 
{for No. 1) (A to D), for Opponents. 


ORDER :— These three Special Civil 
Applications under Article 227 of the 
Constitution of India are filed by the 
Trustees of a Public Charitable Trust 
known as “Manikram Menghraj Trust”, 
It is a trust registered under the Bom- 
bay Public Trusts Act, 1950. The trus~ 
tees filed three suits. R., A, E. Suit No. 
4497 of 1963, R, A. E, Suit No. 4498 of 
1963 and R. A, E, Suit No. 782/6191 of 
1963 against respective tenants who are 
the respective respondents in the three 
petitions. The suits were decreed by the 
trial Court and the decrees for eviction 
under Section 13 (1) (g) read with Sec- 
tion 13 (2) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947. in all the three suits were set aside 
in the three appeals filed by the respec- 
tive tenants before the Appellate Bench 
of the Court of Small Causes on the 
ground that greater hardship would be 
caused to the tenants if a decree for 
eviction is passed. The said decision of 
the Small Causes Court is challenged in 
all the above petitions; and the prin- 
cipal question which arises for determi- 
nation in these three petitions is as to 
whether the Appellate Bench was right 
in refusing to pass a decree in the facts 
and circumstances of the case on the 
ground that no other ‘suitable’ accom- 
modation was available for the tenants 
in the city of Bombay, 


2. In R. A. E, Suit No. 782/6191 
of 1963, in which Special Civil Applica~ 
tion No. 2185 of 1969 is filed, the alle- 
gations made by the trustees in the plaint 
may be briefly stated as under: That 
suit was filed against Hansraj Dwarkadas, 
(the husband of respondent No. 1 and 
father of respondents Nos, 2, 3 and 4 
Hansraj admittedly died during the 
pendency of the appeal before the Ap- 
pellate Bench). The trustees claimed the 
suit property a 2, Chowpatty Road, Bom- 
bay, bearing C. S. No. 423 of Malabar 
Hill and Cumbala Hil Division. The 
defendant Hansraj was the monthly 
tenant in respect of the premises on the 
first floor of the main building standing 
on the said property, 


3. By an order made by the Bom= 
bay City Civil Court, Bombay. in Charity 
Application No, 19 of 1957 on July 1, 
1957, directions were given to the trus- 
tees for utilizing a sum of Rupees one lac 
and fifty thousand out of the trust fund 
for purchasing a plot of land and for 
constructing thereon. a marriage hall 
somewhere in the suburbs of Bombay to 
commemorate the memory of the execu- 
tor of the will, Nanikram Menghraj, as 
mentioned in the said will. It was also 
ordered that two sums of Rupees Fifty 
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thousand and Rupees two lacs and twenty 
five thousand should be applied cy pres 
for construction and maintenance of a 
Tuberculosis Clinic in Bombay. By an= 
other order dated May 1, 1959, made by 
the Bombay City Civil Court, Bombay, 
in Charity Application No. 18 of 1959. the 
trustees were given liberty to set up a 
marriage hall on the said premises pur- 
chased by the plaintiffs at 2, Chownpatty 
Road, instead of in the suburbs of Bom- 
bay and also to establish a clinic for all 
clinical examinations and a maternity 
hospital, nursing home, mobile hospital 
and garages for mobile vans, doctors’ cars, 
servants’ quarters and other necessary 
structures.’ The trustees were also au~ 
thorised by the said order to take all 
steps to eject the tenants in the premises 
at 2 Chowpatty d and demolish the 
structures on the plot and to construct 
thereon a marriage hall, a clinic. mater-~ 
nity and nursing home and a charitable 
hospital including equipment and office 
premises, garages for mobile vans, doc- 
tors’ cars, servants’ quarters and other 
mecessary structures and to expend for 
the said purpose a sum of Rupees four 
lacs and forty-five thousand, 

4, The trustees thereafter inform~ 
ed the defendant Hansraj that if he 
agreed to vacate the suit premises. they 
were prepared to purchase on ownership 
basis suitable premises for a value not 
exceeding Rs, 50,000/~, which premises 
the plaintiffs were prepared to let to the 
defendants on standard rent, Even in the 
plaint it was alleged that the trustees 
were ready and willing to abide by that 
offer. On August 25, 1962, the trustees 
through their attorney’s notice terminat- 
ed the defendants’ tenancy on the ground 
that the suit premises were required by 
the trustees for occupation for the pura 
pose of the trust. The defendant, how- 
ever, did not vacate the premises and in 
the course of the correspondence refused 
to do so. The trustees, therefore, filed 
the suit on December 18, 1963 for ree 
covering possession of the suit premises 
ffrom the said defendant. 

5. The suit was resisted by Hans- 
raj on the ground that the premises were 


mot reasonably and bona fide required by - 


the trustees for the occupation for the 
purpose of the trust and that greater 
hardship would be caused by passing a 
decree for possession than by -refusing 
to pass it. The suit was tried along with 
other two suits from which the other 
two Special Civil Applications arise. On 
considering the oral and documentary evi= 
dence in the case the learned Judge of 
the Small Causes held that the trustees 
proved that they were the trustees en- 
titled to sue the defendants, that the 
tenancy of the defendants was duly ter- 
minated by legal and valid notice, that 
the trustees reasonably and bona fide re- 
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quired the premises for their occupation 
for the purpose of the trust, that Sec- 
tion 13 (2) did not apply to a suit by 
trustees under Section 13 (1) (g), that 
even if it applied, greater hardship would 
be caused by refusing to pass the decree 
than by passing the decree for possession. 
Similar decrees on identical grounds 
Were passed against the other tenants= 
defendants. 


6. The defendants carried appeals 
against the said decision. The Appellate 
Bench found that the trustees required 
the premises for the purpose of the trust 
and their requirement was genuine, but 
reversed the finding of the trial Court 
with regard to hardship. So far as Hansa 
taj was concerned the Appellate Court 
did, not agree with the trial Court that 
Section 13 (2) of the Rent Act did not 
apply to the case of a trust; but on 
merits found that Hansraj could not ob- 
tain “suitable accommodation” in spite 
of the efforts made in that behalf and 
held that greater hardship would be 
caused to him and his family if a decree 
for eviction was passed. As- it is stated 
by the counsel appearing for the other 
tenants that the matters are settled, it is 
unnecessary to refer to the facis of the 
other suits, 


7. So far as the suit against Hans- 
raj, who as stated above died during the 
pendency of the appeal, is concerned, it 
fs urged by Mr, Abhyankar, the learned 
counsel for the petitioners, that the Ap- 
pellate Bench erred in law in reversing 
the finding of the trial Court with regard 
to applicability of Section 13 (2) and 
with regard to the comparative hardship. 
He submitted that the approach of the 
Appellate Bench to the question of hard- 
ship was erroneous firstly because there 
was no basis for holding that Hansraj 
had made efforts; and. even if he made 
efforts, the same are insufficient: secondly, 
it erred in holding that even the hardship 
to the son-in-law of Hansraj who is alleged 
to have been residing with Hansraj was 
hardship which was relevant under Sec- 
tion 13 (2); and thirdly. it erred in as~ 
suming that it was necessary for the 
trustees to establish that the tenant could 
secure alternative accommodation at the 
same rent and of the same area and in 
ignoring the hardship to the trustees. I 
do not find much substance in any of 
these contentions except the one relat~ 
ing to consideration of hardship under 
Section 13 (2). 


8. Section 13 (2) applies generally 
fo all suits for eviction filed under Sec- 
tion 13 (1) (£). No exception is made in 
respect of suits filed by trustees of a 
charitable trust. The Appellate Bench 
was therefore right in holding -that it 
was the duty of the Court to consider, 
all the circumstances relating to hard- 
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ship of both the plaintiff and the defen- 
dant as required by Section 13 (2). 

9. So far as the other contentions 
raised by Mr, Abhyankar are concerned, 
the Appellate Bench had a discretion to 
consider all the relevant circumstances 
and a duty to consider the reasons and 
findings of the trial Court. It believed 
the efforts made by Hansraj. I; had also 
power to believe or disbelieve the defence 
that son-in-law of Hansraj lived with 
the family of Hansraj and believed the 
defence. It referred to the hardship to 
the public and to the trustees and found 
that the hardship to defendants is grea- 
ter if they are evicted. These findings 
are based on appreciation of evidence 
and normally they cannot be challenged 
in this Court in a petition under Art, 227 
of the Constitution of India, 


10. However, the trustees must 
succeed on the ground that the Appel- 
late Bench failed to consider provisions 
of Section 13 (2) the hardship to the 
trustees and the effect of refusing to 
pass a decree in the facts and circum~ 
stances of the case, which are not un- 
common in Bombay and which would 
practically wipe out Section 13 (1) (g) so 
far as premises in Greater Bombay are 
concerned. It is common knowledge that 
anybody who wants rented or other pre~ 
mises in Bombay has to invest heavily, 
The trustees themselves fairly and rea~ 
sonably offered to buy premises on 
ownership basis for Rs, 50,000/~ for let- 
ting out to Hansraj on standard rent or 
to advance an amount of Rs. 50,000/~ in 
the event of the tenant proposing to buy 
premises on ownership basis, The words 
of Section 13 (2) are:— 


* eect the Court is satisfied thaf, 

having regard to all the circumstances 
of the case including the question whe-~ 
ther other reasonable accommodation is 
available for the landlord or the tenant, 
greater hardship would be caused by 
passing the decree than by refusing to 
pass it.” 
The onus of proof of hardship lies. hav- 
ing regard to these provisions, both on 
the tenant and the landlord with regard 
to their respective hardships, 


11. The Court must consider 
hardship to all who may be affected by 
the grant or refusal of an order for pos~ 
session — relatives, dependents, lodgers, 
guests, and the stranger within the gates 
— but should weigh such hardship with 
due regard to the status of the persons af- 
fected and their proximity to the tenant 
or landlord, and the extent to which, 
consequently, hardship to them would be 
hardship to him. The circumstances to 
be considered are those existing at the 
time of the hearings. As stated above 
the suit was filed in 1968. It would be 
unreasonable to hold that though 9 years 
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have passed and the trustees offered and 
still offer Rs, 50,000/~ either for purchas- 
ing an ownership flat or financing the 
purchase of the ownership flat by the 
tenant, the tenant or his heirs were un« 
able to secure alternative accommodation 
in Greater Bombay, 

12. Although the question of other 
available accommodation is normally the 
most important of the circumstances to 
be considered. there is no rule that an 
order for possession cannot be made un- 
Jess other accommodation equal in area 
and equally protected by the Acts, is 
available for the tenant. See Sims v. 
Wilson, (1946) 2 All ER 261-265. In 
weighing the greater hardship, the Court 
should consider whether or not any other 
reasonable accommodation is available to 
the tenant and also any offer by the 
landlord of accommodation or finance for 
purchasing a providing accommodation. 

In the present case the trial 
Court “had ‘considered all these aspects, 
The trial Court observed: 


Kaassssss ME, Naronha argued that 
greater hardship would be caused by re- 
fusing to pass the decree for eviction be~- 
cause in that event the object of the 
trust would be frustrated for want of 
accommodation and the large income ac- 
cumulated so far and that which would 
accumulate in, future to the extent of 
Rs, 55,000/~ per year would lie idle and 
the public at large who is +o benefited 
mnder the objects of the trust would 
suffer greater hardships by being deprived 
of the medical aid which is so essential 
in Bombay. Especially the poor section 
of the public would be a great sufferer. 
It is in evidence that a sum of Rupees 
5,45,000/~ has already accumulated so far 
ede the head of the medical relief fund 
and this amount would augment by 
Rs. 65,000/- per year in future. The 
trustees under the permission of the City 
Civil Court, Bombay have invested a sum 
of Rs, 1,50,000/~ in purchasing the suit 
property in the year 1953. The inten- 
tion in purchasing property was not 
to profiteer out of its use but is to con- 
struct a new building suitable for the 
object of the trust on demolition of the 
suit premises after obtaining their pos- 
session. If the decree for eviction is re= 
fused, the Trustees would not be in a 
position to carry out the objects of the 
trust; because there is no other accom- 
modation available for the purposes...... is 
The learned Judge further held, 


Seats As against this, the hardship 
which would be caused to the defendants 
would be comparatively less in that they 
would be deprived of the premises only. 
Mr. Chandan contended that the hard- 
ship which would be caused to the de- 
fendants would be greater with the re- 
sult that the defendants would be on the 
streets in view of the present acute shorts 


50 Bom. [Prs. 18-15] 


age of the residential and business pre- 
mises. The plaintiff-trustees with a view 
to ameliorate the conditions of the de- 
fendants on eviction informed the defen- 
dants from time to time that on the de- 
fendants agreeing to vacate the ` suit 
premises, they are prepared to purchase 
on ownership basis suitable premises 
which would be let to the defendants on 
standard rent. The plaintiff trustees 
showed their willingness to purchase pre- 
mises for value not exceeding Rupees 
50,000/- for Mr, Hansraj and Rs, 7,500/- 
each for Mr, Ganpat Gopal and Kashi- 
nath Balkrishna. These offers were made 
even prior to the present suits. The 
same offers are also made in the plaints 
and even at the stage of the trial of the 
suits. x x x x The defendants have 
rejected the above offers on the ground 
that they are neither reasonable nor suit- 
able to them........ ` 

The learned Judge considered the reasons 
for the rejection of the offers and found 
that they were not valid. In paragraph 
15, he observed as follows: 

s Lastly as regards the com- 
parative hardship of Hansraj it is an 
admitted position that he has no other 
accommodation where he can shift after 
eviction. In his case, the plaintiff trus- 
tees have offered to purchase suitable 
premises for the value not exceeding 
Rs. 50,000/- on ownership basis which 
would be let to him on standard rent. 
Mr, Kishinchand the plaintiff No. 1 has 
offered in his evidence to lend the above 
amount to Mr, Hansraj on such terms and 
conditions as this Court may deem fit. 
These offers are rejected by Mr. Hans- 
raj mainly on the ground that it would 
not be possible for him to acquire ade~ 
quate premises for the value not exceed- 
ing Rs. 50,000/-- He has admitted in his 
evidence that he is ready and willing to 
shift to the premises in any other part 
of Greater Bombay provided they are 
suitable to him, He has examined Mr. 
R. G. Kapadia as his witness. Mr. Kapa- 
dia is practising as an architect. His- 
evidence is that his firm has supervised 
the construction of about 8 to 10 resi- 
dential buildings during the last 3 years. 
Out of them two were in the area of 
Malabar Hill and the remaining at Santa 
Cruz and Vile Parle, The flats in these 
buildings are disposed of both on rental 
and ownership basis. The rates of 
ownership premises were Rs. 100/- to 
Rs. 125/- and Rs. 70/- to Rs. 75/- per. sa. 
ft. in the area of Malabar Hill and Santa 
Cruz and Vile Parle respectively. The 
tenancy of Mr, Hansraj has been termi- 
nated in August 1962, Had he really made 
any bong fide efforts to find out alter- 
native accommodation since then, he 
would have in all probability succeeded 
in acquiring the same? His evidence 
shows that he had' made some inquiries in 
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1962 about the residential premises situate 
in the neighbourhood of Malabar Hill 
through some estate brokers. Admitted- 
ly no inquiries are made about the pre- 
mises in other parts of Bombay. Fur- 
ther he has not himself seen any pre~ 
mises. On reading his evidence his griev- 
ance appears to be not that of any resi- 
dential premises are not available but that 
he is not in a position to acquire them 
on his own income.” 

_ ÅM. The learned Judge then con- 
sidered the income of Hansraj, the area 
which he was personally occupying, and 
the number of members of his family, 
although the learned Judge excluded from 
consideration the grand-daughter of Hans- 
raj on the ground that his son-in-law 
was residing in a separate flat in Morariji 
Mansion and was working as an agent 
in the Bank of India Ltd, Cumbala Hill 
Branch and that he was in a position 
to maintain his wife and his daughter 
and it was inconceivable that Hansraj 
would desire his grand-daughter not to 
reside with his son-in-law. The other 
son-in-law was residing in the suit pre- 
mises with his wife and one child and 
was serving as the Reservation Officer in 
the Indian Airlines Corporation on a 
monthly salary of Rs. 1,000/-. The 
learned Judge found that it was difficult 
to believe that he would not find out 
some other accommodation because the 
defendant did not.even care to examine 
as a witness. He considered in detail the 
portions of the suit flat used and oc- 
cupied by the various members of the 
family as well as the servants and found 
that the claim of Hansraj that his mini- ~ 
mum requirement was 3000 sq. ft. was 
clearly exaggerated and dishonest. He 
considered his income and ultimately 
found, 

“In view of his aforesaid financial 
position, it would not be difficult for him 
to acquire suitable alternative accommo- 
dation. Consequently no greater hard- 
ship would be caused to | him if decree 
for eviction is passed... 

15. It is well ied that an Ap- 
peal Court will be ordinarily slow to in- 
terfere with the decision of the trial 
Judge on questions like the balance of 
hardship, for this is primarily a ques- 
tion of fact. To succeed, the appellant 
must show that the trial Judge mis- 
directed himself on a question of law 
or that he based his judgment on some 
finding of fact on which there was no 
evidence. If in drawing up the statu- 
tory balance sheet of hardship, there is 
some evidence of hardship on each side 
the decision of the trial Judge must be 
normally final. See 1946-2. All ER 261 
referred to above. The appellate Court 
can interfere in certain circumstances, 
for instance, if there is no evidence of 
hardship on one side or if the trial Judge 
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has held to be relevant some matter 
which in law is not relevant such as 
the absence of a view of a neighbour- 
ing hill, river. tree or something plea- 
sant of that kind. 

16. Turning now to the judgment 
of the Appellate Bench, I find that it has 
reversed the finding of the trial Court, 
in a manner which would render Sec. 13 
(1) (£) nugatory, so far as Greater Bom- 

y is concerned. After merely sum- 
marising the contentions of Hansraj in 
his evidence, the Appellate Bench went 
on to observe, 

Soave According to Mr. Khambatta, 
the requirements of Hansraj can be satis- 
factorily met by a flat of 1200 sq. ft. The 
learned trial Judge has observed that 
the family of Hansraj can be suitably ac- 
commodated in a flat of 1000 sq.ft. In 
our opinion there is no warrant for this 
observation. As pointed out by the learn- 
ed trial Judge. the area of the premises 
in the occupation of Hansraj is 4730 sa. ft. 
Hansraj has been living in these 
premises with his family for a num- 
ber of years. In considering what is 
suitable alternative accommodation for a 
tenant. the mode of living he is used to 
is a material factor...... In our view, there- 
fore, the whole family of Hansraj must 
be taken into account in deciding . the 
question of hardship. The learned trial 
Judge has remarked in his judgment that 
on his inspection of premises, he 
found that the entire premises were not 
really needed by raj. In our opin- 
ion, the learned trial Judge was wrong 
in allowing his judgment to be influenced 
by the impression which was made on 
him when he saw the premises. There 
is nothing to show’ whether that im- 
pression. was correct or not. The ques- 
tion must be decided on the evidence on 
record. It can be argued that the al- 
ternative accommodation for Hansraj need 
not be of the same size as the premises 
in question viz. 4730 sq ft. Even so, we 
do not think that an area of 1000 sq. ft. 
or 1200 sq.ft. can be considered suitable 
for Hansraj and his family who’ have 
been accustomed to live in larger pre- 
mises for a long period......... In our view 
he was not expected to make efforts in 
this behalf in every part of the city. It 
cannot be urged that he must take up 
his residence wherever he could get it 
within his means. It also cannot be 
urged that he should secure a flat on lease 
even by paying premium for it. Another 
factor which must be taken notice of is 
the extreme difficulty of securing accom- 
modation in the city. In these circum- 
stances, we are satisfied that Hansraj 
could not obtain suitable alternative ac- 
commodation in spite of efforts made in 
that behalf.” 

This conclusion of the Appellate Bench, 
in my judgment, is a total distortion of 
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the requirement of Section 13 (2). The 
séction does not require “suitable ac- 
commodation” to be available to the 
tenant. It requires “reasonable accom- 
modation” to be available to the tenant. 


17. What is reasonable will de- 
pend on the circumstances of each case. 
Reasonable cannot mean equally conve- 
nient or luxurious, though it may not 
necessarily exclude ideas of convenience 
and comfort. The expression used in 
Section 13 (2) is “hardship” and not “in- 
convenience” or “unsuitability”, The 
Appellate Bench has assumed that Sec- 
tion 13 (2) refers to “suitability”. The 
said assumption is, in my opinion, patent- 
ly illegal. The Appellate Bench has fur- 
ther ignored the detailed, relevant and 
cogent reasons given by the trial Court 
(including that was observed at personal 
inspection of the said premises) for hold- 
ing that greater hardship would be caus- 
ed to the trustees by refusing to pass a 
decree. It ought to have properly con- 
sidered the fair and reasonable offer made 
by the trustees to Hansraj. On these 
grounds alone the finding recorded by the 
Appellate Bench must be set aside. The 
Appellate Bench misdirected itself on 
law, illegally ignored the reasons given 
by the trial Judge and erroneously re- 
versed the correct findings of the trial 
Court under Section 13 (2). 


18. Mr, Chitale. the learned coun- 
sel for the respondents sought to support 
the decree passed by the Appellate Court 
by arguing firstly that the requirement 
of the trustees for constructing marriage 
hall, clinice and hospital etc. is not re- 
quirement for residential purposes and, 
hence, any decree that would be passed 
on. that ground evicting the tenant would 
‘be contrary to Section 25 (1) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 which prohibits 
conversion of residential purpose to non- 
residential purpose. The trial Court has 
rightly negatived this contention on the 
ground that the requirement cannot be 
considered to be for non-residential] pur- 
pose because a large portion of the con- 
struction will be used by the doctors, 
nurses and patients who would be resid- 
ing therein although for different times 
and sometime temporarily and the pre- 
sent use of the building itself is not whol- 
ly for residential purposes, 


19. Moreover, the word “residence” 
must be understood in the context of the 
Bombay Rents, Hotel and Lodging House 
Rates Control “Act, 1947. as used in Sec- 
tion 6. The words “residential use” as 
opposed to “non-residential use” must, 
therefore, be use not for education, busi- 
ness, trade or storage within the mean- 
ing of Section 5 (1). It cannot be said 
that the construction of marriage hall or 
a charitable hospital would be putting 
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the premises to use for education, busi- 
ness, trade or storage within the mean= 
ing of Section 6, 


20. Residence” has no doubt a 
variety of meanings according to the Sta~ 
tute or document in which it is used. 
It is an “ambiguous word” and may Te- 
ceive a different meaning according to the 
position in which it is found. The word 
may receive a larger or more restricted 
meaning according to what the Court 
believes the intention of the Legislature 
to have been, in framing the particular 
provision in which the word occurs. A 
man’s residence is very often the place 
where he sleeps at night. (See Black~ 
burn, J, Oldham, I. OM & H. 158, citing 
R. v. Norwood, (1867) 2 QB 457). Some~ 
times it is described as the place where 
he and his family sleep or eat though 
he carries on his business in that very 
place (See Lakshman v. Balkrishna, 27 
Bom LR 937 = (AIR 1925 Bom 398) ). In 
Sarat Chandra Basu v. Bijoy Chand 
Mahatab, 64 Ind App 77 = (AIR 1937 
PC 46). the Privy Council considered „the 
meaning of the expression “resides” in 
Section 33 of the Indian Registration Act 
and observed that, “there is no reason 
for assuming that it contemplates only 
permanent residence and excludes tem- 
porary residence.” In Shri: Shri Kishore 
Chandra v. Babu Ganesh, (1954) SCR 
919 at p. 925 = (AIR 1954 SC 316) again 
in the context of Section 33, the Supreme 
Court laid down that “Residence only 
connotes that a person eats, drinks and 
sleeps at that place and that it is not 
necessary that he should own it”. Hav- 
ing regard to these various meanings of 
the word ‘residence’ and the scheme of 
the Rent Act as indicated in Section 6, 
it must be held that the legislature in 
using the words “non-residential pur- 
pose” in Section 25 did not intend to 
prohibit use of a building like the suit 
building containing a residential flat like 
the suit flat and the land on which such 
a building stands for purposes of con~ 
struction of Marriage Halls, Charitable 
Hospital and quarters and garages for 
Doctors and Nurses as in the present 
case. - The said Marriage Halls, Hospital 
etc. are likely to be used for sleeping, 
eating, drinking etc. temporarily if not 
permanently from day-to-day particular- 
ly in a crowded city like Bombay. The 
use of the same cannot be described, in 
the facts and circumstances established 
in the case, as “non-residential” use with- 
in the meaning of even Section 25, 


21. The second contention of Mr. 
Chitale is that the finding of the two 
Courts that the trustees require the pre- 
mises for their use is contrary to law as 
they have not recorded a clear finding 
that the trustees reasonably and bona 
fide require the premises, This submis~ 
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sion is also not tenable because in amend= 
ing Section 13 (1) (g). if the Legislature 
intended that the requirement of the 
trustees should also be proved to be bona 
de and reasonable they would have 
stated so, Instead they have merely used 
the words, “or where the landlord is a 
trustee of a public charitable trust that 
the premises are required for occupation 
for the purposes of the trust”. It is an 
alternative ground in respect of premises 
belonging to public charitable trusts 
added to the ground which originally 
stood in Clause (g) of Section 13 (1), by 
Bombay Act 61 of 1953 to advance the 
cause of public charity by not allowing it 
to suffer for want of.accommodation, The 
ground merely requires the trustees to 
establish that there is some requirement 
importing an element of necessity which 
compels them to file a suit for eviction, 
Such a requirement has been, adequately 
established in the facts and circumstances 
of the present case. I do not think that 
anything more was required by law. The 
two Courts below are, therefore, right in 
holding that the trustees satisfied the re- 
quirement of Section 13 (1) (g). 


22, Lastly, Mr. Chitale submitted 
that it was the duty of the Appellate 
Bench to record a clear finding that 
hardship that would be caused to the 
tenant would be less than hardship that 
would be caused to the trustees and in 
the absence of such ding no decree 
for eviction could be passed under Sec- 
tion 13 (1) (g). This contention is to be 
mentioned only to be rejected. The find- 
ings of the trial Court, referred to above, 
sufficiently discuss the hardships both to 
the trustees and the tenant and clearly 
indicate that greater hardship would be 
caused to the trustees by refusing to pass 
a decree than to the tenant by passing a 
decree against him. Mr. Chitale referred 
in this connection to a decision of the 
Gujarat High Court in Abdulrehman v. 
Trustees, Maniar Jamat, AIR 1968 Guj 
184. which merely lays down that the 
claim of the trustees under S, 13 (1) (g) 
is also subject to the restriction under 
Section 13 (2), With respect I agree 
with the view and it is unnecessary to 
discuss the matter any further as I hold 
for reasons already stated that the find- 
ing of the trial Court under S, 13 (2) 
is illegally reversed by the Appellate 
Bench on this point, 

23. At this stage consent terms 
are filed in Special Civil Application 
No, 2187 of 1969 and Special Civil Ap- 
plication No. 2194 of 1969 and in those 
matters all that requires to be done is 
to pass orders in accordance with the 
said consent terms. Order accordingly in 
those matters. 

In view of the findings record- 
ed above, rule in Special Civil Applica“ 
tion No, 2185 of 1969 shall be made ab-~ 
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solute. ‘The decree passed by the Appel- 
late Bench is set aside and the decree 
passed by the trial Court is restored, 
subject to the following modifications— 

“Provided that the decree shall be 
suspended till the petitioners offer Rupees 
50,000/- with interest at 6 per cent. per 
annum on that amount from the date of 
the suit till the date of the offer for 
financing the purchase of a block by the 
respondents on the terms proposed by 
the petitioners in the plaint or as a loan 
to the respondents as stated at the trial. 
Tf the petitioners or any one on behalf 
of the trustees make such an offer and 
the respondents refuse to accept the offer 
or refuse to reply to the offer made by’ 
the petitioners within one month from 
the date of the offer. the decree shall be 
executable at once by the petitioners. 

Provided ‘further that for purposes 
of execution, of the decree as modified 
herein, the petitioners shall address 
notices making the offer referred to above 
to the address of the respondents 1 to 4 
given in Special Civil Application 
No, 2185 of 1969 and post them by re- 
gistered post, acknowledgment due, On 
such posting in any post office in Bombay 
the period of one month referred to 
above shall commence to run from 8 
days after such posting; and the said res- 
pondents shall be deemed to be served 
with the notices. The trustees shall 
thereafter be entitled to execute the 
decree on the expiry of the said period 
of one month even if some or all of the 
said respondents claim that they were 
not served with the notice or even if any 
or all of them were not in fact served 
with the notices”, 

25. The respondents 1 to 4 to pay 
the costs of the petitioners in Special 
Civil Application No, 2185 of 1969 
throughout, 

Rule made absolute. 
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Khushal Gajananrao Vanjari, Peti- 

tioner v. The Collector and another, Res- 
pondents. 

Bhagwan Mahadeo Patwari. Intervener. 
Special Civil Appln. No. 831 of 1972, 

D/- 9-8-1972, 

Index Note:— (A) Bombay Village 
Panchayats Act (1958), S. 28 — Section 
creates a fiction by which the tenure of 
the office of a member of the Panchayat 
is capable of being extended beyond five 
years till new elections are held — (X- 
Ref:— Maharashtra Panchayat Samitis 
(Regulation of Voters and Conduct of 
Election) Rules (1962), R. 3). (Para 8) 
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Cases Referred : Chronological 
(1967) Special Civil Appln. No. 
No. 617 of 1968, D/- 28-7-1967 
t=. 1968 Mah LJ (Note) 4, Deorao 
v. Tahsildar, Hinganghat 8 
L. G. Kotval & V, V. Kaore, for Petis 
tioner; P. G, Palshikar, Asst. Govt. Plea- 
der, for Respondents; K H, Deshpande, 
for Intervener, 
DER:— The petitioner asked for 
a writ of mandamus directing the resa 
pondent No, 1 to hold the elections of 
the Gram Panchayats Parsodi, Kharbi and 
Kondhi forthwith and also for quashing 
of the order dated 14-7-1972 of the res~ 
pondent No, 2. The petitioner further 
asked for directing the respondent No, 2 
to include the name of the petitioner in 
the voters’ list of the Panchayat Samiti, 
Shahpur Block, 

2. The petitioner is a resident of 
village Parsodi and also the Sarpanch of 
the village Panchayat of that place. This 
village Parsodi along with 10 other 
villages was included in the Nagpur Re- 
venue District till 30th of April 1970. By 
a Government Notification dated 30th of 
April 1970, 10 villages from the Nagpur 
District including the village Parsodi were 
transferred to the Bhandara Revenue 
District. Subsequently by a Notification 
dated 28-3-1972 the limits of the Nagpur 
and Bhandare districts as constituted by 
sub-section (1) of S. 4 of the Maharashtra 
Zi Parishads and Panchayat Samitis 
Act, 1961 were re-constituted and the 
State Government in exercise of the 
powers conferred on it by Section 254 (1), 
Clause (a), excluded the villages Lohara, 
Peotha, Kondhi, Saori, Rajedahegaon, 
Parsodi, Kharadi, Thana, Kharbi and 
Chikhali from the Nagpur district and in- 
cluded them in the Bhandara district, the 
notification being No. ZPA-1070-16559- 
(1)-P, dated 28-3-1972, Originally, the 
Panchayats of the three villages Parsodi, 
Kondhi and Kharbi were included in 
the Mounda Block which was attached to 
the Nagpur District. Later on it was trans- 
ferred to the Bhandara Panchayat Samiti. 
Bhandara Panchayat Samiti was divided 
into three electoral divisions viz., Pahela, 
Shahpur and Dhargaon. The three 
villages Parsodi, Kondhi and Kharbi were 
included in the Shahpur electoral devision 
and as such the members of these village 
Panchayats would be entitled to take part 
in the Panchayat Samiti elections of the 
Bhandara Panchayat Samiti. 


3. The elections of the Bhandara 
Zilla Parishadgs were held on 27-5-1972 
and the petitioner and other members of 
the village panchayats of these three 
villages were the voters for that election 
and their names were included in the 
voters’ list as the transfer was given 
effect to by that time, “a 

. For the elections of the Pan- 
chayat Samiti of the Bhandara Block in 
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which these villages were included a 
voters’ list was published on 12-7-1972 
by the respondent No. 2, but while pre- 
paring this list the names of these three 
villages were shown in that list, but the 
names of the voters from the villages 
were kept blank. From each village 
Panchayat there were 9 electors for the 
panchayat Samiti. Thus from these three 
villages Parsodi, Kondhi and Kharbi 27 
members were excluded from the Pan- 
chayat Samiti list. The petitioner and 
Other. persons like him whose names were 
excluded applied to the Voters’ Registra- 
tion Officer. respondent No, 2, on 14-7~ 
1972 for inclusion of their names in the 
voters’ list. The respondent No, 2, how- 
ever, rejected their application by order 
of the same date ie. 14-7-1972. The 
respondent No. 2 rejected the application 
on the ground that the normal term of 
4 years of the village Panchayat Parsodi 
expired on 3-7-1971 and even the extend~ 
ed term also expired on 3-7-1972 and, 
therefore from 3-7-1972 onwards the 
members of the village Panchayat Parsodi 
ceased to be the members thereof and, 
therefore, their mames cannot be includ- 
ed in the electoral roll of ensuing elec- 
tion of the Panchayat Samiti. The peti- 
tioner and others like him, then applied 
to the Collector on 20-7-1972 requesting 
him that the elections of the Bhandara 
Panchayat Samiti which were to be held 
on 31-7-1972 be postponed. No action 
appears to have been taken on this ap- 
plication. The petitioner, therefore, ap- 
proached this Court by this writ petition. 
We issued a rule on this petition on 27-7- 
1972 and also issued on that day an in- 
terim injunction restraining the respond- 
ent No. 1 from holding the elections of 
te Epcot Samiti, Bhandara fixed for 
-7-1972, 


5. After the interim injunction 
was granted, there was an application 
by one Bhagwan Mahadeo Potwar of 
village Saori for intervention and for 
modification of the stay order passed by 
us on 27th July 1972. We heard this 
application on 29-7-1972 and permitted 
the said applicant Bhagwan to intervene, 
but we rejected the prayer for modifica- 
tion of the injunction as sought by the 
said intervener, with the result that the 
elections of the Bhandara Panchayat 
Samiti which were to be held on 31-7- 
1972 could not be held, 


6. Section 28 of the Bombay 
Village Panchayats Act. 1958, provides 
for the commencement of the term of 
office of the members elected at a gene- 
ral election of a Panchayat. According 
to Section 28 (1) of the Act, the term of 
office of the elected members of the Pan- 
chayat-commences from the first meeting 
of the Panchayat which is to be held on 
a day fixed by the Collector within four 
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weeks from the date on which the names 
of the elected members are published 
under Section 10. Under Section 27 (1) 
of the Act the members of a Panchayat, 
except as otherwise provided, are to hold 
office for a term of four years. 

term of four years can be extended by 
the State Government for a period not 
exceeding in the aggregate five years, 
that is. for a maximum period of one 
year. Sub-section (2) of S. 28 provides 
that the term of office of the outgoing 
members shall be deemed to extend to, 
and expire with. the day before such 
meeting, 

T. Now, there have been no fresh 
elections of the village Panchayats of 
these three villages Parsodi, Kondhi and 
Kharbi which are included in the Shahpur 
electoral college of the Bhandara Pan- 
chayat Samiti and the sitting members 
of these village Panchayats continue to 
be the members of the respective pan- 
chayats till fresh elections are held to 
the Panchayats in those villages. On the 
date when the voters’ list for this Pan- 
chayat Samiti was prepared the members 
of these three village Panchayats con- 
tinued to be the members of these village 
panchayats and as such, they were en= 
titled to have their names included as 
voters in the electoral roll of the Pan- 
chayat Samiti, Bhandara. The voters’ 
list for the Panchayat Samiti has to be 
prepared under Rule 3 of the Maharashtra 
Panchayat Samitis (Registration of Voters 
and Conduct of Election) Rules, 1962. It 
requires the Collector to prepare a 
voters’ list through an officer appointed 
by him for each electoral division in a 
block whose responsibility will be to keep 
the voters’ list up-to-date by including 
therein the names of all persons who are 
for the time being members of Pan- 
chayats and of an Executive Committee, 
if any and by deleting therefrom the 
names of all persons as and when such 
persons cease +0 be members thereof, 


8. Since the members of the village 
panchayats of these three villages, name- 
ly, Parsodi, Kondhi and Kharbi were at 
the time of this electoral roll members 
of the panchayats and continued to be 
the members of the panchayats their 
names had to be included in the said 
electoral roll and the Voters’ Registra- 
tion Officer was not right in not includ- 
ing the names of the members of these 
village panchayats like the petitioner in 
the said electoral roll. Undoubtedly 
these three villages were included in the 
Shahpur electoral college and in the 
electoral roll the names of these villages 
have been shown. but the names of the 
members from these three village pan- 
chayats have been omitted from the said 
list. This Court in Special Civil Appln. 
No. 617 of 1967, decided on 28-7-1967, 
(Deorao v. Tahsildar, Hinganghat), re- 
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ported in 1968 Mah LJ Note No, 4, has 
taken a view that sub-section (2) of Sec- 
tion 28 creates a fiction by which the 
tenure of the office of the members of the 
Panchayat is capable of being extended 
to a period even beyond five vears and, 
therefore, if no fresh elections have been 
held after the expiry of the first term 
or the extended term, then tillsuch elec- 
tions are held these members continue 
to be the members of the respective 
village Panchayats. The names, therefore, 
of the petitioner and persons like him, 
that is, the members of the three village 
panchayais iad to be included in the 
electoral roll, 


9. We, therefore, quash the order 
of the respondent No. 2 dated 14-7-1972 
and direct the respondent No. 2 to include 
the name of the petitioner in the voters’ 
list of the Panchayat Samiti, Shahpur Bloc 
of the Bhandana Panchayat Samiti. All 
the members of the village Panchayats 
in the Shahpur electoral division are en- 
titled to have their names included in the 
voters’ list for the Panchayat Samiti, 
since the members of these village Pan- 
chayats continue to be the members of 
their respective village panchayat till the 
elections are held and they are replaced 
by the duly elected members. On the 
basis of such corrected electoral roll by 
including the names of the voters from 
the Shahpur electoral division, elections 
to the Bhandara Panchayat Samiti will 
not be held according to the programme 
to be fixed by the respondent No, 1. The 
interim injunction granted by us on 27-7- 
1972 is hereby dissolved. The elections 
to the other blocks which were to be 
held on 3lst of July 1972, but which 
were stayed on account of the interim 
injunction granted by this Court. will not 
be held on a date to be fixed by the 
Collector. Since all the other formalities 
prior to the holding of elections have 
been complied with in the case of other 
two electoral blocks, it will not be neces- 
sary to go through the formalities again, 
but it will be sufficient only to hold the 
elections on the dates to be fixed by the 
respondent No, 1. So far as the Shahpur 
electoral division is concerned, all the 
formalities will have to be gone into after 
the inclusion of the names of the voters 
from the said electoral division and that 
will take some time and the elections for 
this block will not synchronise with the 
elections of the other two blocks, Since 
the elections of the Shahpur division will 
necessarily be delayed and if the results 
of the elections of the other two blocks 
are declared and they are in a position 
to constitute a Panchayat Samiti, the 
electors from the Shahpur division are 
likely to be prejudiced, We, therefore, 
direct that the results of the elections of 
all the three blocks will be declared on 
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one and the same date, though the elec- 
tions might be held at different times. 
Mr, Deshpande at this stage says that the 
elections of the Pahela Electoral Division 
have already been declared since there 
were no contestants in that constituency. 
If that is so declared, then the direction 
given by us above will not affect this 
constituency. 

_ 10. _, With these directions, we allow 
this petition. The respondents 1 and 2 
will pay the costs of the petitioner. The 
intervener will not get any costs as al- 
ready ordered by us, 

Petition allowed. 


i 
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NAIN, J. 

Madhukar Bhaskar Sheorey, Appel~ 
lent v. Smt. Saral Madhukar Sheorey, 
Respondent. 

A. F. O. D. No. 216 of 1969, D/- 7-12~ 
1971, against decision of G. - Desai 
Judge City Civil Court at Bombay in 
M. J. P. No. 975 of 1968. A 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 13 (1-A) — Decree for 
divorce cannot be denied on the ground 
that the petitioner has failed to remedy 
the wrong such as cruelty which led to 
the decree for judicial separation — (X- 
Ref:— Section 23 (1) (a)). 


Brief Note:— (A) The petitioner in 
such a case is under no obligation to 
assure the other party that his previous 
cruelty would cease and that he would 
treat her well or to ask her to come and 
stay with him. A fortiori there cannot 
be any question of his being in the 
wrong by not carrying out such obliga- 
tion such as to disentitle him to the relief 
of divorce. 

Section 13 (1-A) _ refers to existing 
State of affairs and all that it requires 
is that in fact there has been no resump- 
tion of cohabitation between the parties 


for a period of two years or upwards. It ` 


provides for maintenance of a true 
balance between respect for the binding 
sanctity of marriage and the social con- 
siderations which make it contrary to 
public policy to insist on the mainten- 
ance of a union which has utterly broken 
down and on preventing a party to the 
marriage from remarrying and living 
respectably. Case law discussed, 
(Paras 15. 16) 

Cases Referred: Chronological Paras 
AIR 1968 Bom 332 = 70 Bom LR 

80. Laxmibai Laxmichand Shah 

v. Laxmi Chand Ravji Shah 7 
AIR 1968 Mys 274 = (1968) 1 Mys 

LJ 447, M. Someswara v, Leela- 

vathi 
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AIR 1968 Puni & Har 287 = 70 
Pun LR 286, Chaman Lal Chuni n 
Lal v, Smt. Mohinder Devi i g 
AIR 1962 Puni 432 = 64 Pun LR 
491. Ishwar Chander Ahluwalia 


v. Smt. Pomilla Ahluwalia , 8 
fl943 AC 517 = (1943) 2 All ER 
76. Blunt v. Blunt 14 


D. Y. Lovekar, for Appellant; M. L. 
Pendse (amicus curiae). for Respondent. 

JUDGMENT:—- This is an appeal by 
the original petitioner against the judg- 
ment and order dated 14th October 1968 
of a Judge of the Bombay City Civil 
Court dismissing his petition for divorce 
under Section 13 (1-A) of the Hindu Mar- 
riage Act, 1955 (hereinafter referred to 
as “the Hindu Marriage Act”) The peti- 
tioner is the husband, The respondent 
fis the wife. 

2. The brief facts leading to this 
litigation are that the petitioner was mar~ 
ried to the respondent on 22nd February 
1961 in Nagpur according to Hindu Vedic 
rites. On 26th June 1964 the respondent 
filed in the Court of the learned Civil 
Judge, Senior Division. Nagpur, a peti- 
tion for judicial separation inter alia 
under on 10 (1) (a) and (b) of the 
Hindu Marriage Act on the grounds of 
desertion and cruelty. On 12th January 
1965 a decree for judicial separation was 
passed in favour of the respondent, There 
are fortunately no children of the mar- 
riage. 


3. Thereafter in 1968 the petitioner 
filed in the Bombay City Civil Court the 
petition from which the present appeal 
arises under Section 13 (1-A) of the 
Hindu Marriage Act praying for divorce 
on the ground that there has been no re~ 
sumption of cohabitation as between the 
parties to the marriage for a period or 

upwards of two years after the passing 

of the decree for judicial imn The 
said petition was dismissed by the Bom- 
bay City Civil Court on 14th October 
1968 by the order under appeal. Against 
the said order of dismissal the present 
appeal has been filed by the petitioner 
husband in this Court against his wife 
the respondent, 


4. The ground given by the learn=- 
ed Judge for the dismissal of the peti- 
tion is that Section 13 (1-A) of the Hindu 
Marriage Act is controlled by Section 23 
of the said Act and that by virtue of 
the said provision if any of the grounds 
for granting relief exists the Court shall 
decree such relief provided the petitioner 
is not in any way taking advantage of 
his own wrong or disability for the pur- 
pose of such relief. The learned Judge 
proceeds to observe that the decree for 
judicial separation in favour of the res- 
pondent was passed on the ground of 
cruelty and because the respondent was 
ill-treated. The learned Judge took the 
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view that after the decree for judicial 
separation in favour of the respondent 
was passed the petitioner should have 
assured the respondent that he would 
treat her well, and that as there was no 
evidence before the Court that the peti- 
tioner had at any time assured the res- 
pondent that he would treat her well and 
t as there was also no evidence that 
he had asked her to come back and stay 
with him and she had refused, the peti~ 
tioner was taking advantage of his own 
wrong and was not entitled to relief 
under Section 13 (1-A). The learned 
Judge appears to have taken the view 
that a decree for judicial separation hav- 
ing been passed against the petitioner in 
consequence of his own wrong the peti- 
tioner must remedy that wrong to be- 
come entitled to a decree for divorce, 
otherwise in applying for a decree for 
divorce he was taking advantage of his 
own wrong which led to the decree of 
judicial separation in favour of his wife. 
i The respondent wife remained 
absent and was ex parte in the Bombay 
City Civil Court. She is also ex parte 
here. As I found that an important ques- 
tion might arise as to whether after a 
decree for judicial separation on, the 
ground of cruelty was passed in favour 
of the respondent wife the petitioner hus- 
band was under any obligation to remedy 
that wrong and to give an assurance to 
the respondent that she would no longer 
be treated with cruelty or that she 
would be treated well and to call upon 
the respondent to come back and live 
with him, I requested Mr, M, L, Pendse 
to appear amicus curiae and argue the 
matter. He has been good enough to do 
so and has rendered valuable assistance 
in the matter, 


_ 6 | There appears to be little doubt 
that under Section 23 (1) (a) of the Hindu 
Marriage Act it is the conduct of the 
petitioner after the passing of the decree 
for judicial separation that is to be taken 
into consideration in deciding whether the 
petitioner is or is not in any way taking 
advantage of his own wrong. In my 
opinion, Section 23 (1) (a) has no Tre- 
ference to the past conduct of the peti- 
tioner such as cruelty which may have 
led to the passing of the decree for judi- 
cial separation. The wrong or disability 
referred to in Section 23 (1) (a) must be 
a “wrong or disability for the purpose of 
such relief” as the petitioner wants in 
the petition then before the Court and 
mot the wrong of the petitioner which 
was the subject-matter of the previous 
petition for judicial separation. The 
ground for the granting of the relief of 
judicial separation is the matrimonial 
offence of wrong or cruelty whereas the 
ground for the granting of the relief of 
divorce is that after the passing of the 
decree for judicial separation, there has 
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been no resumption of cohabitation as be- 
tween the parties to the marriage for a 
period of two years or upwards, The 
reference in that case is to an existing 
state of affairs between the parties to 
the marriage, that is that there has been 
mo resumption of cohabitation between 
the parties for a period of two years or 
upwards. The reference is not to a 
matrimonial offence or wrong committed 
by a party. As I will show a little later 
the enactment of Section 13 (1-A) in 
1964 is a legislative recognition of the 
principle that in the interest of society 
if there has a breakdown of the 
marriage, there is no purpose in keeping 
the parties tied down to each other. 


7. After the enactment of Sec« 
fion 18 (1-A) of the Hindu Marriage Act 
by the Hindu Marriage (Amendment) Act, 
1964 the various High Courts have had 
occasion to deal with the matter, In the 
case of Laxmibai Laxmichand Shah v. 
Laxmichand Ravji Shah, 70 Bom LR 80 
= (AIR 1968 Bom 332) the wife had ob« 
tained a decree for restitution of con= 
flugal rights in a proceeding instituted by 
her for that relief. Later the husband 
initiated proceedings for the dissolution 
of the marriage by a decree of a divorce 
on the ground that there been no 
restitution of conjugal rights for a period 
of two years or upwards after the passing 
of the decree or restitution of conjugal’ 
rights, ‘There was evidence before the 
Court to show that the husband had 
wilfully refused to comply with the 
decree for restitution of conjugal rights 
after being called upon to do so. The 
Jearned trial Judge was of the view that 
this was irrelevant. On appeal my 
brother Chandrachud, J. held that under 
Section 23 (1) of the Hindu Marriage Act 
it is open to the Court to refuse to pass 
a decree for divorce under Sec, 13 (1-A) 
on a petition filed by a party who has 
refused to resume cohabitation for a 
period of two years or upwards after 
the passing of a decree against such per- 
son for restitution of conjugal rights. He 
therefore allowed the appeal and set 
aside the decree for divorce passed by 
the trial Court. It is clear that what 
Chandrachud, J, took into consideration 
was the conduct of the petitioner hus< 
band subsequent to the passing of the 
decree for restitution of conjugal rights 
in as much as he refused to comply with 
the decree of the Court and not his con- 
duct which led to the passing of the 
decree for restitution of conjugal rights. 


8. In the case of Ishwar Chander 
Ahluwalia v. Shrimati Pomilla Ahluwalia, 
AIR 1962 Punj 432, there was a decree 
for restitution of conjugal rights in 
favour of the husband against the wife. 
After the passing of the decree for res- 
titution of conjugal rights the husband 
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took further proceedings for having the 
marriage declared a nullity on the 
ground of fraud thus making it impossi- 
ble for the wife to comply with the 
decree for restitution of conjugal rights, 
It was held by Falshaw. C. J. of the 
Punjab High Court that it was impossi< 
ble for the wife to make any effort to 
comply with the decree for restitution of 
conjugal rights as long as the husband 
was proceeding with the petition for 
nullity of the marriage. The husband 
ought at least to have waited for a period 
of two years after the dismissal of | 

nullity proceedings before he could legi- 
timately claim for divorce. The husband 
was therefore refused relief under Sec- 
tion 13 (1) (ix) by virtue of S, 23 (1). 
Here again the Court took into con- 
sideration the conduct of the husband 
subsequent to the passing of the decree 
for restitution of conjugal rights in his 
favour which disentitled him to a decree 
for divorce. I might observe that this 
was a case prior to the passing of Sec~ 
tion 13 (1-A) in 1964 and was under the 
repealed, Clause (ix) of Section 13 (1). 

9, In the case of Chaman Lal 
Chuni Lal v. Smt, Mohinder Devi. AIR 
1968 Punj & Har 287, there was a decree 
for restitution in favour of the wife. 
The husband refused to comply with the 
decree though called upon to do so. He 
thereafter filed a petition for divorce 
under Section 13 (1-A). His petition was 
however dismissed and the High Court 
took the view that the husband was 
taking advantage of his own wrong and 
that a decree for restitution of conjugal 
rights having been passed against him it 
was his duty to make efforts to comply 
with the said decree. He could not 
avoid the restitution of conjugal rights 
for two years after the decree and then 
make a petition for divorce on that 
ground, thus taking advantage of his own 
wrong. The conduct of the husband 
which disentitled him to a decree for 
divorce was his conduct subsequent to 
the passing of the decree for restitution 
of conjugal rights. 

10. In the case of M. Someswara 
v. Leelavathi, AIR 1968 Mys 274 there 
was a decree for restitution of conjugal 
rights in favour of the husband. In 
compliance with the decree the wife went 
and lived with the husband for q few 
days. She however left him after the 
few days alleging that he was cruel, The 
husband subsequently filed a petition for 
divorce under Section 13 (1-A). The wife 
proved her allegation of cruelty. Relief 
was refused to the husband on the ground 
that by being cruel to his wife and pre- 
venting her from complying with the 
decree for restitution of conjugal rights 
and thereafter applying for divorce. he 
was taking advantage of his own wrong. 
Here again it was the conduct of the 
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husband in whose favour the decree for 
restitution of conjugal rights had been 
passed subsequent to the passing of the 
decree that was taken into consideration. 

LL The Hindu Marriage Act was 
passed in 1955. Prior to that there was 
for some time statutory provision for 
judicial separation and divorce in the 
States of Bombay and Madras, but we 
are not concerned with that aspect of 
the matter. Statutory provision for judi- 
cial separation and divorce was introduc- 
ed in the whole of India for the first 
time in 1955. Section 10 of the Hindu 
Marriage Act provides six grounds for 
a decree for judicia] separation. Three 
of the grounds, namely desertion, cruelty 
and isolated acts of adultery are grounds 
which arise from a wrong committed by 
one of the parties to the marriage. The 
remaining three grounds, namely, one of 
the parties suffering from leprosy of 
venereal disease or insanity may arise 
‘without a wrong committed by a party 
to the marriage. In all the six cases 
Section 10 (2) provides that after the 
passing of the decree for judicial separa- 
tion the Court may recind the decree 
in proper cases. This may be if the 
Court is satisfied that the desertion is 
over, the cruelty is ended or even that 
the party guilty of isolated acts of ad- 
ultery has given up the committing of 
the matrimonial offence, or in case of 
diseases that there has been a cure. 

12. Under Section 13 (1) of the 
Hindu Marriage Act the Court may grant 
divorce either on account of a specified 
matrimonial offence. a disease or a party 
to the marriage not being heard of for 
a period of seven years, which may be 
due to no fault of his as where he might 
be a prisoner of war. The matrimonial 
offences for which divorce may be grant- 
ed are habitual living in adultery, con- 
version to another religion or renuncia- 
tion of the world such as entering into 
Sanyasa. The last three would be acts of 
volition of a party to the marriage and 
may conveniently be called matrimonial 
offences, i 

13. Prior to the amendment of the 
Hindu Marriage Act in 1964, there were 
two more grounds on which the Court 
could grant divorce but only at the in- 
stance of the wronged party. Those 
grounds were that the party against 
whom a decree for judicial separation 
had been passed had not resumed cohabita- 
tion for a space or period of two years 
or that the party against whom a decree 
for restitution of coniugal rights had 
been passed had failed to comply with 
the decree. These grounds were contain- 
ed in Section 13 (1) (viii) and (ix) res- 
pectively. These provisions have how- 
ever been repealed and instead S. 13 (1-A) 
has been enacted which gives a right not 
only to the party in whose favour the 
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decree for judicial separation or restitu~ 
tion of conjugal rights had been passed, 
but also to the other party against whom 
such decree has been passed to apply for 
divorce, If the decree is for judicial 
separation, all that is required is that 
there should have been no resumption of 
cohabitation as between the parties to 
the marriage for a period of two years 
or upwards. If the decree is for restitu~ 
tion of conjugal rights, all that is re- 
quired is that there should have been no 
restitution of conjugal rights for a period 
of two years or upwards. Section 13 
(1-A) refers to existing state of affairs 
and has no reference to a wrong com- 
mitted by a party to the marriage or by 
whom the wrong is committed. This pro« 
vision is totally different from the pro- 
visions of Section 13 (1) (viii) and (ix) 
which gave the right to apply for divorce 
only to the wronged party and not to the 
wrong-doer. It is undoubtedly true that 
any relief granted by the Court will have 
to take into consideration the conduct of 
the party applying for divorce by virtue 
of Section 23 (1). But such conduct must 
In any Case after the amendment of Sec- 
tion 13 in 1964 necessarily be the con- 
duct subsequent to the passing ọf the 
decree for judicial separation or restitu- 
tion of conjugal rights, and not prior 
conduct. There is also no obligation to 
remedy the wrong which led to the 
decree for restitution of conjugal rights 
or judicial separation. 


14, In England the development of 
law has been partly by judicial decisions. 
These are embodied in the Common Law 
of England. In the earlier cases, it was 
laid down that the discretion to grant 
divorce should be exercised in favour of 
a guilty petitioner only whether the peti- 
tioner had married again, reasonably be- 
lieving the other spouse to be dead or 
that the marriage had been finally dis- 
solved or that the petitioner had been 
compelled by her husband to lead a life 
of prostitution or that the petitioner’s 
adultery had been condoned and had not 
conduced to the respondent’s adultery or 
where the wilful neglect or misconduct 
of the respondent husband caused or con- 
duced to his wife’s adultery. These prin- 
ciples are set out in Rayden on Divorce, 
1967 (Tenth) Edition at page 319, para 61 
as old principles. These principles have 
however not been followed in more re~- 
cent cases, Rayden sets out the new prin- 
ciples at page 320, para 62, in the same 
edition: — 

_ “The Court, in exercising its discre- 
tion, ought to look at every aspect and 
circumstance of the case, including the 
consequences which would ensue from 
the refusal of a decree. and should have 
regard to (1) the position and interests of 
the children of the marriage, (2) the in- 
terest of the party with whom the peti- 
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tioner has committed adultery, with 
special regard to their future marriage, 
(3) the question whether, if the marriage 
be not dissolved. there is a prospect of 
reconciliation between the spouses, (4) the 
interest of the petitioner, particularly as 
regards allowing him to remarry and live 
respectably, (5) the interest of the com- 
munity at large judged by maintaining a 
true balance between respect for the 
binding sanctity of marriage and the 
social considerations which make it con- 
trary to public policy to insist on the 
maintenance of a union which hes utterly 
broken down’ 


The passage in para 62 from Rayden on 
Divorce quoted above has been taken 
from the speech of Viscount Simon L. C. 
a the Judicial Committee of the House 

f Lords in the case of Blunt v, Blunt, 
doas AC 517, 

15. In my opinion, when the Legis- 
lature amended Section 13 in 1964 by 
deleting Clauses (viii) and (ix) of Sec- 
tion 13 (1) which gave right to apply for 
divorce only to the party in whose favour 
a decree for judicial separation or res- 
titution of conjugal rights had been pass“ 
ed and not to the other party. and by 
enacting Section 13 (1-A) which conferred 
a right on both the parties, the Legisla- 
g expression to new and 
more liberal on the subject of 
divorce. The amended section provides 
for divorce where the prospect for recon~ 
eiliation has faded which ig evidenced by 
mon-resumption of married life for two 
years or upwards after the decree for 
judicial separation or restitution of con= 
jugal rights. The amendment takes note 
of the interest of the community in not 
maintaining a union which has utterly 
broken down and the interest of the peti- 
tioner as regards allowing him to remarry 
and live respectably. Section 13 (1-A) 
refers to existing state of affairs namely, 
that in case of a decree for judicial sepa- 
ration, there has been no resumption of 
cohabitation as between the parties to 
the marriage for a period of two years 
or upwards and in the case of a decree 
for restitution of conjugal rights there 
has been no restitution of conjugal rights 
for a period of two years or upwards. 
The provision does not refer to a matri- 
monial offence or a wrong. It provides 
for maintenance of a true balance be- 
tween respect for the binding sanctity of 
marriage and the social considerations 
which make it contrary to public policy 
to insist on the maintenance of a union 
which has utterly broken down and on 
preventing a party to the marriage from 
remarrying and living respectably. I 
have no doubt that in granting relief 
under Section 13 (1-A) the Court will and 
must take into consideration See, 23 (1) 
and consider the conduct of the peti- 
tioner subsequent to the passing of the 
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decree for judicial separation or restitu- 
tion. of conjugal rights and not grant re- 
lief to a party who is taking advantage 
of his own wrong. It has however no 
reference to remedying the wrong which 
led to the decree for judicial separation 
or restitution of conjugal rights, 

; That raises the question as to 
whether, as the learned Judge in the 
order, under appeal states, the petitioner 
in case was under any obligation te 
assure the respondent that his previous 
cruelty would cease and that he would 
treat her well or to ask her to come 
back and stay with him. I am afraid, I 
am unable to spell out any such obliga- 
tion against the petitioner from Section 
13 (1-A). If there is no such obligation 
on him, there is no question of his being 
in the wrong by not carrying out such 
obligation such as to disentitle him to the 
relief of divorce. All that S. 13 (1-A) 
requires is that in fact there has been 
no resumption of cohabitation between 
the parties for a period of two years or 
upwards. This condition has been satis- 
fied and. in my opinion, there is nothing 
to disentitle the petitioner from getting 
the relief of divorce. 

17. In the result, the order dated 
14th October 1968 is set aside and there 
will be a decree for dissolution of mar- 
riage by divorce in favour of the peti- 
tioner, There will be no order as to 


costs. 
Appeal allowed, 
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V. M. Limaye, for Petitioner; M. R. 
Kotwal, Asst, Govt, Pleader, for Oppon- 


ent. 

ORDER:—— This is a petition by a 
Iandlord whose suit for possession of the 
property was dismissed by the appellate 
Court which reversed the decree of the 
trial Court which granted the claim. 

2. The petitioner is the owner of 
City Survey No. 2607 situated at Meharun 
within the municipal limits of Jalgaon. 
On this site there are five buildings which 
have been leased to the respondent, the 
State of Maharashtra, on a monthly ten~ 
ancy at a rent of Rs. 250/- per month. 
The lease was effected for the purpose 
of occupation of police personnel of the 
respondent. In Civil Suit No, 19 of 1965 
filed on March 22, 1965, which was decre- 
ed on July 2. 1966, the plaintiff was held 
entitled to charge permitted increases at 
the rate of Rs, 32.66 in addition to rent 
and the said suit was decreed for the 
arrears claimed therein. The claim of 
the plaintiff for the educational cess was 
‘disallowed on the ground that there was 
no notice served by him on the respond- 
ent on that account, 

3. On October 3, 1966, by Ex. 26 
the petitioner served a notice upon the 
respondent claiming arrears of rent for 
more than six months, By the said 
motice the tenancy of the respondent was 
terminated with effect from October 31, 
1966. In the said notice in paragraph 4, 
respondent No, 1 was told that if default 
was made in compliance with the terms 
of the notice, a suit would be filed for 
the recovery of possession and other re~ 
liefs. In the said paragraph it was also 
mentioned that ‘this Tan notice under 
section 80 of the Civil P, C? Within 
the period required by the statute there 
was no compliance by the respondent. 
The petitioner therefore filed the suit on 
January 23, 1967, claiming arrears of 
permitted increases from March 22, 1965 
to October 31, 1966, arrears of education 
cess for a period of three years upto 
October 31, 1966, rent for August, Septem- 
ber and October 1966 and compensation 
from November 1966 to January 22, 1967. 
The petitioner also claimed possession 
and future mesne profits until delivery 
of possession and costs, 

4. Out of the defences the point 
that remains for consideration at present 
is whether there was a proper service of 
notice under Section 80 of the Civil P. C. 
The trial Court decreed the suit by hold- 
ing that there was proper service of 
notice whereas the appeal Courtheld that 
there was no proper service under Sec- 
tion 80 and dismissed the suit for pos- 
session, The petitioner has filed this 
petition for relief of possession by quash- 
ing the order of the appellate Court. 

5. Mr, Limaye who appears for 
the petitioner contended that the terms 
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of notice very clearly stated what is re« 
quired to be done by respondent No, 1. 
He argued that the provisions of S, 80 
are satisfied by the terms of notice, 
Ex, 26. and the date on which the suit 
is filed. Section 80 requires that a suit 
cannot be filed “against the Government 
or against a public officer ...... ee» Until 
the expiration of two months next after 
motice in writing has been delivered to 
or left at the office of ........, stating the 
cause of action, the name, “description and 
place of residence of the plaintiff and the 
relief which he claims; and the plaint 
shall contain a statement that such notice 
has been so delivered or left”, So far as 
the two months period after service of 
notice is concerned, that is satisfied be- 
cause the notice is dated October 3. 1966, 
and the suit was filed on January 23, 
1967. So far as the name, description 
and place of residence of the plaintiff and 
the relief that is claimed are concerned, 
there can be no dispute that these states 
ments are contained in the notice, The 
plaint also states that a notice has been 
given, The point that was considered by 
the appellate Court was that the notice 
does not satisfy the requirement regard- 
ing cause of action, The appellate Court 
found that the claim for possession had 
not materialised at the date when the 
motice was given and therefore the notice 
was invalid in regard to the claim for 
possession, 


‘6. The argument accepted by the 
lower appellate Court and urged by Mr, 
Kotwal appearing for respondent was ag 
follows: One of the necessary factors to 
be proved by the landlord before he can 
obtain possession from the tenant is that 
the tenancy has been terminated, Unless 
and until the tenancy is terminated, there 
can be no cause of action in favour of 
a Jandlord to obtain possession from the 
tenant. What was further urged was 
that until and unless the termination be- 
comes effective, there cannot be a suit 
for possession. In other words, the date 
of termination of the notice must expire 
before the cause of action for obtaining 
possession is complete. Mr, Kotwal’s con- 
tention therefore was that unless the 
motice was given after the tenancy was 
in fact terminated, there could be no 
motice under Section 80 as one of the 
essential ingredients included in cause of 
action for possession was not in existence 
unless the notice under Section 80 was 
given after the date of the termination 
of tenancy. In the instant case there is 
no doubt that the tenancy was terminat- 
ed with effect from October 31, 1966, and 
the notice was given on October 3. 1966. 
Obviously therefore if one of the essen- 
tial conditions for the service of notice 
under Section 80 is that it must be serv- 
ed after. the tenancy is in fact termi- 
nated. then this notice is bad. There are 
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several decisions which support the con~ 
tention advanced by Mr, Kotwal that a 
premature notice is not a valid notice 
under Section 80. I need not refer to 
the several authorities cited by Mr. 
Kotwal on this point as that is the law. 
Mr, Kotwal, therefore, urged that the 
suit for possession had to be dismissed 
on that ground and there was no reason 
to interfere with the order passed by the 
appellate Court, 

{e Mr. Limaye’s contention, how~ 
ever, was that the entire construction of 
the notice in regard to the validity had 
to depend upon the interpretation of the 
expression “cause of action” mentioned 
in Section 80. In the notice a statement 
of the cause of action is necessary to be 
stated. Mr. Limaye’s further contention 
was that the tenancy has in fact expired 
is not one of statements to be included 
in the cause of action before the notice 
can be said to be a valid notice. The ex- 
pression “cause of action” is an elastic 
expression and it has to vary with the 
circumstances of each case, The “cause 
of action” has been considered to be a 
bundle of facts which it is necessary for 
the plaintiff to prove before he can suc~ 
ceed in the suit. Now, if the suits are 
of different nature, what is contained in 
the bundle of facts must necessarily vary 
according to ‘the facts of each particular 
case, 

8. According to Mr, Limaye, the 
present notice states the, following facts: 

(1) That respondent is in arrears for 
the payment of rent for a period of more 
than six months. : 

(2) That respondent is therefore a 
defaulter within the provisions of the 
Bombay Rent Act. 

(3) That on that account the peti- 
tioner is entitled to terminate the ten= 
ancy, and the tenancy is terminated with 
effect from the end of October 31, 1966. 

(4) That if default is made in com- 
pliance regarding payment of rent. a suit 
will be filed for recovery of possession 
and the amounts due to the petitioner. 


(5) That this notice is given under 
Section 80 of the Civil P. C 
Mr. Lamaye’s contention, therefore, was 
that every fact which was to be proved 
by the plaintiff had been stated with de- 
finiteness in the said notice. Upon a suit 
being filed. the plaintiff has to ae 
(1) that respondent is a tenant, (2) 
respondent is in arrears for more eee 
six months, (3) that within a period of 
30 days from the service of notice the 
payment was not made and (4) that the 
tenancy has been terminated before the 
filing of the suit. The proof of these 
facts would have entitled the petitioner 
to get an order for possession from the 
Court in regard to the premises in the 
occupation of the respondent, 
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9. The question then arises whe- 
ther this notice is defective by reason of 
ihe fact that the notice is given during 
the period during which the tenancy was 
subsisting. In other words. at the time 
the notice under Section 80 is given, the 
claim had not fully matured as no suif 
could have been filed before October 31 
in any case, That no suit could have 
been filed within two months of the ser- 
vice of the notice is one factor, and the 
second factor is that no suit can be filed 
before the time the tenancy was termis 
nated, Mr, Limaye’s contention on this 
point was that termination of tenancy by 
a notice wag an unilateral act and that 
act has been done by the plaintiff-peti- 
tioner. No act from the defendant-res- 
pondent was necessary for making effec+ 
tive the notice given by the petitioner, 
After having given the notice to termi- 
nate the tenancy with effect from Octo- 
ber 31. the petitioner had done all that 
he was required to do in order to enable 

to file a suit. One fact remained, 
namely that he could not file a suit be- 
fore tenancy was in fact terminated. The 
question therefore that arises is, if there 
is a period during which the suit cannot 
be filed, can a notice be said to be in- 
valid because it is given during that 
period? 

10. I have already referred to the 
meaning of the expression “cause of 
action” as accepted by the Court. The 
“cause of action” means a bundle of facts 
which is required to be proved before a 
plaintiff can succeed. I have also pointed 
out earlier that after the giving of the 
notice plaintiff could’ mot be prevented 
from filing a suit except that the same 
could not be filed before the tenancy was 
in fact effectively terminated by the end 
of the month, Can the notice which 
states all the facts proof of which is 
necessary for the plaintiff to succeed be 
defective by reason of the fact that the 
suit cannot be filed before a particular 
date? In this connection it is necessary 
to consider the object of giving a notice 
pea Section 80 of the Civil Procedure 


e, 

11 In Chandulal v, Govt. of the 
Province of Bombay, AIR 1943 Bom 138, 
a Division Bench of this Court had con- 
sidered the object of giving the notice. 
Beaumont, C. J. delivering the judgment 
of the Division Bench observed as 
follows: 

“The cause of action which is to be 
stated in the notice, is the bundle of facts 
which go to make up the right in respect 
of which the plaintiff proposes to sue, 
and it is obvious that before the suit can 
be brought, it may be that that bundle 
of facts will be added to or subtracted 
from, and I do not myself think that the 
notice is invalidated, because it refers 
to a possible additional claim, consequ-< 
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ential upon the cause of action specified 
therein, and states that if such additional 
claim arises, the plaintiff will sue also 
in respect of it”. 

If therefore a consequential claim arises 
as stated in the notice and the suit is 
filed after the consequential claim mate- 
tialises although the same had not mate- 
rialised at the date of the notice, the 
notice does not become invalid. The 
learned Judges also observed in regard 
to the object of Section 80 as follows: 

“That object, as has been pointed 
out in a good many cases, is to give to 
the public officer concerned notice of the 
claim which is going to be made against 
him, and to give him reasonable time in 
which to consider his reactions”, 

12. In Secy, of State v. Hargovan- 
_ das, 37 Bom LR 341 = (AIR 1935 Bom 
229), Rangnekar, J, also observed as 
follows: 

“The object of Section 80 is to give 
the Secretary of State for India an op- 
portunity of settling the claim, if so ad~ 
vised. without litigation, or, to enable him 
to have an opportunity to investigate the 
alleged cause of complaint and to make 
amends, if he thought fit, before he was 
impleaded in the suit”, 

Similar are the observations of a Divis 


sion Bench of the Punjab High Court in . 


Braham Dutt v. East Punjab, Province, 
AIR 1958 Punj 351. It observed as 
follows: 

“The object is sufficiently satisfied if 
the notice informs the defendant general~ 
ly of the nature of the suit intended to 
ie filed and the relief sought to be claim- 
ed”, i 

13. The point, therefore. is whe- 
ther in the instant case the obiect is satis~ 
fied and the cause of action has been 
properly stated. If the obiect was that 
the State Government should consider the 
position and make amends or act so as 
to see that no suit is filed, then the state~ 
ments in the notice duly inform the res- 
pondent what it should do. In para-~ 
graph 4 a clear statement is made: 


“In the event of your making default 
to comply with the terms of this notice, 
I have been. instructed to inform you 
that my client will be constrained to file 
a Civil Suit for the recovery of possession 
and the amounts due to my client in the 
Court of the Civil Judge, Junior Divi- 
gion at Jalgaon ENTE 
The provisions of law have also been 
stated in paragraph 3 of the notice. They 
are as follows: ` 


“You have thus failed to pay the 
permitted increases and cess payable and 
due to my client for a period of more 
than six months and are therefore a 
‘defaulter within the meaning of the 
provision of the Bombay Rent Act”. 
These statements in the notice are suffi- 
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cient indications of what was required to 
be done by the respondent. They are 
sufficient to enable the respondent to re- 
alise what the consequences would be if 
there was no compliance made in terms 
of the notice. I have earlier pointed out 
that the other requirements which could 
be included within the expression “cause 
of action” have been clearly stated in 
the notice, 

A I, therefore, hold that the 
notice (Exh. 27) satisfies the requirements 
regarding contents as provided for in Sec- 
tion 80 of the Civil P, C. The notice 
States that it is given under Section 80 
and since the suit is filed more than two 
months after the service of notice upon 
the respondent, the requirements of Sec- 
tion 80 have been satisfied, The order 
passed by the appellate Court. therefore, 
has necessarily to be set aside in regard 
to possession. 

15. The rule is made absolute with 
costs throughout. The orders passed by 
the appellate Court dismissing the suit 
for possession are quashed. The orders 
passed by the trial Court in regard to 
possession and the other claims are con- 


i Rule made absolute, 





AIR 1973 BOMBAY 62 (V 60 C 17) 
MALVANKAR, J. 
State, Appellant v. Jaikar Krishna 
Shetty, Respondent, 
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Index Note :— (A) Bombay Municipal 
Corporation Act (3 of 1888), S. 394 (1) (e) 
(i) read with S. 471—~Interpretation and 
scope — Prosecution for breach of con- 
ditions of eating House license — Allega- 
tions in complaint not proved and not 
forming part of record — y witness 
examined also not stating the particular 
terms and conditions of licence of which 
breach was alleged — Statement of wit- 
ness being in the nature of opinion atc- 
cused is entitled to acquittal, 


Brief Note:— (A) When Section 394 
(1) (e) (i) clearly prohibits not only carry- 
ing on trade without a licence but also 
carrying on the same in breach of any 
terms or conditions thereof, it can hard~ 
ly be said that what is made punishable 
by Section 471 is only carrying on trade 
without a license and not carrying on 
trade in breach of any terms or condi- 
tions of such licence, The cases of carry~ 
ing on any trade or business in breach of 
terms or conditions of a licence granted 
by a Commissioner under Section 394 are 
also covered by Section 394 read with 
Section 471, (Paras 5 & 8) 
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S. R. Chitnis, Asstt. Govt. Pleader 
for Appellant; Messrs, V, R, Shetty and 
A. R. Shetty. for Respondent. 


JUDGMENT :— The respondent in 
this case was the Manager of an eating 
house and according to the, prosecution, 
he had committed breach of certain con- 
ditions of the licence. The breach was 
noticed by the Inspector on 5th Novem- 
ber 1968. The Inspector, therefore, filed 
his complaint in the lower Court on 14th 
November 1968, alleging that the res- 
pondent had committed a breach of the 
conditions Nos, 8, 21, 26 (1) (2) (3) (4), 28 
(general) and Nos, 3, 7, 14, 18 and 27 
(special) of eating house licence No. 9706 
of 1968-69. He. therefore, contended that 
the respondent had committed an offence 
punishable under Section 471 read with 
Section 394 (1) (e) (i) of the Bombay 
Municipal Corporation Act. It appears 
from the record that there were other 
two accused persons against whom also 
this complaint was filed. But the learned 
Assistant Government Pleader Mr. Chit- 
nis appearing on behalf of the appellant- 
State has informed me that they were 
not proceeded against and only the pre- 
sent respondent was tried in the lower 
court. 


2. The respondent denied to have 
committed any offence. The learned 
Magistrate. however, was of the view 
that the charge under Section 394 (1) (e) 
(i) of the Bombay Municipal Corporation 
Act could not be sustained as the res- 
pondent had a licence in respect of the 
shop. He also observed that the infringe- 
ment of any condition could not mean 
that there was no licence. He, therefore, 
acquitted the respondent. Against this 
order of acquittal, the State has come in 
appeal, 

3. The first point that is urged be- 
fore me is whether the present case of 
carrying on trade in breach of any terms 
or conditions of a licence is covered by 
Section 394 (1) (e) (i) read with Sec- 
tion 471 of the Bombay Municipal Cor- 
poration Act. and secondly whether on 
merits there is evidence to show that the 
respondent has committed the offence al- 
leged against him. JI first propose W 
discuss the second point, 

4, The prosecution examined one 
Derantio William Dias P, W., 1, in sup- 
port of its case. Now, what he has said 
in his evidence is that on 5th November 
1968 he visited the eating house when 
the present respondent was present and 
produced the licence and he found “cer- 
tain Licence conditions infringed.”. There 
is no cross-examination. The complaint 
was filed by R. G, Pagdhare, Municipal 
Legal Assistant. But curiously enough 
this complaint is not proved in the lower 
Court and, therefore, it does not form 
part of the record. The question there- 
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fore, is whether the evidence of Deran- 
tio William Dias, P, W, 1 is sufficient to 
prove that the respondent committed a 
breach of any of the terms or conditions 
of the licence. The learned Assistant 
Government Pleader Mr, Chitnis has re- 
lied on the sentence in the evidence of 
the witness. the substance of which I have 
already indicated. That sentence reads 
thus: “I found certain licence conditions 
infringed.” Now, in the absence of the 
complaint being proved and brought on 
record, in which only there is a refer- 
ence to the terms and conditions of which 
the breach is alleged to have been com- 
mitted by the respondent, it is difficult 
to hold relying on the aforesaid sentence 
that the prosecution has proved breach of 
any terms or conditions. The learned As- 
sistant Government Pleader, however, 
argued that inasmuch as the witness was 
not cross-examined on that statement, it 
should be held that there is a breach of 
certain conditions committed by the res- 
pondent. I cannot agree. Whether there 
is a breach of any term or condition is 
to be decided by the Court on the basis 
of the material placed before it. When 
the witness says that he found that 
certain licence conditions were infringed, 
that is his opinion, but the Court can- 
not accept his opinion and hold that be- 
cause in his opinion the respondent has 
committed a breach of the conditions, 
therefore the breach is proved. If the 
witness had laid some basis in his exa- 
mination-in-chief stating what were the 
terms and conditions of which the breach 
is alleged and found that the respondent 
committed the alleged breach surely the 
defence could have cross-examined the 
witness on the point. But when the wit- 
ness does not make out any case in his 
examination-in-chief regarding the breach, 
how can we say that there was any mate- 
rial in his examination-in-chief making 
it necessary for the defence to cross-exa- 
mine the witness. This Court, there- 
fore, is unable to hold on merits on the 
material placed on the record that the 
respondent did commit a breach of any 
term or condition of the licence. That 
being the position, the respondent is en- 
titled to an acquittal and the order pass- 
ed by the learned Magistrate must be 
upheld on merits. 


5. In the view I have taken on 
merits, it is clearly not necessary to ex- 
press any opinion on the point whether 
or not present case is covered by Section 
394 (1) (e) (i) of the Bombay Municipal 
Corporation Act, 1888. However, the Ad- 
vocates on both the sides having argued 
the point, I would briefly refer to’ it. 
Section 394 (1) so, far as it is relevant 
here, reads thus :-— 


"394 (1). Except under and in accord- 
ance with the terms and conditions of the 


64 Bom, [Pr. 5] 


licence granted by the Commissioner no 
person shall, 

(a) »ossnserosss 

O ves trains 


(e) ...... on or, allow or suffer fo be 
warried on, in or upon any premises, 

(i) any of the trades specified in 
Part IV of Schedule M, or any process or 
operation connected with any such trade} 


Tt is, therefore, * quite clear that, what is 
prohibited under this provision is carry- 
ing on, or ellowing or suffering to be 
carried on, in or upon any premises any 
of the trades specified in Part IV of 
Schedule M, or any process or operation 
connected with any such trade without 
a licence or in breach of any of the terms 
and conditions of such licence. If, there- 
fore, a person carries on trade in con~ 
travention of this provision, by commit- 
ting a breach of any term or condition 
of the licence issued to him, then he 
must be said to have contravened ‘his 
provision, Similarly, if any person car 
ries on trade in contravention of t 
(contd. on Col, 2) 
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provision without a licence, he is also 

covered by this provision. Section 471 

makes the contravention of the aforesaid 

provision punishable, This section runs 
ie: 


“471. Whoever, 

(a) contravenes any provision of any 
of the sections, sub-sections or clauses 
mentioned in the first column of the fol- 
lowing table, or of any regulation made 
thereunder, or, 

(b) fails to comply with any requisi- 
tion lawfully made upon him under any 
of the said sections, sub-sections or 
clauses shall be punished, for each such 
offence, with fine which may extend to 
the amount mentioned in that behalf in 
the third column of the said table, 


Explanation:— The entries in the 
second column of the said table headed 
“Subject” are not intended as definition 
of the offences described in the sections, 
sub-sections and clauses mentioned in the 
first column, or even as abstracts of those 
sections, sub-sectiong and clauses but are 
inserted merely as references to the sub- 
fects of the sections, sub-sections and 
clauses. the numbers of which are given 
in the first column. 








Section, sub-section Subiect Fine which may 
or clause be imposed. 
1 2 3. 
Section. 394. Certain articles not One thousand 
Sub-section (1). to be kent, and certain. rupees subject 


-Clauses (a) (ii), 
and (b) to (ù 


licence. 


trades. process and 
operations not to be 
carried on, without a 


however. toa 


not be less 
than two 
hundred rupees. 





Tf, therefore, any person contravenes the 
provisions of Section 394 (1) (e) (i) he 
would be liable to a penalty prescribed 
in Section 471, The learned Magistrate, 
, however seems to have taken the view 
that in the present case, the respondent 
being the holder of a licence and Sec, 471 
having clearly referred to Section 394 (1) 
fe) (i) with reference to the subject 
enumerated in the second column, such 
a case does not come under Section 471. 
Now, it is no doubt true that the second 
column which refers to the subject-matter 
of the provisions enumerated in the first 
column. refers to only “certain articles 
mot to be kept and certain trades, pro- 
cesses and operations not to be carried 
on without a licence” (Underlining mine) 
and this gives an impression that what 
is made punishable under Section 471 
read with Section 394 (1) (e) (i) is the 
act of carrying on certain trade without 
a licence and not carrying on the same 
trade by committing breach of any term 


or condition, of such licence, But the 
attention of the learned Magistrate, it 
seems, was not drawn to the Explanation 
to Section 471, which says that the en- 
tries in the second column of the table 
appended to Sec, 471 headed “subject” 
are not intended as definitions of the 
offence described in the sections, sub- 
sections and clauses mentioned in the 
first column, or even as abstracts of those 
sections, sub-sections and clauses, but are 
inserted merely as references to the sub- 
jects of the sections, sub-sections and 
clauses, the numbers of which are given 
in the first column. explanation 
puts it beyond any doubt that though 
the words used in the second column 
against the entry of Section 394 (1) (e) (i) 
in the first column refer to “without a 
licence”. they are inserted there merely 
as a reference to the subject of the sec- 
tion, sub-sections and clauses in the 
first column. In fact as I have already 
pointed out, when Section 394 (1) () © 
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clearly prohibits not only carrying on a 
trade without a licence but also carrying 
on the same in breach of any terms or 
condition thereof. it can hardly be said 
that what is made punishable by Sec- 
tion 471 is only carrying on trade with- 
out a licence and not carrying on trade 
in breach of any. terms or conditions of 
such licence 


6. The earned Advocate Mn 
Shetty appearing on b of the res- 
pondent has, however, drawn my atten- 
tion to Part IV of Schedule M of the 
‘Act. where also the heading of the items 
enumerated in part IV includes the words 
"without a licence’ and does not refer 
fo breach of any terms or conditions of 
such licence. Now, before I refer to 
Part IV of Schedule M, it is necessary to 
again refer to the provisions of Sec. 394 
(1) (e) G). Clause (i), Section 394 (1) (e) 
refers to “any of the trades specified in 
Part IV of Schedule M”’. It is, therefore, 
obvious that instead of enumerating the 
trades in clause (i) the clause, refers to 
Part IV of Schedule M where these trades 
are specified. In order therefore, to find 
out whether carrying on of a particular 
trade without a licence or breach of any 
terms or conditions of the licence is pro~ 
hibited, we are to refer to the trades 
specified in Part IV of Schedule M and 
to nothing else. Thus if we refer to the 
trades specified in this Part of Sche- 
dule M, we will find that keeping of an 
eating house or a catering establishment 
is the 8th item in the list, Obviously, 
therefore, if amy person carries on trade 
of keeping of an eating house or a cater- 
fing establishment without a licence or 
in breach of any terms or conditions of 
such licence, then he would be contraven< 
ing the provisions of Section 394 (1) 
fe) (J). The learned Advocate Mr, Shetty 
however, drew my attention to the words 
at the top of Part IV of Schedule M. 
They read thus “Trades or processes or 
operations connected with trades which 
shall not be carried on or allowed to be 
carried on in or upon any premises with- 
out a licence.”( underlining mine.) He, 
therefore, argued relying on these words 
that what is prohibited by Section 394 
(1) (e) (i) is carrying on any trade with- 
out a licence and not carrying on such 
trade in breach of any terms or condi« 
tions of the licence, because the words 
used in Part IV at the top are “without 
a licence” and we do not find any words 
such as “in breach of any terms or condi- 
tions of such licence” or any other words 
to this effect. I am unable to accept 
this argument. It seems to me that in 
the whole of the Schedule M, in every 
Part, we find a reference in brief to the 
subject-matter of that part described at 
fhe top. It has nothing to do with the 
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offences described in various sections, 
sub-sections and clauses. This descrip- 
tion of subject-matter cannot be looked 
upon even as abstracts of the sections, 
sub-sections and clauses which create of- 
fences. They give merely description of 
the topics relevant to the matter enume- 
rated in the respective Parts. In this 
connection I may even refer to a margi- 
mal note of Section 394, though as I have 
already said, what is prohibited by Sec- 
tion 394 is not only carrying on a trade 
without a licence but carrying on the 
same in breach of any terms or condi- 
tions of such licence, the marginal note 
says that the subject of the section deals 
with “certain articles not to be kept and 
certain trades, processes and operations 
not to be carried on, without a licence.” 
What I mean to emphasize is that when 
the section is quite clear, it is unnces- 
sary to take the assistance of the subject- 
matter given in the second column of 
the table appended to Section 471 or the 
description of the topics in various Parts 
of Schedule M or even the marginal note 
of Section 394, 


7. It is true that Section 479, sub- 
section (3) provides for suspension or re- 
vocation of a licence (subject to the 
provisions of clauses (d) and (dd) of Sec- 
tion 403)ifany of its restrictions or condi- 
tions is infringed or evaded by the per- 
son to whom the licence has been grant- 
ed, But this is a part of the procedure 
in respect of licences laid down in Chap- 
ter XIX of the Act. It is not a penalty. 
The learned Counsel Mr. Shetty has not 
been able to draw my attention to any 
provisions in the Act other than S. 471 
which prescribe any penalty for an in- 
fringement of any term or condition of 
such a licence. Moreover, Section 479, 
sub-section (3) also says that any 
such licence can be suspended or re- 
voked if the person to whom it is grant- 
ed is convicted of an infringement of anv 
of the provisions of the Act. If, therefore 
any person commits a breach of any of 
the terms or conditions of a licence 
granted to him under Section 394 (1) 
(e) (i) of the Act, then he would be com- 
mitting infringement of Section 394 of 
the Act which prohibits carrying on trade 
or allowing it or suffering it to be carried 
on otherwise than in accordance with 
the terms or conditions of such licence 
granted to him, in which case he would 
be liable to be convicted under Sec, 471 
of the Act and the licence granted to 
such a person would be liable to be sus- 
pended or revoked under Section 479, sub- 
section (3) of the Act. It seems to me, 
therefore, that suspension or revocation of 
a licence for committing breach of any of 
the terms or conditions of such a licence 
is an additional step which may or may 
not be taken by the Municipal authori- 
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ties when they find that the person hold- 
ing such a licence has committed a breach 
of any of the terms or conditions of such 
a licence. It cannot, therefore. be suc- 
cessfully argued that because Section 479, 
sub-section (3) provides for such a step 
against breach of any of the terms or 
conditions of such a licence, such a breach 
is not covered by Section 471 read with 
Section 394 (1) (e) (i) of the Act. 


8. I am therefore, of the opinion 
that the cases of carrying on any trade 
or business in breach of terms or condi- 
tions of a licence granted by a Commis- 
sioner under Section 394 are also cover- 
ed by Section 394 read with Section 471 
of the Bombay Municipal Corporation 
Act. Unfortunately, the learned Magis- 
trate has not assigned any reason why 
he has taken the particular view he did, 


9. The result, however, is that the - 


respondent is entitled to an acquittal on 
merits. The appeal, therefore, fails and 
is dismissed and the order of acquittal 
passed by the lower court is confirmed. 


Appeal dismissed, 
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CHITALE AND S. K. DESAI, JJ. 


Filmistan Private Ltd, a Co., Appel- 
lants v. The Municipal Corporation for 
Greater Bombay, Respondent. 


A. F. O. D. No. 49 of 1966 (with F. As. 
50 to 87 of 1966), D/- 16-6-1971, against 
decision of T. B. Desai Chief Judge, Sm. 
C. C., Bombay, in Municipal Appeal No. 
M/170 of 1962. 


Index Note: — (A) Bombay Municipal 
Corporation Act (1888), Section 154 — 
Rateable value of property Yet out first after 
4-9-1940 — Has to be based on the stan- 
dard rent of the premises and could not be 
im excess of such standard rent — Agreed 
rent when the properties were first let out 
after 1-9-1949 is the standard rent of the 
property under Section 5 (10) (b) Gii) of Bom- 
bay Rent Act, 1947, until it is re-fixed by 
the Court in proceedings under Section 11 
of that Act. (X-Ref: Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947 (LYH of 1947), Sections 5 and 11). 


Brief Note: — (A) It cannot be gainsaid 
that the rateable value to be fixed by the 
Municipal Corporation under Section 154 of 
the Bombay Municipal Corporation Act 
1888, cannot exceed the standard rent of the 
premises in respect of which the rateable 
value is fixed. But it is not correct to say 
that the standard rent which will be the 
upper limit for the purpose of fixing the 
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annual letting or rateable value must in all 
cases be such standard rent as would be 
notionally fixed on an application under Sec- 
tion 11 of the Bombay Rent Act 1947. Until 
such an application under Section 11 is 
made, the standard rent of premises first let 
out after 1-9-1940 is the agreed rent within 
the meaning of Sec. 5 (10) (b) Gii) of the 
Bombay Rent Act. (1954) 56 Bom LR 619, 
Rel. on; AIR 1962 SC 151 and AIR 1970 
SC 1417 and AIR 1971 SC 353, Dist. 


(Paras 23, 34) 
Index Note: — (8) Evidence Act (1872), 
Section 63 — Secondary evidence of docu« 


ment —- Cam be allowed to be led only 
when original document is proved to have 
existed but was lost or misplaced. (Para 17) 


Cases Referred: | Chronological Paras 


AIR 1971 SC 353 = 1971-2 SCR 423, 
Guntur Municipal Council v. Guntur 
Town Rate Payer’s Association 10, 12 


AIR 1970 SC 1417 = (1971) 1 SCR 
248, Corporation of Calcutta v. Life 
Insurance Corporation of India 10, 12, 23 
(1970) 72 Bom LR 461 1970 Mah 
LJ 866, Filmistan (P) Ltd. v. Muni- 
cipal Commissioner for Greater 
Bombay 


ATR 1962 SC 151 = (1962) 3 SCR 
49, Corporation of Calcutta v. Smt. 
Padma Debi 10, 23 
(1954) 56 Bom LR 619, Karamsey 
Kanji v. Velji Virji 21 


Y. S. Chitale, for Appellants (in all ap- 
peals); K. K. Singhavi and C. J. Sawant, i.e., 
M/s. A. M. Desai, Attorneys, for Respon- 
dents (in all appeals). 

DESAI, J.:— This is a group of 39 ap- 
peals arising from the judgment of the 
learned Chief Judge of the Court of Small 
Causes, Bombay, sitting as the persona desig- 
nata under Section 217 of the Bombay 
Municipal Corporation Act, 1888 (Bombay 
Act IH of 1888); the said Act will be here- 
inafter referred to as the Bombay Munici- 
pal Act. 

2. The Appellants, Messrs. Filmistan 
Private Limited, are the owners of a pro- 
perty known as ‘Bombay Talkies Studios’ 
situated at Dady Seth Road, Malad, Bom- 
bay. Until 1960 the Appellants were using 
the property for their own purposes viz., for 
the production of cinema films. This pro- 
perty covers an extensive area of slightly 
over 18 acres. In 1960 the Appellants gave 
the various structures situated on the pro- 
perty on what was said to be leave and 
licence basis to various small scale industries. 
The Appellants had provided certain ameni- 
ties to the ‘licensees’ such as free use of elec- 
tricity, water, electricians, sweepers, pump- 
men, watchmen, etc. 


3. For the year 1960-61 a special 
notice increasing the rateable value of the 
property was served on the Appellants by 
the Municipal Commissioner for Greater 
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Bombay, who is the Respondent in this group 
of appeals. The Appellants filed a com- 
plaint in accordance with the Act protesting 
against the increase in the rateable value. 
The objections of the Appellants were re- 
jected by the Assessor and Collector of the 
Corporation, and being aggrieved thereby 
the Appellants filed an appeal to the Chief 
Judge of the Court of Small Causes undep 
Section 217 of the Bombay Municipal Act. 


4. The Appellants were heard by the 
Chief Judge initially in March 1964, when 
preliminary objections raised on behalf of 
the Corporation were disposed of. The Ap- 
pellants were thereafter heard by the learn- 
ed Chief Judge on the remaining issues, and 
by his judgment dated 23rd November, 1964, 
the learned Chief Judge dismissed the ap- 
peals before him. The correctness of this 
decision is questioned in these appeals filed 
under Section 218 (d) of the Bombay Muni- 
cipal Act, which are for disposal before us. 


5. These appeals had come up 
before a Division Bench of this Court con- 
sisting of Chandrachud and Wagle, JJ., on 
22nd October, 1969. By an interlocutory 
judgment (reported in (1970) 72 Bom LR 
461) the Division Bench sought findings on 
two issues from the learned Chief Judge of 
the Court of Small Causes. The learned 
Chief Judge was directed to find, firstly, whe- 
ther the occupants of the structures, though 
called ‘licensees’, were truly tenants; and, 
secondly, as to what would be the standard 
rent of the premises. The learned Chief 
Judge was further directed to give opportu- 
nity to both the sides to lead evidence on 
these issues. 


6. Evidence was recorded before the 
Additional Chief Judge of the Court of 
Small Causes, Bombay and by his judgment 
dated 16th April, 1970, the learned Addi- 
tional Chief Judge submitted his findings on 
the two issues which were remanded to him 
for determination by the Division Bench as 
aforestated. 


7. On the first issue the learned 
Advocate for the Appellants appearing be- 
fore the learned Chief Judge conceded that 
for purpose of these appeals the occupants 
of the structures, though called ‘licensees’, 
were truly tenants of the Appellants, and a 
note to that effect was taken by the learned 
Additional Chief Judge on 20th March, 1970. 
The answer to the first issue was according- 
ly recorded in consonance with concession. 


8. For the purpose of the second 
issue the Appellants had made an attempt to 
lead evidence before the learned Additional 
Chief Judge to prove that the premises in 
these appeals were not let out for the first 
time in 1960-61 but had been let out earlier 
sometime in 1947, and for this purpose the 
Appellants had sought to rely upon a lease 
alleged to have been executed on 9th August, 
1947, between the executors and trustees of 
the last will of F. E. Dinshaw and the Bom- 
bay Talkies Limited. The original lease was 
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not produced and the Appellants had during 
the course of the proceedings tendered a 
photostat copy of the said lease and had 


submitted that the same should be admitted 


as secondary evidence. This submission of 
the Appellants was rejected by the learned 
Chief Judge who. made a separate order in 
connection therewith. Having regard to this 
position the learned Advocate who appeared 
before the learned Additional Chief Judge 
on behalf of the Appellants made a further 
concession before him that on the evidence 
as it stood before the learned Additional 
Chief Judge the premises concerned in these 
appeals may be taken as having been let out 
to the occupants for the first time in 1960- 
61. The learned Additional Chief Judge 
gave his finding on the second issue on the 
basis of this concession made before him. A 
joint statement was tendered by the parties, 
signed by the respective Architects, showing 
the standard rents of the premises in these 
appeals worked out on the basis of the ag- 
reed data as admitted by both the sides. 
The learned Additional Chief Judge accord- 
ingly submitted his findings on the second 
issue as per that joint statement, which was 
put in and marked Exhibit L in the pro- 
ceedings before him. The agreed standard 
rent in respect of each occupant as deter- 
mined by the learned Chief Additional Judge 
in each matter is to be found in paragraph 
5 of his judgment on remand. 

9. In order to appreciate the rival 
contentions it is necessary to set out the rele- 
vant provisions pertaining to standard rent 
in the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947—-LVII of 
1947, hereinafter referred to as the Bombay 
Rent Act). The expression ‘standard rent’ 
has been defined in Section 5 of the Bombay 
Rent Act; this definition reads as follows:— 


“5 (10) — Standard rent in relation to 
any premises means— 


(a) where the standard rent is fixed by 
the Court and the Controller respectively 
under the Bombay Rent Restriction Act, 
1939, or the Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 1947, 
such standard rent; or 

(b) Where the standard rent is not so 
fixed subject to the provisions of Sec. 11, 


G) the rent at which the premises were 
let on the first day of September 1940, or 


(ii) where they were not let on the first 
day of September, 1940, the rent at which 
they were last let before that day, or 


(iii) where they were first let after the 
first day of September, 1940, the rent at 
which they were first let, or 

’ Gv) in any of the cases specified in Sec- 
tion 11, the rent fixed by the Court.” 
The Bombay Rent Act provides for fixation 
of standard rent by the Court (Special Court 
as provided by the said Act) in certain cases. 
The relevant portion pertaining to fixation 
of standard rent is to be found in Section 11 
and reads as follows:— 
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“11 (1) Subject to the provisions of Sec- 
tion 11-A, in any of the following cases the 
court may, upon an application made to it 
for that purpose, or in any suit or proceed- 
ings, fix the standard rent at such amount 
as, having regard to the provisions of this 
Act and the circumstances of the case, the 
Court deems just— 


(a) where any premises are first let after 
the first day of September, 1940 and the rent 
at which they are so let is in the opinion 
of the Court excessive, on i 


(b) where the Court is satisfied that there 
is no sufficient evidence to ascertain the rent 
at which the premises were let in any one 
of the cases mentioned in sub-clauses (i) to 
(iii) of clause (b) of sub-section (10) of Sec- 
tion 5; or 

(c) where by reason of the premises 
having been let at one time as whole or in 
part and at another time in parts or a whole, 
or for any other reasons, any difficulty arises 
in giving effect to this Part; ov 


(d) where any premises have been op 
are let rent-free or at a nominal rent or for 
some consideration in addition to rent; or 


(e) where there is any dispute between 
the landlord and the tenant regarding the 
amount of standard rent.” 


10. Mr. Chitale appearing on behalf 
of the Appellants in the entire group of 
these appeals referred us first to Sections 146 
and 154 of the Bombay Municipal Act. He 
submitted that for the purposes of fixing the 
reteable value of any premises the value of 
the premises which was to be considered was 
the value thereof to the lessor and not that 
to the lessee or to the occupant. He further 
submitted that the rateable value to be fixed 
must be based on the standard rent of the 
premises and could not be in excess of such 
standard rent. According to bim, the posi- 
tion has been crystallised in three decisions 
of the Supreme Court, viz., (i) Corporation 
of Calcutta v. Smt. Padma Debi, AIR 1962 
SC 151 Gi) Corporation of Calcutta v. Life 
Insurance Corporation of India, AIR 1970 
SC 1417 and (iii) Guntur Municipal Coun- 
cil v. Guntur Town Rate Payer’s Associa- 
tion, AIR 1971 SC 353. The first of these 
has been discussed in the interlocutory judg- 
ment in these appeals earlier referred to. 


11. In Padma Debi’s case the Sup- 
reme Court was considering the rateable 
value of certain premises at Bowbazar Street, 
Calcutta. These were owned by the Res- 
pondens before the Supreme Court. The 
Corporation of Calcutta had fixed the annual 
rateable value of the said premises in the 
sum of Rs. 14,093/- and it was directed that 
this was to take effect from the second quar- 
ter of 1950-51. In fixing the annual value 
the Corporation took Rs. 1450/- as the 
monthly rental value of the said premises. 
Notice of assessment was served on the Res- 
pondents, who objected to the same. Mean- 
while, under the West Bengal Premises Rent 
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Control (Temporary Provisions) Act, 1950, 
(hereinafter referred to as the West Bengal 
Rent Control Act for brevity’s sake) the 
standard rent of the premises was fixed by 

the Rent Controller of Calcutta at Rs. 550/- 

per month with effect from April 1951 and 

at Rs. 632/8/- with effect from August, 1951. 

One of the objections raised on behalf of the 

owners was that the Corporation had no 

power to fix the annual value at a figure 

higher than the standard rent. The Special 

Officer disallowed the objections, but the 

Owners’ appeal was allowed by the Court of 

Small Causes at Calcutta and the High Court 

by a majority judgment agreed with the 

findings of the Court of Small Causes and 

dismissed the Corporation’s appeal. The 

Corporation preferred an appeal to the Sup- 

reme Court. The Supreme Court consider- 

ed the provisions of Section 127 (a) of the - 
Calcutta Municipal Act 1923 (3 of 1923) 

and the West Bengal Rent Control Act and’ 
dismissed the Corporation’s appeal. The 

relevant observations of the Supreme Court 

are to be found in paragraphs 6 and 7 of the 

judgment and are summarised in part of the 

headnote (a) which reads as follows:— 


“(a) sesse A combined reading of the 
Provisions of Sections 2 (10) (b), 3 and 33 
(a) of the Rent Control Act leaves no room 
for doubt that a contract for a rent at a rate 
higher than the standard rent is not only not 
enforceable but also that the landlord would 
be committing an offence if he collected a 
rent above the rate of the standard rent 
One may legitimately say under those cir- 
cumstances that a landlord cannot reason- 
ably be expected to let a building for a rent 
higher than the standard rent. A law of the 
land with its penal consequences cannot be 
ignored in ascertaining the reasonable ex- 
Bemione of a landlord in the matter of 
ren 


Deowenece 


It is true that Section 127 (a) does not 
contemplate the a rent received by a 
landlord but a hypothetical rent which’ he 
can reasonably be expected to receive if the 
building is let." But hypothetical rent may 
be described as a rent which a landlord may 
reasonably be expected to get in the open 
market. In that situation, a statutory limi- 
tation of rent circumscribes the scope of the 
bargain in the market. In no circumstance 
the hypothetical rent can exceed that limit. 


Bee emccseserenenseresnevnseres 


12. In a subsequent ‘decision, also 
from Calcutta, the Supreme Court decided 
that the position was the same whether or 
not there was actual fixation of standard 
rent; this was the decision in AIR 1970 SC 
1417. In that case the Supreme Court was 
considering Section 168 (1) of the Calcutta 
Municipal Corporation Act 1951 (33 of 1951) 
along with the relevant provision of the 
West Bengal Rent Control Act. The relevant 
observations are to be found in paragraphs 
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6 and 8 of the judgment of the Supreme 
Court. It was observed that “even if there 
is no order of the Controller fixing the 
standard rent under Section 9, the standard 
rent stands determined by the definition of 
that expression in Section 2 (10) (b) of that 
Act.” 


13. The third authority cited by Mr. 
Chitale is a very recently reported case, Viz., 
AIR 1971 SC 353. Padma Debi’s case was 
also referred to in this judgment and it was 
observed by the Supreme Court that there 
was no distinction between buildings, the 
fair rent of which has actually been fixed 
by the Rent Controller, and those in respect 
of which no such rent has been fixed. The 
Court went on to say that when the Con- 
troller has not fixed the fair rent, the 
Municipal authorities will have to arrive at 
their own figure of fair rent in accordance 
with the principles laid down in the Rent 
Control Act. 


14. ‘In view of these observations if 
was submitted by Mr. Chitale that the joint 
statement tendered by the respective Archi- 
tects before the learned Additional Chief 
Judge of the Court of Small Causes on which 
was based his finding on the second issue 
indicated clearly that the rent actually charg- 
ed by the Appellants to their tenants was 
substantially in excess of what would be the 
standard rent of the premises. It was sub- 
mitted by Mr. Chitale that in the light of 
the observations of the Supreme Court in 
the three decisions above referred to the rate- 
able value of the premises concerned in the 
appeals before us had to be fixed on the 
basis of the notional rent of the various pre- 
mises as would be fixed on an application 
under Section 11 of the Bombay Rent Act. 
It was further submitted that in view of the 
finding on the second issue submitted by the 
learned Additional Chief Judge, the rateable 
value had to be reduced and based on the 
standard rent as found by the learned Ad- 
ditional Chief Judge. 


15. Mr. Singhavi on behalf of the 
Respondent-Corporation drew our attention 
to an important distinction between the pro- 
visions of the West Bengal Rent Control 
Act and the Bombay Rent Act. The defini- 
tion of the expression ‘standard rent’ in the 
West Bengal Rent Control Act is to be 
found in Section 2 (10) (b) of the said Act. 
Under tbat definition (omitting parts not 
Televant), ‘standard rent’ in relation to any 
premises means: 

Where the rent has been fixed under 
Section 9, the rent so fixed; or at which it 
would have been fixed if application were 
made under the said section.” 


It was submitted that as far as the Bom- 
bay Rent Act was concerned, in view of the 
express provision of Sec. 5 (10) (b) (iii) of 
the said Act the agreed rent of the premises 
would be the standard till such time 

as an application was made under Section 11, 
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and that until such application was made 
the Respondents were entitled to fix the rate- 
able value on the basis of the agreed rent. 


«16. Jt becomes necessary, therefore, 
to consider whether the rents at which these 
premises were first Jet in 1960-61 are or can 
be considered to be rents at which they 
were first let. There was a clear concession 
made by the learned Advocate who appeared 
on behalf of the Appellants before the learn- 
ed Chief Judge to the effect that the various 
premises, which are the subject-matter of 
these appeals, were first let in 1960-61. This 
concession is to be found recorded in para- 
graph 4 of the judgment of the learned Ad- 
ditional Chief Judge. Mr. Chitale was per- 
mitted by us, despite such concession, to go 
through the evidence recorded by the learn- 
ed Additional Chief Judge, and he sought to 
establish that the premises had been in fact 
let earlier in 1947 and that, therefore, the 
rents at which these premises were let in 
1960-61 could not be the standard rents 
within the definition of Sec. 5 (10) (b) (iii) 
of the Bombay Rent Act. It may be men- 
tioned that the Appellants in this connection 
had sought to prove and produce before the 
learned Additional Chief Judge a photostat 
copy of the lease document entered into by 
the executors and trustees of the estate of 
F. E. Dinshaw and the Bombay Talkies 
Limited. It was held by the learned Addi- 
tional Chief Judge that they had failed to 
prove that the original was lost or misplac- 
ed. It was further held that the copy which 
was sought to be proved and produced as 
secondary evidence was not a complete copy 
inasmuch as the plan attached to the docu- 
ment was missing. In our opinion, the learn- 
ed Additional Chief Judge was fully justified 
in disallowing such photostat copy to be 
proved and produced as secondary evidence. 
We may briefly refer to the evidence led by 
the Appellants in this connection. 

17. One Raghunath Raoji Pradhan, 
who was working as head Clerk in the office 
of the F. E. Dinshaw Trust, had been exa- 
mined by the Appellant. He deposed: 


ET In 1947 the Bombay Talkies 
Estate at Malad belonged to the estate of 
F. E. Dinshaw. I know that the estate was 
leased to the Bombay Talkies Ltd. ......... 
of my personal knowledge I cannot say what 
a was being paid by the Bombay Talkies 

EGS: Moses srsnsassiss ? 
According to this witness, there was a docu- 
ment of lease; and according to his infor- 
mation, which he had obtained from the for- 
mer manager of the Trust, who was then 
dead, the document was with Messrs. Payne 
& Co., Solicitors. One Jamshed Ardeshir 
Jesan, a clerk working in the firm of M/s. 
Payne & Co., Solicitors, was then examined 
by the Appellants, and he stated that the 
Attorneys did not have the lease document, 
nor was it shown as having been with them 
in their register which was maintained in 
respect of original documents brought to and 
left at the office of the Attorneys, Thus,| 
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from this evidence it is clear that the Ap- 
pellants: had failed to show where the ori- 
ginal document was. 


18. It is also not possible to find out 
from the evidence on record as to what 
was actually leased out, if at all, by the 
F. E. Dinshaw Trust to the Bombay Talkies 
Limited. There is further no evidence about 
the terms and conditions of the alleged lease 
apart from a reference as to the quantum 
of rent payable. The nature of the proper- 
ties leased out, and the terms and conditions 
of the lease including the rights and obliga- 
tions of both the-parties, on which would 
depend the quantum of rent, can only be 
proved by the original document of lease and 
jn certain cases by satisfactory secondary 
evidence. The evidence led by the Appel- 
lants can hardly be termed satisfactory. The 
onus was on the Appellants to show that 
the premises had been let out prior to 1960- 
61. This was particularly so in view of the 
evidence given by the Appellant’s employee 
Pancholi and their Architect Narwekar. 
According to Pancholi, upto the beginning 
of 1960 the Appellants were producing 
cinematograph pictures in these several struc- 
tures, and that some time in 1960 it was 
decided to convert this property into an 
industrial estate and thereafter the various 
structures were let to different parties on the 
so-called Jeave and licence basis. This was 
confirmed by the Appellants’ witness, J. S. 
Narwekar, who has been the Architect of 
the Appellants since 1955. Narwekar depo- 
ses that he had first visited this estate at 
Malad in 1955 and that in that year 39 
structures were existing, which were all in 
the occupation of the Appellants. According 
to Narwekar, these structures remained in 
the occupation of the Appellants till about 
1958-59; thereafter the Appellants disconti- 
nued the work of producing motion pictures 
and gave these structures to outsiders for 
the purpose of running small industries. 


1%. Oh the evidence led before the 
learned Additional Chief Judge it is clearly 
established that the properties which are the 
subject-matter of these appeals before us, 
were first let out in 1960-61. The Appel- 
lants had sought to urge to the contrary and 
they must be held to have failed to prove 
any earlier letting out. 


20. Mr. Chitale has, however, equal- 
ly strenuously urged that the correct position 
in law was that in fixing the rateable value 
the agreed rent of these premises in 1960-61 
must be ignored and the rateable value must 
be fixed with reference to the notional or 
hypothetical standard rent as would be fixed 
in an inquiry under Section 11 of the Bom- 
bay Rent Act. 


2L In this connection reference may 
be made to the observations of Chagla, C. J., 
in Karamsey Kanji v. Velji Virji, (1954) 56 
Bom LR 619. The relevant observations are 
to be found at pages 624 and 625 of the said 
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judgment. At page 624 the following obser- 
vations appear:— 

“s Now it is clear that the 
Act was passed to control rents so that in 
days of scarcity of houses the landlord 
shouid not exact unconscionable rents from 
the tenant. The Act was also passed in 
order to give protection to the tenant from 
being evicted, and it is in the light of these 
two main objects that the different provi- 
sions of the Act should be construed. I do 
not see any difficulty about giving effect to 
Section 7. So long as there is no determi- 
nation by the Court under Section 11 (1) (a) 
the landlord is perfectly justified in recover- 
ing from the tenant or claiming from the 
tenant the contractual rent, the rent at which 
the premises were first let after September 1, 
1940. Neither his recovery nor his claim 
is in any sense of the term unlawful. It is 
only when the standard rent has been al- 
tered that the recovery or the claim be- 
comes unlawful ............ n 
At page 625 the learned Chief Justice goes 
on to observe: 


s 
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What the landlord has charg- 
ed under Section 5 (10) (b) Gii) does not 
cease to be standard rent by ‘reason of a 
subsequent determination by the Court that 
it was excessive. The only liability that is 
imposed upon the landlord is the liability to 
refund under Section 20 within the period 
of limitation. In my opinion this is the only 
way that the different sections of the Rent 
Act can be reconciled ............” 


22. It was urged by Mr. Chitale that 
the interlocutory judgment given by the 
Division Bench of this Court proceeded 
upon the footing that it was the hypotheti- 
cal standard rent as on an application undep 
Section 11 of the Bombay Rent Act that 
would be the proper basis for determination 
of rateable value under Section 154 of the 
Bombay Municipal Act. That does not ap- 
pear to be the correct position. The learn- 
ed Chief Judge who dismissed the appeals 
under Section 217 had in his judgment ob- 
served that the standard rent of the premi- 
ses can be fixed only by the Court of exclu- 
sive jurisdiction constituted under the Bom- 
bay Rent Act, and that, therefore, the con- 
tractual rent must be taken as the standard 
Tent and that must form the basis for fix- 
ing the annual Jetting value of the property. 
It was held by the Division Bench in its 
interlocutory judgment that the learned Chief 
Tudge was not right in this view. The Divi- 
sion Bench, in our opinion, does not lay 
down that although the agreed rent at the 
time of letting out in 1960-61 could be the 
standard rent within the meaning of Sec- 
tion 5 (10) (b) Gii) of the Bombay Rent Act, 
the notional or hypothetical standard rent as 
on an application under Section 11 of that 
Act must necessarily be the basis for deter- 
mining the annual letting or rateable value. 

23. The proposition of law as laid 
down by the Supreme Court in Padma 
Debi’s case, AIR 1962 SC 151 undoubtedly 


4973 Sarubai v. 
is that in fixing the rateable value under the 
Bombay Municipal Act the hypothetical rent 
which the owner can reasonably be expected 
to receive if the building is to be let has to 
be considered. It has also been laid down 
that such hypothetical rent cannot exceed 
the standard rent or the statutory rent. 
the subsequent case reported in AIR 1970 
SC 1417 it has been clarified that this consi- 
deration was to apply not only to cases 
where rent was fixed by the authority which 
was to determine the standard rent but even 
otherwise. However, there is, as pointed 
out, a material difference between the West 
Bengal Rent Control Act and the Bombay 
Rent Act. The definition of ‘standard rent’ 
in the West Bengal Rent Control Act is in 
our opinion materially and vitally different 
from that under the Bombay Rent Act. In 
our opinion under the Bombay Rent Act, in 
case of premises first let after the first day 
lof September, 1940, the agreed rent at which 
they were first let is by the statutory defini- 
tion to be the standard rent. Such standard 
rent is, however, subject to the provisions of 
Section 11. In this later section provision 
has been made by the Legislature for recal- 
culation or refixation of the standard rent in 
certain cases. So long as there is no deter- 
mination by the Court under Section 11, the 
landlord is perfectly justified in recovering 
from the tenant or claiming from the tenant 
the contractual rent; neither his recovery nor 
bis claim is in any sense of the term un- 
lawful. Thus in such cases what the land- 
lord can charge under Sec. 5 (10) (b) Gii) 
is the standard rent until there is subsequent 
determination by the Court that it is exces- 
sive; on such determination the standard rent 
would be recalculated and refixed at a lower 
amount. Until such  refixing is done, the 
agreed rent will be the standard rent. The 
two sections must be read together and when 
this is done it is clear that in case of pre- 
mises Jet out after the first day of Septem- 
ber, 1940, the rent at which they were let 
out is the standard rent which may be varied 
subsequently in case an application is made 
to the special Court under Section 11 in such 
proceedings as are indicated therein. Until 
such an application is made the agreed rent 
is the standard rent within the meaning and 
definition of ‘standard rent’ in the Bombay 
Rent Act. 

24. To the appeals before us it is 
lear from the evidence (even apart from the 
specific concession made by the learned 
Advocate for the Appellants before the learn- 
ed Additional Chief Judge) that the premi- 
ses in respect of which these appeals have 
come up were let out by the Appellants for 
the first time in 1960-61. Previous thereto 
these premises were occupied by the Appel- 
lants themselves. The Appellants attempted 
to show that these premises had been let out 
earlier and in such attempt the Appellants 
failed. The rateable value to be fixed by 
the Municipal Corporation under Section 154 
of the Bombay Municipal Act undoubtedly 
cannot exceed the standard rent of the pre- 
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mises in respect of which the rateable value 
is fixed. As we have indicated above, the 
standard rent in respect of the premises 
which are concerned in these appeals before 
us appears to be, on the evidence led before 
the learned Additional Chief Judge, the 
agreed rent — the rent at which they were 
let out in 1960-61 by the Appellants to the 
various occupants. If that be so, the objec- 
tion of the Appellants must necessarily fail 
and be rejected inasmuch as the rateable 
value fixed is not based on any rent which 
is in excess of the standard rent. If and 
when an application is made under the pro- 
vision of Section 11 of the Bombay Rent 
Act in respect of these premises, then it is 
possible that such rent may cease to be 
standard rent. Thereafter the standard rent 
of each premises would be the rent which 
the Court may fix on such application. We 
are unable to accept Mr. Chitale’s submis- 
sion that the standard rent which will be the 
upper limit for the purpose of fixing the 
annual letting or rateable value must in all 
cases be such standard rent as would be 
notionally fixed as on an application under 
Section 11 of the Bombay Rent Act. This 
does not appear to us to be the scheme under 
the Bombay Rent Act. Our view in this be- 
half appears to be. in accordance with the 
observations of Chagla, C. J., in Karamsey 
Kanji’s case referred to earlier in the course 
of the judgment. 


25. These were the only 
ed on behalf of the Appellants before us. 


26. In the result, the Appeals fail 
and will stand dismissed with costs. 


Appeals dismissed. 


Vinayak 


oints argu- 
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Sarubai, Petitioner v. Vinayak Govind 
Chandrate and others, Opponents. 


Special Civil Appln. No. 557 of 1966, 
D/- 28-4-1971. 


Index Note: — (A) Bombay Tenancy 
and Agricultural Lamds Act (1948), Sec- 
tion 15 (2) — An order under Section 15 is 
an order under Section 31 for all purposes— 
(X-Ref: Section 33-B (5) (a)). 


Brief Note: — (A) Even for the pur- 
poses of Section 33-B (5) (a) the order under 
Sec. 15 must be construed as an order under 
Section 31. Hence the landlord who has al- 
ready obtained half the land originally leased 
to the tenant for personal cultivation upon 
a surrender under Section 15, will not be 
entitled to recover possession of the remain- 
ing half of the land. (Para 3) 


V. N. Chhatrapati and S. L. Kamble, 
for Petitioner; K. Y. Mandlik with C. R. 
Dalvi (for No. 1) and S. C. Pratap, Asst. 
Govt. Pleader (for No. 3), for Opponents. 


KP/KP/G153/72/GDR. 
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ORDER:— The above petition is filed 
by a tenant against whom his landlord, res- 
pondent No. 1, had filed an application under 
Section 33-B read with Section 29 (2) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, after obtaining a certificate under 
Section 88-C. The application was resisted 
by the petitioner on the ground that the Jand- 
lord had already obtained from him half 
the land originally leased to him for perso- 
nat cultivation upon a surrender under Sec- 
tion 15 of the Bombay Tenancy Act, and 
hence in view of the provisions of Sec- 
tion 33-B (5) (a) of the Bombay Tenancy 
Act, the landlord was not entitled to recover 
possession of the remaining half of the land, 
which is the subject-matter of the dispute 
between him and the landlord now. ‘The 
Tenancy Aval Karkun, Dindori, who heard 
the application not only against the petitioner 
but also against the other tenants, while 
granting an order in favour of the landlord 
against other tenants, did not restore pos- 
session of half land out of the present land 
in dispute, $. No. 105 of Mulane with the 
petitioner. 

2. The landlord carried an appeal 
before the Deputy Collector, who set aside 
the order of the Tenancy Aval Karkun and 
granted possession of half the land with the 
petitioner as he was of the view that half 
the land was surrendered to the landlord 
under Section 15 and not under Section 31 
as required by Section 33-B (5) (a). The said 
decision was confirmed by the Maharashtra 
Revenue Tribunal in revision application 
filed by the petitioner-tenant. The peti- 
tioner has, therefore, filed the above petition 
under Article 227 of the Constitution chal- 
lenging the validity of the orders. 


3. Mr. Chatrapati, learned Counsel 
for the petitioner, contended that the view 
taken by the Deputy Collector and the Tri- 
bunal that an order under Section 15 is not 
an order under Section 31 was contrary to 
the plain terms of Section 15 (2), which runs 
as follows: 


“15 (2). Where a tenant surrenders his 
tenancy, the landlord shall be entitled to re- 
tain the land so surrendered for the like 
purposes, and to the like extent, and in so 
far as the conditions are applicable subject 
to the like conditions, as are provided in 
Sections 31 and 31-A for the termination of 
tenancies.” 


This contention must be upheld because if 
the landlord is entitled to retain possession 
of the land subject to like. conditions men- 
tioned in Section 31 as well as for the like 
purpose and to the like extent, it means that 
for all practical purposes an order under 
Section 15 must be considered as an orden 
under Section 31. I am therefore of the 
opinion that even for the purposes of Sec- 
tion 33-B (5) (a) the order under Section 15 
must be construed as an order under Sec- 
tion 31 for all purposes, — 

i The judgment of the Tribunal and 
the Deputy Collector, are, therefore çon- 


D. N. Kango v. B. L. Bhavsar 


ALR. 


trary to the plain meaning of Sec. 15 (2) 
and must be quashed. The order passed by 
the Tenancy Aval Karkun shall stand res- 
tored and the application made by the land- 
lord against the petitioner shall be rejected. 

5. Rule absolute. In the circumstan- 
ces of the case, no order as to costs. 


Petition allowed. 
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K. K. DESAI, J. 
Devidas Narayan Kango, Appellant v. 


Brijlal Lakdu Bhavsar and others, Respon- 
dents. 


A. F. O. No. 107 of 1971, with A. O. 
No. 108 of 1971, D/- 22-4-1971, against 
decision of M. S. Ratnaparkhi, Extra Asst. 
l ics algaon, in Insolvency Appeal No. 336 of 


index Notes — (A) Provincial Insolvency 
Act (1928), Section 41 ~—- Application for 
discharge of insolvent —- Deep inquiries 
relating to the debts claimed by creditors 
and denied by imsolvents are entirely irre- 
levant to the purpose of and/or questions 
involved in the application. (Case law dis- 
cussed). (Para 6) 


Brief Note: — (A) In the matter of ap- 
plication for discharge the insolvency Court 
has a right to gather all relevant information 
from whatever sources available. The in- 
formation given is not liable to be accepted 
only upon proofs given as on a trial of issue. 
The Insolvency Court is entitled to form its 
opinion also on a report to be made by 
receiver of the estate. It is on prima facie 
impressions that an application for discharge 
is liable to be disposed of by Insolvency 
Court. It is therefore unnecessary for the 
Insolvency Court to go into the question 
whether the debt claimed by a creditor exist- 
ed or not. It is also unnecessary for the 
Court to decide contradictory allegations 
made by parties as regards the ownership 
of the properties alleged to belong to the 
insolvents before appointing a receiver. Such 
investigation is premature. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1939 Lah 432, Kapur Chand v. 

Mohammad Khan 6 
AIR 1930 All 471 (2) = 1930 All LJ 
316, phueherst v. Official Receiver, 


Aligar! 6 
AIR 1928 Mad 609 == 1928 Mad WN 

175, Velayudhan Nadar v. Subrama- 

nia Pillai 6 
AIR 1925 Mad 915 = 22 Mad LW 


202 (FB), Gopalan Nair v. K. 
Gopalan Nair 6 
R. V. Desai, for Appellant Gn both 
matters); V. K. Joshi (for Nos. 1 and 3), 
(in A. O. No. 107 of 1971) and (for Nos. 1, 
2 and 4) In A. O. No. 108 of 1971, for Res- 
pondents. 
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JUDGMENT:— The order of the In- 
solvency Court on Miscellaneous Applica- 
tion No. 114 of 1966 dated April 10, 1968, 
and the appellate order of the Extra Assis- 
tant Judge, Jalgaon, dated August 29, 1970, 
disclose pathetic ignorance of both the 
Courts about the objects and purposes of 
the law of insolvency and particularly the 
provisions therein in connection with dis- 
charge of insolvents and realisation and col- 
lection of assets of an insolvent by appoint- 
ment of a receiver. 


2. One Brijlal Bhavsar and his sons 
Bhagwan and Sudhakar carried on business 
as members of a joint and undivided Hindu 
family. On February 12, 1964, these three 
persons applied for an order of their own 
adjudication as insolvents on the ground that 
they were unable to pay and discharge their 
debts having suffered heavy losses in busi- 
ness. One of the debts mentioned in the in- 
solvency petition was of Rs. 1,200/- due to 
the creditor Devidas Narayan Kango. 
order of adjudication was made on January 
7, 1965. The order provided that the debtors 
should apply for final discharge within six 
months from the date of the order. ` By 
Miscellaneous Application No. 114 of 1966 
instituted on June 29, 1965, the three insol- 
vents applied for discharges. In the applica- 
tion particulars of the debts due and inabi- 
lity to pay debts was admitted. It was fur- 
ther alleged that the insolvents were not in 
possession of any property of any kind for 
discharging their liability to pay debts. At 
the hearing of the application, affidavits were 
tendered on behalf of the creditors Devidas 
Narayan Kango and Somnath Rango Chou- 
dhari with intent to oppose an order of ab- 
solute discharge. The Insolvency Court held 
that the allegation of the insolvents that they 
did not own any property was incorrect and 
that the insolvents had continued to trade in 
Agarbatti continuously even after the date 
of the adjudication order. The Insolvency 
Court refused discharge by the order dated 
May 4, 1968. By the appellate order dated 
August 29, 1970, made in Civil Appeal No. 
336 of 1968, the Extra Assistant Judge ob- 
served that proper inquiry was not held in 
respect of the debt claimed by creditor Devi- 
das Kango. He observed that the conten- 
tion of the insolvents was that by reason of 
the bar of limitation and otherwise the debt 
claimed by Devidas Kango was in law not 
in existence. He, therefore, observed: “In 
my opinion, therefore, it will be necessary 
to investigate this point in details. The ap- 
peal preferred by the imsolvents, therefore, 
deserves to be allowed.” In consequence of 
the above observation, the learned Judge 
directed the Insolvency Court to hold a fresh 
inquiry in the matter of the debt claimed 
by Devidas Kango and then consider the ap- 
plication for discharge. _ 


3. In the matter of the above appli- 
cation for discharge, the creditors Somnath 
Choudhari and Devidas Kango filed an ap- 
plication Ex. 17 on September 25, 1967, for 
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appointment of a receiver of the estate of 
the insolvents. They annexed to their appli- 
cation a schedule of what according to them 
were the properties of and was the estate 
of the insolvents. By their affidavit in reply 
Ex. 20, the insolvents contended that the pro- 
perties mentioned in the schedule were not 
of their ownership and receiver, if any, ap- 
pointed would not be entitled to take posses- 
sion of these properties. Their case was 
that these properties belonged to Annapurna- 
bai, the wife of insolvent Brijlal Bhavsar. 
The contentions made by the creditors and 
the insolvents as above were not inquired into 
and adjudicated upon. Creditors Devidas 
Kango filed in second application Ex. 43 on 
February 18, 1968, for appointment of a re- 
ceiver. He supported that application by an 
affidavit giving particulars. These applica- 
tions for appointment of a receiver were dis- 
posed of by the Insolvency Court by the 
same order by which it disposed of the ap- 
plication for discharge. The Insolvency 
Court having held that the debtors were 
carrying on business of Agarbatti and that 
business continued to belong to and was of 
the ownership of the debtors, appointed re- 
ceiver and directed that “the property be at- 
tached and the creditors be accordingly 

aid”. By the appellate order dated August 
29, 1970, this order has been reversed main- 
ly on the ground that a proper inquiry had 
not been held on the question of the pro- 
perties mentioned in the applications for 
appointment of Receiver being of the owner- 
ship of the debtors. The learned Extra As- 
sistant Judge directed an inquiry to be held 
for investigation into the above question and 
set aside the order appointing receiver and 
attaching properties. These questions were 
disposed of by the single appellate order 
dated August 29, 1970, but have now been 
separately challenged in the present two ap- 
peals filed by creditor Devidas Kango. 


4. It is submitted on behalf of this 
creditor that the admission made by the In- 
insolvents in their application for discharge 
that in connection with discharging the lia- 
bility regarding all the debts disclosed by 
them they were not possessed of and did not 
own any property whatsoever was an admis- 
sion of facts on the basis whereof the Insol- 
vency Court was entitled to refuse the order 
of discharge to the insolvents. The order 
setting aside the refusal of discharge should 
accordingly be set aside. In connection with 
the question of appointment of receiver, the 
submission was that in the matter of the in- 
solvency of the debtor which commenced 
with the adjudication order dated January 7, 
1965, and which related back to the date of 
the petition, i.e., February 12, 1964, appoint- 
ment of a receiver of the estate of the insol- 
vents was absolute necessity for collection 
and realisation of the estate and/or proper- 
ties of insolvents for distribution amongst 
the creditors. The learned Extra Assistant 
Judge was accordingly wrong in setting aside 
the order of appointment of receiver. 
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5. The submission on behalf of the 
insolvents is that the learned Extra Assistant 
Judge is right in his finding that the ques- 
tions of debt due to Devidas Kango and of 
the debtors’ contention that the properties 
disclosed did not Gelong to them were liable 
to be adjudicated upon in the first instance 
before the application for discharge and ap- 
pointment of receiver could be disposed of. 
There is no substance in these contentions 
made on behalf of the insolvents, as I will 
presently point out. 


6. In connection with applications 
for discharge made by insolvents under Sec- 
tion 41 of the Provincial Insolvency Act, it 
is always necessary for Insolvency Courts to 
remember that one of the main purposes 
and objects of the law of insolvency is to 
protect an insolvent debtor from ordinary 
coercive process of execution and litigation 
that may be instituted by his creditors in 
normal circumstances. The direct purpose 
of an order of discharge is to enable an in- 
solvent debtor once again to indulge into 
business activities freed from liability to pay 
his prior debts. It is for this reason that 
in sub-section (2) of Section 44 it is provid- 
ed that “x x x x x, an order of dis- 
charge shall release the insolvent from all 
debts provable under this Act”. The appli- 
cations for discharge have to be considered 
by Insolvency Courts in the light of the 
above true purpose and object of the insol- 
vency law. The Section 42 mentions the 
facts and circumstances in which an insol- 
veot debtor should as an undesirable trader 
mot be given an absolute discharge and an 
order should be made in accordance with 
[provisions in sub-section (2) of Section 41. 
The contents of Section 42 show that in 
lordinary and normal cases, insolvent debtors 
should be released from all provable debts 
by orders of discharge so that they are 
enabled once again to trade freely, in spite 
of their past insolvency. The above discus- 
sion goes to show that in the matter of an 
application for discharge deep inquiries re- 
lating to the debts claimed by creditors and 
dcmed by msolvents should never be held. 
Such mquiries are entirely irrelevant to the 
purpose of and/or questions involved in an 
application for discharge. The matter of 
proof of debts is governed by different sec- 
trons of the Act. Obviously, the two Courts 
below were entirely ignorant of this appa- 
rently clear position in insolvency law. For 
clarification, it requires to be recorded that 

rdinarily, on the matters of applications for 
sscharge, oral evidence of contesting parties 
thould never be recorded, It should be suffi- 
cient for insolvency Court to find out by 
seading the affidavits filed as to whether 
facts and circumstances mentioned in Sec- 
tion 42 existed. The existence or otherwise 
of these facts and circumstances is not re- 
quired to be adjudicated upon as on a trial 
of issues. The reason for the above obser- 
vation is that unless these facts and circum- 
stances appear to exist, in normal cases, the 
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Insolvency Court is bound to give an order 
of discharge without any conditions. If the 
circumstances seem to exist, the discharge 
can be made conditional. In this connec- 
tion, a final trial of issues is never neces- 
sary. In this very connection, the scheme 
of Rule 23 made by this Court under the 
Provincial Insolvency Act should be always 
adhered to. The rule provides that an ap- 
plication for discharge should not ordinarily 
be heard until after the schedule of creditors 
has been framed and the receiver has submit- 


-ted his report. If the Courts below had read 


this rule and certain other provisions, they 
would have realised that immediately upon 
an order of adjudication being made, an 
absolute duty is cast on the court by in- 
solvency law to collect and further realise 
the properties and/or estate of insolvents. 
Now, this can never be done by Court ex- 
cept by appointing a receiver for that pur- 
pose and receiver is helped by the insolvent 
and his creditors in getting information and 
particulars about the estate and properties 
of insolvents. The scheme of insolvency law 
is that upon the order of adjudication being 
made, the estate of insolvents would vest in 
the Court. The insolvent debtor is bound 
immediately to file schedules of his debts and 
properties. The estate vested in the court 
can only be realised and collected by ap- 
pointment of receiver, who, in his turn, 
would have to proceed to collect the estate 
in accordance with the scheme of the insol- 
vency law. It is apparent that the relevant 
facts and particulars about the estate and/or 
properties of insolvents can be gathered by 
receiver by assistance rendered by creditors 
and insolvents. In this connection, private 
and public examination of insolvents and 
creditors and persons who might have had 
dealings with insolvents can always be held. 
This also would ordinarily be done only 
after a receiver is appointed. It is quite ap- 
parent that the learned Extra Assistant Judge 
has, whilst making the order dated August 
29, 1970, not realised and was not aware of 
the above scheme of insolvency law. Both 
the courts allowed the applications for ap- 
pointment of receiver to be mixed up with 
the application for discharge. Both the 
courts did not realise that the one applica- 
tion had nothing to do and had no bearing 
on the other application. The learned Extra 
Assistant Judge was not aware that as has 
been held in the cases of Velayudha Nadar 
v. Subramania Pillai, ATR 1928 Mad 609, 
Gopalan Nair v. K. Gopalan Nair, AIR 
1925 Mad 915 (FB); Mul Chand v. Offl. Re- 
ceiver, Aligarh, ATR 1930 All 471 (2); and 
Kapur Chand v. Mohammad Khan, ATR 1939 
Lah 432; and on the principle to be found in 
Section 42 (1) of the Presidency Towns In- 
solvency Act, it was ordinary right of an in- 
solvent to make renewed applications for 
discharge upon expiry of reasonable time 
after prior order refusing discharge. In the 
present matter, the application for discharge 
that was made on 29-6-1965, was refused by 


the Insolvency Court on May 4, 1968, and the 
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learned Extra Assistant Judge directed fresh 
inquiry by his appellate order dated August 
29, 1970. The learned Judge failed to realise 
that it was open for the learned Judge him- 
self in the matter of appeal before him to 
see all the circumstances of the case and as 
to decide whether the facts and circumstan- 
ces mentioned in Section 42 were disclosed 
on the affidavits and whether the insolvents 
were not entitled to unconditional discharge 
or whether the refusal of discharge by the 
Insolvency Court was not proper. The direc- 
tions for further inquiry have been given 
only because the learned Judge was entirely 
ignorant of the above scheme of the insol- 
vency law in connection with applications 
for discharge. 


7. Tt is first necessary to notice that 
an appeal has not been instituted by the 
insolvents from the order directing further 
inguiries in the matter of their application 
for discharge. That order, therefore, cannot 
be set aside in the present appeals. The 
Insolvency Court is directed to dispose of 
the prior application for discharge without 


holding any inquiry into the questions 
directed by the learned Extra Assistant 
Judge. The Insolvency Court will be at 


liberty to invite fresh affidavits in connec- 
tion with: application for discharge. The 
Court will consider the application in the 
light of the above observations and the 
Rule 23 of the Bombay Provincial Insol- 
vency Rules. The order of the learned Extra 
Assistant Judge, in so far as it sets aside the 
order of the Insolvency Court appointing re- 
ceiver, is wrong and is set aside. The re- 
ceiver will be receiver of the whole of the 
estate of the insolvents with authority to 
proceed to collect the estate of the insol- 
vents. 


8. In connection with the two ap- 
plications mentioned above, it was irrelevant 
to investigate and inquire into the question 
of Devidas Kango, the appellant in these ap- 
peals, being the creditor of the insolvents. 
His debt is admitted in the petition. That 
admission entitled him to appear and be 
heard in‘ the matter of the application for 
discharge. It is required to be repeated that 
in the matter of application for discharge 
the Insolvency Court has a right to gather all 
relevant information from whatever sources 
available. The information given is not lia- 
ble to be accepted only upon proofs given 
as on a trial of issue. The Insolvency Court 
is entitled to form its opinion also on a re- 
port to be made by receiver of the estate. 
It is on prima facie impressions that an ap- 
plication for discharge is liable to be dispos~ 
ed of by Insolvency Court. Under the cir- 
cumstances, the direction given by the Extra 
Assistant Judge for ascertaining whether the 
debts claimed by Devidas Kango existed or 
not was not warranted and that direction is 
set aside. In that connection, the learned 
Judge was wrong in thinking that the Law of 
Limitation continues to apply in respect of 
debts provable in and to be claimed in in- 
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solvency. The learned Judge was wrong in 
thinking that whilst making an order for ap- 
pointment of a receiver of the estate of an 
insolvent it was necessary for the Court to 
decide contradictory allegations made by 
parties as regards the ownership of the pro- 
perties alleged to belong to the insolvents. 
The question of this ownership will require 
to be investigated at the instance of the re- 
ceiver of the estate after he will have made 
investigations and gathered facts in support 
of the creditors’ case that the properties be- 
longed to the insolvents. The directions 
given by the learned Extra Assistant Judge 
for making these investigations in connection 
with the appointment of receiver were pre- 
mature and contrary to the law of insol- 
vency. These investigations will take place 
at a subsequent stage. Those directions are 
also set aside. 


9, In the result, these two appeals 
are allowed except to the extent that the 
matter of the application for discharge will 
have to be once again considered by the trial 
Court. The order of the insolvency Court 
appointing receiver is confirmed. The re- 
ceiver will be “of the estate of Insolvents”. 
There will be no order as to costs. 


10. No order on the Civil Applica- 
tion. 
Ordered accordingly. 
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FULL BENCH 
KOTVAL, C. J.. CHANDRACHUD AND 
DESHMUKH, JJ. 


Anaji Thamaji Patil, Petitioner v. 
Ragho Bhivraj Patil and another, Oppo- 
nents. 


Special Civil Appin. No. 2155 of 1965, 
D/- 5-11-1971. 


Index Note:— (A) T. P. Act (1882), 
Section 52 — Section 52 governs Section 
65-A of the Act. CX-Ref:— Section 65-A). 
(X-Ref:—- Bombay Tenancy and Agricul- 
toral Lands Act (67 of 1948), Section 4). 

(Para 17) 

Brief Note:— (A) There is nothing in 
the provisions of Section 65-A which sug- 
gests that the provisions of Section 52 will 
not apply where a lease is granted under 
Section 65-A. That would also be the case 
even though Section 4 of the Bombay Ten- 
ancy and Agricultural Lands Act is applic- 
able. AIR 1968 Guj 193, Rel. on. 

(Paras 17, 18) 

Index Note:— @) T. P. Act (1882), 
Section 52 — Where a land is mortgaged 
by way of simple mortgage, grant of lease 
by mortgagor during pendency of suit by 
mortgagee does not violate the docfrme of 
lis pendens — AIR 1968 Guj 193. Dissent- 
ed from; AIR 1959 Bom 19 and Spl. C. A. 
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1398 of 1961, D/- 26-7-1962 (Bom.), Over- 
ruled. (X-Ref:— Sections 65-A, 58 (b).) (X- 
Ref:—- Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Section 4). 
@aras 23, 24) 
Brief Note:— (B) Where an owner of 
a land has mortgaged it by way of a simple 
mortgage and during pendency of a suit by 
mortgagee for sale of the mortgaged land 
it is leased by the mortgagor, it does not in 
any way affect the rights of the mortgagee 
as contemplated by Section 52 of the T. P. 
Act. Nor any of the rights of an auction- 
purchaser who purchases the land in exe- 
cution of the decree for sale can be said to 
be affected as his rights bad not arisen at 
all on the date of the lease. Hence Section 
52 of the T. P. Act would not be attracted 
and the lessee must be deemed to be law- 
fully cultivating the land on the date of 
granting lease and would be a protected 
tenant within meaning of the Bombay Ten- 
ancy and Agricultural Lands Act. : 
(Paras 23, 24 
In a simple mortgage the ownership 
continues with the mortgagor as well as 
the possession of the property. Section 65-A 
permits the mortgagor to lease the property. 
By granting lease he transfers the possession 
and the right to enjoy the mortgaged pro~ 
perty. None of these rights inheres ia the 
mortgagee. Hence by granting lease during 
suit by mortgagee. Section 52 of the T. P. 
Act is not contravened. AIR 1968 Guj 193, 
Dissented from; AIR 1959 Bom 19 and Spl. 
C. A. 1398 of 1961, D/- 26-7-1962 (Bom.), 
Overruled; AIR. 1964 SC 1320, Distinguish- 
ed. (Paras 23, 24) 
Cases Referred: Chronological Paras 
AIR 1968 Guj 193 = 9 Guj LR 161, 
Maganlal v. Lakhmiram 
(1967) Special Civil Appln. No. 2006 
of 1967 Bom.) 
AIR 1964 SC 1320 65 Bom LR 
6, 7, 26, 28 
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328, Dhaya Lala v. Rasul 
(1963) 4 Guj LR 681, Bahadurbhai v. 
Ambalal 


(1962) Special Civil Appin. No. 1398 
of 1961, Dj/- 26-7-1962 (Bom.) 
Narayan Maruti v. Bhau 6, 

AIR 1959 Bom 19 = 59 Bom LR 46, 
Ramdas Popatlal v. Fakira Pandu 
Patil : 6, 7, 26, 27, 28 

AIR 1957 Bom 117 = 59 Bom LR 
205, Narayan Laxman v. Vishnu 
Waman ; 


A. V. Savant for R. W. Adik, for Peti- 
tioner; M. V. Sali, for Opponent No. 1. 


KOTVAL, C. 3.:—After hearing coun- 
sel for both the sides it appears to us that 
the question which has been referred for 
our decision in tbis Reference is somewhat 
too widely stated and that in order to bring 
out the exact scope of the points to be 
determined in the Reference the question 
must be split into two questions which we 
have reframed as follows with the consent 
of counsel: 


td 


28 


Anaji Thamaji Patil v. R. B. Patil (FB) (Kotval C. J.) 


ALR. 


(1) Where agricultural land is mortgag- 
ed by a simple mortgage and the mortgagor 
leases that land pending a suit by the mort- 
gagee for sale of the mortgaged property, 
is the lease affected by the doctrine of lis 
pendens contained in Section 52 of the 
Transfer of Property Act? 


(2) Can the lessee be considered to bs 
a deemed tenant under Section 4 of the 
Bombay Tenancy and Agricultural Lands 
Act in such a case? 


2 The facts upon which these ques- 
tions arise are simple. Survey No. 86 of 
village Nimon, District Nasik, belonged to 
one Deoji who mortgaged it to one Mul- 
tanmal by way of a simple mortgage. Mul- 
tanmal died and his heirs instituted a suit 
upon that mortgage, Civil Suit No. 25 of 
1930. The plaintiffs in that suit, Motilal the 
son of Multanmal and others obtained a 
decree against Deoji on 26th January, 1932 
and since the decree ordered the sale of 
agricultural property the execution of that 
decree was transferred to the Collector. 
The darkhast proceedings were instituted on 
Ist September, 1937 (Regular Darkhast No, 
1226 of 1937). The execution was transfer~ 
red to the Collector for sale of the pro- 
perty on 11th October, 1937. Curiously 
enough the land was only sold by public 
auction almost 25 years later by the Collec- 
tor on 17th March, 1962. In that auction 
the respondent No. 1 in this petition Ragho 
Bhivraj Patil was held to be the auction- 
purchaser, The sale was confirmed in his 
favour on Ist November, 1962 and on 
14th December, 1962 possession was deli- 
vered to Ragho Bhivraj Patil. 


3. As we have said the darkhast 
proceedings were kept pending before the 
Collector for almost 25 years between 11th 
October, 1937 and 17th March, 1962 and 
during that time other events occurred. The 
original mortgagor Deoji sold Survey No. 
86 out of the mortgaged property to one 
Bhikchand Jitmal. The date of this transfer 
is not clear but it is accepted on all hands 
that it was a transfer pending the Civil Suit 
No. 25 of 1930, that is to say, prior to 28th 
January, 1932 when the decree for sale in 
that suit was passed. Bhikchand Jitmal who 
had thus purchased the equity of redemp- 
tion of the original owner Deoji held the 
field for some years and at the commence- 
ment of the agricultural year 1943-44 grante 
ed a lease to the petitioner before us, Anaji 
Thamaji Patil. Anaji, therefore, claims to 
be the tenant of the field under Section 4 
of the Bombay Tenancy and Agricultural 
Lands Act and all the rights that go along 
with it. 

4, As we have said, because of this 
lease being granted to Anaji and Anaji be- 
ing in possession of the field, the auction- 
purchaser Ragho Bhivraj was unable to ob- 
tain possession in the execution of the 
mortgage-decree. He was therefore given 
merely symbolical possession on i4th De- 
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cember, 1962. He was obviously not satis- 
fied with merely getting such symbolical 
possession and, therefore, he filed an appli- 
cation under Section 70 (b) of the Bombay 
. Tenancy and Agricultural Lands Act on 
19th January, 1963 before the Mamlatdan 
of Chandor. 

5. The Mamlatdar held that the 
lease in favour of the petitioner cannot have 
any effect against the respondent No. 1, be- 
cause the latter had purchased the land in 
auction sale and was not affected by the 
lease which was created by the mortgagor 
Bhikchand because of the doctrine of lis 
pendens. The lessee went up in appeal to 
the Special Deputy Collector, Nasik, who 
reversed the decision of the Mamlatdar and 
allowed the appeal. He held that Bhikchand 
was the full owner of the land and there is 
nothing to show that he had no right to 
lease out the land. It cannot be said that 
the creation of the tenancy in the agricul- 
tural year 1943-44 in favour of Anaji was 
in any way illegal. His possession therefore 
was quite lawful and he must be deemed 
to have been a tenant under Section 4 of 
the Bombay Tenancy and Agricultural 
Lands Act. 


6. The Maharashtra ‘Revenue Tri- 
bunal reversed the decision of the Special 
Deputy Collector and held that the lease 


was given during the pendency of the exe- 
cution proceedings and is, therefore, affect- 
ed by the rule of lis pendens contained in 
Section 52 of the Transfer of Property Act 
and since by virtue of that rule the pro- 
perty cannot be transferred or otherwise 
dealt with by any party to the suit so as 
to affect the rights of any other party there- 
to except under the authority of the Court, 
which was not obtained, Anaji could not 
become a deemed tenant. The Tribunal 
relied upon a decision of this Court in 
Ramdas Popatlal v. Fakira Pandu Patil, 59 
Bom LR 46 = (AIR 1959 Bom 19) and 
held that that decision “concludes the ques- 
tion which arises in this case”. They also 
referred to two other decisions of this 
Court Narayan Laxman v. Vishnu Waman, 
59 Bom LR 205 = (AIR 1957 Bom 117) 


and Narayan Maruti v. Bhau, Special Civil . 


Appin. No. 1398 of 1961 decided on 26-7- 
1962 (Bom.) by a Division Bench of this 
Court. Reference was made before the Tri- 
bunal also to a decision of the Supreme 
Court in Dhaya Lala v. Rasul, 65 Bom LR 
328 = (AIR 1964 SC 1320) and the Tribu- 
nal held that there was nothing in that 
decision which “affects the rule of lis pen- 
dens in cases under the Tenancy Act.” The 
Tribunal also referred to a contrary view 
taken in Bahadurbhai v. Ambalal, (1963) 4 
Guj LR 681, wherein the decision in 59 
Bom LR 46 = (AIR 1959 Bom 19) was 
distinguished but they felt that they were 
bound by the decision of this Court in pre- 
ference to the Gujarat view. 

7. It is against the decision of the 
Tribunal that the Special Civil Application 
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was directed. The matter first came before 
a learned single Judge who pointed out 
that there was a considerable divergence of 
opinion between the decision of this Court 
in 59 Bom LR 205 = (AIR 1957 Bom 117) 
which followed Dhaya Lala’s case, 65 Bom 
LR 328 = (AIR 1964 SC 1320) and the 
decision of this Court reported in 59 Bom 
LR 46 = (AIR 1959 Bom 19). Moreover 
there was also the Gujarat view which dis- 
tinguished the latter case. He accordingly 
referred the matter to a Division Bench and 
the Division Bench in its turn has referred 
the case for a decision by the Full Bench 
because in their opinion the decision in 59 
Bom LR 46 = (AIR 1959 Bom 19) re- 
quires reconsideration in view of the deci- 
on i 65 Bom LR 328 = (AIR 1964 SC 


8. The claim of the petitioner to be 
the tenant of field No. 86 is based upon the 
provisions of Section 4 of the Bombay Ten- 


‘ancy and Agricultural Lands Act and it is 


urged that when the original owner, the 
mortgagor, sold the Survey No. 86 to Bhik- 
chand and Bhikchand in his turn gave a 
lease to the petitioner Anaji, Anaji must 
be deemed to have been in lawful cultiva- 
tion of the land within the meaning of Sec- 
tion 4 and therefore he would become a 
deemed tenant under Section 4 of the Ten- 
ancy Act. Bhikchand could grant the lease 
under Section 65-A of the Transfer of Pro- 
perty Act. If that be so, then there is no- 
thing contained in the provisions of Sec- 
tion 52 of the Transfer of Property Act 
which affects or takes away that right. Even 
assuming that Section 52 applies, the re- 
quirements of Section 52 of the Transfer 
of Property Act do not justify it being held 
that the rights of the mortgagee in this case, 
which the respondent No. 1 purchased in 
the auction, were in any way affected and 
therefore the doctrine contained in Section 
52 would be inapplicable to the present case 
and that therefore there was no need for 
the tenant or Bhikchand to seek the permis- 
sion of the Court in creating the lease in 
the former’s favour. 


9. The contention on behalf of the 
respondent No. 1 has been that Section 4 
of the Tenancy Act would not apply be- 
cause the petitioner was not then in lawful 
cultivation. The petitioner’s lease was dur- 
ing the pendency of the darkhast proceed- 
ings and having regard to the provisions of 
Section 52 of the Transfer of Property Act, 


. that lease is hit by the doctrine of lis pen- 


dens. It was urged that no doubt a mort- 
gagor’s power to lease is now recognised 
by Section 65-A of the Transfer of Pro- 
perty Act, but Section 65-A is in itself sub- 
ject to Section 52 and not vice versa. More- 
over Section 52 itself controls Section 4 of 
the Tenancy Act. Alternatively it was urg- 
ed that even if the lease is not hit by the 
provisions of Section 52, it is hit by the 
provisions of the then operative Schedule 
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NI of the Code of Civil Procedure and 
Paragraph 11 thereof which makes any 
transfer pending an execution by the Col- 
lector void. 


10. We may first of all dispose of 
the last mentioned argument. No doubt the 
lease in the present case was given at the 
commencement of the agricultural year 
1943-44 at a time when the third Schedule 
of the Code of Civil Procedure was in 
operation. It was only repealed by the Code 
of Civil Procedure Amendment Act of 
1956. Therefore the provisions of the third 
Schedule would apply to the facts of the 
present case. It is also no doubt true that 
paragraph 11 of the third Schedule says 
that so long as the Collector can exercise 
or perform in respect of the judgment-deb- 
tor’s immovable property, or any part there- 
of, any of the powers or duties conferred 
or imposed on him by paragraphs 1 to 10, 
of the Schedule, the judgment-debtor or his 
representative in interest “shall be incompe- 
tent to mortgage, charge, lease or alienate 
such property or part except with the writ- 
ten permission of the Collector......... ” and 
it was held that when the paragraph says 
“shall be incompetent to mortgage, charge, 
lease or alienate” it means that any of those 
transfers would be void. Prima facie tbis 
may be a good point but, we fail to see 
how it can be urged or entertained by us in 
this reference. In the first place, it is a com- 
pletely new point, which was never urged 
before any of the Revenue Authorities or 
even before the learned single Judge of this 
Court or the Division Bench. Secondly the 
reference to this Bench is only limited to 
certain specific questions which we have 
formulated above and we do not think that 
we ought really to go beyond the ambit of 
those questions. This point cannot form the 
subject-matter of the reference at all. Third- 
ly, we may point out that even if entertain- 
ed, the point may conceivably give rise to 
a disputed question of fact. Paragraph 11 
says “except with the written permission 
of the Collector” and the question whe- 
ther permission was or was not obtained 


would have to be gone into and 
that would be a pure question of 
fact. In fact on behalf of the peti- 


tioner that question was raised by counsel. 

In all the circumstances, therefore, we do 

not think that we can go into this conten- 

te ‘ania on behalf of the Respondent 
o. 1. 


11. We then turn to the main point 
in this case and the question that arises is, 
was the petitioner to whom a lease was 
granted by Bhikchand at the commence- 
ment of the agricultural year 1943-44 law- 
fully cultivating the land which was leased 
to him. If he was lawfully cultivating the 
land, then he would be entitled to the pro- 
tection of Section 4 of the Tenancy Act. 
Section 4 says that “a person lawfully culti- 
vating any land belonging to another per- 
son shall be deemed to be a tenant if such 
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land is not cultivated personally by the 
owner and if such person is not— 

“(a) a member of the owner’s family op 

(b) a servant on wages payable in cash 
or kind but not in crop share or a hired 
labourer cultivating the land under the 
personal supervision of the owner or any 
member of the owner’s family, or 


(c) a mortgagee in possession”. 
With the two Explanations to the section we 
are not here concerned. 


12. The section obviously lays down 
a fiction by the use of the words “shall be 
deemed to be a tenant.” In other words, 
normally a person lawfully cultivating could 
not by virtue of the fact of lawful cultiva- 
tion alone be a tenant, but this section en- 
joins that he shall be regarded as a tenant. 
The only conditions to the coming into 
force of Section 4 are three namely:— 

(a) that the person should be lawfully 
cultivating; 

(b) that the land should be belonging 
to another person; and 


(c) that that land is not cultivated per- 
sonally by the owner. 


If these conditions are fulfilled, then the 
person in cultivation is deemed to be a ten- 
ant. Then there are exceptions to this rule 
namely that the person in cultivation should 
not be a member of the owner’s family or 
a servant or hired labourer or a mortgagee 
in possession in which case of course he 
cannot be deemed to be a tenant. None of 
these exceptions fall to be construed here. 


13. It may be noticed that the essen- 
tial condition is that the person claiming to 
be a deemed tenant should be a person 
“lawfully cultivating’. If he is once found 
to be in lawful cultivation, then immediate- 
ly the other provisions of the Tenancy Act 
would be attracted in his case and he would 
become a “protected tenant”, protected by 
the provisions of the Act. Therefore, what 
will have to be determined is whether the 
petitioner in this case was in lawful culti- 
vation at the inception of the lease, that is 
to say, when he was first inducted on to 
the land by Bhikchand. We stress this point 
here, because in some of the cases the sub- 
sequent applicability of Section 52 has been 
considered. If the person who is inducted 
on to the land is at the inception in lawful 
cultivation, Section 4 would become applic- 
able and any other position that may arise 
subsequent to his being a deemed tenant 
would not matter. 


14, The principal reason why it is 
said that the petitioner was not lawfully 
cultivating, was that the lease in his favour 
was contrary to or prohibited by the provi- 
sions of Section 52 of the Transfer of Pro- 
perty Act. The transfer itself being illegal 
under Section 52, it is said his possession 
or cultivation under that transfer can never 
be lawful. 
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15. One of the answers on behalf 
of the petitioner to this contention has been 
to invoke the provisions of Sec. 65-A of 
the Transfer of Property Act. Section 65-A 
was introduced into the Transfer of Pro- 
perty Act by Act 20 of 1929 and sub-sec- 
tion (1) thereof provides that subject to the 
provisions of sub-section (2), a mortgagor, 
while lawfully in possession of the mort- 
gaged property, shall have power to make 
leases thereof which shall be binding on 
the mortgagee. Of course, sub-section (2) 
in clauses (a) to (e) thereof lays down a 
number of conditions which the mortgagor 
shall observe. These conditions are explic- 
able if one considers briefly the history on 
the law of this subject prior to the intro- 
duction of Section 65-A. Under the English 
Common Law the mortgagor had no power 
to lease, for in an English mortgage the 
mortgagor was deemed to have made an 
absolute conveyance of his land and was 
a tenant on sufferance and being a tenant 
on sufference himself he could not create 
another tenancy but it was held that the 
lease granted by the mortgagor was not 
wholly without any effect, but such a lease 
was binding on the mortgagor himself be- 
cause as the lessor he would be estopped 
from disputing it. Some of the decisions in 
India followed this rule and other cases 
pointed out that the rule in England was 
not applicable as the mortgagor in India 
remains the owner and when in possession 
can prima facie exercise the right of owner- 
ship. The amendment settled this conflict. 
The Section 65-A was thus enacted merely 
to reaffirm the position that the mortgagor 
was in the position of a manager of the 
property even though he had mortgaged it 
and that as a manager he could grant a 
lease of the mortgaged property provided 
he was in possession. Clauses (a) to (c) of 
sub-section (2) of Section 65-A merely give 
statutory recognition to his powers of 
management. There is no question here that 
the lease granted to the petitioner was in 
compliance with Section 65-A. Therefore 
there was power in Bhikchand to grant the 
lease to the petitioner. 


16. But the further question that 
has been argued is that nevertheless Section 
52 of the Transfer of Property Act governs 
and controls the provisions of Section 65-A. 
Therefore even though there was a power 
to grant the Jease, that power may not be 
exercised in derogation of the principle of 
lis pendens laid down in Section 52. 


17. In our opinion, this contention 
is in law a correct contention and must be 
upheld. There is nothing in the provisions 
of Section 65-A which suggests that the 
provisions of Section 52 will not apply 
where a lease is granted under Section 65-A. 
Section 52 lays down a principle of general 
application and appears in Chapter II of the 
Transfer of Property Act which lays down 
general principles governing all transfers. It 
is also an important principle of equity 


Anaji Thamaji Patil v. R. B. Patil (FB) (Kotval C. Y.) [Prs. 15-19] Bom. 79 


which so far as India is concerned is em- 
bodied in Section 52 and unless therefore 
there is any express exclusion of that prin- 
ciple we think that Section 52 must be held 
to govern Section 65-A which is a provision 
of the same statute. 


18. ~ We are fortified in our opinion 
by the two decisions which were brought 
to our notice in this and other connections. 
One is the decision in AIR 1968 Guj 193 
Maganlal v. Lakhiram (see page 195 column 
2) where a Division Bench of the Gujarat 
High Court held:— 


“We are, therefore, of the view that 

all these ingredients of Section 52 have been 
satisfied in the present case and although 
Section 65-A gives a statutory power to the 
mortgagor in possession to lease the mort- 
gaged property, that section would be sub- 
ject to Section 52 of the Transfer of Pro- 
perty Act.” 
While we accept the Gujarat decision on 
this point, we should not be understood to 
accept all that has been said in paragraph 3 
of that judgment at pages 194-195 as ‘to 
which we shall have presently something to 
say. The same view was taken by a learn- 
ed single Judge of this Court, Palekar J. as 
he then was, in regard to a similar argu- 
ment where Section 4 of the Tenancy Act 
was concerned. It was there urged that in 
view of Section 4 of the Tenancy Act the 
provisions of Section 52 must be deemed 
inapplicable and the learned Judge answer- 
ed the point by’ observing : 


“This doctrine of ancient origin which 

is based upon sound public policy would, 
therefore, require for its abrogation mych 
more in a statute than a general description 
of it as am ameliorative piece of legisla- 
tion.” : 
The learned Judge also referred to Section 
3 of the Tenancy Act which expressly men- 
tions that Chapter V of the Transfer of 
Property Act relating to leases which did 
not previously apply to agricultural lands, 
has expressly been made applicable to such 
tenancies and leases. Once again while we 
accept that decision only so far as this point 
is concerned, we may not be taken to have 
endorsed the whole of the decision as to 
which we will have something to say later 
on. In our opinion, therefore, the mere 
existence of the power to lease in Section 
65-A of the Transfer of Property Act does 
not advance the case on behalf of the peti- 
tioner any further, because despite the en- 
actment of Section 65-A, Section 52, which 
is an overriding section will continue to 
apply. That would also be the case even 
though Section 4 of the Tenancy Act is 
applicable. 

19. The question then remains; is 
Section 52 applicable to the present case? 
the material portion of Section 52 with ` 
which we are concerned runs as follows: 

“During the pendency in any Court 
having authority within the limits of India 
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PA or established beyond such limits by 
the Central Government of any suit or pro- 
ceeding which is not collusive and in which 
any right to immovable property is directly 
and specifically in question, the property 
cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding 
so as to affect the rights of any other party 
thereto under any decree or order which 
may be made therein, except under the 
authority of the Court and on such terms 
as it may impose.” 

There is an Explanation added which de- 
fines what is the pendency of a suit or pro- 
ceeding and it provides that the suit or pro- 
ceeding shall be deemed to commence from 
the date of the presentation of the plaint 
or the institution of the proceeding in a 
Court of competent jurisdiction, and to 
continue until the suit or proceeding has 
_ been disposed of by a final decree or order 
and complete satisfaction or discharge of 
such decree or order has been obtained, or 
has become unobtainable by reason of the 
expiration of any period of limitation pres- 
cribed for the execution thereof by any 
law for the time being in force. Having re- 
gard to this Explanation, the entire period 
taken in the present suit filed by Multan- 
mal, Civil Suit No. 25 of 1930, from the 
date of the presentation of the plaint and 
including the darkhast proceedings which 
terminated by delivery of symbolical pos- 
session to the auction-purchaser, the respon- 
dent No. 1, on 14th December, 1962, would 
be deemed to be the pendency of the suit 
within the meaning of Section 52. Thus 
there is no doubt that the lease granted by 
Bhikchand to the petitioner Anaji at the 
commencement of the agricultural year 
1943-44 would fall within the pendency of 
the suit. 

_ 20. The further question, which is 
the real question in controversy in this re- 
ference, is; upon a plain reading of Section 
52 do the consequences contemplated by 
Section 52 arise in this case? Section 52 
when analysed shows that it is in two parts. 
The first part Jays down the conditions for 
the applicability of the doctrine and the 
second part lays down what are the conse- 
quences if the doctrine applies. The condi- 
tions for the applicability of the doctrine 
are:— 

(a) that a suit or proceeding should be 
pending; 

(b) that it should not be collusive; 

(c) that it should be a suit or proceed- 
fng in which any right to immovable pro- 
perty is directly and specifically in question; 

(d) that the suit should be pending in 
a court having jurisdiction; and 

(e) that the Court must be in India op 
beyond India, but established by the Cen- 
tral Government. 


Jf these conditions are fulfilled, then the 
doctrine applies, but even if the doctrine 
applies, the consequences which flow from 


the application of the doctrine are again 
limited by the Section itself and these con- 
sequences indicated in the latter half of the 
section are as follows:— 


(a) that the property cannot be trans- 
ferred or otherwise dealt with by any party 
to the suit or proceeding; 


(b) so as to affect the rights of any 
other party thereto; and 

(c) if it does affect the rights of any 
other party thereto, then permission of the 
Court is necessary. 


Zi. The cardinal point in the pre- 
sent case is, did the lease granted to the 
petitioner by the mortgagor Bhikchand in 
any way affect the right of any other party 
in this case, namely the mortgagee Multan- 
mal? It may be noted that on the date on 
which the lease was created the present res- 
pondent No. 1, who is only the auction- 
purchaser, was nowhere upon the scene. 
His rights had not arisen at all on the date 
of the lease. Such right as he has arose only 
when the land was sold by auction on 17th 
March, 1962 and so far as he, the auction- 
purchaser (the respondent No. 1) is con- 
cerned, he was not affected at all by the 
doctrine of. lis pendens on the date on which 
the lease was granted. The short question 
then is, was any right of the decree-holden 
who was the other party in the suit in any 
way affected by the lease? In order to an- 
swer this question it is necessary to look a 
little deeper into what were the rights of 
the mortgagee pending the suit. 


22. The mortgage was admittedly a 
simple mortgage and the incidents of such 
a mortgage are clearly laid down in Section 
58 (b) of the Transfer of Property Act 
which defines a simple mortgage as follows: 


“Where, without delivering possession 
of the mortgaged property, the mortgagor 
binds himself personally to pay the mort- 
gage-money, and agrees, expressly or impli- 
edly, that, in the event of his failing to pay 
according to his contract, the mortgagee 
shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale 
to be applied, so far as may be necessary, 
in payment of the mortgage-money, the 
transaction is called a simple mortgage and 
the mortgagee a simple mortgagee.” 

The essential characteristic of a simple 
mortgage therefore is that possession is not 
given to the mortgagee of the mortgaged 
property. That is expressly provided in the 
definition itself. All the rights which the 
mortgagee has are these: First to recover 
the money which he has loaned. His second 
right is that in the event of non-payment, 
“the mortgagee shall have a right to cause 
the mortgaged property to be sold and the 
proceeds of sale to be applied 
in payment of the mortgage-money”. There-~ 
fore, the mortgagee under a simple mort- 
gage has no right whatsoever to actual pos- 
session of the mortgaged property or any 
possession at all. In fact, this is what makes 
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the crucial difference between a simple 
mortgage and usufructuary mortgage. In an 
usufructuary mortgage possession is given 
to the mortgagee (see clause (d) of Section 
58) whereas in a simple mortgage the pos- 
session of the mortgaged property remains 
with the mortgagor. 

23. If then the only right which the 
mortgagee had in the present case was to 
the recovery of his money or in case of de- 
fault of payment of his money to have the 
mortgaged property sold and the sale pro- 
ceeds applied in satisfaction of his debt, can 
it be said that the lease created in favour 
of the petitioner by Bhikchand, who step- 
ped into the shoes of the mortgagor by 
virtue of his purchase, in any way affects 
those rights? Notwithstanding the mortgage, 
the original owner Deoji in whom inhered 
the equity of redemption, continued to be 
the owner of the property. The right which 
he transferred to the mortgagee was not 
the ownership of the property. Mulla in his 
commentary on the Transfer of Property 
Act, 5th Edition, 382 puts it thus:— 

“A simple mortgage consists of (1) a 
personal obligation, express or implied, to 
pay and 

(2) the transfer of a right to cause the 

property to be sold. The right transferred to 
the mortgagee is not ownership.” 
‘Therefore the ownership continues with the 
mortgagor as well as the possession of the 
property. Section 65-A permits the mort- 
gagor to lease the property and it was under 
that right that the purchaser from the 
mortgagor who for all purposes is the mort- 
gagor (see Section 59-A) granted the lease 
to the petitioner. A lease is merely a trans- 
fer of a right to enjoy the property, made 
for a certain time, express or implied, or 
in perpetuity, in consideration of a price 
paid or promised, therefore, by the lease 
in favour of the petitioner Bhikchand mere- 
ly transferred possession and the right to 
enjoy such property to the petitioner. None 
of these rights inhered in the mortgagee as 
we have shown. The mortgagee had not got 
the right of possession nor the right to 
enjoy the property. How then can it be 
said that the transfer, (the lease in the pre- 
sent case) assuming that it was during the 
pendency of the suit, was made “so as to 
affect the rights of any other party” to the 
suit? In our opinion, no right of the mort- 
gagee was in any manner affected by the 
grant of the lease to the petitioner by Bhik- 
chand in this case. If so, assuming that the 
other conditions for the application of the 
doctrine of lis pendens as laid down in Sec- 
tion 52 are fulfilled, still the essential con- 
sequence prescribed by the section does not 
follow and, therefore, Section 52 would be 
wholly inapplicable in the present case. 

24. It is not disputed that if the 
petitioner is held to be lawfully cultivating 
the field on the date on which the lease was 
granted to him at the commencement of 
the agricultural year 1943-44, then he would 

1972 Ram /R THT G91 


Anaji Thamaji Patil v. R. B. Patil (FB) (Kotval C. J.) [Prs. 22-25] Bom. 81 


be protected by the provisions of the then 
operative Tenancy Act and by the Tenancy 
Act of 1948 which replaced it and he would 
be protected by all the provisions of the 
Act. Upon this discussion the first question 
posed for our decision must be answered 
in the negative and the second question in 
the affirmative. 

25. But then there remain to be 
considered a number of decisions which 
were pointed out and particularly with re- 
ference to the point we have just made the 
remarks in the decision of the Gujarat 
High Court in Maganlal’s case, which we 
have already referred to above in another 
context (AIR 1968 Guj 193). In that case 
also the appellant was a simple mortgages 
of the property of the second respondent 
and the mortgagee filed a suit for the reali- 
sation of the mortgage-money by sale of 
the mortgaged property. A preliminary dec- 
ree was passed on 29th June, 1955 and a 
final decree on the 27th January, 1956. The 
decree-holder mortgagee then filed an appli- 
cation for execution and the property was 
sold at an auction on 20th July, 1959 and 
was purchased by the appellant decree- 
holder himself. Meanwhile, after he had 
obtained the final decree on 27th January, 
1956 the mortgagor respondent No. 2 had 
given a lease of the property to the respon- 
dent No. 1 for a period of three years on 
17th January, 1957. When the auction-pur- 
chaser filed an application for possession of 
the property, which he had purchased at 
the court sale, he was met with the plea 
by the Ist respondent who was in actual 
possession that he was a tenant. The single 
Judge of the Gujarat High Court reversing 
the decision of the Court below had held 
that the mortgagee was only entitled to 
symbolical possession, but the Division 
Bench reversed the learned Single Judge’s 
decision in an appeal under the Letters 
Patent and held that the lease was not bind- 
ing on the mortgagee or the auction-pur- 
chaser and therefore the lessee had to deli- 
ver up actual possession to the auction-nur- 
chaser. In that case one of the main points 
canvassed was that Section 65-A gave plen- 
ary powers to the mortgagor to lease and 
that the provisions of that section there- 
fore were not controlled by the provisions 
of Section 52. The Division Bench held that 
Section 52 controlled Section 65-A, a point 
with which we are in respectful agreement. 
Unfortunately in that case, that was the 
main point urged and therefore answered 
by the Division Bench, but counsel on be- 
half of the auction-purchaser did not fur- 
ther argue as in the present case that even 
if Section 52 were held to be applicable in 
the case of a simple mortgagee or his auc- 
tion-purchaser the mere grant of a lease by 
the mortgagor would not affect their rights. 
It does not seem to have been urged there 
that the right of a simple mortgagee is not 
one of possession and that his only right is 
to the recovery of his moneys or the right 
to have the mortgaged property sold in the 
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event of non-payment. The case, therefore, 
was not argued from the point of view 
which has commended itself to us. We may 
say with respect therefore that upon the 
view which we have taken we are unable 
to accept the findings which the Division 
Bench gave in paragraph 3 at page 195 as 
follows:— 

“Moreover, the mortgagor has also, 
some rights in his property left in 
him after the mortgage and these 
rights would be extinguished by the 
sale of the property, made in execution of 
the decree passed in a suit brought by the 
mortgagee in exercise of his rights of sale 
and whoever purchases the property at the 
auction sale would be entitled to the pos- 
session of the property along with the rights 
both of the mortgagor and the. mortgagee. 
The right of sale of the property includes 
the right of possession of the property in 
sale and the purchaser at the auction sale 
in the execution of the decree passed in the 
suit would be entitled to apply for posses- 
sion in the execution proceedings. The pro- 
ceedings by way of sale, the purchase by 
the auction-purchaser and the application 
by the auction-purchaser for actual posses- 
sion are all the consequences of the suit for 
sale of immovable property which was the 
subject-matter of the mortgage and are, 
therefore, incidents of the suit in which a 
right to immovable property was directly 
and specifically in question. The auction- 
purchaser at a Court sale purchases the 
interest of the judgment-debtor and also 
the interest of the mortgagee and on a sale 
in such a suit, the whole mortgage is ex- 
tinguished and the interest of the mortgagor 
also passes to the auction-purchaser. What 
thus passes to the auction-purchaser is the 
title of the property and also the right to 
have possession of the property.” 

With respect, it is correct to hold that the 
auction-purchaser at a Court sale purchases 
the interest of the judgment-debtor and also 
the interest of the mortgagee and on a sale 
in such a suit the whole mortgage is extin- 
guished and the interest of the mortgagor 
also passes to the auction-purchaser. We 
are also in agreement with the remark that 
the right of sale of the property includes 
the right of possession of the property in 
sale and that the purchaser at the auction 
sale in the execution of the decree passed 
in the suit would be entitled to apply for 
possession in the execution proceedings, but 
we are unable to see how that possession 
must be actual possession. On the other 
hand, it seems to us that it would be such 
possession as the property is then capable 
of. That is to say, the auction-purchaser 
would get such possession subject to the 
rights created in favour of a lessee, if any. 
Those rights of possession and enjoyment 
of the property were never part of the mort- 
gage (we again emphasize that we are only 
saying this with reference to a simple mort- 
gage). These rights are also never challeng- 
ed in such a suit. All that the mortgagee 
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sues for is the money which he had ad- 
vanced and for a declaration that in the 
event of non-payment the property should 
be sold and the money applied in satisfac- 
tion of the mortgage debt. In so far as the 
auction-purchaser purchases the mortgagee’s 
rights he does not become entitled to any 
possessory right to the property other than 
the right which he purchases by virtue of 
the auction sale and therefore be would 
take such right as there exists on the date 
of the sale. In so far as the auction-pur- 
chaser purchases the right of the mortgagor, 
we have already shown that there is no im- 
pediment to the mortgagor leasing the pro- 
perty during the pendency of a simple mort- 
gage, nor does it affect any right of the 
mortgagee and therefore when the auction- 
purchaser purchases the right of the mort- 
gagor it would be such rights as inhered 
in the mortgagor on the date of the auction 
purchase. In either case the rights created 
in favour of the lessee, of possession, use 
and enjoyment of the property would not 
pass to the auction-purchaser. To this ex- 
tent, therefore, we are not in agreement 
with the Gujarat decision. 


26. The Revenue Tribunal relied 
upon two decisions (1) the decision of the 
Supreme Court in 65 Bom LR 328 = (AIR 
1964 SC 1320) and (2) 59 Bom LR 46 = 
(AIR 1959 Bom 19) for holding that in 
this case the lease in favour of the peti- 
tioner was effected by the rule of lis pen- 
dens contained in Section 52 of the Trans- 
fer of Property Act. In Dahya Lala’s case 
it was a mortgage with possession and short- 
ly after the mortgage the mortgagee grant- 
ed a lease to one Mohammed Abdul Rahim 
who claimed to be the tenant of the land. 
The owners of the property who were the 
appellants before the Supreme Court had 
applied for redemption of the mortgage 
debt under the Bombay Agricultural Deb- 
tors’ Relief Act and there took place a com- 
promise between the parties declaring that 
only an amount of Rs. 3000/- was due to 
the mortgagee under the mortgage and that 
the land in dispute was in possession of 
Mohammed Abdul Rahim as a tenant of 
the mortgagee and that the mortgagee was 
entitled to take possession of the land from 
the said tenant. Accordingly the award was 
executed and Mohammed Abdul Rahim 
was evicted but later on his son applied for 
being restored to possession under Section 
29 of the Bombay Tenancy Act. The High 
Court had ordered that the possession of 
the land should be restored to the son of 
the deceased tenant. The Supreme Court 
held that Mohammed Abdul Rahim had 
been inducted upon the land by the mort- 
gagee who was in possession on that date 
and therefore Mohammed Abdul Rahim 
was lawfully cultivating the land. Once that 
was the position, he could not be ousted 
despite the award. The main point argued 
in that case was whether Mohammad Abdul 
Rahim who was inducted into the land by 
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the mortgagee in possession could be a 
deemed tenant under Section 4 when he 
was not inducted with the consent of the 
owners namely the mortgagors and the Sup- 
reme Court held on that point that it was 
not necessary that he should be inducted 
into the land with the consent of the own- 
ers. “In our view”, they said, all persons 
other than those mentioned in clauses (a), 
(b) and (c) of Section 4 who lawfully culti- 
vate land belonging to other persons whe- 
ther or not their authority is derived direct- 
ly from the owner of the land must be 
deemed tenants of the lands”. The case, 
therefore, is only an authority for the pro- 
position that the deemed tenant under Sec- 
tion 4 need not be inducted into the Jand 
of which he becomes a tenant, with the con- 
sent of the owner of the land. We fail to 
see what applicability this case can have 
upon the facts of the present case. There 
was no question of lis pendens involved in 
that case or the applicability of Section 52 
at all. In that case moreover the lease was 
by a mortgagee in possession. In the pre- 
sent case the Jease is by a mortgagor in 
possession and so far as the applicability of 
the doctrine of lis pendens is concerned, 
that would make a crucial difference be- 
cause of the words in the section “so as to 
affect the rights of any other party thereto”. 
In that case, “the other party thereto” was 
the mortgagor. In the present case, “the 
other party thereto” is the mortgagee and 
the two rights, one of redemption and the 
other of enforcement of the mortgage are 
totally different. In our opinion, Dahya 
Lala’s case 65 Bom LR 328 = (AIR 1964 
SC 1320) cannot apply upon the facts of 
the present case. 


27. The other case relied on by the 
Tribunal and also on behalf of the first 
respondent before us is the decision of this 
Court in 59 Bom LR 46 = (AIR 1959 Bom 
19). In that case one Dhana Supadu the 
owner of certain land had mortgaged it in 
1928 to one Madhav Martand by a simple 
mortgage. He had also created a second 
simple mortgage in favour of one Rajmal 
Lakhichand. The first mortgagee Madhav 
had filed a suit against Rajmal and Dhana 
Supadu upon his own mortgage for sale of 
the mortgaged property and in the mean- 
while Rajmal filed a separate suit against 
Dhana Supadu, obtained a decree and in 
execution of that decree himself purchased 
the land at an auction sale in 1932. This 
was pending the suit of the Ist mortgagee. 
The first mortgagee Madhav obtained a dec- 
ree for sale only on 10th April, 1935 and he 
made an application for execution of that 
decree in 1938. Pending this application in 
execution Rajmal sold the lands to respon- 
dent Fakira Pandu Patil who claimed to 
be in possession of those lands as a tenant. 
Here again Rajmal who had purchased the 
property mortgaged to himself in an auction 
was in the position of a mortgagor and as 
such he created the lease in favour of the 
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respondent Fakira Pandu. No doubt in this 
case the Division Bench held that the doc- 
trine of lis pendens applied and the lease 
created by Rajmal in favour of Fakira was 
liable to be set aside and possession deli- 
vered to Madhav. In the whole of the case, 
however; we do not find any discussion on 
the question, which has directly been rais- 
ed in the present case, namely, how the 
lease created by Rajmal in favour of Fakira 
affected the rights of the other party to the 
suit namely Madhav. No doubt Madhav 
Martand was a mortgagee in that case but 
again he was a simple mortgagee. When 
Rajmal who had succeeded to the interests . 
of the mortgagor by virtue of his purchase 
sold the land to Fakira it did not in any 
way affect the rights of Madhav Martand 
under the mortgage. That fact seems to 
have been assumed in that case as is clear 
from the following remark at page 48:— 


“But the argument that allowing the 
lease to hold good as against Madhav would 
not affect the rights of Madhav cannot for 


-a moment be accepted.” 


Merely the principle that at an auction sale 
the auction-purchaser purchases not only 
the interest of the mortgagor but also the 
interest of the mortgagee who has brought 
the property to sale was invoked, but in in- 
voking that principle it does not seem to 
have been further urged or considered whe- 
ther there was any possessory right in the 
mortgagee or in the mortgagor left over 
after the lease, which could be pursued by 
the auction-purchaser. Throughout it seems 
to have been assumed in that case that the 
lease created in that case affected the rights 
of the mortgagee and therefore affected the 
auction-purchaser, which as we have al- 
ready shown is not the case where a simple 
mortgage is involved. With respect, we are 
unable to accept the ratio of this case. The 
true position, in our opinion, is as we have 
explained above. 


28. A decision of another Division 
Bench of this Court in Special Civil Appin. 
No. 1398 of 1961 decided on 26-7-1962 
(Bom.) was referred to but that decision 
really follows decision in 59 Bom LR 46 = 
(AIR 1959 Bom 19). That also was a case 
of a lease granted by a mortgagee in pos- 
session. That case, therefore, can be dis- 
tinguished upon its own facts. In a decision 
in Special Civil Appln. No. 2006 of 1967 
(Bom.) which we have referred to above, 
again a learned single Judge of this Court 
applied the decision in 59 Bom LR 46 = 
(AIR 1959 Bom 19) to the case of a lease 
by the legal representative of the mortgagee 
in possession. In that case, however, the 
lease was granted pending a suit for re- 
demption by the mortgagee in possession. 
The learned Judge merely relied upon the 
decision in Dahya Lala’s case 65 Bom LR 
328 = (AIR 1964 SC 1320) to hold that 
a tenant lawfully inducted by the mortgagee 
on the land will, on redemption of the mort- 
gage, be deemed to be a tenant of 
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the owner mortgagor under Section 4 of 
the Tenancy Act. The Precise point which 
has arisen in the present case namely, whe- 
ther the rights of the opposite party to the 
guit were or were not affected, was not con- 
sidered in that case because it was not rais- 
ed at al. We do not think, therefore, that 
the ratio of that case will apply here. The 
same view was taken in a decision of the 
Gujarat High Court, in Bahadurbhai v. 
Ambalal, (1963) 4 Guj LR 681. We do aot 
think that we need consider that case. 


29, In our opinion, upon a conside- 
ration of the provisions of Section 52, it is 
clear to us that in the present case the 
lease granted by Bhikchand in favour of 
the petitioner is not affected by the doctrine 
of lis pendens contained in Section 52. We 
would, therefore, answer the two questions 
which arise for decision in this case as fol- 
lows: 

Question No. 1 ...... No. 

Question No. 2 see. Yes. 

The papers will now be returned to the 
Division Bench for further disposal of the 
Special Civil Application. 

Order accordingly. 
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APTE, J. 
Teumal Bishamal Sindhi, Applicant v. 


Amar Mohandas Sindhi and others, Oppo- 
nents. 


Civil Revn. Appln. No. 998 of 1969, 
Dj- 24-3-1972 to set aside order of N. M. 
Kothari, Jt. Civil J., Sr. Dvn, Nasik; DJ- 
12-8-1969. 

Index Note (A) Limitation Act 
(1998), Section 18 — Acknowledgment — 
What constitutes. 


Brief Note:-— (A) The words used in 
acknowledgment must indicate the exist- 
ence of jural relationship between the par- 
ties such as that of debtor and creditor, and 
it must appear that the statement is made 
with the intention to admit such jural rela- 
tionship. Such intention can be inferred by 
implication from the nature of the admis- 
sion, and need not be expressed in words. 
If the statement is fairly clear then the in- 
tention to admit jural relationship may be 
implied from it. The admission need not be 
express but must be made in circumstances 
and in words from which the Court can 
reasonably infer that the person making the 
admission intended to refer to. a subsisting 
liability as at the date of the statement. 
(1884) 26 Ch D 474 and (1913) ILR 35 All 
437 and AIR 1920 Lah 447, Followed. 

(Para 7) 

Where in reply to plaintiff’s demand 
notice, the defendant in unambiguous and 
unequivocal terms admitted his subsisting 


liability to pay the balance of the debt after 
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deducting whatever amounts were paid by 
him, it clearly contained an acknowledg- 
ment of subsisting liability to pay whatever 
balance that remained due after deducting 
the payments already made. (Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1920 Lah 447 = 2 Lah LJ 549, 
Anantram v. Inayat Ali Khan 
(1913) ILR 35 All 437, Megh Raj v. 
Mathura Das 
(1884) 26 Ch D 474 = 53 LJ Ch 625, 
Green v. Humphreys 
M. G. Choudhari, for Applicant K T 
Wadhwa, for Opponent No. 1. 


ORDER :— This is a revision petition 
by the original plaintiff against that part of 
the decree passed by the Joint Civil Judge, 
Junior Division, sitting on the small cause 
side, by which the learned Judge dismissed 
plaintiff’s claim to the extent of Rs. 395/-. 

2. Plaintiff’s case was that respon- 
dent No. 1, original defendant No. 1 Aman 
Mohandas Sindhi, borrowed from him 
Rs. 700/- on October 5, 1964, promising to 
repay the same by monthly instalments of 
Rs. 25/-. Defendant No. 1 was alleged to 
have executed the bond (Exh. 18) to that 
effect. It was alleged that respondent No. 2, 
original defendant No. 2, stood surety fop 
defendant No. 1. Plaintiff further averred 


that after the execution of the bond, defen- 


dant No, 1 repaid in all Rs. 75/- only and, 
therefore, on September 27, 1967, he issued 
a notice to the defendants to pay the bal- 
ance. To this notice, defendant No. 1 gave 
a reply on 11-12-1967 acknowledging his 
liability. It was, however, stated that nei- 
ther of the defendants paid the balance. 
Plaintiff therefore instituted the present suit 
on the small cause side for recovery of 
Rs. 625/- as principal and Rs. 112/- on ac- 
count of interest. 

3. Defendant No. 1 admitted execu- 
tion of the bond but pleaded that he had 
repaid Rs. 400/-. Defendant No. 2 denied 
that he had signed the bond as a surety. 
He stated that he signed the bond as a wit- 
ness. A plea of limitation was also raised 
by these defendants. It was further contend- 
ed that as there was no agreement to pay 
interest, the defendants were not liable to 
pay interest on the amount due. 

4, The trial Court held that defen- 
dant No. 2 had signed the bond, Exh. 18, 
merely as an attesting witness and not as a 
surety and therefore he was not liable for 
the suit claim. It further beld that the 1st 
defendant had repaid Rs. 100/- and not 
Rs. 400/- as contended by him. In other 
words, according to the learned trial Judge, 
the first four instalments after the execution 
of the bond were paid by the Ist defendant 
and out of the remaining 24 instalments, 
those that became due prior to 3 years be- 
fore the institution of the suit, that is to say, 
prior to February 1966, were barred by 
limitation and the rest were within limita- 
tion. The trial Court therefore held that 
Rs. 300/- were payable by defendant No. 1 
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on account of principal and Rs. 42/- on 
account of interest from the date of notice 
till the institution of the suit. Plaintiff's 
claim to the extent of Rs. 342/- with inte- 
rest at 4 per cent per annum on the princi- 
pal amount of Rs. 300/- from the date of 
suit till realisation was therefore decreed. 
Plaintiff has now come in revision challeng- 
ing the correctness of the aforesaid decree 
passed by the trial Court. 

5. There is no substance in plain- 
tiffs contention that defendant No. 2 had 
stood surety for defendant No. 1 to repay 
the debt. The bond (Exh. 18) clearly shows 
that defendant No. 2 had signed it as an 
attesting witness and not as a surety. The 
dismissal of plaintiffs claim against defen- 
dant No. 2 has, therefore, to be upheld. 

6. The next question that arises for 
consideration is whether the view taken by 
the trial Court that the reply, Exh. 22, does 
not amount to an acknowledgment of debt 
and hence instalments that fell due prior to 
Februaty 1966 were barred by limitation is 
correct. On going through the reply dated 
11-12-1967 at Exh. 22, it is difficult to agree 
with the trial Court. The material portion 
of the reply reads thus: 

“I have borrowed Rs. 700/- from your 
client and it was agreed that the amount 
would be repaid by me by easy instalments. 
Accordingly I have paid from time to time 
some amount to your client towards these 
dues, but your client has not deducted the 
amount paid to him by me. 

You will please ask your client to send 
me account of the amounts paid by me to 
him from time to time. After deducting the 
amounts paid by me, the balance will be 
paid by instalments as agreed.” 

Thus, the above letter contains a clear ad- 
mission in the first instance that defendant 
No. 1 had borrowed Rs. 700/- from the 
plaintiff. No doubt, the defendant No. 1 
has in this reply also stated that he had 
repaid some amount from time to time but 
lat the same time he has also acknowledged 
that after deducting the payments made by 
him the balance was still payable by him. 
As has been observed by Fry L. J., in Green 
yv. Humphreys, (1884) 26 Ch D 474 at p. 
481, an acknowledgment is an admission by 
the writer that there is a debt owing by 
him, either to the receiver of the letter or 
to some other person on whose behalf the 
letter is received but it is not enough that 
he refers to a debt as being due from some- 
body. In order to take the case out of the 
statute there must upon the fair construc- 
tion of the letter, read in the light of the 
surrounding circumstances, be an admission 
that the writer owes the debt. It is not ne- 
cessary that the exact amount due must 
have been mentioned in an acknowledgment. 


7. In Megh Raj v. Mathura Das, 
(1913) ILR 35 All 437, it has been observed 
that a liberal construction should be placed 
upon documents purporting to be acknow- 
ledgments. It is sufficient if the statement 
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on which a plea of acknowledgment is based 
Telates to a present subsisting liability 
though the exact nature or the specific cha- 
Tacter of the said liability is not indicated 
in words. All that is necessary is that the 
words used in acknowledgment must indi- 
cate the existence of jural relationship be- 
tween the parties such as that of debtor and 
creditor, and it must appear that the state- 
ment is made with the intention to admit 
such jural relationship. Such intention can 
be inferred by implication from the nature 
of the admission, and need not be expressed 
in words. If the statement is fairly clear 
then the intention to admit jural relation- 
ship may be implied from it. The admission 
need not be express but must be made in 
circumstances and in words from which the 
Court can reasonably infer that the person 
making the admission intended to refer to a 
subsisting liability as at the date of the 
statement. Stated generally, courts lean in 
favour of a liberal construction of such 
statements though it does not mean that 
where no admission is made one should be 
inferred, or where a statement was made 
clearly without intending to admit the exist- 
ence of jural relationship such intention 
could be fastened on the maker of the 
statement by an involved or far-fetched pro- 
cess of reasoning. As the law of limitation’ 
Testricts a man from enforcing his rights it 
must receive strict construction, and if there 
be any doubt, the interpretation placed upon 
the law should be in favour of the right to 
proceed. As’ has been stated in Anantram 
v. Inayat Ali Khan, ATR 1920 Lah 447, the 
tenor of the section is certainly strongly 
against a narrow interpretation of what con- 
stitutes an acknowledgment. A narrow inter- 
pretation should not be put on what con- 
stitutes an acknowledgment under Section 
18. It is but just and reasonable that the 
section should be construed, so as to afford 
every possible support to a just and lawful 
claim, against an unjust and  unconscion- 
able resistance to that claim. 


8. Turning to the wording of the 
present acknowledgment, it is clear that 
defendant No. 1 has in unambiguous and 
unequivocal terms admitted his subsisting 
liability to pay the balance of the debt after 
deducting whatever amounts were paid by 
him. Now, defendant No. 1 contended that 
he had paid Rs. 400/-; he was able to esta- 
blish that he had repaid only Rs. 100/-. It 
is, therefore, clear that after deducting this 
payment, whatever remained due has been, , 
acknowledged by defendant No. 1. In the 
circumstances, in my view, the reply at 
Exh. 22 clearly contains an acknowledg- 
ment of subsisting liability to pay whatever 
balance that remained due after deducting 
the payments already made. If that be so, 
then all the 12 instalments which have been 
held by the trial Court to be barred by limi- 
tation will be in time. 


_ 2d Thus, the plaintiff has succeeded 
in establishing that after deducting the re- 
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payment of Rs. 100/-, Rs. 600/- are still due 
to him on account of principal and Rs. 84/- 
by way of interest prior to the institution 
of suit. Plaintiff’s claim to that extent, there- 
fore, must be decreed. 


10. Incidentally it is also necessary 
to point out that the view taken by the trial 
Court that the plaint does not show as to 
how 12 insalments were saved from the har 
of limitation, is not correct. In fact, in para 
2 of the plaint the plaintiff has referred to 
the reply dated 11-12-1967 as containing an 
acknowledgment of debt. It is sufficient for 
the purposes of Order 7, Rule 6 of the Civil 
Procedure Code that the facts on which 
exemptions are claimed are set out in the 
plaint. 

11. in the result, the revision peti- 
tion succeeds. The rule is made absolute, 
the decree passed by the trial Court is modi- 
fied by substituting the figure “684/-” in 
place of the figure “342/-” in the second 
para of the operative order and “Rs. 600/-” 
in place of “Rs. 300/-” in the same para- 
graph. Defendant No. 1 to pay the costs of 
this petition to the petitioner. Since the 
heirs of respondent No. 2 have not appear- 
ed to contest this petition, no order as to 
their costs. 

Petition allowed. 
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Bennett Coleman and Co. Ltd., Bom- 
bay, Petitioner v. Velji Lakhmisi and Co., a 
firm and others, Opponents. 

Special Civil Applns. Nos. 1686 and 
1687 of 1969, D/- 20-3-1972 to set aside 
order of Appellate Bench Sm. C. C. Bom- 
bay, D/- 10-12-1968. 

Imdex Note: — (A) Bombay Rents, Hotel 
and Lodging Fouse Rates, Control Act (57 
of 1947), Section 13 (1) (hhh) — Constrac- 
tion of temporary structure with permission 
of Municipal Commissioner under Bombay 
(Building Works Restriction) Act subject to 
condition of its removal whenever called 
upon to do so by Municipal Commissioner 
-~ Notice by Municipal Commissioner to re- 
move the same im view of town planning 
scheme -— Nofice was an order requiring 
landlord to demolish structure within Sec- 
tion 13 (1) (hhh). 

The petitioners constructed a temporary 
_ Structure (godown) on the plot in their pos- 
session, with the permission of the Municipal 
Commissioner under Section 3 of the City of 
Bombay (Building Works Restriction) Act 
1944 subject to the condition whereby such 
structure had to be removed by the peti- 
tioners whenever called upon to do so by the 
Municipal Corporation. Later the Govern- 
ment of Bombay sanctioned the town plan- 
ning scheme under the Bombay Town Plan- 
ning Act, 1954 by which the plot in question 
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was affected. In view of this scheme the 
Municipal Commissioner by a notice called 
upon the petitioners to pull down and remove 
the structure. Thereupon, the petitioners 
called upon the respondents to whom the 
godown had been let out, to vacate the said 
godown. On the respondents failing to do 
so, the petitioners filed a suit against the res- 
pondents for eviction. One of the grounds 
on which the suit was resisted was that the 
permission granted by the Municipal Com- 
missioner and the notice issued in pursuance 
of the said permission did not constitute an 
order as required under Section 13 (1) (hhh) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947: 

Held that the notice by the Municipal 
Commissioner was an order by the local au- 
thority requiring the landlord to demolish 
the structure within the meaning of Sec. 13 
(1) (hhh) of the Rent Control Act. The 
argument that it was not authorised by law 
was misconceived. The | City of Bombay 
(Building Works Restriction) Act, 1944 was 
still in force. If any permission was granted 
during the period in which the restrictions 
were in force under Section 3 of that Act 
and that permission was subject to condi- 
tions which the Commissioner could have im- 
posed, it could not be contended that the 
person who contravened the conditions or 
was bound by the conditions could not be 
dealt with under Sections 5 and 6 of the 
said Act. The mere fact that the petitioners 
had agreed to those conditions did not affect 
in any manner the legal effect of the per- 
mission granted by the Municipal Commis- 
sioner or the legal nature of the exercise of 
the powers by the Commissioner under Sec- 
tion 3. : (Paras 17, 17-A) 


Where a landlord, bound by the notice, 
wants to comply with the notice without 
further delay and is perhaps eager to co- 
operate with the authorities in enforcing the 
town planning scheme, it cannot be said that 
he does not require the premises for the pur- 
pose of demolition. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1970 Bom 376 = 72 Bom LR 

569, Mrs. Piadad Fernandez v. K. M. 

Ramesh 16, 17 
(1969) Spl. Civil AppIns Nos. 2705 to 

2712 and 2796 of 1967, D/- 1-4-1969 

(Bom) 15, 18 
(1965) Civil Revn. Appin. No. 1162 of 

1960, D/- 5-2-1965 (Bom) 

S. J. Sorabjee with H. C. Turana ijb. 
M/s. Chimanlal Shah and Co., Attorney, for 
Petitioners (in both); R. P. Bhatt i/b. M/s, 
Amarchand and Mangaldas, Attorneys, for 
Opponents Nos. 1 and 2 (in both). 

ORDER:— These two petitions unden 
Article 227 of the Constitution raise an inter- 
esting question with regard to the interpreta- 
tion of Section 13 (1) (hhh) of the Bombay 
Rents, Hotel and Lodging House Rates, Con- 
trol Act, 1947, in connection with a notice 
issued by the Municipal Commissioner for 
Greater Bombay which runs as follows: 
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“BOMBAY MUNICIPAL CORPORATION 
BOMBAY TOWN PLANNING ACT, 1954, 


TOWN PLANNING SCHEME 
BOMBAY CITY NO. 1. 


NOTICE NO. FE/221. / 
To 
The Times of India, 
Owner: Original Plot No. 37, 


Elphinstone Estate Section. 


WHEREAS the Government of 
Bombay has been pleased; to sanction the 
above scheme under Section 51 of the Bom- 
bay Town Planning Act, 1954 (XXVII of 
1955) on the 4th September, 1957, and to fix 
the Ist December, 1957, as the date on which 
the scheme shall come into operation AND 
WHEREAS the Notification relating to such 
sanction has been published under No. 
TPB-1054-M, Local Self Government and 
Public Health Department at page 2611 of 
Part I of the Bombay Government Gazette 
dated the 12th September, 1957 and since 
under Section 53 of the said Act all rights 
and liabilities created by the said Scheme 
shall come into force from the Ist Decem- 
ber, 1957, the date notified by Government 
in their above notification AND WHEREAS 
you are aware that the Jand delineated on 
the Scheme Plans (which may be inspected, 
if necessary, at the office of the City Engi- 
neer, Town Planning Scheme No. 1, Bombay 
Municipal Corporation) upon which your 
temporary structure stands, is affected by the 
said scheme AND WHEREAS all the rights 
of the Local Authority under the Bombay 
Town Planning Act, 1954 and the Bombay 
Town Planning Rules, 1955 are hereby ex- 
pressly reserved AND WHEREAS you were 
permitted under the City of Bombay (Build- 
ing Works Restriction) Act 1944 to erect a 
temporary structure on the terms and con- 
ditions mentioned in the said permit AND 
WHEREAS you agreed to pull down or re- 
move the building or work whenever re- 
quired by me to do so, you are hereby call- 
ed upon to pull down and remove the entire 
building or work in respect of which per- 
mission was granted under Permit No. 
52/1520/TP dated 23rd December, 1947, on 
or before 30th October, 1958, failing which 
I shall cause the building or work to be pull- 
ed down or removed under Section 489 of 
the Bombay Municipal Corporation Act and 
shall seek to recover the cost thereof as pro- 
vided by that Municipal Act. - 


Please note that this notice is being serv- 
ed strictly without prejudice to the rights of 
the local authority under the Bombay Town 
Planning Act, 1954 and the Bombay Town 
Planning Rules 1955 which rights are hereby 
expressly reserved. 


Dated this 19th September day of 1958. 
Sd/- 
Municipal Commissioner, 
For Greater Bombay.” 
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2-3. The circumstances in which the 
said notice was issued by the Municipal Com- 
missioner to the Petitioners may be briefly 
stated as under: 

4, The subject-matter of dispute be- 
tween the petitioners and the respondents 
Nos. 1 and 2 consists of a godown situat- 
ed at Masjid Siding Road, Kurla Street, 
Bombay—1 bearing Ward No. 6-B of Origi- 
nal Plot No. 37, Elphinstone Estate Section. 
The petitioners Bennett Coleman and Co. 
Ltd., were lessees of the plot, Original Plot 
No. 37, of Elphinstone estate. They had 
constructed godowns prior to 1944. In the 
disaster of Bombay docks explosion of 1944 
these godowns were affected along with many 
other structures in that area due to explo- 
sions. At that time the Government of India 
Act, 1935, was in existence. The Governor 
of Bombay in exercise of the powers vested 
in him by virtue of proclamation dated No- 
vember 4, 1939, issued by him under Sec- 
tion 93 of the Government of India Act, 
1935, made an act called “The City of Bom- 
bay (Building Works Restriction) Act 
(Bombay Act No. 18 of 1944). The Act 
was published in the Bombay Government 
Gazette, Part IV dated December 22, 1944. 
By Section 2 of that Act, the definitions 
under the Bombay Municipal Act, 1888 were 
applied to the provisions of that Act. Sec- 
tion 3 of the Act provided— 

“Restriction on building works in cer- 
tain area without permission: No person 
shall, during the period of one year from the 
date of commencement of this Act, do any 
work of erecting, re-erecting, constructing, 
reconstructing, adding to, altering or repair- 
ing any building, wall or other structure, or 
any part thereof situated in the area des- 
cribed in the Schedule, or laying out any 
private street in the said area, except under 
the authority of a written permission grant- 
ed by the Commissioner and except in ac- 
cordance with such conditions, if any, as 
the Commissioner may think fit to specify 
in the permission. 

Provided that the Provincial Govern- 
ment may by notification in the Official 
Gazette extend the period referred to in this 
section.” 

Section 5 of the Act lays down. 


“Whoever contravenes the provisions of 
Section 3 shall, on conviction, be punishable 
with imprisonment which may extend to 
three months or with fine which may extend 
to one thousand rupees or with both.” 

The Explanation to that section lays down, 


“I£ any person who is in occupation, 
possession or control of any land or build- 
ing fails without lawful authority or excuse 
in respect of such land or building to comply 
or to secure compliance with the provisions 
of Section 3 or evades or attempts to evade 
the said provisions, he shall be deemed to 
have contravened the said provisions.” 

5. Section 6 empowered the Com- 
missioner to remove or cause to be removed 
any work done in contravention of Section 3 
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and the expenses were recoverable under the 
Municipal Corporation Act as if the expenses 
were included in sub-section (1) of Section 
190 of that Act. The Act is admittedly still 
in force, though the period of prohibition 
contained in Section 3 appears to have ex- 
pired on December 31, 1947. . 
6. In exercise of his powers under 
Section 3, the Municipal Commissioner 
granted a permit to the petitioners to build 
the proposed godown which is the subject- 
matter of dispute now between the peti- 
tioners and the respondents Nos. 1 and 2. 


The permission was granted to build godown. 


“ag per Plan submitted but subject expressly- 
to the following conditions: (a) The provi- 
sions of the Municipal Act and bye-laws 
made thereunder in force from time to 
time shall be complied with; (b) the Com- 
missioner may at any time direct the owner 
of the said premises to pull down or remove 
the work hereby permitted or any portion 
thereof forthwith or within such time as he 
may prescribe. No compensation shall be 
claimable by or payable to the owner. Fur- 
ther if any such direction is not complied 
with by the owner, the same may be enforc- 
ed or carried out in the manner provided 
by Section 489 (1); (c) No compensation 
whatsoever, whether for damage, loss op 
injury, shall be claimable by or payable to 
the owner or any other person in respect of 
any work carried out pursuant to this per- 
mit, if the building wall comes within (i) the 
regular line of any street Gi) any improve- 
ment scheme that may be made under the 
provisions of the Municipal Act (ili) any 
town planning scheme that may be made 
under Bombay Town Planning Act, 
1915; (d) the conditions of this permit shall 
bind not only the owner of the said premi- 
ses but also his heirs, executors, administra- 
tors; (e) no work shall be done within the 
regular line of the street.” Below the per- 
mission granted, on behalf of the petitioners, 
it was endorsed that the above conditions 
were agreeable to the petitioners. 


7. It is submitted on behalf of the 
petitioners that the Municipal Commissioner 
who issued the said permission was also em- 
powered under the Bombay Town Planning 
Act, 1915 and the Bombay Municipal Corpo- 
ration Act to impose conditions on owners 
before granthing permission to build build- 
ings. The petitioners constructed the tempo- 
rary structure in accordance with the said 
permission which was granted on December 
23, 1947. They used the structure upto 1953. 
Thereafter under an agreement dated Decem- 
ber 21, 1953, the said temporary structure 
known as Godown No. 2 was let out by the 
petitioners to the respondent No. 1 for ele- 
ven months. The agreement was renewed 
from time to time upto August 31, 1957. 


8. In the meanwhile the draft scheme 
dated July 3, 1957 which was sanctioned by 
the Government of Bombay on December 
11, 1948, in exercise of the powers confer- 
red by sub-section (2)-of Section 14 of the 


B. C. & Co. v. V. L. & Co. (Vaidya J) 


A.L R. 


Bombay Town Planning Act, 1915, was 
brought into force. On April 1, 1957, the 
Bombay Town Planning Act, 1954 came into 
force. The final Town Planning Scheme, 
Bombay City No. 1 (Mandvi and Elphinstone 
Estate} was sanctioned by the Government 
of Bombay so as to come into effect from 
December 1, 1957. By reason of the said 
final scheme, the Original Plot No. 37, bear- 
ing C. S. No. 130, was given final Plot No. 
34 subject to further developments. 


9, Under the final scheme certain re- 
gulations were also framed controlling the. 
developments of the area under the scheme. 
Regulation 36 laid down, 

“ All temporary structures within 
the boundaries of a final plot i.e., those 
which have been permitted to be constructed 
by the Municipal Corporation under Sec- 
tion 15 of the Bombay Town Planning Act 
subject to a condition or under an agreement 


whereby such structures have to be removed 
by the owners concerned at their cost wher- 
ever called upon to do so by the Municipal 
Corporation shall be so removed within a 


period of two years from the date the final 
ae comes into force.” (underlining by 
me 


10. Regulation 36, however, gives 
power to the Municipal Commissioner in 
cases where genuine hardship may be caus- 
ed to extend time. 

Regulation 38 laid down, 

“Any person, contravening any of the 
provisions of the scheme shall, on being con- 
victed for such contravention, be liable to 
fine which may be extended to Rs. 1,000/- 
and in the case of continuing contravention 
of the aforesaid provisions, he shall be liable 
to an additional fine which may extend to 
Rs. 10/- for each day closing which such 
contravention continues, after conviction for 
the first such contravention”. 


i. In view of these changes, by 
notice dated September 19, 1958, which is 
quoted above, the Municipal Commissioner 
called upon the petitioners to pull down and 
remove the godown failing which the Com- 
missioner threatened to cause the building or 
work to be pulled down or removed. By a 
notice dated September 10, 1957, the peti- 
tioners, in their turn, called upon respon- 
dent Mo. 1 to quit, vacate and deliver pos- 
session of the godown on the expiration of 
the month of October, 1957. By another 
notice dated February 22, 1960, the respon- 
dent No. 1 was called upon to vacate the 
said godown at the expiration of the period 
mentioned therein. Respondent No. 1 failed 
to do so. On April 18, 1960, the petitioners, 
therefore, filed R. A. E. Suit No. 181/1720 
in the Court of Small Causes at Bombay 
against respondents Nos. 1 and 2. Respon- 
dent No. 2 was joined as defendant in the 
suit as he was also in occupation of the 
godown No. 2. 


12. The suit was resisted by the res- 
pondents 1 and 2 on several grounds. As no 
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other ground survives at this stage or was 
referred to in the course of the arguments, 
it is enough to say that one of the grounds 
on which the respondents resisted the suit 
was that the permission granted by the 
Municipal Commissioner and the notice issu- 
ed in pursuance of the said permission which 
are referred to above, did not constitute an 
order as required under Section 13 (1) (hhh) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. 


13. The learned Judge who tried the 
suit rejected the contention and held that the 
godown was required by the petitioners for 
the immediate purpose of demolition ordered 
by the local authorities within the meaning 
of Section 13 (1) (hhh). He negatived an 
ancillary contention in this connection that 
it could not be said that the premises were 
required for the immediate purpose of demo- 
lition within the meaning of Section 13 (1) 
(hhh), inasmuch as the town planning scheme 
was held in abeyance and the work of en- 
forcement was to be kept pending finalisa- 
tion of measure to indicate alternative ac- 
commodation to the tenants likely to be af- 
fected. The learned Judge held that when- 
ever a notice to demolish was issued by the 
_local authorities the purpose would have to 
be taken to be immediate even in spite of 
the fact that the actual implementation of 
the scheme may take some time, observing 
as follows: 

_ “To repeat in a nut shell I would say 
that the remedy of eviction is given to the 
landlord under Section 13 (1) (bbb) in order 
to keep in tact the powers of the local au- 
thority and to deprive the landlord as also 
his tenant from seeking any protection under 
the Rent Act. I think therefore that it would 
be sufficient compliance with the section by 
the landlord if he proves before the Court 
that he has been served with the notice of 
demolition by the local authority. Interpre- 
ting the provisions of section as I do, I think 
that the plaintiffs have fulfilled the requisite 
of the requirement.” 

The respondent No. 1 carried an appeal, 
against the decree of eviction passed by the 
learned Judge on the basis of this finding. 


14. The Appellate Bench of the 
Court of Small Causes by its judgment dated 
December 10, 1968, reversed the decree on 
the grounds; (a) that the Municipal Commis- 
sioner was not entitled to call upon the peti- 
tioner to pull down the structure in question 
under any of the provisions of the Bombay 
Municipal Corporation Act or under the pro- 
visions of Bombay Town Planning Act, 1915 
or the Bombay Town Planning Act, 1955; 
(b) that it was only under the agreement be- 
tween the parties that the Commissioner laid 
down certain conditions and to which the 
petitioners agreed, that the Commissioner was 
entitled to call upon the petitioners to pull 
down the premises for which the permission 
was granted, and as the notice calling upon 
the petitioners to remove the structure was 
only by way of enforcing the said agree- 
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ment it could not be considered to be an 
order by any local authority or other com- 
petent authority within the meaning of Sec- 
tion 13 (1) (bbh). The Appellate Bench 
therefore held that there was no basis fov 
the suit filed by the petitioners. The Appel- 
late Bench further observed, 

C laissus By the by, it was argued on 
behalf of the appellants that the final scheme 
is still kept under abeyance and as such the 
Tequirement of respondent No. 1 cannot be 
called for an immediate purpose of the 
demolition as ordered by the local authority. 
There is no substance in this argument. If 
the notice Ex. B can be construed as an 
order under Section 13 (1) (bhh) of the 
Bombay Rent Act, the purpose for which 
the Respondent No. 1 called upon the ap- 
pellant to vacate would be for the imme- 
diate purpose of demolition as ordered by 
the local authority......... p 
In other words, because the Appellate Bench 
came to the conclusion that the notice issu- 
ed by the Municipal Commissioner dated 
September 19, 1958, was not an order with- 
in the meaning of Section 13 (1) (hhh), the 
suit of the petitioners was dismissed with 
costs so far as possession was concerned. 


15. The said conclusion of the Appel- 
late Bench is challenged by the petitioners in 
the above petitions as contrary to law. Mr. 
Sorabjee, the learned counsel for the peti- 
tioners, submitted that the Appellate Bench 
erred in law in holding that the notice which 
was issued by the Commissioner in connec- 
tion with the permission granted under Sec- 
tion 3 of the City of Bombay (Building 
Works Restriction) Act, 1944 was not an 
order merely because the permission was 
subject to certain conditions which the peti- 
tioners had accepted as binding on them. 
Mr. Sorabjee argued that although the period 
in which Section 3 was in force expired on 
December 31, 1947, the petitioners having 
taken the permission before that day and 
having acted on that permission and built 
the structure according to the plan sanction- 
ed by the Municipal Commissioner, could 
not contend that the conditions on which the 
permission was granted were not binding on 
them merely because the period metioned in 
Section 3 expired. He further submitted 
that the view taken by the Appellate Bench 
that the notice issued on September 19, 1958 
was merely a notice for enforcing an agree- 
ment ignores the powers of the Commis- 
sioner under the City of Bombay (Building 
Works Restriction) Act, 1949. In support 
of his contention he also referred to a deci- 
sion of Palekar, J., (as he then was), in Spl. 
Civil AppIn. Nos. 2705 to 2712 and 2796 of 
1967 decided on 1-4-1969 (Bom). 


16. Mr. Bhatt, the learned Counsel 
for the respondents 1 and 2, tried to repel 
these arguments by relying on a decision of 
Bhasme, J., in Mrs. Piadad Fernandez v. 
K. M. Ramesh, 72 Bom LR 569 = (AIR 
1970 Bom .376) and contended that even 
though a notice was given by the Municipal 
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Commissioner, it was incumbent on the land- 
lord to satisfy the Court that the premises 
were required for the immediate purpose of 
demolition and it was also open to the 
tenants to show that having regard to the 
facts and circumstances of the case, the ini- 
tial order of the municipal authorities had 
lost its efficacy. He also sought to support 
the reasoning of the Appellate Bench because 
the notice given by the Municipal Commis- 
sioner was intended to enforce the conditions 
agreed to by the petitioners and the notice 
cannot be construed as an order particularly 
as it was not under the provisions of any 
Act in force. He contended that even though 
the permission was granted subject to condi- 
tions and the petitioners built the structure 
in pursuance of that permission, as the pe- 
riod during which the restrictions operated 
under Section 3 expired on December 31, 
1947 and the restrictions ceased to exist there- 
after, the permission and the conditions had 
no legal efficacy; and the Municipal Com- 
missioner had no power to rely on the per- 
mission and the conditions for issuing the 
notice of demolition with reference to those 
conditions. He also contended that apart 
from the permission and the conditions, the 
Municipal Commissioner had no power under 
any other enactment to issue that order. In 
other words, he contended that the notice 
issued by the Municipal Commissioner even 
if it is considered to be an order of demo- 
lition was an order which was not authorised 
by any provisions of any law. 


17. In view of these contentions, the 
first point that arises for determination in 
this case is as to whether on a proper read- 
ing and construction of the permission whose 
conditions are quoted above and the notice 
which is also quoted above, it can be argu- 
ed by the respondents Nos. 1 and 2 that it 
is not an order by any local authority. In 
my judgment, the notice given by the Com- 
missioner on September 19, 1958 is clearly 
an order of demolition by the Municipal 
Commissioner. The argument on behalf of 
the respondents that it is not authorised by 
law is misconceived. The City of Bombay 
(Building Works Restriction) Act, 1949, as 
stated above, is still in force. If any permis- 
sion was granted during the period in which 
the restrictions were in force under Section 3 
and that permission was subject to conditions 
which the Commissioner could have impos- 
ed, it cannot be contended that the person 
‘who contravened the conditions or was 
bound by the conditions could not be dealt 
with under Sections 5 and 6 of the said Act. 
Section 3 categorically says that no person 
shall, during the period in which the restric- 
tions were in existence construct a structure 
except under the authority of a written per- 
mission granted by the Commissioner and 
except in accordance with such conditions, 
There can be no doubt that the Municipal 
Commissioner had power to impose condi- 
tions and ask the petitioners to agree to those 
conditions. 
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17-A. The mere fact tbat the peti- 
tioners had agreed to those conditions does 
not affect in any manner the legal effect of 
the permission granted by the Municipal 
Commissioner or the legal nature of the exer- 
cise of the powers by the Commissioner 
under Section 3. As long as the structure 
built under that permission stood and the 
other provisions of the Act remained in 
force, the Commissioner could exercise the 
powers under Section 6 to remove that struc- 
ture. Mr. Bhatt may be right in his submis- 
sion that notwithstanding the issue of an 
order by a local authority or other compe- 
tent authority it is possible for the Court to 
insist that the order must continue to have 
efficacy as held by Bhasme, J., in 72 Bom LR 
569 = (AIR 1970 Bom 376) cited above. 
Whether in fact the order has lost its effi- 
cacy will depend upon the facts and circum-| 
stances of each case. So far as the present 
case is concerned there is nothing to show 
that the order issued by the Municipal Com-| 
missioner has lost its efficacy. The trial 
Court was, therefore, right in its view that 
the notice dated September 19, 1958 was an 
order requiring the landlord to demolish the 
structure within the meaning of Section 13 
(1) (hhh). 


18. As I have held that the orden 
passed by the Municipal Commissioner was 
within his powers it is unnecessary for me 
to consider the question as to whether the 
view taken by  Palekar, J., in Spl. Civil 
Appins. Nos. 2705 to 2712 and 2796 of 1967 
(Bom) and K. K. Desai, J., in Civil Revn. 
Appin. No. 1162 of 1960, decided on 5-2- 
1965 (Bom), that once the order is issued it 
was not open to the Court to either question 
the efficacy of the order or circumstances 
under which the operation of the notice was 
held in abeyance. In the present case as 
stated above, there are no such circumstan- 
ces. Immediately after receipt of the notice, 
the petitioners terminated the tenancy of res- 
pondent No. 1 and soon thereafter filed the 
present suit. 


19. Mr. Bhatt strenuously urged that 
in any event the Court must be satisfied in 
every case under Section 13 (1) (hhh) that 
the premises were required for the imme- 
diate purpose of demolition. He contended 
that it was common ground that the Town 
Planning Scheme in Bombay was in abe- 
yance. He also submitted that his clients 
undertake to the Court to deliver possession, 
of the suit premises the moment the Town 
Planning authorities enforce the scheme and 
call upon the petitioners to demolish the 
structure. It may be that the Town Plan- 
ning Scheme is in abeyance for the very fact 
that persons like Mr. Bhatt’s clients are ob- 
structing eviction proceedings filed by the 
landlords, It may be that there are very 
many other reasons for its abeyance. The 
question that the Court must consider under 
Section 13 (1) (hhh) is as to whether the 
landlord is entitled to recover possession as 
the premises are required for the immediate 
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[purpose of demolition. It may be that some 
landlords would like to postpone the remo- 
val of the structure. But where a landlord 
bound by the notice, wants to comply with 
the notice issued to him by the Municipal 
Commissioner without delaying further in 
the matter and perhaps is eager to co-operate 
with the authorities in enforcing the Town 
Planning Scheme it cannot be said that he 
does not require the premises for the pur- 
pose of demolition. 

20. In the result, the petition suc- 
ceeds. The decree passed by the Appellate 
Bench is set aside and the decree passed by 
the trial Court is restored. Same order will 
follow in Special Civil Application No. 1687 
of 1969 which arises from the same judgment 
of the Appellate Bench in an appeal filed by 
defendant No. 2. Rule in both the cases 
made absolute. Respondents 1 and 2 to pay 
the costs of the petitioners in one set 
throughout. 
. Petition allowed. 





AIR 1973 BOMBAY 91 (Y 69 C 24) 
NAIN, J. 

Sadhu Mahadu Jagdale, Appellant v. 
Tatya Sadhu Jagdale and others, Respon- 
dents. 

A. F. O. No. 379 of 1970, D/- 7-2-1972 
against order of V. T. Kakade, Civil J., Sr. 
Dvn. at Sholapur, D/- 30-6-1970. 

Index Note: —- (A) Suits Valuation Act 
(1887), Section 8 (as amended by State of 
Maharashtra) —- For purposes of Section 8, 
a suit for partition and separate possession 
of a share im joint family property does not 
fall under paragraph (V) but contimues to be 
governed by paragraph (VIN) of Section 6 of 
Bombay Court-fees Act (1959) — Therefore, 
value of subject-matter of suit as determin- 
able for purposes of computation of court- 
fees and for jurisdiction must be the same. 
(X-Ref: — Bombay Court-fees Act (1959), 
Section 6, paragraphs (Y), (VID.) (Para 6) 


Brief Note: — (A) The suit for parti- 
tion and separate possession of share/shares 
in joint family property which includes also 
agricultural land, does not become a suit for 
possession to be governed by paragraph (V) 
even though Explanation to paragraph (VID 
of Section 6 of Bombay  Court-fees Act 
(1959) provides that for purpose of court- 
fees the land is to be valued as if the suit 
were a suit for possession. (Paras 5, 6) 

P. S. Patankar, for Appellant; B. M. 
Deshmukh, for Respondents 1, 3 and 4. 

JUDGMENT:— This is an appeal by 
the Plaintiff No. 1 against the order dated 
30th June, 1970, passed by the learned Judge, 
Senior Division, Sholapur, holding that he 
did not have exclusive pecuniary jurisdiction 
to try and decide the suit, that the learned 
Civil Judge, Junior Division, Mohol, had also 
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furisdiction to try the suit, that under Sec- 
tion 15, Civil Procedure Code the suit must 
be instituted in the Court of the lowest grade 
competent to try it, viz., the learned Civil 
Judge, Junior Division, Mohol, and returning 
the plaint to the plaintiffs for presentation 
to the proper Court. The respondents Nos. 
1 to 4 are the Defendants in the same suit. 
The Respondent No. 5 is the plaintiff No. 2. 

2. The Plaintiffs filed the suit from 
which the present appeal arises for a decla- 
ration that the suit properties belonged to 
joint family and for partition and separate 
possession of their 5/6th share in the said 
properties, and for other reliefs. The pro- 
perties consist of agricultural land, non-agri- 
cultural land and movables. In the plaint 
the plaintiffs have valued the subject-matter 
of the suit for the purpose of court-fees at 
Rs. 8336.59, whereas for the purpose of juris- 
diction they have valued the suit at Rupees 
45600/-. According to the Plaintiffs, if the 
agricultaral properties which are assessed to 
Government revenue are valued at twenty 
times the survey assessment under paragraph 
(v) of Section 6 of the Bombay Court-fees 
Act, 1959 (hereinafter referred to as “the 
Bombay Court-fees Act”), the value for the 
purpose of court-fees will be lower and if the 
same properties are valued for the purpose 
of jurisdiction at their market value, that 
value will be higher and the learned Civil 
Judge, Senior Division, Sholapur would have 
jurisdiction to the exclusion of the learned 
Civil Judge, Junior Division, Mohol. 

3. Paragraph (v) of Section 6 of the 
Bombay Court-fees Act provides that the 
amount of fee payable in a suit for posses- 
sion of land, houses and gardens shall be 
computed according to the value of the sub- 
ject-matter and where the subject-matter is 
land held on a permanent settlement or on 
a settlement for any period exceeding thirty 
years and pays the full assessment to Gov- 
ernment, the value shall be deemed to be a 
sum equal to twenty times the survey assess- 
ment. Paragraph (vi) of Section 6 of the 
Bombay Court-fees Act makes provision for 
suits to enforce a right of pre-emption and 
paragraph (x) of Section 6 provides for suits 
against mortgagee for recovery of property 
mortgaged and suits by mortgagee to fore- 
close the mortgage. Paragraph (vii) of Sec- 
tion 6 provides for suits for partition and 
separate possession of a share in joint family 
property and states that the amount of fee 
payable in respect of such suits shall be 
computed according to the value of the share 
in respect of which the suit is instituted. Ex- 
planation to that paragraph provides that if 
the property in which a share is claimed con- 
sists of or includes any Jand assessed to land 
revenue for the purpose of agriculture, the 
value of such land shall be deemed to be 
the value as determined under paragraph (v). 

4, There can be therefore no objec- 
tion to the plaintiffs valuing the suit for the 
purpose of court-fees at Rs. 8336.59. In such 
valuation in respect of land assessed to land 
revenue, the value of the land will be a sum 
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equal to twenty times the survey assessment. 
Different considerations however apply in 
valuing such suit for the purpose of juris- 
diction. 

5. Section 8 of the Suits Valuation 
Act, 1887, (hereinafter referred to as “the 
Suits Valuation Act”) in its application to 
the State of Maharashtra provides that in 
suits other than those referred to in para- 
graphs (v), (vi) and (x) and clause (d) of 
paragraph (xi) of Section 6 of the Bombay 
Court-fees Act where court-fees are payable 
ad valorem, the value as determinable for 
the computation of court-fees and the value 
for the purpose of jurisdiction shall be the 
same. A suit for partition and separate 
possession of a share in joint family pro- 
perty is as I have stated hereinabove gov- 
erned by paragraph (vii) of Section 6 of the 
Bombay Court-fees Act, and is a suit other 
than those governed by paragraphs (v), (vi) 
and (x) and clause (d) of paragraph (xi) of 
Section 6. In a suit for partition and sepa- 
rate possession the value as determinable for 
the purpose of computation ‘of court-fees 
and the value for the purpose of jurisdic- 
tion shall be the same. In this case there- 
fore the value for the purpose of court-fees 
being Rs. 8336.59, the value for the purpose 
of jurisdiction must also be the same and 
not the sum of Rs. 45600/-, which is the 
value put by the plaintiffs in the plaint. 


6. It has been argued on behalf of 
the Appellant that because the Explanation 
to paragraph (vii) of Section 6 provides that 
where some of the property to be partition- 
ed is land assessed to Jand revenue, it shall 
be valued in accordance with the provisions 
of paragraph (v) of Section 6, therefore, a 
suit for partition and separate possession of 
a share of joint family property is a suit gov- 
erned by paragraph (v) of Section 6 of the 
Bombay Court-fees Act and therefore under 
the provisions of Section 8 of the Suits Valu- 
ation Act the value for the purposes of 
court-fees and for jurisdiction need not 
be the same, but for the purpose of juris- 
diction the Plaintiff is entitled to put the 
market value of agricultural land notwith- 
standing the artificial rule of valuation under 
paragraph (v) of Section 6 of the Bombay 
Court-fees Act. I am afraid I am unable to 
accept this argument. The Explanation to 
paragraph (vii) of Section 6 of the Bombay 
Court Fees Act undoubtedly provides that 
for the purpose of Court-fees the land as- 
sessed to land revenue is to be valued as if 
it were a suit for possession of land. None- 
theless a suit for partition and separate pos- 
session of a share of joint family property 
does not become a suit for possession and 
does not fall under paragraph (v) of Sec- 
tion 6 of the Bombay Court-fees Act for the 
purposes of Section 8 of the Suits Valuation 
Act. A suit for partition and separate pos- 
session of a share of joint family property 
continues to be governed by paragraph (vii) 
of Section 6 of the Bombay Court-fees Act 
for the purpose of Section 8 of the Suits 
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Valuation Act and the value for court-fee 
and for jurisdiction must be the same. 

7. In the result, the appeal is dis- 
missed with costs. 


Appeal dismissed, 
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Housabai Vishnu Yadav, Appellant v. 
Kashinath Pandharinath Vanpal and others, 
Respondents. 


A. F. A. D. No. 1124 of 1967, DJ- 29-1- 
1972, against order of N. A. Athalye, Dist. 
J., at Satara in Appeal No. 388 of 1966. 


Index Note: — (A) Civil P. C. (1908), 
Order 1, Rule 9 — No suit relating to a 
mortgage cam be dismissed by reason of non« 
joinder of parties umless the parties are me- 
cessary parties and the momn-joinder affects 
the merits of the case. (X-Ref: — Order 34, 
Rule 1 amd Section 99). (Para 4) 


Brief Note: — (A) If the plaintiff refu- 
ses to add them as parties when objection 
to non-joinder is taken, that may be an- 
other ground. But if the parties are merely 
proper parties as distinguished from neces- 
sary parties, the Court may, though the 
plaintiff refuses to add them as parties, pro- 
ceed under Order 1, Rule 9 to deal with the 
matter in controversy so far as regards the 
tights and interest of the parties before it. 


(Para 4) 
index Notes — (8) Limitation Act 
(1963), Article 61 (bÐ) — Nature of tramsfer 
— Where there is transfer only of assignee’s 
interest amd mot absolute imterest the Article 
does mot apply. (ara 7) 
Brief Note: —- (B) The’real test to find 
the intention would be, did the transferee 
ask for and obtain an absolute right in the 
property and believe himself that he was 
having an absolute interest in it. If the 
transferee does not profess or intend to take 
the transfer of an absolute interest or any- 
thing more than the qualified interest which 
the transferor is competent to alienate, there 
is no occasion for the article to apply. 


ara 7) 
P. S. Joshi, for Appellant. 


JUDGMENT:——- One Waman Vithal 
Kulkarni, the owner of the seven suit pro- 
perties, which included six fields and a house 
in the Gaothan at village Borgaon in taluka 
Koregaon of district Satara executed a pos- 
sessory mortgage deed on 31-7-1894 for a 
sum of Rs. 325/- in favour of one Vyan- 
koji Sadashiv Khajore. Vyankoji’s son 
Krishnaji executed an assignment of mort- 
pagee’s rights in the suit properties in favour 
of Hari Ramchandra Kulkarni on 22-9-1905 
for equal sum. It, however, appears that 
in spite of the assignment of the mortgagee 
tights’ in all the seven suit properties Hari 
Ramchandra did not get possession of S. No. 
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122 and the house at Gaothan at Borgaon, 
though he was in possession of the other pro- 
perties. Eknath son of Krishnaji after his 
father’s death filed Civil Suit No. 303 of 
1930 against Rangnath Hari Kulkarni, son 
of assignee Hari Ramchandra for recovery 
of certain sum. A decree was passed in 
favour of Eknath, After several execution 
applications decree-holder Eknath filed again 
Darkhast No. 537 of 1942 and succeeded in 
bringing the five properties to sale which 
were auctioned on 22-1-1946. A sale certi- 
ficate was also issued after confirmation of 
the sale on 29-4-1947 in favour of Eknath 
Krishnaji because he purchased those five 
properties. Eknath later transferred those five 
properties to Hansabai Vishnu Yadav, defen- 
dant No. 1 in the suit with which we are con- 
cerned. 

2. The plaintiff's case in this suit is 
that his grandfather Waman Vithal Kulkarni 
had mortgaged the suit property in favour 
of Vyankoji, predecessor-in-title of defen- 
dants Nos. 2 and 3 and that the mortgagee 
had enjoyed the usufruct of the mortgaged 
property and now he is entitled to sue for 
redemption against these defendants as well 
as against defendant No. 1 who had acquir- 
ed the mortgagee’s rights relating to suit pro- 
perties later. The contesting defendant here 
is defendant No. 1. According to her she 
is the absolute owner of the five properties 
because she had purchased them from de~ 
fendant No. 2 and the father of defendant 
No. 3. She has further pleaded that she had 
no knowledge of the previous transaction and 
that therefore she is a bona fide purchaser 
for value without notice. It was further 
contended that the suit was barred by Arti- 
cle 134 of the old Limitation Act and Arti- 
cle 61-B of the new Limitation Act. 


3. The learned Civil Judge, Kore- 
zaon, district Satara, who tried the suit held 
‘that the suit properties were mortgaged by 
the plaintiff’s grandfather Waman in favour 
of Vyankoji and that although the seven suit 
sroperties were given to the mortgagee yet 
jefendant No. 1 got only five properties 
vhen she purchased the property from 
iknath on 25-3-1964. He further held that 
he suit is within limitation and that defen- 
lant No. 1 did not prove that she was a 
ona fide purchaser for value without notice, 
\ccordingly, therefore he partly decreed the 
uit and ordered that after the plaintiff depo- 
ited Rs. 325/- the defendant shall deliver 
Il the documents in her possession or power 
elating to the mortgaged property to him 
nd that they shall also put the plaintiff in 
iossession of the five properties. ‘There was 
o order as regards S. No. 122 and the 
ouse at Gaothan at Borgaon because the 
efendants did not obtain possession of the 
roperty. This preliminary decree was chal- 
mged in the District Court at Satara and 
ie learned District Judge who heard the ap- 
eal observed. that only one point as regards 
3€ necessity of the persons interested in the 
ights of the mortgagee being impleaded was 
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contended before him. Because the persons 
who were interested. in the rights of the 
mortgagee had not been impleaded, there- 
fore the suit was liable to be dismissed under 
Order 34, Rule 1. The learned Judge found 
against the appellant because no authority 
had been shown to him to establish the fact 
that such a suit was liable to be dismissed. 
Accordingly, therefore, Mr. Athalye, the 
learned District Judge dismissed the appeal. 
The only point therefore that arises here fop 


_consideration is to see whether the decree 


passed by the learned District Judge is ac- 
cording to law. 


4, The first point that is contended 
by Mr. Joshi, the learned Advocate for the 
appellant is that the suit is not maintainable 
under Order 34, Rule 1 of the Civil Proce- 
dure Code because Hari Ramchandra Kul- 
karni or his legal representatives were not 
made parties to the suit. Defendants Nos. 2 
to 5 only represented Krishnaji and it is, 
therefore, argued that the suit is bad for 
non-joinder of necessary parties and accord- 
ingly it should be dismissed. We have seen 
that originally Waman Vithal mortgaged the 
suit property in favour of Vyankoji and 
Vyankoji’s son Krishnaji assigned the mort- 
gagee’s rights in favour of Hari Ramchandra 
Kulkarni, Later Krishnaji’s son Eknath got 
a decree and succeeded in bringing the suit 
properties of Ranganath Hari, son of the as- 
signee, to sale. It is, therefore, argued that 
because the heirs of Hari Ramchandra are 
not the parties to the suit, therefore the suit 
I not maintainable. Order 34, Rule 1, pro- 
vides: 


“Subject to the provisions of this Code, 
all persons having an interest either in the 
mortgage-security or in the right of redemp- 
tion shall be joined as parties to any suit 
Telating to the mortgage.” 

It, therefore, appears from this Order that 
all the persons interested in the mortgage- 
security either primarily as mortgagees or 
derivatively by the operation of law or by 
voluntary alienation as the transferee of the 
security or debt should be made parties to a 
suit relating to a mortgage. If not joined as 
plaintiffs they should be joined as defendants. 
The word “interest” in this rule includes also 
equitable interest. But the point is if all 
these persons who are interested in the mort- 
gage-security were not made parties, what 
will be the consequences? Now this Order 34, 
Rule 1 is naturally subject to O. 1, R. 9, 
of the Civil Procedure Code. Order 1, 
Rule 9 provides that no suit shall be de- 
feated by reason of non-joinder of parties 
and under Order 1, Rule 10 the Court has 
power to add parties at any stage of the suit. 
But under Section 99 of the Civil Procedure 
Code no decree shall be reversed or substan- 
tially varied in appeal, on account of any 
misjoinder of parties which includes also 
non-joinder unless it affects the merits of the 
case or the jurisdiction of the Court. The 
result, therefore, is that no suit relating to al 
mortgage should be dismissed by reason of 


a 
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Jnon-joinder of parties unless the parties are 
Inecessary parties and the non-joinder affects 
the merits of the case. If the plaintiff refu- 
ses to add them as parties when objection 
to non-jcinder is taken, that may be another 
ground, But if the parties are merely pro- 
per parties as distinguished from necessary 
parties, the Court may, though the plaintiff 
refuses to add them as parties, proceed 
under Order 1, Rule 9 to deal with the mat- 
ter in controversy so far as regards the 
rights and interest of the parties before it. 
Now the appellant had not raised this con- 
tention which is now raised by Mr. Joshi at 
any time before and for the first time it was 
raised before the ist appellate Court. The 
non-joinder of legal representatives of Hari 
Ramchandra, does not also affect the merits 
of the case. 


5. Therefore this suit cannot be said 
to be untenable for non-joinder of legal re- 
presentatives of Hari Ramchandra firstly be- 
cause they are not necessary parties as they 
cease to have any interest in the mortgage- 
security and secondly because their absence 
does not affect the merits of the case of tbe 
jurisdiction of the Court. This suit, there- 
fore, cannot be defeated by reason of the 
non-joinder of the parties. In this view of 
the matter, therefore, the contention of Mr. 
Joshi is without substance. 


6. It is then contended by Mr. Joshi 
that the suit is barred by limitation under 
Article 61 (b) of the new Limitation Act. 
Under Article 61 (b) a suit by a mortgagor 
to recover possession of the immovable pro- 
perty mortgaged and afterwards transferred 
by the mortgagee for a valuable considera- 
tion can be filed only within 12 years from 
the time when the transfer becomes known 
to the plaintiff. It is argued that the plain- 
tiff and his predecessor-in-title were aware of 
the assignment passed by the mortgagee in 
favour of Hari Ramchandra Kulkarni in the 
year 1905 and that they were also aware of 
the fact that the suit properties were pur- 
chased by Eknath Krishnaji in the auction 
sale in 1947. If that is so, then according 
to Mr. Joshi the suit is barred under Arti- 
cle 61 (b). Now what was assigned by Vyan- 
koji son of Krishnaji, the first mortgagee, 
was the mortpagee’s rights. They were as- 
signed in 1905 in favour of Hari Ramchan- 
dra Kulkarni. Thereafter Krishnaji’s son 
Eknath got a decree against the son of the 
assignee, Hari Ramchandra and purchased 
the suit properties in the auction sale. In 
tum Eknath transferred those rights in 
favour of defendant No. 1. The point, 
therefore, that arises here for consideration 
is whether such a transfer would come with- 
in the purview of Article 61 (b) of the new 
Limitation Act. We have seen that Eknath 
had purchased the properties from the as- 
signee and the assignee had got only the 
mortgagee’s rights and therefore the pur- 
chase was only of the mortgagee’s rights in 
respect of the five properties. These trans- 
fers also expressly purported to have trans- 
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ferred nothing more than the mortgagee’s 
rights. -If that is so, that is not the nature 
of interest that is contemplated in Arti- 
cle 61 (b). 

7. What are the transfers that are in- 
tended by Article 61 (b). The real test to 
find the intention would be, did the trans- 
feree ask for and obtain an absolute right in 
the property’ and believe himself that he 
was having an absolute interest in it. The 
question, therefore, is whether the transferee 
from the mortgagee took absolute interest or 
only mortgaged interest in it. So far as the 
facts and circumstances of our case are con- 
cerned, the transfer was only of assignee’s 
interest and not absolute interest. Article 61 
(b) of the new Limitation Act therefore can- 
not be said to be applicable for such res- 
tricted title. If the transferee does not pro- 
fess or intend to take the transfer of an 
absolute interest or anything more than the 
qualified interest which the transferor is com- 
petent to alienate, there is no occasion for 
the article to apply. In this view of the 
matter therefore the contention of Mr. 
Joshi is without substance. 

8. It is then contended by Mr. 
Joshi that the appellant-defendant is 
a bona fide purchaser for value with- 
out notice. This contention also in 
my view is without substance because 
there is ample evidence to show that the inte- 
rest was of mortgagee’s rights and the learn- 
ed Civil Judge has abundantly made it clear 
in his finding. Jt cannot therefore be said 
that she was a bona fide purchaser for value 
without notice. This contention also cannot 
be sustained. 


9. For the aforesaid reasons there- 
fore this appeal is dismissed. No order as to 


costs. 
Appeal dismissed. 
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Chindhu Gotu Sonar, Appellant v. Vana 
Munji Patil, Respondent. g 
A. F. A. D. No. 1056 of 1968, DJ- 
18-12-1971, against order of D. G. Mutalik, 
a Asst. J., Nasik in Appeal No. 220 of 


Index Note: — (A) Bombay Tenancy 
and Apcricultural Lands Act (67 of 1948) 
Sections 85, 84, 70 (mn). 43 and 32 — Bar o' 
jurisdiction of Civil Court — Tenant pur 
chaser whether should be put im possessio: 
after taking possession from am alienee umde 
an invrlid alienation — Civil Court has m 
jurisdiction. 

Brief Note: — (A) Where a tenant ap 
pears to have purchased the land held b 
him under the provisions of the Act, th 
question whether he should be put in posses 
sion after taking possession from an aliene 
under an invalid alienation or from a tres 
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passer would certainly fall within the ambit 
of Section 85. (Para 10) 

M. A. Garud, for Appellant; V. V. Oak 
and S. V. Oak, for Respondent. 


JUDGMENT: This is a defendant’s 
second appeal against the judgment and dec- 
ree dated April 2, 1968, passed by the Extra 
Assistant Judge, Nasik, setting aside the dec- 
ree passed by the Civil Judge, Junior Divi- 
sion, Satana, dismissing with costs the suit 
filed by the plaintiff, by his judgment dated 
December 18, 1965, 

2. The plaintiff had filed the suit in 
the Court of the Civil Judge, Junior Division, 
Satana, on June 19, 1964, praying for a dec- 
laration that the order of the Deputy Col- 
lector dated April 25, 1964, in pursuance of 
which the Mamlatdar, taluka Baglan, direct- 
ed the plaintiff to hand over the possession 
of the suit Jand to the defendant, was ultra 
vires and for an injunction restraining the 
defendant from obtaining possession of the 
suit land on the strength of the said order. 
The suit land is Survey No. 186 situate in 
village Vanoli. The land originally belonged 
to one Govind Keshav, who is not a party 
to the suit. The defendant was cultivating 
the land as a tenant protected under the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. There was another land in the 
same village bearing Survey No. 152 which 
originally belonged to the defendant. The 
defendant had sold the same to the plaintiff. 
The plaintiff alleged that he and the defen- 
dant entered into an agreement by which he 
agreed to reconvey Survey No. 152 to the de- 
fendant and the defendant agreed to give him 
half of Survey No. 186 as tenant of Govind 
Keshav. In pursuance of this agreement, the 
plaintiff got possession of the northern half 
portion of Survey No. 186 on July 12, 1958. 
A possession receipt or Taba Pavti or Kabje 
Pavti was executed on the same day. Since 
then the plaintiff claimed to be in possession 
of the northern half of the land. He averred 
that he gave possession of S. No. 152 to the 
defendant; but in spite of this, the defendant 
filed a criminal case against the plaintiff be- 
ing Criminal Case No. 1586 of 1959 in the 
Court of the Judicial Magistrate, First Class, 
Satana, under Section 441 of the Indian 
Penal Code, alleging falsely that the plaintiff 
had no interest in the suit land and yet he 
forcibly entered into the land and removed 
the Kulith crop of the defendant and 
caused damage to the  kulith crop. 
The plaintiff was acquitted in that case 
by the judgment dated November 19, 
1959, passed by the Judicial Magis- 
trate, because of the aforesaid Kabje Pavti. 
The defendant further filed two applications 
bearing Nos. 197/58 and 4/59 under Sec- 
tion 29 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, in the Court of the 
Tenancy Avval Karkun, Baglan. By an 
order dated August 12, 1959, the Tenancy 
Avval Karkun dismissed the applications on 
the ground that the defendant should move 
under Section 84. The appeals filed by the 
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defendant against it were also dismissed. 
Thereafter, the defendant filed an application 
under Section 84 of the Bombay Tenancy 
and Agricultural Lands Act, which was dis- 
missed by the Deputy Collector on October 
14, 1959, on the ground that the defendant 
should apply under Section 29. The plain- 
tiff has further averred that in proceedings 
under Section 32-G the defendant was dec- 
lared to have purchased the land bearing 
S. No. 186. The plaintiff preferred an ap- 
peal against the decision of the Agricultural 
Lands Tribunal, challenging merely the fix- 
ing of the price of the land, but the plain- 
tiff’s appeal was dismissed. By his said order 
dated April 25, 1964, the Deputy Collector 
further directed the Mamlatdar to restore 
possession of half the land, which is the suit 
land, to the defendant. Thereafter on the 
strength of the decision of the Prant Officer, 
the Mamlatdar passed an order on June 9, 
1964, directing the Village Officer, Vanoli, to 
deliver possession of the land of the nor- 
thern portion of S. No. 186 to the defen- 
dant. The plaintiff contended that the Mam- 
Jatdar had no jurisdiction to pass the said 
order. i 

3. In his written statement at Ex. 14 
and the additional written statement at 
Ex. 19 the defendant resisted the suit con- 
tending inter alia that he was the tenant of 
the land and that he had not agreed to give 
possession of the northern half portion of 
the land to the plaintiff. He also denied that 
in pursuance of the alleged agreement the 


plaintiff reconveyed to the defendant S. No. 


152. He contended that the agreement alleg- 
ed by the plaintiff was against the provisions 
of the Bombay Tenancy and Agricultural 
Lands Act. The plaintiff could not claim 
any right, title or interest to Survey No. 186 
under the alleged agreement. He submitted 
that Taba Pavti was executed by him on ac- 
count of undue influence and fraud commit- 
ted by the plaintiff. It was also contended 
that the Civil Court had no jurisdiction to 
try the suit. 


4, ` The suit was dismissed at first by 
the Civil Judge, Junior Division, Satana, on 
December 18, 1965, as the learned Civil 
Judge in substance held that the order pass- 
ed by the Mamlatdar was not ultra vires; 
that the plaintiff’s contention that the defen- 
dant did not get any right, title or interest 
by the impugned order or that the impugned 
order was not correct, was contrary to law 
and hence the plaintiff was not entitled for 
injunction; that the order was passed in pur- 
suance of the order passed by the District 
Deputy Collector in T. N. C. M/s. 449 dated 
April 25, 1964 and that the Deputy Collector 
had issued the order under Section 84 to 
summarily evict the plaintiff, who was in 
unauthorised possession of the agricultural 
land. He also held that it was not necessary 
for the Deputy Collector to hold an inquiry 
before passing such an order. 


5. Against the said decision, the 
plaintiff carried an appeal to the District 
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Court at Nasik. The appeal was heard by 
the Assistant Judge, Nasik, who allowed an 
amendment application of the plaintiff for 
amending the plaint which originally had 
challenged. the order of the Deputy Collec- 
tor dated April 25, 1964, instead of the 
order of the Mamlatdar dated June 9, 1964. 
The learned Assistant Judge ignored the 
powers or ‘duty and function’ of the Mam- 
latdar to award possession under the provi- 
sions of Section 70 (n) of the Bombay 
Tenancy and Agricultural Lands Act and 
curiously allowed the amendment, although 
in my judgment it was entirely unnecessary 
as the order of the Mamlatdar was in pursu- 
ance of the order made on reference by the 
Deputy Collector. After this amendment 
was allowed, the learned Assistant Judge 
thought that it was not proper for him to de- 
cide the case on the evidence already on 
record and as the question of validity of 
the order of the Mamlatdar was not before 
the Civil Judge, the matter should be re- 
manded and accordingly remanded the case 
to be tried de novo. 

6. The learned Civil Judge, who 
heard the suit after remand, by his judgment 
dated March 30, 1967, dismissed the plain- 
tiff’s suit, as he came to the conclusion that 
although the order of the Mamlatdar could 
not be passed under Section 32-G of the 
Bombay Tenan and Agricultural Lands 
Act, the plaintiff could not recover posses- 
sion, observing as follows: 


“In this case, the plaintiff was not in 
possession on 1-4-1957. He was therefore 
not entitled to purchase any portion of S. 
No. 186. He had also not obtained posses- 
sion of half the portion through the Mamlat- 
dar. There is no evidence to show that the 
defendant surrendered the half portion to 
the landlord, and the landlord gave that por- 
tion to the plaintiff as a tenant, and that, the 
possession was given through the Mamlat- 
dar, plaintiff's possession is therefore, not 
lawful, and the Mamlatdar had jurisdiction 
to give possession of the half portion to the 
peint, under Section 29 (1) of the Tenancy 

et.” 
He, however, held that the Civil Court had 
jurisdiction to try the suit as it was alleged 
that the order was ultra vires. 

7. Feeling aggrieved by the said 
judement, the plaintiff once again carried an 
appeal to the District Court at Nasik. The 
appeal came up for the hearing before the 
very learned Extra Assistant Judge, who had 
earlier remanded the appeal. Once again 
ignoring all the relevant provisions of the 
Bombay Tenancy and Agricultural Lands 
Act, he: set aside the decree passed by the 
Civil Judge, holding as follows: 

“The only question was whether the 
Mamlatdar had authority to pass the order 
without a legal and proper application being 
filed before him for possession of the suit 

. The learned Advocate for the defen- 
dant-respondent had urged that the alleged 
agreement between the plaintiff, the defen- 
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dant and Govind Keshav was not proved. 
According to me, that was not necessary to 
be proved in this suit, because the question 
to be decided in this suit was whether the 
order passed by the Mamlatdar on 9-6-1964 
was intra vires or ultra vires and when there 
was no legal and proper application before 
the Mamlatdar, his order ordering the Vil- 
lage Officer to deliver possesion of the suit 
land to the defendant was ultra vires.” 

In view of this conclusion, the learned As- 
sistant Judge permanently restrained the de~. 
fendant from taking possession of the suit 
Jand from the plaintiff. 


8. As stated above, the remand order 
passed earlier and the present judgment and 
decree passed on April 2, 1968 were by the 
same learned Extra Assistant Judge. In both 
the orders the learned Extra Assistant Judge 
ignored the relevant provisions of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948. The evidence in the case clearly shows 
that the defendant became the statutory 
owner of the land by a decision of the Agri- 
cultural Lands Tribunal, confirmed in ap- 
peal by the Deputy Collector in proceedings 
under Section 32-G of the Bombay Tenancy 
and Agricultural Lands Act. The effect of 
this order was that the defendant was in pos- 
session of the land on the Tillers Day ie. 
April 1, 1957 and he became the owner of 
the land from April 1, 1957. The posses- 
sion of the suit land by the plaintiff was, 
therefore, clearly unlawful. The agreement 
set up by him, even if proved, was clearly 
in contravention of Section 43 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, which inter alia lays down: . 

' “No land purchased by a tenant under 
Section 32 shall be transferred 
by sale, gift, exchange, mortgage, lease or 
assignment or partitioned without the pre- 
vious sanction of the Collector.” 

The section further lays down: 

“Any transfer or partition of land in 
E of sub-section (1) shall be in- 
Vv: oF 
The assumption made by the learned Assis- 
tant Judge that the question as to whether 
the plaintiff was or was not in lawful posses- 
sion of the land was not material or relevant 
in the case is manifestly contrary to law, be- 
cause a trespasser cannot approach the Court 
against the lawful owner for grant of an in- 
junction which is an equitable remedy, tak- 
ing advantage of his unlawful trespass or- 
illegal possession. Equitable remedies can- 
not be granted to wrong-doers, particularly 
against the lawful owners like the defendant 
in the present case ignoring the provisions of 
ee Bombay Tenancy and Agricultural Lands 

ct. 


9. Further the assumption of the 
learned Assistant Judge as well as of the 
Civil Judge that the only provision to enable 
the Mamlatdar to deliver possession of the 


‘land was contained under Section 29 and not 


under any other provisions of the Bombay 
Tenancy and Agricultural Lands Act, shows 
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that the relevant provisions of the Bombay 
Tenancy and Agricultural Lands Act were not 
brought to their notice. Thus under Sec- 
tion 84 the Deputy Collector could summa- 
zily evict any person unauthorisedly occupy- 
ing or wrongfully in possession of any land 
and the transfer of which either by the act 
of parties or by the operation of law was 
invalid under the provisions of this Act. 
Even on the statement of the plaintiff him- 
self, the occupation of the land under the 
alleged Taba Pavti was in contravention of 
the provisions under Section 43 and hence the 
Deputy Collector ordered summary eviction. 
In pursuance of the order of the Deputy 
Collector, the Mamlatdar was bound to put 
the tenant-defendant in possession, as a man- 
datory duty is cast on him under Sec. 70 (n) 
of the Bombay Tenancy and Agricultural 
Lands Act, to take measures for putting the 
tenant into the possession of the land op 
dwelling house under the Act. That finding 
of the Assistant Judge that the Mamlatdar 
acted without jurisdiction is, therefore, cont 
rary to the provisions of Section 70 (n) of the 
Bombay Tenancy and Agricultural Lands 


Act, 1948. 

10. Moreover, Section 85 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 lays down that no Civil Court 

have jurisdiction to settle, decide op 
deal with any question which is by or undey 
the Act required to be settled, decided op 
dealt with by the Mamlatdar or Tribunal, the 
Collector or the Maharashtra Revenue Tri- 
bunal in appeal or revision or the State Gov- 
ernment in exercise of their powers of con- 
trol. The section further provides that no 
order of the Mamlatdar, the Tribunal, the 
Collector or the Maharashtra Revenue Tribu- 
nal or the State Government made unden 
the Act shall be questioned in any Civil or 
Criminal Courts. Where a tenant appears 
to have purchased the land held by him 
under the provisions of the Bombay Tenancy 
and Agricultural Lands Act, the question 
whether he should be put in possession after 
taking possession from an alienee under an 
invalid alienation or from a trespasser would 
certainly fall within the ambit of Sec. 85. 
The learned Assistant Judge exercised juris- 
diction not vested in him by law by ignor- 
ing this section and assuming wrongly that 
the Mamlatdar had no jurisdiction to direct 
the delivery of possession of the land of 
which the defendant is a statutory owner 
under Section 32 of the Bombay Tenancy 
and Agricultural Lands Act, 1948. 


. I1. In the result, the decree dated 
April 2, 1968, passed by the Extra Assistant 
Judge, Nasik, 
passed by the Civil Judge, Junior Division, 
Satana, on March 30, 1967, dismissing the 
plaintiff’s suit, is restored for the reasons 
stated above. Second Appeal is allowed. 
The respondent to pay costs of the appellant 


throughout. 
Appeal allowed. 
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BHASME, J. 


‘Mrs. Shevantibai Dattatraya Mane and 
another, Petitioners v. Vasant Gopal Desh- 
mukh and others, Opponents. 


Special Civil Application No. 2903 of 
1967, D/- 9-12-1971 to set aside order of 
Dist. J., Kolhapur, D/- 31-3-1967. 

Index Note: — (A) Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(57 of 1947), Section 12 (3) (b) — Bona fide 
dispute as to standard rent — A tenant cam 
raise a plea about standard rent in his writ- 
tem statement in suit filed by the landlord for 
his eviction, om ground of non-payment of 
rent for more than six months, and a sepa- 
rate application for that purpose under Sec- 
tion 11 (3) is not mecessary. ATR 1971 Bom 
396 (FB), Foll.; (X-Ref: Section 11 (as 
amended in 1963).) @ara 14) 


Brief Note: — (A) The tenant can raise 
a dispute about the standard rent even by 
his written statement. Once such a plea is 
raised, then the procedure prescribed under 
Section 11 (4) and Section 12 (3) (b) will 
have to be adopted. In a suit for recovery 
of rent whether with or without a claim for 
possession of the premises the Court may 
give appropriate directions under Section 11 
(4) of the Rent Act, requiring the tenant to 
deposit in Court such amount of rent as the 
court considers to be reasonably due or at 
the option of the tenant directing him to pay 
to the landlord such amount as is specified 
by the Court. It is only in such a case that 
the tenant can comply with the direction of 
the court and deposit the arrears and also 
make the periodic payment in court so as to 
avoid a decree for eviction. But if the Court 
for some reason or the other in such suit has 
not fixed the standard rent or permitted in- 
creases as mentioned in Section 12 (3) (b) 
of the Act, or has not given any directions 
about the deposit of rent on the basis of 
interim standard rent fixed by it under Sec- 
tion 11 (4) of the Act, then the tenant can- 
not be penalised in any manner. (Para 13) 


Cases Referred: Chronological Paras 
AIR 1971 Bom 396 = 73 Bom LR 

371 (FB), Dattu Subhana Panhalkar 

v. Gajanan Vithoba Bobhate 6. 9 
(1970) 72 Bom LR 466 = 1970 Mah 

LI 738, Vishwanath Sadashiv v. 

Gokuldas Gujar 1 


M. R. Navangule, for Petitioners; V. K- 
Joshi, for Opponent No. 1. 

ORDER:— This is an application by 
the petitioners, wbo bad filed a suit against 
the respondent-tenants for possession of the 
suit premises on certain grounds. The res- 
pondent-tenants are full brothers. Accord- 
ing to the petitioners, the respondents had 
taken the suit premises on rental basis and 
agreed to pay rent of Rs. 30/- per month. 
The tenants have paid the rent till the end 
of November, 1963 and remained in arrears 
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for the period from December, 1963 to the 
end of January 1965. The petitioners by a 
quit notice determined the tenancy and filed 
a suit on 11-3-1965 claiming the possession, 
inter alia, on the ground that the tenants 
had remained in arrears for more than six 
months, despite the notice of demand served 
y them under Section 12 (2) of the Rent 
ct. 


2. Defendant No. 1 filed bis written 
statement only to point out that he has 
separated from defendant No. 2 long ago to 
the knowledge of the petitioners. He has no 
interest in the suit premises and the peti- 
tioners had unnecessarily impleaded him. 
Defendant No. 2 by his written statement 
raised several contentions. According to him 
he had, in fact, paid the rent and the land- 
lords had not passed the receipts. He also 
contended that the agreed rent of Rs. 30/- 
per month was excessive and that the court 
should! fix the standard rent at Rs. 7/- per 
mon 


3. During the pendency of the suit 
defendant No. 2 F jeposited a sum of Rs. 500/- 
on 17-12-1965 and a further sum of Rs. 380/- 
on 8-2-1966 towards the arrears of the rent 
claimed by the plaintiffs. It must be noted 
that defendant No. 2 did not pay or tender 


in court the arrears of rent either on the - 


first day of hearing or on any other date 
got fixed by the court for making the pay- 
ment. The learned trial Judge framed the 
relevant issues. Parties adduced evidence in 
support of their rival contentions. The learn- 
ed trial Judge decided against the plaintiffs 
in respect of the several other grounds of 
ejectment urged by them. However, the 
issue about the standard rent was 
decided in favour of the plaintiffs. After 
consideration of the evidence the learned 
trial Judge came to the conclusion that 
the agreed rent of Rs, 30/- per month 
was the standard rent. According to the 
learned Judge the defendant had failed 
to establish his plea of satisfaction. 
When the defendant claimed relief 
against forfeiture the learned Judge re- 
jected the same on the ground that the 
ease is governed by Section 12 (3) (a) 
of the Bombay Rent Act. As defendant 
had not made an application within a 
period of one month under Sec. 11 (3) 
of the Rent Act, he cannot get any pro- 
tection against forfeiture of his tenancy. 
Accordingly. the learned Judge decreed 
the claim for possession and arrears of 
rent at the nate of Rs. 30/- per month, 


4. The contesting defendant, ie, 
defendant No, 2 approached the District 
Court in appeal. The learned District 
Judge confirmed the finding of the learn- 
ed trial Judge about the quantum of 
standard rent. But the learned appellate 
Judge held that the case was governed 
by Section 12 (3) (b) of the Rent Act 
and the tenant should be allowed to de- 
posit the amount of standard rent in 
Court. He passed an interlocutory order 
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on 16-3-1967 directing the tenant to pay 
Rs. 492-05 on or before 30th March 1967. 
As the tenant deposited the arrears of 
rent within time, the learned Judge pas- 
sed a final order on 31-3-1967 to the 
following effect: 

“In the result the appeal allowed 
and the trial Court decree is set aside 
and the following is substituted: 

‘The standard rent of the suit pre- 
mises is fixed at Rs. 30/- per month, The 
suit for possession is dismissed. The 
amounts deposited in this Court and the 
Lower Court. if not withdrawn, by the 
landlord till today, be paid to the land- 
lords’.” 

5. Mr. Navangule for the peti- 
tioners is challenging this decree mainly 
on the ground that the suit is governed 
by Section 12 (3) (a) of the Rent Act as 
the tenant was found to be in arrears 
of rent for more than six months and as. 
no application was made by him for fix- 
ing standard rent, the decree passed by 
the trial Court was in order. Mr, Navan- 
gule also submitted that even assuming 
that the suit is governed by Section 12 
(3) (b) of the Rent Act, the tenant had 
not shown that he was ready and willing 
to pay the rent and, therefore, the learn- 
ed District Judge for the first time in 
appeal should not have allowed time to 
the tenant to pay up the arrears which 
were never paid earlier till the decree of 
the trial Court. 

6. The first contention raised by 
Mr. Navangule is clearly untenable in 
view of the recent Full Bench decision 
of this Court in (Dattu Subhana Panhal- 
kar v. Gajanan Vithoba Bobhate), 73 
Bom LR 371 = (AIR 1971 Bom 396) (FB). 
It is now well settled that the tenant 
can raise a dispute as to the standard 
rent even after the suit is filed against 

for his eviction on the ground of 
mon-payment of rent for more than six 
months by his written statement and that 
will be a dispute for the purpose of Sec- 
tion 12 of the Act. 


7. But Mr. Navangule tried fo 
raise a slightly different contention in 
this behalf, He says that the dispute 
ebout standard rent contemplated by 
Section 12 of the Rent Act is a bona 
fide dispute. As in the present case there 
‘was no such bona fide dispute the tenant 
cannot rely on the provisions of Sec- 
tion 12 (3) (b) of the Rent Act. Mr. 
Navangule pointed out that in the pre- 
sent case the tenant had refused the re- 
gistered packet containing the notice ad- 
dressed to him. He had taken up a false 
plea about the payment of rent. Even 
after filing of the written statement he 
had not deposited the whole of the 
amount due from him on account of rent. 
But it ig clear from the record of the 
case that the plaintiff never suggested 
in any of the earlier stages of the pro= 
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ceedings that the dispute raised by the 
tenant was not a bona fide dispute. In 
fact. an issue was framed and parties 
adduced evidence in support of their 
rival contentions. It may be that on a 
consideration of the evidence the learn- 
ed trial Judge came to the conclusion 
that the agreed rent was the standard 
rent. This finding was confirmed by the 
District Court in appeal. But these facts 
will not indicate that there was no bona 
fide dispute between the parties about 
the fixation of standard rent. 


8. Next Mr. Navangule contended 
that the tenant cannot avoid ejectment 
in the suit by relying on S. 12 (3) (b) of 
the Rent Act. His conduct clearly shows 
that he was not ready and willing to pay 
the rent within the meaning of S. 12 (1) 
of the Rent Act. What is more, as re- 
quired by Section 12 (3) (b) he had not 
deposited the standard rent on the first 
day of hearing of the suit. He had not 
applied to the Court for granting him 
time to deposit the rent at any later 
date. According to Mr. Navangule he 
should have at least made an applica< 
tion to the Court for fixation of the in- 
terim rent and thereafter he should 
have deposited the amount as direct- 

by the Court. As stated above 
he had on two occasions tendered some 
amount towards the payment of the 
arrears but at the date of the decree, he 
was still in arrears of rent. As he had 
not complied with the provisions of Sec- 
tion 12 (3) (b) the Appellate Judge should 
not have given him further time to de 
posit the arrears of rent in Court, 


9. Mr. Navangule referred to the 
recent Full Bench decision of this Court 
in 73 Bom LR 371=(AIR 1971 Bom 396) 
(FB) where the scheme of Section 12 
with reference to Sections 11 (3) and 
11 (4) of the Rent Act has been consider- 
ed. It is held by this Court that Ex- 
planation II to Section 12, although it is 
prefaced by the words “for the purposes 
‘of sub-section (2)”, will be equally ap- 
plicable in the interpretation of thé 
words “standard rent” and “permitted 
increases” in sub-section (3) (a) of S. 12. 
The Full Bench decision has expressly 
kept open the question whether Explana- 
tion II would also apply to the other 
provisions of Section 12. According to 


Mr. Navangule, although that question is- 


kept open. there is no doubt that the 
words “standard rent” and “permitted 
increases” would be relevant while con- 
sidering the case of the tenant under 
Section 12 (3) (b) of the Rent Act. Sec- 
tion 12 (3) (b) of the Rent Act expressly 
refers to these words. But Explanation I 
contemplates a case where the dispute 
about standard rent wherever it is rais- 
ed is linked up with an application filed 
by the tenant before the expiry of the 
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period of one month after the notice re- 
ferred to in sub-section (2). This clari- 
fication will not help me to answer the 
precise question which arises for con- 
sideration in these proceedings. 


10. Section 12 (3) (b) certainly 
provides that in cases where (unlike Sec- 
tion 12 (3) (a)) a dispute regarding the 
standard rent or permitted increases is 
raised, the tenant-defendant to avoid a 
decree for eviction has to pay the stan- 
dard rent and permitted increases then 
due either on the first day of the hearing 
of the suit or on such other date as is 
allowed by the Court for making the 
deposit. Mr. Navangule tried to rely 
upon certain decisions which certainly 
favour him but all those decisions were 
given in proceedings which were institut- 
ed before the amendment of the Rent 
Act by Maharashtra Act 14 of 1963. By 
that Amending Act certain additional 
words were introduced in Section 11 (3) 
providing for the dismissal of the ap- 
plication for fixation of standard rent 
where the tenant-applicant fails to com- 
ply with the conditional order about de- 
posit made by the Court. Sub-section (4) 
of S, 11 is newly introduced by the am~ 
endment and in my opinion in view of 

new provision, the decisions given 
by Courts on the interpretation of Sec~ 
tion 12 (3) (b) will not be of any assis- 
tance while considering the points raised 
before me. 


11. In (Vishwanath Sadashiv v. 
Gokuldas Gujar), 72 Bom LR 466. I had 
an occasion to consider the effect of the 
amendment provisions contained in Sec- 
tions 11 (3) and 11 (4 of the Rent Act. 
I held in that case that Sections 11 (3) 
and 11 (4) of the Rent Act are identical 
in terms and deal with the same subject- 
matter, viz. the dispute raised by the 
tenant about the fixation of the standard 
rent. The only difference between the 
two provisions is that under Sec. 11 (3) 
the tenant makes the original applica- 
tion for fixation of standard rent and 
under Section 11 (4) the tenant-defend- 
ant in the suit filed by the landlord raises 
a dispute about the fixation of standard 
rent. In other words, the two sub-sec- 
tions require the tenant to pay the -in- 
terim rent fixed by the Court as a con- 
dition precedent for’ consideration of the 
dispute on merits, If he fails to make 
the deposit then in one case his applica- 
tion is liable to be dismissed and in the 
other case his defence is liable to be 
struck off or the Court may grant con- 
ditional leave to defend the suit. The 
Legislature no doubt has made a provi- 
sion to safeguard the interest of the 
landlord by preventing the tenant from 
raising a mere dispute and then avoid- 
ing the liability to pay the rent due to 
the landlord, But it is only when the 
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Court, in the application or in the suit, 
as the case may be, fixes the interim rent 
and calls upon the tenant to pay the 
same that there is an obligation on the 
tenant to comply with thé order and if 
he fails to comply with the order. then 
he will have to face the consequences 
mentioned in the two sub-sections, 


12. A reference to Sections 11 (3) 
and 11 (4) is made by this Court in the 
abovementioned Full Bench Decision. The 
learned Chief Justice. while enumerat- 
ing the point of distinction between sub- 
section (3) and sub-section (4) of S. 11, 
has made the following observations r— 


“Thus sub-section (8) of S. 11 gives 
the tenant a right to apply for fixation 
of the standard rent or for determina- 
tion of the permitted increases and sub- 
section (4) gives him an independent re- 
medy in a suit for recovery of rent”, 


13. As stated by me above, Sec- 
tion 11 (3) was amended by Act 14 of 
1963 and the other sub-sections, includ- 
ing sub-section (4) were added by the 
same Amending Act. Although the said 
Amending Act made certain consequential 
changes in Section 12 particularly 
by renumbering the Explanations as Ex- 
planation I and Explanation II, the pro- 
visions contained in Section 12. (3) (b) 
remained unchanged. It is true that the 
Courts before the Amending Act had in- 
terpreted Section 12 (3) (b) in a certain 
manner with reference to the obligation 
of the tenant to pay or tender in Court 
the standard rent or permitted increases 
on the first day of hearing of the suit or 
on or before such other date as the 
Court may fix. But now the position in 
law, in my opinion, is substantially al- 
tered by the amendment of Sec, 11 (3) 
and the addition of the sub-clauses by 
Maharashtra Act 14 of 1963. Section 12 
(3) (b) and Section 11 (4) therefore will 
have to be considered together and one 
will have +o adopt an interpretation 
which would meet the requirements of 
the different sets of the provisions. It 
is now held by the Full Bench of this 
Court that the tenant can raise a dispute 
about the standard renteven by his 
written statement. Once such a plea is 
raised. then the procedure prescribed 
under Section 11 (4) and Sec. 12 (3) (b) 
will have to be adopted. In a suit for 
recovery of rent whether with or with- 
out a claim for possession of the pre- 
mises the Court may give appropriate 
directions under Section 11 (4) of the 
Rent Act. requiring the tenant to de- 
posit in Court such amount of rent as 
the Court considers to be reasonably due 
or at the option of the tenant directing 
him to pay to the landlord such amount 
as is specified by the Court. The Court 
can also give directions requiring the 
tenant to deposit in Court such amount 
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as it considers proper as interim stans 
dard rent or at the option of the tenant 
requiring him to pay to the landlord the 
specified amount during the pendency of 
the suit. Any such direction given by 
the Court may form part of a conditional 
order cautioning the tenant that if he 
fails to comply with the aforesaid direc« 
tion within the time allowed he will nof 
be entitled to appear in or defend the 
suit except with leave of the Cour® 
which leave may be granted subject to 
such terms and conditions as the Couré 
may specify. These directions can be 
given so as to be consistent with the 
provisions of Section 12 (3) (b) of the 
Act. directing that the tenant under Sec« 
tion 12 (3) (b) of the Act must pay or 
tender in Court the standard rent or 
permitted increases on the first day of 
the hearing of the suit or on or before 
such other date as the Court may fix 
and that he must continue to pay or 
tender in Court regularly such rent and 
permitted increases till the suit is final- 
ly decided and also pay such costs as 
directed by the Court. It is necessary 
that the Court must either before the 
first day of hearing or within any time 
thereafter, fix the standard rent or per- 
mitted increases. It is only in such a 
case that the tenant can comply with 
the direction of the Court and deposit 
the arrears and also make the periodic 
payment in Court so as to avoid a decree 
for eviction. It may be that before the 
first day‘ of hearing or within a shorter 
time thereafter in a case it may not be 
possible for the Court to fix the standard 
rent Or the permitted increases. Then, 
if the Court is satisfied that the tenant is 
withholding the rent on the ground that 
the rent is excessive and standard rent 
should be fixed, the Court shall give the 
mecessary directions under sub-s. (4) of 
Sec. 11 of the Act requiring the tenant 
to pay in Court the arrears due on rhe 
basis of the interim standard rent fixed 
by the Court. Even in any other case if 
it appears to the Court that it is just 
and proper. the Court will make such 
an order. In all such cases the plaintiff- 
landlord is the person primarily inter- 
ested in securing the payment of rent by 
the tenant who may otherwise, avoid 
or postpone his liability. But if the 
Court for some reason or the other in 


-such.suit has not fixed the standard rent 


or permitted increases as mentioned in 
Section 12 (3) (b) of the Act, or has not 
given any directions about the deposit 
of rent on the basis of interim standard 
Tent fixed by it under Section 11 (4) of 
the Act. then the tenant cannot be pen-= 
alised in any manner. His plea about 
standard rent or permitted increases rais- 
ed in the suit will be finally heard and 
decided by the Court. If at the end of 
the hearing of the suit the Court comes 
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to the conclusion that on the basis of 
the standard rent and permitted increases 
fixed by it, the tenant is liable to pay 
certain amount as due. then the .Court 
should specify the amount and direct 
the tenant to pay the same within a pre- 
scribed time. If the tenant fails to pay 
the amount, then the Court will proceed 
to pass a decree for his eviction. 


14. In the present case the learn= 
ed District Judge. while disposing of the 
appeal. has followed the correct pro- 
cedure indicated by me above. The 
learned District Judge disagreed with the 
view of the learned trial Judge and came 
to the conclusion that it was open to 
the defendant tenant to raise a plea about 
standard rent in his written statement 
even without making a separate applica- 
tion for that purpose under Sec, 11 (3) 
of the Rent Act. He then confirmed the 
finding of the learned trial Judge about 
the fixation of the standard rent. On 
the basis of the standard rent so fixed, 
he found that the defendant-tenant was 
liable to pay Re, 492-05. As stated 
above, an interlocutory order was passed 
on 16-3-1967 requiring the tenant to de- 
posit the said amount in Court on or 
before 30th March 1967. As the defend- 
ant-tenant had deposited ‘the said amount 
within the time he rightly allowed the 
appeal and modified the order of the 
trial Court as indicated above. 

15. In the result the application 
fails and the rule is discharged. E the 
circumstances of the case. there will be 
no order as to costs. 


Application dismissed. 
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Bhikubai Bhima Gaidhane and an- 
other. Petitioners v, Khandu Daji Pagar 
and another, Opponents. 

Speciel Civil Appln. No. 2817 of 
1967. D/- 27-8-1971. 

Index Note: (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 84 — Proceedings under S. 32-G — 
Tenant’s statement that neither he was 
tenant nor in possession of land — Effect 
— Whether he can be evicted under 
S. 84 — (K-Ref :— Section 15), 

- Brief Note:-—- (A) A tenant does not 
cease either to be a tenant or in posses- 


sion of the land simply because he states . 


in proceedings under Section 32-G that 
he was neither a tenant nor in possession 
of the land on the tiller’s day. He can- 
not therefore be deemed to be occupy= 
ing the land unauthorisedly and conse- 
quently he cannot be evicted under Sec- 
tion 84. (Paras 7. 8, 9) 
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The statement of the tenant merely 
shows that he surrendered his tenancy 
and that he has given up his possession. 
However, his statement will not stop 
the operation of a social legislation which 
is for the benefit of tenants and which 
is to safeguard their interests. Even if, 
therefore the tenant says that he had 
surrendered his possession, things ought 
to have taken place according to lew. 
Termination of tenancy by virtue of sure 
render should be in accordance with Secs 
tion 15. Possession by a landlord should 
be in accordance with Section 29. It 
eannot be in any other way. It cannot 
certainly be merely as a result of the 
statement of a tenant in S. 32-G proceed- 
ings. It therefore, cannot be said that 
the statement of the tenant leads only 
to one inference and that is that he 
ceased to be a tenant and that he ceased 
to be in possession of the land. 

(Para 8} 


Index Note:— (B) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 70 — Whether a person is tenant or 
not—Mamlatdar and not the Agricultu- 
ral Lands Tribunal to decide. (Para 9) 

K. Y. Mandlik, P. B. Sawant, for 
orne V. M. Limaye. for Opponent 

o. 


ORDER:— The petitioner-landlord is 
the owner of S. No, 270/1-A-1-B admea 
suring 30 gunthas assessed at 12 nice: 
The lands are situate in village Palse in 
district Nasik. The proceedings under 
Sec. 32-G of the Bombay Tenancy and 
Agricultural Lands Act (hereinafter 
called “the Tenancy Act’) were institut- 
ed in the year 1960. The Agricultural 
Lands Tribunal wanted to determine the 
price of land to be paid by the respond- 
ent. The respondent in those proceed- 
ings gave a statement stating that he was 
not in possession of the land on 1-4-1957 
and that he was also not a tenant of the 
said land at that time. In consequence 
of that statement the Mamlatdar by his 
order dated 27-10-1960 dropped the pro- 
ceedings. Later on the respondent filed 
an appeal against this order stating that 
there was some misunderstanding on his 
part while giving the statement. While 
the appeal was pending before the De- 
puty Collector the respondent is alleged 
to have taken forcible possession of the 
suit land in the year 1961-62. The 
Deputy Collector confirmed the order of 
the Mamlatdar on 27-11-1963 and dis- 
missed the appeal. 

2. The Mamletdar also started 
proceedings in 1964 under Section 32-B 
of the Tenancy Act and awarded posses- 
Sion to the petitioner on 1-10-1964. The 
respondent filed an appeal against this 
order before the Colletcor. but the Col- 
lector held that this appeal was not 
competent because he was not a tenant 
of the land. The petitioner now says 
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that the respondent is in unauthorised 
possession of the land. 


3. As the respondent was in un= 
authorised possession of the land, the 
petitioner instituted the proceedings 
under Section 84 of the Tenancy Act for 
summary eviction and for possession of 
the land. before the Collector, The Col- 
lector ordered eviction of the respondent 
in view of the decision in the proceedings 
under Sections 32-G and 32-B of the 
Tenancy Act, which had taken place be~ 
fore. The respondent filed a revision ap< 
plication before the Revenue Tribunal. 
The Tribunal held that the summary 
eviction of the respondent was unjusti- 
fied as he was a tenant of the land and 
he had a right to re-enter the land. This 
order of revision is now sought to be 
set aside by the petitioner. 


4. It is contended on behalf of 
the petitioner by Mr. Mandalik that the 
respondent cannot have any right of re- 
entry because he had given a statement 
before the Tribunal in S. 32-G proceedings 
that he was not in possession of the land 
on 1-4-1957 the tillers’ day; nor was he 
a tenant of the same. According to him 
the Agricultural Lands ‘Tribunal had 
dropped the proceedings stating that he 
was not a tenant because of his state- 
ment before the Tribunal. It is, there- 
fore, argued that when the proceedings 
under Section 32-G were dropped and 
the respondent was held not to be a ten- 
ant, the respondent cannot turn round 
and challenge the order of eviction be- 
cause he was occupying the lands un- 
authorisedly. The order according to Mr. 
Mandalik, the learned advocate for the 
petitioner, of the Deputy Collector under 
Section 84 was therefore proper. The 
observation of the Revenue Tribunal ac- 
cording to Mr. Mandalik. that the res- 
pondent was a tenant in the record of 
rights and that he had a right of re- 
entry is not based on any law. 


5. Now Section 32 of the Tenancy 
Act declares the tenant as a deemed 
purchaser of the land, which he holds 
as a tenant on Ist April 1957. the tillers’ 
day. Every tenant is deemed to have 
purchased from his landlord on Ist of 
April. 1957 the land free of all encum- 
brances subsisting thereon on that day. 
The person who becomes a deemed pur- 
chaser should be a permanent tenant and 
should cultivate the land personally and 
if he is not a permanent tenant he shouid 
be the person who cultivates the land. 
Now we have other sections relating to 
the deemed purchase. Under Sec, 32-G 
after the tillers’ day the Tribunal shall 
publish a public notice in the prescrib- 
ed form in each village calling upon the 
tenants. who under Section 32 are deem- 
ed to have purchased land and landlords 
of such lands and all other persons in- 
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terested therein. to appear before it on 
the dates specified in the notice. The 
tribunal shall issue a notice individually 
to each such tenant. landlord and other 
person. Under sub-clause (2) the Tri- 
bunal shall record in the prescribed 
manner statement of the tenant. ascer~ 
taining whether he is or is not willing 
to purchase land held by him as a ten~ 
ant. If he does not appear then the Tri- 
bunal can declare that such tenant is not 
willing to purchase and that the purchase 
fis ineffective. If the tenant is willing 
to purchase then every other step will 
have to be followed. Now there were 
proceedings under Section 32-G in res« 
pect of the land held by the respondent 
as a tenant. Because the respondent is 
said to have made a statement before 
the Agricultural Lands Tribunal. that he 
was neither in possession of the land on 
1-4-1957, nor was he a tenant, the pro- 
ceedings were dropped. Although there 
is no order of the Agricultural Lands 
Tribunal on record it is said that the 
said Tribunal also passed the order that 
the respondent was not a tenant and not 
in possession of the land, and that there- 
fore, the proceedings under Sec. 32-G 
were ordered to be dropped. 


6. An interesting point that is 
raised now is that as soon as the respon~ 
dent-tenant had stated that he was not 
in possession and was not a tenant of 
the land, it should be taken for granted. 
that he was neither in possession nor a 
tenant of the same. If, therefore, he 
was found to be in possession later on he 
should be declared to be in unautho~- 
rised possession. If he is occupying the 
land unauthorisedly. he can be evicted 
under Section 84 of the Tenancy Act, 
The question is whether this contention 
is tenable. 


7. The Tenancy Act is brought into 
operation on account of disputes between 
landholders and tenants and also for 
ensuring full and efficient use of lands 
for agriculture; and to see that land- 
lords do not use devices to evict tenants 
for some reason or the other. The pro~- 
vision of this Act therefore is to fur- 
ther the interests of tenants who may be 
ousted by landlords in their own inte~ 
rest. We may have therefore to refer 
to Section 15 to judge the plea of the 
landlord who says that the statement of 
the respondent-tenant that he was not a 
tenant and that he was not in possession 
of the land should be taken into consi- 
Geration to decide that he was no more 
a tenant. Under Section 15 a tenant may 
terminate the tenancy in respect of anv 
land at any time by surrendering his 
interest therein in favour of the land- 
lord. Such surrender shall be in writ- 
ing and verified before the Mamlatdar 
in a prescribed manner, Where a tenanf 
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surrenders his tenancy the landlord shall 
be entitled to retain the land şo sum 
rendered. Mamlatdar also in this con~ 
nection shall hold an inquiry and de- 
cide whether the landlord is entitled to 
retain the whole or any portion of the 
land so surrendered and specify the ex- 
tent and price in that behalf, The land~ 
lord also should get an order for getting 
possession under Section 29 (2). The 
landlord shall obtain possession of any 
land held by a tenant only under an 
order of the Mamlatdar. For obtaining 
such an order he shall make an appli- 
cation in the prescribed form and with- 
ín a period of two years from the date 
on which he becomes entitled to obtain 
possession of the land. Now. the legis- 
lature by enacting these provisions has 
safeguarded the interest of the tenants 
who may be ousted by an unscrupulous 
landlord. But the landlord in the in- 
Stant case says that because the tenant 
has made a statement before the Agri- 
cultural Lands Tribunal that he was no 
more a tenant and that he was no more 
in possession, it should be treated as 
good as his giving up his tenant’s rights. 
That certainly cannot be accepted, 


8. Undoubtedly the record shows 
that the respondent was a tenant of the 
land from the years 1952-53 to 1964-65. 
No wonder therefore thet the Agricul« 
tural Lands Tribunal had started pros 
ceedings under Section 32-G. Because 
of the statement of the respondent~tenant 
the Agricultural Lands Tribunal dropped 
the proceedings. Now the statement of 
the respondent merely shows that he 
had surrendered his tenancy end that 
he has given up his possession. How- 
ever, his statement will not stop the 
operation of a social legislation which 
is for the benefit of tenants and which 
is to safeguard their interests. 
therefore the respondent-tenant says 
that he had surrendered his pos- 

session, things ought to have taken place 
- according to law. Termination of tenancy 
by virtue of surrender should be in ac- 
cordance with Section 15. Possession by 
a landlord should be in accordance with 
Section 29. It cannot be in any other 
way. It cannot certainly be merely as 
a result of. the statement of a tenant in 
S. 32-G proceedings. It, therefore, cannot 
be said that the alleged statement of 
the tenant in the instant case leads only 
to one inference and that is that he ceased 
to be a tenant and man he ceased to be 
in possession of the 

; Moreover, fie Agricultural 
Lands Tribunal has no power to declare 
that the respondent was not a tenant. 
Under Section 68 of the Tenancy Act 
power of the ie Lands Tribu- 
mal are provided: In this connection it 
shall be the duty of the Tribunal to 
determine the value of a site or land 
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under Sections 32-G, 63-A or 64 and to 
decide any dispute under Sections 32 to 
32-R or to dispose of the land under Sec- 
tion 32-B or to perform such other func- 
tions for carrying out the provisions of 
the Tenancy Act in the manner as may 
be prescribed or as may be directed by 
the State Government. It is no part 
of the duty of the Agricultural Lands 
Tribunal to say that respondent was or 
was not a tenant. It is only the duty of 
the Mamlatdar under Section 70 of the 
Tenancy Act to decide whether a person 
fs a tenant or is not a tenant. It does 
not. therefore, appear to me that even 
if the Agricultural Lands Tribunal had 
held that the respondent is not a tenant 
and is not in possession simply because 
he had stated so, the tenant will cease 
to be in possession or that he will cease 
to be a tenant. It appears to me, there- 
fore that this petition has no substance. 

10. Petition is dismissed. Rule 
discharged with costs. 


Petition dismissed. 
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Sitaram Tensukhrai Lekaria, 
titioner v. V. 
Respondents, 

Speciat Civil Appln. No. 919 of 1972, 
D/- 26-10-1972. to quash order of V. 
Ranganathan, Collector, Wardha, Dj/- 
25-7-1972. 

Index Note:— (A) C. P, & Berar 
Letting of Houses and Rent Control Order 
(1949), Cl. 23 (1), Proviso — Enquiry 
under proviso must be held to find out 
the need of the landlord and only because 
the period prescribed by Cl. (2) is over 
the landlord cannot occupy the premises, 

Brief Note:—- (A) Though interest of 
justice requires that enquiry under pro- 
viso to Cl. (1) of Section 23 must be com- 
pleted expeditiously so that landlord may 
not suffer, that does not mean that land- 
lord can occupy the premises once the 
period of fifteen days prescribed under 
Cl, (2) is over. If policy underlying these 
provisions has to have full effect then 
his right to convert such premises to his 
own use must be regulated by the enquiry 
under the proviso. He may be free to 
let out but may not himself occupy the 
premises. only because no order is made 
within fifteen days. It is. therefore, clear 
that only because the period is over 
under sub-clause (2), the landlord is not 
enabled to enter upon the premises and 
put it to his own use. It is necessary for 
the Collector to apply his mind as to 
the facts and circumstances and needs of 
the landlord properly and keeping in view 
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Peti- 
R. Bhoware and another, 
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the principles which are germane in this 
regard test the claim for bona fide need 
of the landlord. The need of the land- 
Jord is not to be tested by the notions 
available to the authorities. 
(Paras 6. 8, 9) 
M. 5. Choudhari, for Petitioner; M. M. 
Qazi, Asst. Govt. Pleader, for Respond- 
enk No. 2 


ORDER :— This petition is directed 
against an order made by the Collector, 
Wardha. directing the petitioner under 
Cl. 23 (1) of the C. P. & Berar Letting of 
Houses and Rent Control Order. 1949. to 
let the premises to respondent No. 1. 
The said respondent has not appeared 
fn these proceedings, However, Collec- 
tor is represented by the learned Assis- 
tant Government Pleader. 


2. The brief facts upon which the 
relief is sought under Article 227 of the 
Constitution are that on Jume 10. 1972, 
the present accommodation became vacant 
and, as required by the provisions of 
the Order. a due intimation was given 
on June 12, 1972 by the present appli- 
cant-landlord. He intimated that he 
needed the premises for bona fide per- 
sonal occupation. It appears that the 
landlord also filed some separate state- 
ment pointing out that the present space 
available to him was insufficient for the 
requirements of his family which was 
of 12 members and. therefore, he did 
mot wish to let out the same to anybody. 
It was specifically pointed out that his 
son was to be married shortly and he 
will also need a separate accommoda- 
tion. Thus looking to the needs of the 
family he sought that the premises should 
not be let out to any one and should 
ene to be occupied by the Jand~ 

rd. 


3. Some report appears to have 
been made to the Collector upon which, 
without hearing the landlord, on 27-6- 
1972 the Collector made an order that 
the application may be rejected. After 
this, the impugned order dated 29-6-1972 
was served on 3-7-1972 on the landlord, 
directing allotment in favour of respon- 
dent No. 1 Mr. Bhoware, a clerk in Col- 
lectorate Wardha. Landlord appears to 
have moved by the review petition point- 
ing out that the order was unjust, for 
he has a large family and his need is 
genuine. He also pointed out that a small 
tin-shed for kitchen has been erected by 
him to anyhow manage his residential 
needs. This was itself sufficient to point 
out to the authorities that the present 
accommodation was insufficient to the 
landlord. However, the Collector Wardha. 
on 25th July 1972 passed an order re- 
fecting the application. Meanwhile a 
memo was sent to the landlord that in 
case possession is not given. it will be 
taken through police. Because the ap- 
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plication thus stood rejected, it appears, 
the landlord per force handed over the 
possession to respondent No, 1. 


4. The provisions of clause 23 of 
the Rent Control Order under which 
these proceedings were initiated before 
the Collector, are in three parts. Sub- 
clause (1) deals with the power to make 
an order in favour of a person described 
in that sub-clause, which may be termed 
as compulsory letting out of the pre- 
mises. By sub-clause (2), a thme-restric- 
tion is provided within which alone such 
an order has to be made and served upon 
the landlord concerned. Limitation is 
compulsive and orders as to letting can 
be validly made and served within the 
period prescribed. Advisedly fifteen days 
time is provided as the orders that enable 
compulsive inductment of tenants must 
be made speedily and the landlord whose 
property is subjected to this process 
should not suffer by mere delay. There 
appears to be clear public policy to sup- 
port the time prescription. 


5. However the provisions of sub= 
clause (1) of clause 23, have a proviso. 
That proviso enjoins upon the Collector 
to hold an enquiry as to whether such a 
a house if so claimed is needed by a 
landlord for his personal use. This en- 
quiry and finding need not be governed 
in a given case by the time schedule of 
sub-clause (2). That sub-clause clearly 
enables the landlord to let the vacant 
house to any person if no order is 
made and served on him within the period 
specified under sub-clause (1). What is 
permitted by express term is letting out 
to any other person and not personal 
occupation. 


6. Reading of the whole of the 
clause 23 together shows that if compul- 
sive letting is to be resorted to under 
sub-clause (1) of clause 23, then the en- 
quiry must be complete and the order 
must be made within the period indi- 
cated by that Clause, If the period pres- 
cribed is over, a different right enures 
in favour of the landlord. in that.he is 
free to let out the premises to any one. 
The provisions of this clause clearly bring 
out difference of three types of occupations 
such as (i) compulsive letting to named 
person, (ii) letting by landlord on his 
own and (iii) personal occupation by the 
landlord. If the order of the first kind 
has to have effect it has inbuilt limita- 
tion. After that period landlord is free 
to have his choice of tenant unregulated 
and uncontrolled by the provisions of 
sub-clause (1). That however. does not 
change the character of accommodation. 
Whether it is let to a named tenant or 
to a choiced lessee the occupation and 
its enjoyment for the purpose of the 
order is premises available for letting or 
tenanted, This distinction has to 
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drawn while considering the scheme of 
the order between owner-occupied pre- 
mises and tenant-occupied-premises. The 
purpose of proviso to sub-clause (1) is 
clearly enabling and permissive in its 
effect. An order made under that power 
changes the character of occupation. It 
mo more remains a house available for 
letting or for enjoyment of lessee: In a 
given case both the enquiry contemplat- 
ed by the proviso and sub-clause (1) may 
be completed within period prescribed; 
but that does not affect the enquiry 
under the proviso. Limitation prescribed 
by sub-clause (2) does not plainly con- 
trol the enquiry under the proviso. 
Though interest of justice require that 
such enquiry must be completed expedi- 









fifteen days is over. If policy underlying 
ese provisions has to have full effect 
tben his right to convert such premises 
to his own use must be io He by the 


premises and put it to his own use. 

7. This construction of Clause 23 
finds support even from clause 22 of the 
order. That clause enjoins an obliga- 
tion upon every landlord of vacant houses 
to intimate in the prescribed form to 
the Deputy Commissioner the informa- 
tion as required by clause 22 (1) (a) and 
db). That takes in two types of intima- 
tions viz. (i) whether the house would 

ome available for the occupation of 
the landlord or (ii) whether it would be 
available for any other occupation. These 
are by themselves two different modes 
of enjoyment of propery and are indica- 
five as such. Clause is followed 
by an injunction against letting or oc- 
cupying except in accordance with CI, 23. 
Sub-clause (2) of clause 22 is ample to 
indicate that provisiong of sub-clause (1) 
are mandatory. Thus self-occupation of 
premises as well its letting are both dis- 
finctly contemplated and coverd by Cl 22 
of the Order. 


8. This distinction ff applied to the 
terms of Cl. 23 (1), its proviso and the 
terms of Cl. 23 (2) of the Order would 
indicate that what is permitted beyond 
the period prescribed is merely letting 

d not self-occupation. Enquiry under 
proviso is neither inhibited nor frozen 
d must be held to find out the need of 
the landlord. To such an enquiry the 

Itation does not clearly apply nor can 

force of any principle be applied, 

9, In the present case. however, 
fhe provisions of clause 23 have not been 
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kept in mind by the authorities and the 
order is made in favour of the respon- 
dent No. 1. The need of the landlord 
prima facie appears to be genuine. He 
has a growing family of 12 members. 
He has stated and it cannot be disputed 
that there are members who will be short- 
ly married. his kitchen is housed in an 
improvised structure of tin-shed and the 
law is well settled that the need of the 
landlord is not to be tested by the notions 
available to the authorities. It is his 
personal need and the law upon such need 
should be liberally applied. There is 
emple material on record that the family 
of the landlord is a large and growing 
one and there was material to sustain 
his claim. Even at present his accom- 
modation is insufficient and he has to 
have improvised kitchen for his use. It 
was, therefore, necessary for the Col- 
lector to apply his mind as to the facts 
and circumstances and needs of the land- 
lord properly and keeping in view the 
principles which are germane in this re- 
gard test the claim for bona fide need of 
the landlord. That has not been done. 
In fact the Collector has concluded his 
judgment upon a report itself. without 
applying his independent mind to the 
circumstances in which the landlord was 
claiming release. Had he done so, pre- 
sumably he might have arrived at a dif- 
ferent conclusion, 


10. Under the circumstances, the 
order made by the Collector, assuming that 
it is so made in favour of the respondent 
No. 1 as reflected in the communication 
dated 29-61972 served on the landlord 
on 3-7-1972, so also the order made on 
the review application on 25-7-1972. are 
hereby set aside. The matter is remitted 
back to the Collector for decision keep- 
ing in view the observations made here- 
inabove. The Collector shall dispose of 
this matter within six weeks and find 
out the genuineness or otherwise of the 
need of the landlord and if satisfied res- 
tore the possession to him. The land- 
lord shall appear before the Collector on 
November 3, 1972, 


11. The petition fs allowed but 
there will be no order as to costs. 


Petition allowed. 
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Manohar Narayan Joshi Petitioner v. 
ae Mhatang Patel and others, Respon- 
ents, 


Gi Pets Petn, No, 3 of 1972, D/- 
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Index Note :— (A) Representation of 
the People Act (1951), Sections 3 (1), 
Proviso 86 (1) and 87 — Election petition 
— Allegation of corrupt practice — Affi- 
davit — The failure to disclose the source 
of information in the affidavit filed in full 
compliance with requirements of Form 25 
prescribed under the Rules does not ren- 
der the affidavit in any way defective — 
(X-Ref :— Civil P, C. (1908), O. 19, R. 3) 
— (X-Ref :— Representation of the People 
(Conduct of Election) Rules (1961), 
Rules 94-A, Form 25), 


Brief Note :— (A) The affidavit which 
Is required to be filed along with the 
election petition is not intended to be 
used ag evidence as is contemplated by 
Order 19, Rule 3, Civil P. C. The main 
purpose for requiring an affidavit to be 
filed in the case of an allegation of a cor- 
rupt practice being made is to prevent 
wild allegations of corrupt practices be- 
ing made against the successful candidate. 
so that some restraint is exercised on the 
persons making those allegations, because 
the deponent is liable to be prosecuted 
in case those allegations are fotind to be 
false. The affidavit filed in support of 
an election petition is not intended to 
be treated as evidence of the facts stated 
in the affidavit itself because ultimately 
the election petition is decided on the 
evidence recorded by the High Court. 
Thus, in view of the fact that no men= 
tion is made in the form prescribed by 
the Central Government and the pur 
pose which the affidavit is intended 
to serve when it is required to be filed 
along with an election petition, the failure 
to disclose the source of information does 
not render the affidavit in any way defec- 
tive. (Para 6) 


Further, the failure to comply with 
Section 83 does not entail any conse- 
quence in the nature of dismissal, or for 
the matter of that, the consequences are 
not set out anywhere in the Act at all. 
Section 86 which provides that the High 
Court shall dismiss an election petition 
which does not comply with the provi- 
sions of Section 81 or Section 82 or Sec- 
tion 117 of the Act, does not contain non- 
compliance of Section 83 as one of the 
ground for dismissal of the petition 
The contents of the petition are. separate- 
ly dealt with independently in Section 83, 
and it is a part of the provisions regard- 
ing the contents of the petition that the 
proviso regarding affidavit is included 
and that is only to the averment regard- 
ing corrupt practices. Whether a peti- 
tion complies with Section 83 or not can= 
not be decided with reference to Sec- 
tion 81 at all. If it was intended that 
an affidavit which does not disclose the 
sources of information should be treated 
as no affidavit at all. with the result that 
the election petition itself is rendered in~- 
competent, that would have been a defect 
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for which the Legislature would have 


provided for dismissal of the election 
petition (Para 7) 
Cases Referred: Chronological Paras 


(1972) 1 SCC 826 = 1973 Jab LJ 6, 
Virendra Kumar Saklecha v. Jag~ 


jiwan 3.8 
AIR 1970 SC 652 = (1970) 3 SCR 

121 = 1970 Lab LC 566. A. K.K. 

Nambiar v. Union g 


of India 
AIR 1964 SC 1545 = (1964) 3 SCR 
573, Murarka Radhey Shyam v. 
Roop Singh g 
AIR 1964 All 523 = 1963 All LJ 
789, Brij Mohan v. Z. A. Ahmad 1x 
ATR 1963 Raj 157 = 1963 Raj LW 
85, Satish Kumar v. Election Tri- 
bunal 10 


'A. M. Gorday. for Petitioner; K. HL 
Deshpande (for No, 1) R. G. Deshpande 
(for No. 2) and G, D. Patil (for No. 3) 
for Respondents. 


ORDER :— In this petition, issues 
Nos. 1 (a) and 1 (b) have been argued by 
the parties as preliminary issues. These 
issues are :— 

_ Ifa). Is the affidavit filed by the petl« 
tioner defective ? 


(b) If yes, Is the petition liable to 
be dismissed ? 


2. The facts, which are not re- 
quired to be stated in detail, in this case 
are that the respondent No. 1 Ramu son 
of Mhatang Patel, was elected from the 
Melghat (S. T.) Assembly Constituency 
No. 110 at the General Elections to the 
State Legislative Assembly held on 5th 
March 1972. The petitioner, who claims 
to be an elector in the said Constituency, 
has filed this election petition challeng~ 
ing the election of the respondent No. I 
on the ground that the respondent No. L 
was guilty of corrupt practices under 
Section 123 (4) of the Representation of 
the People Act, 1951 (hereinafter refer- 
ed to as the Act). This election petition 
is filed under Section 80 of the Act. 
Section 83 of the Act deals with the con~ 
tents of an election petition. and under 
the proviso to sub-section (1) of Sec 
tion 83, where the petitioner alleges any 
corrupt practice, the petition is also re« 
quired to be accompanied by an affidavit 
in the prescribed form in support of the 
allegation of such corrupt practice and 
the particulars thereof. The form of the 
affidavit is prescribed under Rule 94-A 
of the Conduct of Election Rules, 1961 
(hereinafter referred to as the Rules), 
This rule provides that the affidavit re- 
ferred to in the proviso to sub-section (1) 
of Section 83 shall be sworn before a 
magistrate of the first class or a notary 
or a commissioner of oaths and shall 
be in Form 25. Form 25 requires state< 
ments to be made by the deponent show= 
ing which parts of the statements in the 
petition are true to the personal know= 
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ledge of the deponent and which parts 
of the statements regarding the parti- 
culars of corrupt practices are true to his 
information. The petitioner in this peti- 
tion has filed an affidavit along with the 
petition in which he has stated that the 
statements made in paragraphs 4.6 and 7 
of the accompanying petition. about the 
commission of corrupt practices were true 
+o his personal knowledge, while those 
made in paragraphs 8 to 11 about the 
same were true to the information Te- 
ceived by him and believed to be true. 
One of the contentions raised by the res- 
pondent No. 1 in his written statement 
filed in reply to the allegations made in 
the election petition is that the affidavit 
filed by the petitioner is defective and, 
therefore. the petition should be rejected 
without making any inquiry into the al- 
legations with regard to corrupt practices. 
In view of this contention, the issues 
which are now being tried as prelimi- 
nary issues were taken up at the instance 
of the respondent No. 1 and I have heard 
arguments of the parties on these issues. 


3. The learned counsel. appearing 
for the respondent No. 1 contends that 
the affidavit filed by the petitioner 1s 
defective because it was necessary for the 
petitioner to state the source of infor- 
mation and the grounds of belief on the 
basis of which the averments with re- 
gard to the corrupt practices are made 
In the petition and were believed by 
the petitioner to be true. It is not dis- 
puted that the affidavit which is filed 
is in full compliance with the require- 
ments of Form 25 prescribed under the 
Rules; but what is contended is that 
though the form does not require the 
source of information and the grounds 
of belief to be disclosed in the affidavit, 
the petitioner was duty bound to dis- 
close these in view of the provisions of 
Ordér 19. Rule 3 of the Code of Ci 
Procedure. Order 19. Rule 3 (1) pro- 
vides that affidavits shall be confined to 
such facts as the deponent is able to 
his own knowledge to prove. except on 
interlocutory applications. . on which 
statements of his belief may be admit- 
ted, provided that the grounds thereof 
are stated. ‘This contention is based on 
the decision of the Supreme Court in 
Virendra Kumar Saklecha_ v. Jagijiwan, 
(1972) 1 SCC 826 on which the respon- 
dent No. 1 has placed heavy reliance, 
and according to the learned counsel for 
the respondent No. 1. the observations 
made by the Supreme Court in para- 
graph 14 of the judgment in that case 
must be read to mean that in all cases 
even though the form prescribed by the 
Central Government under the Rules 
does not require the source of informa- 
tion to be disclosed. the provisions of 
Order 19. Rule 3 of the Code of Civil 
Procedure require the disclosure of such 
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information, and where such informa- 
tion is not disclosed. there cannot be 
said to have been any compliance with 
the provisions of Section 83 of the Act. 
Since the contention is founded on the 
decision in Saklecha’s case. (1972) 1 SCC 
826 (cit. sup.), it is mecessary to refer 
to the facts of that case, 


4. In an election petition the 
High Court of Madhya Pradesh had 
held Saklecha guilty of corrupt practice 
under Section 123 (4) of the Act with 
reference to certain speeches made by 

He was also held guilty of cor- 
rupt, practice under Section 123 (3) and 
Section 123 (2) of the Act. In appeal 
before the Supreme Court it appears that 
one of the contentions raised was that 
the affidavit filed by the election peti- 
tioner before the High Court did not 
disclose the source of information in 
respect of the speeches alleged to have 
been made by the successful candidate. 
While noticing this contention the 
Supreme Court referred to Rules 7 and 
9 framed by the Madhya Pradesh High 
Court in respect of election petitions. 
Rule 9 of the Madhya Pradesh High 
Court Rules stated that the Rules of the 
High Court shall apply in so far as they 
are not inconsistent with the Represen- 
tation of the People Act, 1951, or other 
Tules. if any. made thereunder or of the 
Code of Civil Procedure in respect of 
all matters including inter alia affida- 
Vits. Rule 7 of the Madhya Pradesh 
High Court Rules stated that every affi- 
davit should clearly express how much 
is a statement and declaration from 
knowledge and how much is a statement 
made on information or belief and must 
also state the source or grounds of in- 
formation or belief with gufficient parti-« 
cularity, The Supreme Court took the 
view that the High Court Rules gave 
effect to the provisions of Order 19 of 
the Code of Civil Procedure, and though 
Form 25 of the Conduct of Election Rules 
Tequired the deponent ta state which 
statements were true to knowledge and 
there was no specific mention of the 
source of information in the form, the 
form of the affidavit and the High Caurt 
Rules were not inconsistent. In other 
words. the Supreme Court held that the 
requirement of Rule 7 of the High Court 
Rules under which it was necessary to 
disclose the source of information wag 
not inconsistent with Form 25. Then the 
Supreme Court discussed the importance 
of setting out the source of information 
in affidavits and after referring to some 
of the decisions of the Supreme Court, 
it was observed that in A. K. K. Nam- 
biar v. Union of India, (1970) 3 SCR 121 
= (AIR 1970 SC 652) it was held that 
the importance of verification was to 
test the genuineness and authenticity of 
allegations: and alsa to make the depo- 
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ment responsible for allegations. Thus 
far there is no doubt that the Supreme 
Court was dealing ‘expressly with the 
requirements of Rules 7 and 9 of the 
Madhya Pradesh High Court Rules. 
The learned counsel, however, relies on 
the observations in paragraph 14, from 
which he wants to spell out the proposi~ 
tion that in every case though the sources 
of information are not required to 
disclosed by the Form 25, they must be 
so disclosed ag required by the provi- 
sions of Order 19 of the Code of Civil 
Procedure. In paragraph 14 of the 
judgment, the Supreme Court was deal- 
ing with the contention that non-dis- 
closure of sources of information in the 
affidavit was a fatal defect and that the 
petition should not have been entertain- 
ed. In paragraph 14 the Supreme Court 
observed : 


“Counsel on behalf of the appellant 
contended that non-disclosure of the 
sources of information in the affidavit 
was a fatal defect and the petition should 
mot have been entertained. It is not 
necessary to express any opinion on that 
contention in view of the fact that the 
matter was heard for several months in 
the High Court. and thereafter the ap~ 
peal was heard by this Court. The 
grounds or sources of information are to 
be set out in an affidavit in an election 
petition, Counsel on behalf of the res- 
pondent submitted that the decisions of 
this Court were not on election peti- 


tions, The rulings of his Court are con- 
sistent. The grounds or sources of in- 


formation are to be set out in the affi- 
davit whether the Code applies or not. 
Section 83 of the Act states that an 
election petition shall be verified in the 
manner laid down in the Code. The 
verification is as to information received. 
The affidavit is to be modelled on the 
provisions contained in Order 19 of the 
Code. Therefore, the grounds or sources 
of information are required to be stated”, 
Now, it is no doubt true that in the 
concluding part of this paragraph the 
Supreme Court has observed that the 
affidavit is to be modelled on the pro- 
visions contained in Order 19 of the Code 
and, therefore, the grounds or sources 
of information are required to be stated. 
But on a careful reading of this judg- 
ment it appears to me that these obser- 
vations must be read in the context of 
the earlier observations in paragraphs 11 
and 12 of the judgment. In the case 
before the Supreme Court the rules made 
by the Madhya Pradesh High Court posi- 
tively required the statement about the 
source or grounds of information or be- 
lief when the affidavit in support of an 
election petition was to be filed. It was 
because of the positive rules made by 
the Madhya Pradesh High Court that it 
was found that an additional requirement 
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in addition to the contents of the form 
prescribed was to be satisfied by the de- 
ponent before the affidavit could be said . 
to be proper. 


5. Admittedly. there are no such 
rules prescribed by the Bombay High 
Court. The subject of filing the affidavit 
along with an election petition is nof 
covered by any of the rules which are 
made by this Court for purposes of deal~ 
ing with election petitions under the 
Act. The only additional requirement is 
contained in Rule 5 and that rule pro- 
vides that every election petition shall, 
in addition to the contents required by 
the Act. contain information as to the 
date of election of the returned candi< 
date or if there be more than one res 
turned candidate at the election and the 
dates of their election gre different, the 
later of the two dates and shall also 
show that the election petition is within 
time as prescribed in Section 81 of the 
Act. Under the Act the Legislature had 
left it to the Central Government under 
Section 169 to make rules for carrying 
out the purposes of the Act. So far as 
the procedure before the High Cour? 
regarding the trial of election petitions 
was concerned. under Section 87 of the 
Act every election petition is required 
to be tried as nearly as may be in ac- 
cordance with the procedure applicable 
under the Code of Civil Procedure, 1908, 
to the trial of suits; but this is made 
subject to the provisions of the Act and 
the Rules made thereunder. If the Cens 
tral Government which was the rule 
making authority had intended that the 
deponent must disclose the source of ine 
formation as required by the Code of 
Civil Procedure, then nothing prevented 
it from making an express provision to 
that effect in Form 25. The absence of 
any requirement to disclose the source 
of information in Form 25 clearly indi~ 
cates that if the affidavit was made in 
the prescribed form without disclosing 
the source of information, the proviso to 
Section 83 (1) must be treated as com= 
plied with, 


6. It may be pointed out that the 
affidavit _ which is required to be filed 
along with the election petition is not 
intended to be used as evidence as is 
contemplated by Order 19, Rule 3 of the 
Code of Civil Procedure. It provides 
that where an affidavit is made in sup- 
port of an interlocutory application. the 
affidavit containing a statement of his 
belief may be admitted provided the 
grounds for that belief are stated. The 
purpose appears to me to be obvious 
that on interlocutory applications cer- 
tain matters are required to be decided 
on the basis of statements which are 
made in the affidavits because evidence 
is not recorded for deciding interlocu< 
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tory matters normally. The purpose of 
being required to file an affidavit in sup- 
port of an election petition is however, 
entirely different. The main purpose for 
requiring an affidavit to be filed in the 
case of an allegation of a corrupt prac- 
tice being made is to prevent wild allega- 
tions of corrupt practices being made 
against the successful candidate, so that 
some restraint is exercised on the per- 
son making those allegations, because the 
deponent is liable to be prosecuted in 
case those allegations are found to be 
false. Thus, the affidavit filed in sup- 
port of an election petition is not intend- 
ed to be treated as evidence of the facts 
stated in the affidavit itself because ulti- 
mately the election petition is decided 
on the evidence recorded by the High 
Court. Thus, it appears to me that in 
view of the fact that no mention is made 
in the form prescribed by the Central 
Government and the purpose which 
the affidavit is intended to serve when 
it is required to be filed along with an 
election petition. the failure to disclose 
the source of information does not render 
the affidavit in any way defective, 


7. There is another reason why I 
am inclined tc take this view. Section 86 
of the Act provides that the High Court 
shall dismiss an election petition which 
does not comply with the provisions of 
Section 81 or Section 82 or Section 117 
of the Act. The affidavit is required to 
be filed by the proviso to sub-sec. (1) of 

83, because that is the only provi- 
sion which expressly refers to an affi- 
davit in support of the allegations of 
corrupt practices. If it was intended 
that an affidavit which does not disclose 
the sources of information should be 
treated as no affidavit at all, with the 
result that the election petition itself is 
rendered incompetent, that would have 
been a defect for which the Legislature 
would have provided for dismissal of 
the election petition. The failure to 
comply with Section 83 does not entail 
any consequence in the nature of dis- 
missal. or for the matter of that, the 
consequences are not set out anywhere 
in the Act at all. Mr. Deshpande, how- 
ever, contends that the requirement of 
the affidavit in order to make the peti- 
tion a valid one is essentially a require~ 
ment of Section 81 itself and, therefore, 
the failure to file a proper affidavit must 
be treated as a defect in the presentation 
of the petition, and Section 86 will in 
such a case be attracted. Section 81 is 
marginally headed as “Presentation of 
petitions.” It provides for the presenta~ 
tion of an election petition to the High 
Court and the period of limitation is 
stated. and the grounds on which the 
election may be challenged are also state 
ed. The contents of the petition are, 
fhowever separately dealt with independ- 
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ently in Section 83. and it is a part of 
the provisions regarding the contents o 
the petition that the proviso regarding! 
affidavit is included and that is restrict 
ed only to the averments regarding cor 
rupt practices. Whether a petition com 
plies with Section 83 or not cannot be 
decided with reference to Section 81 at 
all. Thus, the Legislature clearly in- 
tended that even if there is a defect in 
complying with any of the provisions o 
Section 83, the petition was not liable! 
to be rejected, Thus, apart from the fact} 
that there is no defect in the affidavit 
since it complies with Form 25, though! 
it is not necessary to decide the second! 
contention raised by Mr. Deshpande, 
namely, that the petition is liable to be 
rejected, if necessary. the finding is that 
the petition is not liable to be rejected. 

8. The view which I am taking is 
supported by certain observations in the 
very case on which Mr. Deshpande reli- 
ed namely. Saklecha’s case, (1972) F 
SCC 826. In that case, the Supreme 
Court observed in paragraph 15: 

“The non-disclosure of grounds or 

sources of information in an election 
petition which is to be filed within forty- 
five days from the date of election of 
the returned candidate, will have to be 
scrutinised from two points of view. The 
non-disclosure of the grounds will indi- 
cate that the election petitioner did nof 
come forward with the sources of in- 
formation at the first opportunity. The 
real importance of setting out the sour- 
ces of information at the time of the 
presentation of the petition is to give 
the other side notice of the contem- 
poraneous evidence on which the election 
petition is based. That will give an op- 
portunity to the other side to test the 
genuineness and varacity of the sources 
of information. The other point of view 
is that the election petitioner will not be 
able to make any departure from the 
sources or grounds. if there is any em- 
bellishment of the case it will be dis- 
covered”, 
Now. when the Supreme Court observed 
that the non-disclosure of the grounds 
indicated that the petitioner did not come 
forward with the sources of information 
at the first opportunity. it appears to me 
that it was implied in those observa~ 
tions that the sources of information 
could be disclosed later. 








9. I may usefully refer to a deci- 
sion of the Supreme Court in which it 
was held that failure to disclose the 
sources of information and the prounds 
of belief in the verification clause or the 
affidavit is not a fatal defect, That view 
was taken by the Supreme Court in 
Murarka Radhey Shyam v. Roop Singh, 
AIR 1964 SC 1545. One of the defects 
in the verification of the election peti- 
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tion which was pointed out to the Elec- 
tion Tribunal was that though the veri- 
fication stated that the averments made 
in some of the paragraphs in the peti- 
tion were true to the personal know- 
ledge of the petitioner and the avermenis 
made in some other paragraphs were 
verified to be true on the basis of advice 
and information received by the peti- 
tioner from legal and other sources, the 


petitioner had not stated in so many 
words that the advice and information 
received was belived by him to be true. 
The Election Tribunal took the view that 
the defect in verification was matter 
which came within Clause (c) of sub- 
section (1) of S. 83 and the defect could 
be removed in accordance with the prin- 
ciples of the Code of Civil Procedure, 
1908. Originally the provision which 
permitted dismissal of an election petition 
for non-compliance with certain provi- 
sions was Section 90 (3) which provided 
that the Tribunal shall dismiss an elec- 
tion petition which does not comply 
with the provisions of Section 81, Sec. 82 
or Sec. 117 notwithstanding that it has 
not been dismissed by the Election Com- 
mission under Sec, 85. Section 81 dealt 
with presentation of petitions; Section 82 
dealt with parties to the petition; and 
Section 117 dealt with deposit of secu- 
rity. The contents of the petition were 
dealt with in Section 83. Clause (c) of 
sub-section (1) of S. 83 provided that an 
election petition shall be signed by the 
petitioner and verified in the manner 
laid down in the Code of Civil Pro- 
cedure, 1908, for the verification of plead~ 
ings. The Election Tribunal in thet case 
had held that the defect did not attract 
slib-section (3) of S. 90 inasmuch as that 
sub-section does not refer to non-com- 
pliance with the provisions of Section 83 
as a ground for dismissing an election 
petition. The Supreme Court. referring 
to this view of the Tribunal, observed in 
paragraph 8: “We agree with the view 
expressed by the Election Tribunal.” The 
Supreme Court then pointed out that 
originally sub-section (4) of S. 90 refer- 
red to three sections, namely, Sections 81. 
83 and 117, and it provided that not- 
withstanding anything contained in Sec- 
tion 85 the Tribunal might dismiss an 
election petition which did not comply 
with the provisions of Section 81, Sec- 
tion 83 or Section 117. Section 90 was 
then amended by Act 27 of 1956. As 
amended sub-section (3) provided that 
the Tribunal shall dismiss an election 
petition which does not comply with the 
provisions of Section 81, Section 82 or 
Section 117 notwithstanding that it has 
not been dismissed by the Election Com~ 
mission under Sec. 85. Having regard 
to the fact that Section 83 was omitted 
from the provision which enabled dis« 
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missal of the election petition, the 
Supreme Court observed: 


“It seems clear to us that reading 

the relevant sections in Part VI of the 
Act. it is impossible to accept the con< 
tention that a defect in verification which 
is to be made in the manner laid down 
in the Code of Civil Procedure, 1908. for 
the verification of pleadings as required 
by Clause (c) of sub-section (1) of S. 83 
is fatal to the maintainability of the 
petition.” 
In the same case, another argument 
which was advanced was that an elec-~ 
tion petition under Section 81 must com< 
ply with the provisions of Section 83, 
and unless it complied with those pro« 
visions it was not an election petition 
under Sec. 81. This argument was also 
rejected, 


10. It is really not necessary to 
refer in detail to some decisions which 
are cited on behalf of the petitioner. I 
might, however, refer to two decisions. 
The first one is the decision of a Divi- 
sion Bench of the Rajasthan High Court 
in Satish Kumar v. Election Tribunal, 
AIR 1963 Raj 157 in which the Division 
Bench observed : 


“The Legislature also considered ft 
proper that the Central Government 
should prescribe the form of affidavit so 
that the petitioner may be able to pre- 
sent affidavit in that form. This does 
not. however, mean that if an affidavit 
substantially complies with the form pre- 
scribed it must be thrown out simply 
because it does not tally with the pre- 
scribed form in immaterial particulars.” 
In that case. though certain paragraphs 
of the election petition were stated to be 
true and correct to the personal know- 
ledge of the petitioner. with regard to 
paragraph 5 he had stated that “the con 
tents of para No, 5 and its sub-parag (a) 
to (f) are verified as true partly on the 
basis of my personal knowledge and 
partly on the basis of the information 
gathered from my workers.” The argu- 
ment was that this part of the affidavit 
Was not in order and that the election 
petitioner should have stated clearly 
which facts were true to his personal 
knowledge and which he believed to be 
true on the basis of the information 
gathered from other persons. The elec- 
tion petitioner was permitted to file an=- 
other affidavit and the High Court declin- 
ed to interfere with the discretion ex- 
ercised by the Election Tribunal in per- 
mitting the filing of another affidavit in 
the prescribed form according to law. 


11. The Allahabad High Court 
bas gone a little further and has held 
that even though an affidavit does nat 
accompany the election petition, the af- 
fidavit could be allowed to be filed later 
on. by the Election Tribunal to whom the 
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election petition was sent for trial. In 
Brij Mohan v. Z. A. Ahmad, AIR 1964 
All 523 the Division Bench held that it 
was not mandatory that the affidavit re- 
quired by the proviso to Section 83 ne) 
should accompany the election petition 
when the petition was presented before 
tht Election Commission, and that it was 
open to the Election Tribunal to receive 
the affidavit when the petition had been 
transferred to it for trial, and hence the 
election petition could not be dismissed 
on the ground that the affidavit as re- 
quired by Section 83 (1) proviso did not 
accompany the petition but was filed 
later before the petition came an for 
trial The Allahabad High Court also 
considered the absence of mention of 
Section 83 in Section 90 which was the 
section parallel to Section 86. 

12. In the view which I have 
taken, issue No. 1 (a) is answered in the 
negative. So far as issue No. 1 (b) is 
concerned, the finding is: “Does not 
arise. If necessary. No.” The trial of 
the petition will now proceed further. 

Order accordingly. 


Pa 
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P. Ratnam Yeshwantraj Mudliyar, 
Appellant v. Vimalchandra Shiv Datta 
Grovar and others, Respondents. 

A. F. A. D. No. 480 of 1971, D/- 
25-8-1972, against decision of R. B. Sule 
3rd Extra Asst. J. at Nagpur, in Appeal 
No. 138 of 1971. 


0. 23, R. 1; O. 9, R. 9 — C. P. & Berar 
and Rent Control 
Order (1949) Cl. 13 (1) — Ejectment suit 
filed with permission of Rent Controller 
— Suit withdrawn without obtaining 
permission to file fresh suit as notice to 
quit was found not valid and had there- 
fore to be withdrawn — Fresh suit filed 
after giving valid notice to quit — Suit 
is not barred either under O, 23, R. 1 or 

. 9, R. 9 — Fresh permission of Rent 
Controller, necessity of — Second suit 
whether based on same cause of action 
— (X-Ref:— C. P. & Berar Letting of 
Houses and Rent Control Order (1949), 
Cl. 13 (1)). 


Brief Note:-— (A) Unless the lease fs 
legally determined as contemplated by 
the provisions of the Transfer of Pro- 
perty Act, and in particular Section 106 
of the Transfer of Property Act, it can- 
mot be said that the permission granted 
by the Rent Controller under Section 13 
(1) (a) to determine the least stands ex- 
hausted (Pare 8) 


LP/LP/G916/72/VBB 
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It is therefore onen to a landlord 
who finds that the first notice under Sec- 
tion 106, T. P. Act, given by him is not 
legal or valid as it did not expire with 
the end of the month of the tenancy and 
will not determine the tenancy of his 
tenant, to withdraw the said notice and 
to sive a subsequent notice, 1958 Nag LJ 
250, Disting. (Para 12) 

As the first notice was not legal and 
valid and did not terminate the tenancy 
of the defendant, and it was also clear 
that the tenant defendant did not accept 
the notice or act upon it the fact of ac- 
ceptance of rent by the landlord after 
the first notice but before the subsequent 
notice, would not be waiver of the first 
notice. In fact the question of waiver 
did not arise. AIR 1968 SC 471, Explain- 
ed and Distinguished. (Para 14) 

If the landlord hag also filed eject- 
ment suit on the basis of the earlier 
notice and finding that there was no suf- 
ficient notice to quit. withdrew the suit 
without obtaining leave of the Court which 
as a matter of fact was not at all neces- 
sary. a fresh suit of ejectment thereafter, 
after giving a formal notice to quit com- 
plying with the provisions of Sec. 106, 
T. P. Act is not barred either under O. 23, 
R. 1 or O. 9, R. 9. It cannot be said 
that the subject-matter of the two suits 
was the same. AIR 1917 Bom 10 (1), 
Rel. on; AIR 1970 SC 987 & AIR 1955 
Cal 169 & 1972 MPLJ 51, Ref. 

: (Para 16) 

Index Note:— (B) Civil P. C. (1908), 
0. 41, R. 27 — Objection in second ap- 
peal to the filing of additional evidence 
in first appeal. 

Brief Note:— (B) When the addi- 
tional evidence has been admitted by the 
first appellate Court without any objec- 
tion at the time it was admitted, it is not 
open for the appellant to complain about 
it later on in second appeal, (Para 11) 

Index Note:— (C) Civil P, C. (1908), 
0. 41, R. 27 — Additional evidence in 
second appeal, 


Brief Note:—- (C) Where one of the 
documents was already allowed to be 
filed by the first appellate Court at the 
appellate stage. fresh documentary evi- 
dence to complete the chain was allow- 
ed in second appeal under Order 41, 
Rule 27 in the interest of justice, to en- 
able the appellate Court to effectively 
decide the controversy between the 
parties, ; (Para 11) 

Index Note:— (D) Civil P. C, (1908), 
Ss, 100-101 — Landlord and tenant — 
Ejectment suit — Finding regarding com- 
mencement of tenancy — Concurrent 
finding of fact based on evidence is bind- 
ing upon Court in second appeal. 

(Para 18) 

Index Note:— (E) T. P. Act (1882), 
8. 106 — Commencement of date of ten- 
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ancy after transfer of leased premises — 
True date of the commencement of the 
tenancy month is the date of the tenancy 
which was in force between the tenant 
and the previous owner, in the absence 
of any evidence to suggest that the date 
was altered. AIR 1961 Raj 136, Rel, on. 
(Para 18) 
Cases Referred: | Chronological Paras 
1972 MPLJ 51 = 1972 Jab LJ 
115. Chhaganlal v. Smt. Parbati 


Bai 16 
AIR 1970 SC 987 = (1971) 1 SCR 
211, Vallabh Das v. Dr. Madanlal 15 


AIR 1968 SC 471 = 1968-2 SCR 

20, Calcutta Credit Corporation 

Ltd. v. Happy Homes (P) Ltd. 13 
AIR 1961 Raj 136 = 1961 Raj LW 

576, Mohanlal v. Vijay Narain 18 
1958 Nag LJ 250. Chaturbhuj k 

Mangibhai 8. 12 


AIR 1955 Cal 169 = 93 Cal uj 
354, Mrs. L. A. Saunders v. Land 
Corporation of Bengal Ltd. 6 
ATR 1917 Bom 10 (1) = ILR 42 
Bom 155, Rakhmabai v. Mahadeo 16 


P. G. Palshikar, for Appellant; A, S. 
Bobde and M. L. Vaidya. for Respond- 
ents. 


JUDGMENT:— This is a second ap- 
peal filed by the defendant-tenant against 
the judgment dated 9-8-1971 of the Third 
Extra Assistant Judge, Nagpur, in Civil 
Appeal No. 138 of 1971 dismissing the 
appeal filed by the defendant and con- 
firming the judgment and decree passed 
by the Fourth Joint Civil Judge, Junior 
Division, Nagpur, in Regular Civil Suit 
No, 175 of 1970. decided on 31-3-1971, 
directing the defendant-tenant to vacate 
the suit premises and to deliver posses- 
sion of the same to the plaintiffs. By 
this decree the defendant was further 
ordered to pay Rs. 1510/- and costs of 
the suit to the plaintiffs and an enquiry 
into the mesne profits in respect of the 
suit premises from 26-2-1970, the date 
of the institution of the suit till deli- 
very of possession was also ordered. 


2. Civil Suit No. 175 of 1970 was 
filed by the plaintiffs-landlord for eject- 
ment and mesne profits regarding the 
suit premises, that is. a bungalow, bear- 
fng Corporation House No. 64/0-4 situat- 
ed in Ward No. 38 at Nagpur. It was 
alleged in the plaint by the plaintiffs 
that by registered sale-deed dated 1-3- 
11966 they purchased this bungalow. Even 
prior to purchase of this bungalow the 
defendant was a tenant and after the 
purchase of the house the defendant 
attorned the tenancy of the premises in 
favour of the plaintiffs and also paid the 
rent. After purchase of the house, as 
the plaintiffs badly needed the house for 
their own residence, they filed an ap- 
plication to the Rent Controller for per- 
mission to determine the tenancy of the 
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defendant and the Rent Controller by his 
order dated 23-8-1967 granted permis- 
sion to the plaintiffs to determine the 
tenancy of the defendant in Revenue 
case No. 583/A-71(2) of 1965-66. As the 
permission granted by the Rent Con~ 
troller was a partial one. an appeal was 
filed against the said order and the ap- 
pellate authority granted permission in 
respect of the whole house by his order 
dated 2-3-1968 in Revenue Appeal Nos. 
43. 44 and 55/A-71(2) of 1967-68. Against 
this order a writ petition was filed in 
the High Court, being Special Civil Ap- 
plication No. 823 of 1968, by the tenant 
and that writ petition was also dismissed, 


3. Thereafter a notice dated 10-3- 
1968 determining the tenancy of the de- 
fendant was served on the defendant and 
since the defendant did not vacate the 
premises, a suit for ejectment was filed 
by the plaintiffs. This suit was num- 
bered as Civil Suit No. 813 of 1968. It 
is alleged by the plaintiffs that this suit 
was withdrawn by them as they found 
that the notice was defective. There- 
after a fresh notice was served on 7-11- 
1968 terminating the tenancy of the de- 
fendant with effect from 24-12-1968 and 
as the defendant failed to vacate a suit 
bearing Civil Suit No. 175 of 1970 was 
filed. In this suit the plaintiffs have also 
claimed rent and mesne profits. 


4. The defendant by his written- 
statement resisted the claim of the 
plaintiffs. It was specifically alleged in 
the written-statement by the defendant 
that this suit is barred in view of the 
provisions of Order 23 of the Code of 
Civil Procedure. It was further alleged 
that the permission granted by the Rent 
Control authorities stands exhausted in 
view of the previous notice given by the 
plaintiffs, and therefore. unless a fresh 
permission was obtained by the plain- 
tiffs it was not open for them to file the 
es suit, 


The trial Court decreed the suit 
filed e the plaintiffs and an appeal filed 
by the defendant was also dismissed by 
the appellate Court. Hence this second 
Appeal is filed by the defendant under 
Section 100 of the Code of Civil Pro- 
cedure, 


6. Mr. Palshikar, appearing for 
the appellant-tenant, has contended be- 
fore me that the plaintiffs have failed to 
prove the date of the tenancy. and there- 
fore, the notice served by them is illegal 
being not in conformity with the provi- 
sions of Section 106 of the Transfer of 
Property Act. After obtaining the per- 
mission from the Deputy Collector the 
plaintiffs had served a notice dated 10-3- 
1968 wherein it was alleged by them 
that the tenancy month commences from 
first of each calendar month. In the suit 
filed on 1-4-1968. bearing Civil Suit No. 
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813 of 1968, similar allegations were also 
made by the plaintiffs. The plaintiffs 
applied for withdrawal of that suit on 
7-2-1970 by filing a pursis with liberty 
to file a fresh suit on the same cause of 
action. This prayer’ of the plaintiffs 
incorporated in the pursigs was not grant- 
ed by the Court, and therefore. the 
plaintiffs filed another application dated 
24-2-1970 informing the Court that they 
did not wish to prosecute the suit. The 
suit was, therefore, dismissed for want 
of prosecution. In view of this dismissal 
of the suit. it was contended by Mr. 
Palshikar that the present suit is barred 
under Order 23, sub-rule (3) of Rule 1, 
Code of Civil Procedure, because the 
plaintifis have abandoned their claim 
when they informed the Court they did 
not wish to prosecute the suit. It was 
further contended by Mr. Palshikar that 
es the suit was dismissed for want of 
prosecution this should be read as an 
order under Order 9, Rule 8. and in this 
view of the matter the suit is also barred 
under Order 9, Rule 9 of the Code of 
Civil Procedure. According to Mr. 
Palshikar the whole conduct of the plain« 
tiffs clearly indicates that they have ab- 
andoned and waived their rights and 
therefore, the present suit itself is not 
maintainable. 


7. It was further contended by 
Mr. Palshikar that initially as soon as 
the Rent Controller has granted permis- 
sion to the plaintiffs to terminate the 
tenancy relating to the portion of the 
house, the plaintiffs served a notice dated 
27-8-1967 upon the defendant, In this 
notice it was the case of the plaintiffs 
that the tenancy month is according to 
English calendar month commencing 
from the first and ending with the last 
day of the month. Even in sub- 
sequent notice dated 10-3-1968 it was the 
case of the plaintiffs that the defendant 
had started paying rent to them from the 
lst April. 1966 and the tenancy month 
is according to English calendar com- 
mencing from the first and ending with 
the last date of the month, Even in the 
plaint in Civil Suit No, 813 of 1968, the 
plaintiffs have averred that the tenancv 
of the defendant is according to the 
English calendar month commencing on 
the First day of the month and ending 
on the last day of the month. There- 
fore. according to Mr. Palshikar it was 
the case of the plaintifis throughout that 
the tenancy month commences from the 
first of each calendar month and the 
notice was also given on this basis by 
the plaintiffs The said notice was prima 
facie in conformity with the provisions 
of Section 106 of the Transfer of Pro- 
perty Act. After the notice dated 27-8- 
1967, which was based on the permis< 
sion granted by the Rent Controller, an- 
other notice dated 10-3-1968 was given 
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by the plaintiffs after the appellate order 
of the Deputy Collector granting permis- 
sion relating to the whole house was 
passed and on the basis of this notice a 
Civil Suit was filed bearing No. 813 of 
1968, which was subsequently ssed 
for want of prosecution. No doubt, 
though in the written-statements filed by 
the defendant în the previous suit as well 
as in the present suit the defendant has 
denied the allegations made in the plaints 
regarding the commencement of the ten- 
ancy, still as per the plaintiffs’ own pleas 
the tenancy being from the first of each 
calendar month the previous notices given 
by the plaintiffs were legal and did ter- 
minate the tenancy of the defendant and 
as the suit based on that notice has been 
subsequently dismissed for want of pro- 
secution, the present suit is barred under 
Order 23, Rule 1. sub-rule (3). of the 
Code of Civil Procedure. It was further 
contended by Mr, Palshikar that in view 
of the subsequent notice dated 10-3-1968 
it should be taken that the plaintiffs 
have waived the first notice dated 27-8- 
1967 and in view of the further notice 
dated 7-11-1968 second notice dated 10-3- 
1968 is also waived. Therefore. accord- 
ing to Shri Palshikar, as a matter of fact 
when the first notice itself was given the 
permission granted by Rent Control 
authorities stood exhausted. In any case, 
after the dismissal of the suit, ‘bearing 
Civil Suit No. 813 of 1968, the permis- 
sion granted by the Rent Control autho- 
rities was fully utilised by the plaintiffs 
and unless a fresh permission was ob- 
tained from the Rent Control authori- 
ties, the present suit was not maintain- 
able. Thus the argument of Mr. Palshi~- 
kar is two-fold, According to him, once 
the permission is obtained from the Rent 
Control authorities and a notice to deter- 
mine the tenancy is served on the de- 
fendant on the basis of the permission 
obtained. unless again a fresh permission 
is obtained from the Rent Control 
authorities, no fresh notice determining 
the tenancy could be given. in view of 
the provisions of Clause 13 of the C P. 
and Berar Letting of the Houses and 
Rent Control Order, hereinafter referred 
to as the Rent Control Order. For this 
proposition Mr, Palshikar was relying 
upon a Division Bench decision of this 
Court in Chaturbhuj v. Mangnibhai, (1958 
Nag LJ 250). In the present case, ac- 
cording to the defendant, after serving 
the notices of termination on 27-8-1967 
end 10-3-1968 the plaintiffs have accepted 
the rent from the defendant till August. 
1968. and therefore, there was a waiver 
on the part of the plaintiffs of the right 
arising out of the permission granted by 
the Rent Control authorities, In view of 
this. as held by this Court in the case 
referred to hereinbefore, a fresh permis- 


sion of the Rent Controller was neces< 
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sary to issue another notice of termina- 
tion of tenancy and a suit without such 
permission was not maintainable, Plam- 
tiffs have not stopped there only, but on 
the basis of the earlier notice dated 10-3- 
1968 they had filed a suit bearing Civil 
Suit No. 813 of 1968 which was sub= 
sequently dismissed for want of prosecu- 
tion. In the application for withdrawal 
of the suit the plaintiffs had not dise 
closed any reason for withdrawing the 
suit and thus there was a waiver not 
only of the permission but of motice on 
their part. This conduct of the plain- 
tiffs, coupled with the acceptance of the 
rent for a subsequent period created a 
: tenancy which could not be ter- 
minated unless a fresh permission was 
secured from the Rent Controller. 


8. It is not possible for me to ace 
cept_these contentions. Clause 13 (1) of 
the Rent Control Order lays down a rese 
triction on a right of a landlord to serve 
a notice to determine the lease of a ten- 
ant unless he secured a previous 
written permission ef the Rent Control- 
ler. Clause 13 (1) (a) contemplates give 
ing of a notice to the tenant for “deter- 
mining the lease” and thereafter Cl, 13 
(2) contemplates filing of an application 
by the landlord before the Rent Con 
troller on the grounds stated in the sub 
sequent clauses. After hearing the pare 
ties if the Controller is satisfied, he has 
to grant the landlord permission to give 
notice to determine the lease of the ten- 
ant as required by sub-clause (i) of 
Clause 13. After getting this permission 
the landlord is at liberty to serve a 
notice under Section 106 of the Trans- 
fer of Property Act for determining the 
lease. Therefore. unless the lease is 
legally determined as contemplated by 
the provisions of the Transfer of Pro- 
perty Act. and in particular Section 108 
of the Transfer of Property Act. it cans 
not be said that the permission granted 
by the Rent Controller stands exhausted. 
The decision, to which a reference has 
been made by Mr. Palshikar, in 1958 Nag 
LJ 250 (cit. supra). was based on alto- 
gether different facts. In that case after 
obtaining the permission of the Renf 
Controller, the landlord served a notice 
of ejectment calling upon the tenant to 
vacate the premises, Though such a 
notice determining the lease was served 
the landlord accepted the rent for the 
subsequent period. which became due 
since expiry of notice, indicating the in- 
tention of the landlord to treat the lease 
subsisting. In that case the notice given 
had legally determined the lease of the 
tenant and thereafter landlord accepted 
the rent from the tenant for a period 
after the date of expiry of notice In 
these circumstances it was held by this 


Court that the first notice ws waived 
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and since no permission was obtained 
from the Rent Controller to serve a fresh 
notice of ejectment the notice was in- 
valid and the suit was not maintainable. In 
that case the legality of the notice was 
not in question nor any dispute was rais- 
ed as to whether said notice could legally 
determine the lease or not. 


$. In the present case when the 
first notice dated 27-8-1967 was given by 
the plaintiffs. the permission which was 
granted to them by the Rent Controller 
was a partial permission which related 
to a partion of the house only. Tha 
plaintiffs had not accepted the order of 
the Rent Controller and had filed an ape 
before the appellate authority chal- 
enging the said order. The appeal filed by 
the landlords-plaintiffs was allowed and 
thereafter a notice relating to the whole 
house was given by the plaintiffs vide 
notice dated 10-3-1968. The crucial point 
which is to be decided in the present ap- 
peal is whether this notice legally deter- 
mined the tenancy of the tenant-defend- 
ant and if it is found that the said notice 
was a legal and valid notice and it did 
terminate the tenancy of the defendant, 
then it is not disputed even on behalf 
of the  oplaintiffs-landlords that subse- 
quent acceptance of the rent by them 
] amount to a waiver of the first 
notice and even the permission granted 
the Rent Controller might stand exe 


However, ft is eontended by 
Mr. Bobde. on behalf of the landlord, 
that according to the defendant-tenant’s 
own submission throughout, the tenancy 
commenced from the 24th of each month 
and not from the first of every month 
as was contended by the plaintiffs er- 
roneously in their first two notices as 
well as in the plaint. The plaintiffs have 
purchased this house vide sale-deed dated 
4-3-1966 from Shri Lalitkumar Jain 
through Gendalal Patni. The defendant 
had been a tenant of the said house from 
before the purchase of the house by the 
plaintiffs and his tenancy with the old 
landlord was from the 
English calendar month. As 
no alteration in the date of the com- 
mencement of the tenancy, under lew 
the tenancy continued on the same terms 
and conditions, and therefore, in fact the 
tenancy month commenced from the 24th 
of each month instead of the first. In 
the written-statement filed in Civil Suit 
No. 813 of 1968 the defendant had made 
the following submissions: 


“The allegations about the date of 
commencement of the tenancy as being 
from the first day of the month are not 
admitted. In the intimation given by 
Gendalal to this defendant the plaintiffs 
have become entitled to claim rent from 
the 24th of the month and hence the 
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notice dated 10-3-1968 served on the de- 
fendant as per the dates given by the 
plaintiffs is not fifteen days’ clear notice 
to terminate the tenancy as required.” 


11. It is pertinent to note at this 
stage that the defendant-tenant had filed 
a writ petition, being Special Civil Ap- 
plication No, 823 of 1968. before this 
Court against the orders of the Rent 
Control authorities. This writ petition 
was decided on 10-10-1969. For proper- 
ly appreciating the contentions of the 
parties and in the interest of fustice I 
thought it expedient to allow the plain- 
tiffs to file the admitted copies of the said 
writ petition as well as the return, With 
the consent of parties I had also sent 
for the original record of the fne ead Special 
Civil Application and perused the same, 
The first appellate Court has allowed the 
plaintiffs to file the written-statement 
filed by the defendant fn Civil Suit No. 
813 of 1968 by exercising its power 
under Order 41, Rule 27, Code of Civil 
Procedure, It seems from record 
that no objection was taken by the de- 
fendant at the appellate stage when this 
additional evidence was produced bee 
fore the appellate Court, though a griev- 
ance has been made before me regard- 
ing the production of this additional evi- 
dence at the appellate stage. When the 
additional evidence has been admitted 
by the first appellate Court without ony. 
objection at the time it was admitted. i 
is not now open for the appellant 5 
complain about it later ‘on. Therefore, 
the appellant cannot now be heard to 
say that the additional evidence was ad= 
mitted on the record by the first appels 
late Court in this case in breach of the 
provisions of law. In this Court also 

the parties have filed applications 
under Order 41, Rule 27, Code of Civil 
Procedure. The appellant-tenant has filed 
an application for producing certain 
documents, namely, the notice dated 10-3- 
1968 issued by the counsel for the res- 
pondent No. 2, one of the plaintiffs, and 
a certified roby, of the deposition of iy 
pondent No. 2 Sureshchandra gi 
Revenue Case No, 528/A-71 of 1985-68 
before the Rent Controller, Nagpur. The 
respondents-landlords have also filed an 
application for taking on record a copy 
of the petition in Special Civil Applica- 
tion No. 823 of 1968 together with the 
ori notice received from the High 
Court dated 15-10-1968 and the return 
filed by the landlords dated 19-11-1968 
in the said writ petition. Normally it 
is not open for the parties to file these 
documents at this stage. However, in 
the interest of justice and in view of the 
fact that one of the documents, namely, 
the written-statement in Civil Suit No. 
813 of 1968 was already allowed ta be 
filed by the first appellate Court at_the 
appellate stage. in my opinion these 
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documents are necessary to complete the 
chain to enable me to pronounce 
ear and effectively decide 





In the petition filed before 
the Hin Court in para 2 the tenant has 
made the following statement: 


‘That the rent is being paid regu- 
larly and the rent is paid unto the ten- 
ancy month ending with 24th March, 
1968. That the previous landlord had 
asked the petitioner to pay the rent to 
respondent No, 4 with effect from date 
24-3-1966 and accordingly the payment of 
Rs, 77.50 P. is made to respondent No. 4 
who passed a receipt.on date ee 
as having received rent for the said 
period.” 


The tenant had also filed this receipt as 
Annexure 1 with the said petition. In 
this petition a reference was also made 
to the filing of a Civil Suit by the 
landlords. While replying to the con- 
tentions raised in the petition, In para 9 
of the return the landlords made the 
following submissions: 


"Tt is admitted that the respondent 
No, 4 had been receiving the rent from 
the petitioner for the tenancy month 
from 24th to 28rd, The tenancy month is 
aceording to Gregorian calendar commene- 
ing on the 24th day of the month and 
ending on the 23rd day of the succeed- 
ing month. The respondents inadver- 
tently have served notice dated 27th 
August, 1967 and 10th March, 1968 treat- 
ing the petitioners tenancy month as 
from the 1st day of the English Calendar 
month and ending on the last day of the 
month. The notices were Ineffective in 
law to determine the tenancy of the 
petitioner and the relationship of land- 
lord and tenant continued between these 
respondents end the petitioner. Accept- 
ance of rent therefore was quite proper 
and legal. These respondents deny that 
the effect of the order of the respondent 
No. 2 granting permission to these res- 
pondents is waived by acceptance of the 
rent, The respondents’ suit for eject- 
ment having been based on the notice 
dated 10-3-1968 is bound to fail. They 
are therefore withdrawing their suit, The 
respondents have now served a fresh 
notice dated 7-11-1968 on the petitioner 
determining his lease according to the 
tenancy month of the petitioner. There 
was therefore no waiver and the order 
ae permission stands and is effece 

ve,” 
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The return on behalf of the land- 
lords was filed on 19-11-1968. There- 
fore, it is quite clear that since the very 
beginning it was the case of the tenant 
that the tenancy month commenced from 
- the 24th of each month. The landlords 
who were not aware of this position and 
who thought that after the purchase of 
the house tenancy month commences 
from the first of each English. calendar 
month under a misapprehension, served 
notices dated 27-8-1967 and 10-3-1968. 
When the landlords came to know about 
the real position from the assertions 
made by the tenant in the written-state- 
ment as well as from the allegations made 
in the writ petition, they immediately 
made a statement in the return that thev 
are going to withdraw the suit in view 
of the correct legal position, Therefore, 
it is quite clear that even according to 
the tenant, the first two notices served 
by the landlords were not in conformity 
with the provisions of Section 106 of the 
Transfer of Property Act. The said 
notices did not expire with the end of 
the month of the tenancy. Therefore 
though the suit was filed by the plaine 
tiffs to eiect the defendant, finding that 
there was no notice as contemplated by 
Section 106 of the Transfer of Praperty 
Act, the plaintiffs withdrew their suit 
without obtaining the leave of the Court, 
In these circumstances, as a matter of 
fact the leave of the Court was nat at 
all necessary. The invalid notices could 
never determine the lease of the tenant, 
end therefore, in my. opinion the ques- 
tion of waiver will not arise. The case 
reported in 1958 Nag LJ 250 (cit supra) 
was not a case of an invalid notice. If 
in law an invalid and improper notice 
cannot legally determine the tenancy of 
a tenant, then it cannot be said that if 
on proper appreciation of the facts as 
well as the legal position a landlord finds 
that the first notice given by him is not 
legal or valid notice and will not deter- 
mine the tenancy of a tenant. it is not 
open for him to withdraw the said notice 
and give a subsequent notice. What the 
provision of Clause 13 (1) (a) of the Rent 
Control Order contemplates is “deter~ 
mination „pf the lease”, and therefore, 
unless by a proper and legal notice the 
lease is determined ït cannot be said that 
the permission granted by the Rent Con- 
troller is exhausted. The provisions of 
the C. P. and Berar Letting of Houses 
and Rent Control Order are in addition 
to those in Transfer of Property Act, and 
therefore, before a tenant can be evicted 
by landlord he must comply with the 
provisions of Sec, 106 of the Transfer 
of Property Act. Such a notice is es- 
sential for bringing to an end the rela~ 
tionship of landlord and tenant. Unless 
the relationship is validly terminated the 
landlord does mot. get a right to obtain 
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possession of house by evicting the ten- 
ant. One of the requirements of Sec- 
tion 106 of the Transfer of Property Act 
is that.a lease from month to month can 
be terminated only after giving fifteen 
days notice expiring with the end of the 
month. In the present case in view of 
the findings recorded by the lower Court, 
this condition was not satisfied in the 
case of earlier notices dated 27-8-1967 
and 10-3-1968, because these notices did 
not expire with end of tenancy month. 
In view of this position, it is not possi- 
ble for me to accept the first contention 
i on behalf of the appellant. 


18. It was then contended by Shri 
Palshikar that once a notice is served 
determining the tenancy by the landlord, 
it is not open for the landlord to with- 
draw the said notice and the party to 
whom the said notice is given is entitled 
to insist upon it. For this submission 
of his. Shri Palshikar relied upon the 
decision of Supreme Court in Calcutta 
Credit Corporation Ltd. v. Happy Homes 
(P) Ltd.. (AIR 1968 SC 471). 


14. In my opinion the principleg 
of law laid down by the Supreme Court 
are not applicable to the facts of the 
present case. That was a case where 
tenant served upon the landlord a notice 
determining the tenancy and showing 
his intention to quit on the expiry of 
the period of notice, This notice though 
defective seems to have been accepted 
by the landlord and the defect was waiv- 
ed, In this context it was held by the 
Supreme Court that a notice which is 
defentive may still determine the ten- 
ancy if it is accepted by the other side. 
In para 7 of the judgment it is observed 
by the Supreme Court as under:— 


“A notice which complies with the 
requirements of Section 106 of the 
Transfer of Property Act operates to ter~ 
minate the tenancy, whether or not the 
party served with the notice assents 
thereto, A notice which does not com- 
ply with the requirements of Sec, 106 
of the Transfer of Property Act in that 
it does not expire with the end of the 
month of the tenancy, or the end of the 
year of the tenancy, as the case may be 
or of which the duration is shorter than 
the duration contemplated by Sec. 106, 
may still be accepted by the party serv- 
ed with the notice and if that party ac~ 
cepts and acts upon it, the party serving 
the notice will be estopped from deny- 
ing its validity. The defect in the notice 
served by one party may undoubtedly 
be relied upon by the other party and 
he may plead that the tenancy does not 
stand determined, but after the notice is 
accepted by the other party who acts 
upon it, the party serving the notice 
cannot contend that the notice served 
by him was defective, and on that ac- 
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count the tenancy was not determined. 
The reason of the rule is clear. A ten- 
ancy is determined by service of the 
notice in the manner prescribed by Sec- 
tion 111 (h) read with Section 106 of 
the Transfer of Pronerty Act. If the 
notice is duly given. the tenancy stands 
determined on the expiry of the period 
of the tenancy. Even if the party serv- 
ed with the notice does not assent there- 
to, the notice takes effect. If the notice 
is defective, it does not opérate to ter 
minate the tenancy by force of the 
statute, But a tenancy is founded in con- 
tract, and it Is always open to the par- 
ties thereto to agree that the tenancy 
shall be determined otherwise than by 
notice served in the manner provided by 
Section 106 of the Transfer of Property 
Act. or by a notice of a duration shorter 
than the period provided by the Act. 
If the parties so agree, the tenancy will 
come to an end.” 


14-A. In the present case this is 
mot the position. From the attitude ad- 
opted by the tenant and the stand taken 
by him in the written statement as well 
as in the writ petition it is quite clear 
that he did not act upon the notices nor 
he any time agreed that his tenancy stood 
determined because of these notices. On 
the contrary it was his contention 
throughout that the said notices are not 
legal and did not determine his lease. 
In this view of the matter there is no 
force in this contention also.. 


15. It was next contended by Mr. 
Palshikar that in this particular case the 
landlords have also filed civil suit on the 
basis of the earlier notice and the said 
suit was subsequently dismissed for want 
of prosecution. On earlier occasion the 
prayer made by the plaintiffs for per- 
mission to withdraw the suit with liber- 
ty to file a fresh suit in respect of the 
same subject-matter was not granted by 
the Court. This dismissal of the suit, 
therefore, bars the plaintiffs from in- 
stituting a fresh suit on the basis of the 
same subject-matter. According to Mr. 
Palshikar, the subject-matter in the in- 
stant case is the termination of a ten- 
-ancy. This termination of tenancy is not 
possible unless a permission is obtained 
from the Rent Controller for giving a 
notice, This permission granted by the 
Rent Controller, coupled with the notice 
to determine the tenancy issued by 

dlords in pursuance thereof, was the 
subject-matter of the previous suit as 
well as the present suit. By the dis- 
missal of the previous suit for want of 
prosecution the landlords have abandon- 
ed. or in any case have given up. their 
claim based on that permission of the 
Rent Controller, and therefore, the pre- 
sent suit is not maintainable. Alterna- 
tively. it was also contended by Mr. 
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Palshikar that this dismissal of the suit 
for want of prosecution should be con- 
strued as a dismissal of a suit under 
Order 9. Rule 8. Code of Civil Procedure 
and in that view of the matter also the 
fresh suit is not maintainable. Accord 
ing to Shri Palshikar, it was not open 
for the plaintiffs to adjudicate upon thgir 
own notice and take a decision for them- 
selves. When the plaintiffs have not in- 
vited a decision of a,competent Court 
about the legality of their notice and 
withdrew the suit - without giving any 
reason for the said withdrawal it should 
be held that they have abandoned 
the whole claim, and therefore, now the 
plaintiffs cannot be allowed to turn back 
and file a suit on the basis of the same 
cause of action. In this behalf Mr. 
Palshikar relied upon a decision of the 
Supreme Court in Vallabh Das v. Dr. 
Madanlal, (AIR 1970 SC 987), parti- 
eularly upon the observations that “the 
expression ‘subject-matter’ in Order 23, 
Rule 1, Code of Civil Procedure, means 
the series of acts or transactions alleged 
to exist giving rise to the relief claimed. 
In other words ‘subject-matter’ mean the 
bundle of facts which have to be proved 
in order to entitle the plaintiff to the 
relief claimed by him.” Therefore, ac- 
cording to Mr. Palshikar, the bundle of 
facts which constituted cause of action 
in the present suit is the same, namely, 
the permission of the Rent Controller 
and the notice to determine the tenancy 
given in pursuance thereof, 


16. — On the other hand, Mr. Bobde 
contended that in a suit for ejectment 
though there may be similar causes of 
action. the cause of action can never be 
the same. The term “same cause of 
action” would obviously imply identity 
of cause of action and in an ejectment 
suit the notice to quit is an essential 
part of the cause of action. The pre- 
vious suit was based on a notice dated 
10-3-1963 and the present suit is based 
on a notice dated 7-11-1968. For eject- 
ment suit it is necessary to determine the 
tenancy before a suit is filed, and there- 
fore, the two notices being distinct and 
separate it cannot be said that the sub- 
sequent suit is based on the same cause 
of action. For this proposition Mr. Bobde 
relied upon the two decisions, one re- 
ported in Mrs. L. A. Saunders v. Land 
Corporation of Bengal Ltd. (AIR 1955 
Cal 169) and another in Chaganlal v. 
Smt. Parwatibai, (1972 MPLJ 51). How- 
ever, it is not necessary to decide this 
question in the present appeal. As al- 
ready held by me. the notice dated 10-3- 
1968 was not a valid and legal notice, 
and therefore. it could not effectively, 
determine the lease of the tenant. Find- 
ing that the previous notice was not 
valid and legal the landlords withdrew 
the suit and treated the tenancy as cons 
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tinued one and thereafter they served a 
valid and legal notice dated 7-11-1968 
for determining the lease of the tenant. 
This is the notice by which the lease has 
been legally and properly determined by 
the landlords, is is what has been 
held by this Court in Rakhmabai v. 
Mahadeo. (ILR 42 Bom 155) = (AIR 1917 
Bom 10 (1)). In the said case the land- 
lord finding that there was no sufficient 
notice to quit - withdrew the _ suit 
without obtaining leave of the Court 
and thereafter having given a  for- 
mal notice to quit complying with the 
provisions of law filed a fresh suit of 
ejectment, the question was whether the 
previous suit was a suit based on the 
same subject-matter within the meaning 
of Order 23 Rule 1. In this context it 
was observed as under: 


“Obviously the first series of acts or 
transactions which formed the basis of 
the first suit was incomplete. or the 
plaintiff would have been able to pro- 
secute his suit to decree. It was incom- 
plete because there wes no notice to quit. 
The second series of acts or transactions 
is complete because the notice to quit 
has been given, and therefore, the two 
suits are not in respect of the same 6 
ject-matter.” 


In this view of the matter If cannot 
lbe said that the subject-matter of cause 
of action of the two suits was the same. 
The plaintiffs-landlords would not be in 
an embarrassed position, because after ree 
alising the true legal position they honestly 
withdrew the suit instead of allowing it 
to be dismissed by the Court for want of 
good cause of action. This is more so 
when the landlords withdrew the suit in 
pursuance of statement made by them in 
the return, which they filed in reply to 
writ petition before the High Court where- 
in they had made their stand and reason 
for withdrawal of suit very clear. Thi 
being the position in law. it cannot be 
held that the suit filed by the landlords 
ig either barred in view of the provi- 
sions of Order 23, Rule 1, or Order 9, 
Rule 9 of the Code of Civil Procedure, 


17. It was then contended by Mr. 
Palshikar that the finding recorded by 
the Courts below regarding the come« 
mencement of the tenancy is not correct. 
It is contended by him that it was the 
ease of the landlords-plaintifis through- 
out that the tenancy commences from the 
first of each calendar month. and there- 
fore. it is not now open for the land- 
lords to contend at this stage that the 
tenancy commences from the 24th of 
each calendar month and not on the first, 
as earlier contended by them. 


18. So far as the finding given by 
both the Courts below is concerned re- 
garding the commencement of the ten- 
ancy. in my opinion, it being a concur- 
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rent finding of fact based on evidence, is 
binding upon this Court in second ape 
peal. Apart from this, it was the case 
of the tenant-defendant himself as stat- 
ed by him in his written-statement and 
deposition in the present suit as well as 
in the written-statement filed in Civil 
Suit No, 813 of 1968 and also in the 
writ petition before the High Court, that 

tenancy commences from the 24th of 
each calendar month, Apart from this, 
in view of the legal position it cannot be 
assumed that the date of commencement 
of the tenancy ig subsequently altered, 
simply because the plaintiffs happened 
to purchase the premises from its pre- 
vious owner on a particular day. As 
held by Rajasthan High Court in Mohan 
lal v. Vijay Narain, (AIR 1961 Raj 136), 
to which reference is already made by 
the lower Court the true date of the 
commencement of the tenancy month is 
the date which was in force between the 
tenant and the previous owner. In this 
particular case on the defendant’s own 
showing the date of commencement of 
the tenancy with the previous owner was 
24th day of each calendar month. There 
is no evidence on record to suggest that 
this date was in any way altered. This 
fis not even suggested by the defendant 
in his written-statement. In view of this 
position, the finding recorded by the 
Courts below regarding the date of com- 


mencement of the is 
sonnel tenancy hereby 


29. Once it is held that the date 
of commencement of the tenancy was the 
24th of each calendar month and not the 
first. it is obvious that the notices given 


by the plaintiffs dated 27-8-1967 and 
10-3-1968 were not valid and proper 
motices. By the said notices there was 


mo determination of the lease of the de=- 
fendant-tenant as contemplated by Sec- 
tion 106 of the Transfer of Property Act. 
In spite of these notices the lease of the 
defendant-tenant was not determined and 
he continued to be a tenant till a valid 
end legal notice was given by the land- 
lords on 7-11-1968. The notice dated 
7-11-1968 was the only valid and legal 
notice which legally determined the lease 
of the defendant-tenant. In view of this 
finding. there is no substance in the con- 
tention raised by Mr. Palshikar about 
the maintainability of the present suit or 
the waiver of the right of the landlords. 


20. However, it was contended by 
Mr, Palshikar that on the basis of the 
findings recorded in this suit the vali- 
dity or otherwise of the notice dated 
10-3-1968 cannot be judged. The gues- 
tion regarding the validity of the said 
notice cannot be adjudicated upon or 
decided in this suit in view of the fact 
that the plaintiffs did not choose to in- 
vite a decision on this issue in the pre- 
vious suit. but allowed the said suit to 
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be dismissed for want of prosecution. I 
do not think that there is any substance 
in this contention. The question regard- 
ing the maintainability of the second oe 
has been raised in these proceedings, On 
the pleadings of the parties issues have 
been framed by the Court in this be- 
half. As the controversy has been rais- 
ed in the present suit. the findings wil? 
have to be recorded on these issues in 
the present suit itself For judging the 
validity or otherwise of the present pro- 
ceedings, it is necessary to adjudicate 
upon the various contentions raised by 
the defendant-tenant in the written- 
statement on the basis of which these 
issues have been framed by the trial 
Court. The parties had an opportunity 
to lead evidence on these issues in these 
proceedings only. The occasion to decide 
these issues arose in these proceedings, 
and therefore, it was open for the Courts 
below to record their findings on these 
issues on the basis of material available 
before them. 

21. In the view I have taken. the 
appeal filed by the defendant-tenant is 
without any substance and is dismissed 


with costs 
Appeal dismissed, 


mo. 
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CHANDURKAR, J.:— The question 
which has been referred to the Division 
Bench is as follows: 

“Whether in the case of a lease for 
the year 1958-59, a landlord is entitled 
to recover rent from the tenant accord- 
ing to the agreement of lease, or whe- 
ther the liability of the tenant Is deter- 
mined by the provisions of Section 11 
of the Tenancy Act notwithstanding the 
agreement between the parties?” 

This question arises in these three 
second appeals in the following way: 

In Civil Suit No, 185 of 1961 the plain- 
tiff claimed that the appellants-tenants 


. had executed a lease-deed on 7th March 


1958 agreeing to cultivate the field own- 
ed by the pl during the year 
1958-59 and E 1,000/- were agreed to 
be paid as lease money on Ist Decem- 
ber 1958. A sum of Rs. 141 was paid 
by the defendants and a suit for the 
balance along with interest was, there- 
fore, filed. The main defence with which 
we are concerned is that since the 
tenants were lessees for the year 1958-59 
the plaintiff could not claim more than 
4 times the assessment as lease money 
in view of the provisions of Section 11 
of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act 
1958, hereinafter referred to as the Act 
which has come into force on 30th De- 
cember 1958. This contention was negas 
tived by the trial Court which held 

t since the lease money was agreed 
to be paid on ist December 1958 the 
provisions of Section 11 of the Act were 
mot attracted and the plaintiffs claim 
was decreed on the footing that he was 
entitled to lease money as agreed. The 
defendants appeal, Civil Appeal No. 248 
of 1962. was dismissed by the District 
Judge, Amravati and therefore they fil- 
ed Second Appeal No, 292 of 1963 in 
which the only question was whether 
the lease money was to be paid in ac- 
cordance with the terms of the agree- 
ment of lease or in accordance with the 
provisions of Section 11 of the Act. 

2. The appellants in the other 
two appeals are also tenants and the 
respective landlords had filed suits 

lease money on the basis of 
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the original agreement of lease. How- 
ever, in both these cases the lease money 
was agreed to be paid on 1-1-1959, that 
is, after the Tenancy Act had already 
come in force, In the two suits filed 
by the plaintiff also the defence of the 
defendants-appellants was that they 
were liable to pay only the maximum 
amount prescribed under Section 11 of 
the Tenancy Act and not the amount 
as agreed by the agreement of lease. 
The trial Court in both the cases held 
that the tenants were liable to pay ac- 
cording to the terms of the agreement 
of lease and the suits were according~ 
ly decreed. Their appeals were dis- 
missed by the District Judge, Amravati, 
and they have, therefore, filed the two 
appeals Nos, 357 and 359 of 1963 chal- 
lenging the decisions of the trial Court 
and the lower Appellate Court. It may 
be stated that the appellants in Second 
Appeal No, 357 of 1963 are the same 
persons as the appellants in Second Ap- 
peal No, 292 of 1963. 


3. When these three appeals came 
before one of us (Chandurkar J.). two 
decisions of Abhyankar, J, and one deci= 
sion of Paranipe, J. were cited in Dat- 
tatrava v. Gulabchand, (1964 Mah LJ° 
Note No, 11) and Shri Radha an 
Sansthan v. Parashram, (1964 Mah LJ 
Note No, 8). Abhyankar, J. had taken 
the view that a lessee for 1958-59 was 
entitled to the benefit of Section 11 of 
the Tenancy Act, A contrary view was, 
however, taken by Paranjpe, J. in Shri 
Sadawarth Sansthan v. Deorao, (1963 
Mah LJ 860) and in view of this direct 
conflict between the two decisions of 
this Court. the question reproduced 
above was referred to a Division Bench. 


4. Shri R. G. Deshpande learned 
Advocate appearing on behalf of the 
appellants contends that Section 11 of 
the Tenancy Act is a provision which 
expressly restricts the right of the land« 
lord to recover on account of rent any- 
thing more than what is prescribed in 
that section. It is contended that when 
a tenant is called upon to pay rent to 
the landlord in respect of lease for the 
year 1958-59. the rights and obligations 
of the landlord and the tenant respec- 
tively must be determined with refer- 
ence to the provisions of Section 11 and 
that in spite of the agreement between 
the parties the tenant was not entitled 
to recover anything more than 
times the land revenue in the in- 
stant case, He has relied on the view 
taken by Abhyankar, J. in the decisions 
cited above. 


5. It is, however, contended on 
behalf of the landlord respondent in all 
the three appeals by Mr. Madkholkar 
Advocate that the right to receive rent 
in accordance with the terms of the 


four - 
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agreement is expressly saved by the 
provisions of Section 132 (2) (i) of the 
Act and that Section 11 cannot be said 
to be an express provision made in the 
Act so as to affect the right which has 
vested in the landlord by virtue of the 
agreement to recover the amount which 
the tenants had agreed to pay in terms 
of the agreement of lease, 

6. Before we refer to the two 
conflicting views it is necessary to Te- 
produce the provisions of Sections 11 
end 132 on the construction of which 
arguments were advanced at the Bar, 
Section 11 provides as follows: 


“11. Notwithstanding any agree- 
ment, or usage or any decree or order 


-of a court or any law, the maximum 


hea payable by a tenant shall not ex- 
ceed 

(a) three times the land revenue on 
the land in respect of which announce- 
ment of the Settlement has been made 
at any time within thirty-five years im- 
mediately preceding the commencement 
of this Act or is made at any time after 
such commencement; 

(b) Four times the land revenue on 
the land in any other case.” 
Section 132 of the Tenancy Act is as 


ows! 

*132.(1) The provisions of the enact- 
ments specified in Schedule I are here- 
by repealed to the extent specified in 
column 4 of the said Schedule., 

(2) Nothing in sub-section (1) shall, 
save as expressly provided in this Act, ° 
affect or be deemed to affect— 

(i) any right, title, interest, obliga« 
tion or liability already acquired, ac- 
crued or incurred before the commence- 
ment of this Act. or 

(ii) any legal proceedings or remedy 
in respect of any right, title, interest, 
obligation or liability or anything done 
or suffered before the commencement of 
this Act, 
and any such proceedings shall be in- 
stituted. continued and disposed of as 
if this Act had not been passed. 

(3) Notwithstanding anything con- 
tained in sub-section (2)— 

(a) all proceedings for the termina- 
tion of the tenancy and ejectment of a 
tenant or for the recovery or restoration 
of the possession of the d under the 
provisions of the enactments so repealed, 
pending on the date of the commence- 
ment of this Act before a Revenue Off- 
cer or in appeal or revision before any 
appellate or revising authority shall be 
deemed to have been instituted and 
pending before the corresponding autho- 
rity under this Act and shall be dis- 
posed of in accordance with the provi- 
sions of this Act. and 

(b) in the case of any proceeding 
under any of the provisions of the en- 
actments so repealed pending before ea 
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Civil Court on such date, the provisions 
of Section 125 of this Act shall apply.” 
These provisions were construed by 
Abhyankar, J, and in 1964 Mah LJ 
Notes 11 (cit supra) it was held that the 
provisions of Section 11 will apply in 
the case of a liability for payment of 
the rent for 1958-59 and the tenant 
could not be called upon to pay any- 
thing in excess of 4 times the land re- 
venue. He held that Section 11 was an 
-express provision within the meaning of 
Section 132 (2). He reiterated this view 
in 1964 Mah LJ Notes 8 (cit supra) 
where the question was whether in a 
case where lease money was payable on 
1-12-1958, that is, prior to the coming 
into force of the Tenancy Act. the defen- 
dant was liable to pay the amount 
agreed, and he held that the defendant 
who was a lessee of the public trust 
bad acquired a status of a tenant as he 
‘was on the land when the Tenancy Act 
came into force not only from the date 
of coming into force of the Act but from 
the year 1958-59 and he was, therefore, 
entitled to the benefit of Section 11 and 
was not liable to pay lease money in 
excess of what was allowed by that 
„section. He followed his view later in 
Chandrabhan v. Nanaklal, (Special Civil 
Appln. No. 845 of 1966, decided on 16-9- 
1968) (Bom). 


7. In 1963 Mah LJ 860 (cit sunra 
Paranipe, J. took the view that S. 
the Tenancy Act was not SAE SA 
and that the landlord would be entitled 
to lease money according to the terms 
of the agreement because of the provi- 
sions of Section 132 (2) of the Act. The 
learned Judge rejected the argument 
that the provisions of Section 11 would 
mot come within the ambit of the ex- 
pression “save as expressly provided in 
this Act” in Section 132 (2). In that 
case no evidence was led to show as to 
when the lease money was to be paid 
and since the lease deeds were admitted 
and exhibited Paranjpe, J. proceeded to 
decide the case on the footing that the 
lease money was to be paid on 1-12- 
1958 as stated in the lease-deeds and oS 
view taken was that since the leas 
money was payable on 1-12-1958 the 
plaintiff had got a right to file a suit 
within the meaning of Section 132 (2) 
and that had accrued about a month be- 
fore the new Act came into force. and 
therefore, that right for the year 1958-59 
was saved by Section 132 (2). However, 
in Hemraj v. Barkya, (1964 Mah LJ 
Note No. 19) Paranipe, J. also seems to 
have taken the same view as Abhyan- 
kar, J. In that case a protected lessee 
who came on the land for the first time 
in 1951-52 continued to remain on the 
land for the year 1958-59. Under the 
original agreement the lease money was 
to be paid on Ist December 1951 and 
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the landlord made claim against the 
tenant on the ground that the agreed 
lease money should also be paid for the 
year 1958-59 because it had become pay- 
able an ist December 1958 before the 
Tenancy Act come into force. 
Paranipe, J. held that though Section 3 
of the Berar Regulation of Agricultural 
Leases Act, 1951 ensured the continuance 
of the relationship of a landlord and a 
tenant it did not mean that all other 
conditions of lease wereto continue and so 
the landlord could not claim that the date 
of the payment of lease money under 
the original lease was also continued and 
that since the conditions of the lease had 
to be determined in accordance with 
law in force. the amount of lease money 
for 1958-59 would be payable according 
to Section 11 of the Tenancy Act. He 
distinguished his earlier decision in the 
case of Shri Sadawarth Sansthan. 


8. We have heard the counsel 
for the parties at considerable length 
and in our view the answer to the ques- 
tion referred turns on the construction 
of the provisions of Section 132 and Sec- 
tion 11 of the Tenancy Act. It cannot 
be seriously disputed that clause (i) of 
sub-section (2) of Section 132 saves rights 
which had accrued to a person before 
the Tenancy Act came into force. It may 
be stated that the right which the land- 
lords in these three cases in question 
are seeking to enforce was not founded 
on any of the Act which was repealed 
by Section 132 (1) of the Tenancy Act. 
The right to receive the lease money 
which is being enforced in the three 
suits out of which these appeals arise 
is founded on agreements entered into 
between the landlords and the Tenants. 
Unless some express provision in the 
Tenancy Act is pointed out which would 
take away this right which was other- 
wise saved by the provisions of sub- 
section (2) of Section 132, it will not be 
possible to contend on behalf of the 
tenants that the landlord is not entitled 
to demand rent as agreed. It is at this 
stage that on behalf of the tenants 
reliance is placed on Section 11 of the 
Tenancy ' Act. 

9. Section 11 of the Tenancy Act, 
which we have reproduced above, pro- 
vides .that notwithstanding any agree- 
ment, or usage or any decree or order 
of a court or any lew, the maximum rent 
payable by a tenant shall not exceed 
four times the land revenue on the land 
in any other case, or three times the 
land revenue on the land in respect of 
which announcement of the Settlement 
has been made at any time within thirty- 
five years immediately preceding the 
commencement of the Tenancy Act or 
is made at any time after such com- 
mencement. Now, what is contended on 
behalf of the tenants is that Section 11 
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operates notwithstanding any agree- 
ment, and therefore, though a right to 
recover lease money in accordance with 
the agreement might have been saved 
by the provisions of Section 132 (2) (i), 
fn view of the expression provision of 
Section 11 that right is now subject to 
the provisions of Section 11 itself and 
the emount which the landlord can 
claim to be entitled to recover from the 
tenants must be determined not with 
reference to the agreement of lease, but 
with hace to the provisions of Sece 
tion 11. It is. however. contended on 
behalf of the landlords-respondents that 
Section 11 is not a provision which is 
covered by the words “save as exprese 
gly provided in this Act”, and therefore, 
a right which has already accrued 
terms of the agreement cannot be af- 
fected by the provisions of Section 11, 
An argument is Age advanced that at 
least in a case in which. an agreement 
was to pay to 1-12-1958, that is, before 
the Tenancy Act came into force, the 
provisions of Section 11 are not attract- 
ed because the right had already accrued 
before the Tenancy Act had already 
come into force, 


10. Now, it appears to us that 
the date on or before which lease money 
was agreed to be paid under the agree- 
ment of lease is wholly irrelevant for 
the purpose of determining whether in 
a given case where lease money is 
ed in respect of the year 1958-59 the 
provisions of Section 11 are attracted or 
not. In one case before us the agree- 
ment was to pay before 1-12-1958 and 
in the other two cases the agreement 
was to pay on 1-1-1959. These dates 
have no relevance for deciding the ques- 
tion as to when the right to recaver 
lease money had vested in the landlords. 
The right to recover lease money from 
the tenants had vested by virtue of the 
agreement of lease which in all these 3 
eases were long before the Tenancy Act 
came into force. It may be that by 
agreement the lease money was agreed 
to be paid at a future date, but that is 

not the same thing as saying that the 
right to receive the lease money would 
vest only on the date on which the lease 
money was agreed to be paid. The 
provision of a date for making payment 
of agreed lease money only shows Lr 
time when the obligation 
tenant was to discharge had to be Bist 
formed, but the right to receive lease 
money had vested in the landlord on 
the date when lease was taken by the 
tenants. Nothing prevented the tenant 
from paying the lease money before the 
agreed date though the landlord was not 
entitled to enforce that risht before the 
agreed date. The date. fixed under the 
agreement had relevance only to the 
time of enforcing the t to recover 
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lease money, which had already vested 
in the landlord under the agreement of 
lease. Thus waethe the agreed lease 
money was to be paid by the tenant be- 
fore or after the coming into force of 
the Tenancy Act, it is clear that the 
right to receive the lease money had 
vested in the landlords in all these cases 
before the Tenaney Act had come into 
force and in the case of a lease for 
1958-59 the date fixed for payment of 
lease money had no effect on cone 
struction of Section 11 of the ee 


11. Clause (i) of Section 132 (2) 
does not save only those rights which 
were based on the provisions of the en- 
actments which were repealed by Sec- 
tion 132 (1). Clause (i) of Section 132 
(2) which refers to “any right. title, inte- 
rest, obligation or liability already ac< 
quired, accrued or incurred before the 
commencement of this Act” uses words 
of the widest amplitude and in our view 
even the right which had vested in the 
landlord by virtue of the lease-deed to 
recover lease money is covered by the 
provisions of Section 132 (2). The ques- 
tion, however. is whether this right is 
affected or curtailed by the provisions 
of Section 11 and whether Section 11 
can be said to be an express provision 
as contemplated by Section 132 (2) of 
the Tenancy Act. If it is an express 
provision it has not been seriously dis- 
puted before us that the right which 
was saved by Section 132 (2) would be 
affected by the provisions of Section 11. 
The provisions of Section 11, in our 
view, directly impinge on the right of 
the landlord to claim lease money. The 
subject-matter of Section 11 is the right 
of the landlord to receive lease money 
and that right is restricted by setting 
down the maximum rent which is pay- 
able by the tenant. In view of Sec. 11 
of the Tenancy Act notwithstanding any 
agreement, or usage or any decree or 
order of a court or any law the rent 

payable by a tenant cannot exceed the 
maximum prescribed therein. In other 
words, the object of Section 11 is that 
even though there may be an agree- 
ment between the landlord and tenant 
requiring the tenant to pay a certain 
amount of lease money which was more 
than the maximum prescribed by Sec« 
tion 11 that entered was not to be 
given effect to and the rent which is 
payable by the tenant was not n ex- 
ceed the maximum prescribed by S. 11. 
The provisions of the Tenancy Act came 
into force, ag already stated, on 30th 
December 1958, that is, during the agri- 
cultural year 1958-59, Section 2 (32) of 
the Tenancy Act defines a tenant as a 
person who holds land on lease and the 
term also includes a person who is 
gromen to be a tenant under Section 6. 
7 or 8 and a person who is a protected 


» 
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lessee. A person who is on land in the 
year 1958-59 as a tenant would be a 
tenant as contemplated by Section 2 (32) 
of the Tenancy Act. that is to say, a 
person who has been cultivating land on 
lease on 30-12-1958. which is the date 
on which the Tenancy Act has come into 
force, squarely falls within the definition 
of “tenant” in Section 2 (32) and he will, 
therefore, be a tenant within the mean- 
ing of the term as defined in that sec- 
tion, Wherever the word “tenant” îs 
used in the Tenancy Act, in view of the 
definition in Section 2 (32), unless the 
context atherwise requires, the reference 
will have to be taken as to a person 
who is defined as a tenant under the 
Act. Thus when Section 11 refers to a 
tenant the term must include a person 
who cultivates land on lease in the year 
1958-59 also. Consequently, a person 
who is a tenant in the year 1958-59 will 
in terms of Section 11 be entitled to the 
benefit of that section and rent which 
is payable by such a tenant in the year 
1958-59 is not permitted to exceed the 
maximum prescribed in Section 11. even 
though there is an agreement to the con- 
trary which determines the amount of 
rent. Thus if the definition of “tenant” 
is read along with the provisions of Sec- 
tion 11 it appears clear to us that in 
view of the provisions of Section 11 note 
withstanding any agreement the land- 
lord will not be entitled to recover any- 
thing more than the maximum prescribe 
ed under that section, Section 11 there- 
fore, in our view. is clearly a special 
provision which by its very force res- 
tricts the rights which may have vested 
in a landlord by virtue of an agree- 
ment, or usage or any decree or order 
of a court of any law between him and 
the tenant. 

12. The Privy Council had coc- 
casion to consider the meaning of the 
words “express provision?” in Shanmu« 
gam v. Commr. for the Registration of 
Indian and Pakistani Residents, ( (1962) 
2 All ER 609). These words appear in 
Section 3 of the Interpretation Ordin- 
ance (Vol. 1, Chapter 2 of the Legisla= 
tive Enactments of Ceylan, 1938 Revi- 
gion) which was as follows: 


“Whenever any written law re- 
peals either in whole or part a former 
written law, such repeal shall not. in 
the absence of any express provision to 
that effect. affect or be deemed to have 
affected .....s000000 (C) any action pro- 
ceeding, or thing pending or incompleted 
when the repealing written law comes 
into operation. but every.such action, 
proceeding, or thing may be carried on 
and completed as if there had been no 
such repeal.” i F 
That was a case in which the appellant 
before the Privy Counsel had applied 
under the Indian and Pakistani Resi- 
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dents (Citizenship) Act (Ceylon) (No. 3 
of 1949) for registration as a citizen of 
Ceylon, As the Act stood on the date 
on which the application was made in 
July 1951 the appellant was required to 
prove that on the date of the application 
he was “permanently settled” in Cey- 
lon in order to qualify under the defini- 
tion of “Indian or Paki i Resident” 
in Section 22 and that his wife was ordi- 
marily resident there in order to comply 
with Section 6 (2) (ii). The Act of 1949, 
however, came to be amended with ef- 
fect from 28th November 1952, that is, 
during the pendency of the application 
by the appellant. Section 6 (2) (ii) was 
amended and according to the amend- 
ment, an applicant for citizenship under 
the Act of 1949 had to show that his 
wife was uninterruptedly resident in 
Ceylon from a date not later than the 
first anniversary of the date of her mar- 
riage until the date of the application 
and there was further amendment in 
Section 6 (2) (ii) which provided that 
for the purposes of Section 6 (2) (ii), 
“the continuity of residence of the wife 
eecesceoeeee Shall not be deemed to have 
been interrupted by reason that she ...... 
eosoooos0 WAS NOt resident in Ceylon dur- 
ing the period December, 1, 1941 to De- 
cember 31, 1945 or during any part of 
that period, if the commissioner is satis; 
fied that she ............ did not reside in 
Ceylon during that period or part there- 
of owing to apprehension of enemy 


action in or against Ceylon or owing to 


Special difficulties caused by the exis- 
tence of a state of war’. Now, the ap- 
pellant in that case was married in India 
on 16th March 1944 but his wife did 
not arrive in Ceylon until October 1945, 
that is, later than her first anniversary 
of the date of her marriage and it was 
alleged that she had not so arrived due 
to fear of enemy action in Ceylon. The 
question was whether the Act of 1952 
affected the appellant’s application. The 
Amending Act of 1952 was expressly 
made retrospective by Section 5 (1) of 
the Act which provided the amendments 
affected by the preceding sections of 
this Act be deemed to have come 
into force on the date appointed under 
Section 1 of the Principal Act; and ac 
cordingly, but subject to the provisions 
of sub-section (3) of this section, the 
Principal Act shall be deemed on and 
after that date to have had effect, and 
shall have effect, in like manner as 
though it had on that date been amend- 
ed in the manner provided by this Act. 
“The construction of Section 6 (3) of the 
Interpretation Ordinance of Ceylon be- 
came necessary in view of the conten- 
tion that the provision regarding the 
residence of the wife was inapplicable 
in that case. The argument was that 
the Act did not contain any “express 
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provision” as required by the Interpre~ 
tation Ordinance to make it applicable 
to the appellant’s application as no re- 
ference had been made to pending pro- 
ceedings. Negativing that contention, 
the Privy Council observed as follows: 


“Their Lordships are of the view 
that it is correct to state that express 
provision is provision the applicability 
of which does not arise by inference. 
The applicability, however, of the pro- 
vision under discussion to the present 
case does not arise by inference: it 
arises directly from the language used. 
The fact that the language used is wide 
and comprehensive and.covers many points 
other than the one immediately under 
discussion does not make it possible to 
‘say that its application can arise by in- 
ference only. To be “express provision” 
with regard to something it is not neces 
sary that that thing should be specially 
mentioned: it is sufficient that it is 
directly covered by the language how- 
ever broad the language may be which 
eovers it so long as the applicability 
arises directly from the language used 
and not by inference therefor.” 

. These observations, in our view, apply 
with full force to the case before us. 
The words “save as expressly provided 
in this Act” in Section 132 (2) of the 
Tenancy Act mean that there should be 
a provision the language of which must 
directly affect the rights which are 
otherwise saved by the provisions of 
Section 132 (2) and that those rights 
cauld not be affected by inference or 
by implication, Section 11. in our view. 
is such a provision which was intended 
for the purpose of affecting certain 
rights which had vested in the landlord 
but which were not intended to be saved 
in their entirety as contemplated by 
Section 132 of the Act, 


13. It may be vointed out_ that 
the right to receive the rent agreed be- 
ween the parties is not affected in all 
eases, If agreed rent does not exceed 
the maximum under Section 11, the 
right to receive rent as agreed is saved 
by Section 12 of the Tenancy Act. 


14. Our view that the date on 
which the rent for the year 1958-59 was 
agreed to be paid in accordance with 

agreement is of no consequente is 
also supported by Section 19 of the Act. 
Section 19 (1) which gives a right to the 
landlord to terminate the tenancy in 
case of failure to pay rent shows that 
such right cannot be exercised unless 
the tenant has failed to pay rent in any 
year before the 31st March of that year. 
This provision would also be applicable 
fm a case of lease for the year 1958-59, 
and therefore, even in a case of a lease 
for the year 1958-59 a tenant could well 


have paid rent before 31st March of- 
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the vear 1959, notwithstanding any 
agreement as is expressly provided even 
in Section 19 (1) of the Tenancy Act. 

15. The decision of the case in 
Shri Sadawarth Sansthan, 1963 Mah LJ 
860 (cit. supra) was largely influenced 
by the view that Section 11 is not an 
express provision as contemplated by 
Section 132 (2) and the learned Judge 
went on to observe that if all the gene- 
ral provisions in Sections 1 to 130 in the 
Act were to be treated as express pro- 
visions for the purpose of the opening 
clause of Section 132 (2) the remaining 
portion of Section 182 (2) would be- 
come otiose and entirely inapplicable. 
With respect we are unable to agree 
with these observations of the learned 
Judge. By the use of the word “save 
as expressly provided in this Act” in 
Section 132 (2) the legislature clearly 
intended that the express provision 
which would affect the rights which 
would otherwise have been saved must 
be found in the Act itself Such provi- 
sions were not intended to be found out- 
side the Act and it would not be correct 
to say that the provisions with regard 
to Sections 1 to 130 would all be express 
provisions with reference to the rights 
saved by Section 132 (2) of the Act, The 
express provisions referred to in sub- 
section (2) of Section 132 were only those 
provisions which directly curtailed the 
effect of the saving provision in S. 132 
(2). It is not that all the provisions 
preceding Section 132 of the Tenancy 
Act related to rights, title interest, obli- 
gation or liability which are already ac- 
quired, accrued or incurred before the 
commencement of the Act. But it is 
also clear that some of the provisions 
like Section 11 gs in the instant case 
did affect the rights which would other- 
wise have been saved by Section 132 (2) 
of the Act. 


16. In the view which we have 
taken, we must hold that Shri Sada- 
warth Sansthan’s case has not been 
correctly decided. As already pointed 
out by us. the same learned Judge took 
a different view in 1964 Mah LJ Notes 
19 (cit Supra) though the learned Judge 
ought to distinguish his own earlier deci- 
sion in the case of Shri Sadawarth Sans- 
than on the ground that that decision 
turned on the fact that the lease money 
was specifically agreed to be paid in 
December 1958. We have pointed out 
above that for the purpose of deciding 
the question whether the right to receive 
rent is affected by the provisions of 
Section 11, the date on which the lease 
money became payable is not material. 
The words “the maximum rent payable 
by a tenant” in Section 11 cannot be 
construed with reference to the date 
on which an amount was agreed to 
be paid, but the word “payable” was 
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used in the sense of indicating a legal 
obligation on the part of the tenant to 
pay rent and had no reference to the 
time when it was agreed to be paid, be- 
cause, as already pointed out. the liabi- 
lity to pay may become enforceable 
after the date on which it was agreed to 
be paid but it was incurred not on the 
date of payment as agreed, but on the 


date on which the agreement of lease 
took place, 


17. We might also usefully make 
reference to the fact that prior to the 
enactment of the Tenancy Act in the 
four districts of Berar there was already 
in existence a law governing the rela- 
tions between a landlord and a tenant. 
That was the Berar Regulation of Agri- 
cultural Leases Act. 1951. A provision 
analogous to the provisions of Section 11 
was already on the Statute book and 
that, Provision was judicially construed. 
Section 9-B of the Leases Act provided 
as follows: : 

“9-B. Notwithstanding any agree- 
ment, usage, decree, order of a court or 
eny law, the maximum lease-money pay- 
able by a protected lessee for the lease 
of any land shall not exceed— 

(a) five times the land revenue on 
the land in respect of which announce- 
ment of the settlement has been made 
at any time within the thirty years im- 
mediately preceding the commencement 
of the Berar Regulation of Agricultural 
Leases (Amendment) Act. 1953, or 
made at any time after such commence- 
ment; and 

(b) ten 
other cases. 


18. This Court had occasion to 
consider this provision in Surendra v. 
Ramrao., (1957 Nag LJ 424). The ques- 
' tion in that case was, whether the provi- 
sions of Section 9-B of the Leases Act 
affected lease money which had already 
fallen due prior to 28-12-1953 on which 
date S. 9-B was inserted in the Act by 
amendment. Construing the provisions 
of a em 9-B the Division Bench ob- 
served : 


“Now, the words ‘notwithstanding 
any agreement, usage, decree or order ofa 
Court’ make it clear beyond doubt that 
even where the liability had merged into 
a decree or an order of a Court it was 
liable to be reduced to the extent set out 
in Section 9-B. This provision contem- 
plates cases where a decree or an order 
has come into existence before the am- 
ending Act itself was passed. It also 
envisages cases where the liability has 
come into existence prior ta the coming 
into force of the amendment. The law 
is retrospective to this extent and must 
be given effect to as such.” ; 
This authority, therefore. clearly laid 
down that even in respect of a liability 


times the fair assessment, in 
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to pay rent which had either accrued be- 
fore the date of amendment, that is, 
28-19-1953, or which had even merged 
into a decree or an order of a Court, the 
provisions of Section 9-B operated. The 
legislature must be deemed to have 
known this construction placed on Sec- 
tion 9-B and in view of this construc- 
tion when a similar section is being re- 
enacted in the new Tenancy Act with- 
out any substantial modification so far 
as the part which materially affected the 
rights of the landlord is concerned, we 
must hold that the legislature intended 
to bring about the same result as was 
intended by Section 9-B as construed by 
the Division Bench decision of this Court. 

19. Having thus considered the 


‘matter at some length, we have come 


to the conclusion that in the case of a 
lease for the year 1958-59 the liability 
of the tenant to pay rent is determined 
by provisions of Section 11 of the 
Tenancy Act notwithstanding any agree- 
ment between the parties. The reference 
is answered accordingly. 

20. These appeals may now be 
placed before the appropriate Bench for 
further orders, 

Reference answered accordingly. 
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PADHYE, J.:— The petitioner held 
three fields being Khasra Nos. 32/1, 


7-22/8, 31/4 and 22. total area 8.25 acres 
of mouza Nalwadi, tahsil and district 
Wardha. She desired to divert her agri- 
cultural lands into non-agricultural 
lands and, therefore, applied to the Sub- 
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Divisional Officer Wardhe, for diversion 
of the said lands, 
by 


2. The Sub-Divisfonal Officer 
his order dated 12-12-1960 granted the 
necessary permission for diversion. The 
application for diversion was presumab- 
ly made under Section 156 of the Madhya 
Pradesh Land Revenue Code which was 
then in force. Along with the applica- 
tion, the petitioner had filed the pro- 
posed goyon plan showing the plots to 
be laid thereunder, which plan was sent 

to the Town Planning Officer. Nagpur, 
for scrutiny and opinion, ‘The ub- 
Divisional Officer, however, did not fix 
the premium to be paid by the peti- 
tioner on such diversion or the re-assesse 
ment of the land on account of the diver- 
sion. Pr left the matter of re-assegs- 
ment to the Superintendent, Land Re- 
eords, Wardha. It appears that the ques- 
tion of fixing the premium and the fresh 
assessment as on non-agricultural land 
was taken up by the Nazul Maintenance 
Surveyor (Diverted Land) and he sub- 
mitted his report to the Sub-Divisional 
Officer on 18-9-1961, wherein he pro- 
posed the premium to d by the 
petitioner at Rs. 4,050/- and the yearly 
assessment of Rs, 1,235/-, The Sub-Divi- 
sional Officer by his order dated 16/17th 
August 1962 appears to have approved 
the report of the N tenance 
directed the applicant 

topay a He goral oa oona of 
Rs, 5,285/- his 


of 
order, failing which on for 
diversion was to be eet 


3. It appears that the petitioner 
had also made an application to the 
Municipal Committee, Wardha, on 27-11< 
1962 for sanction to the layout and by 
letter dated 25th April 1962, the Munici- 
pal Committee, War informed the 
petitioner that she should prepare a.map 
according to the conditions and other 
information as suggested by the memo- 
randum dated 21-4-1962 of the Town 
P and Valuation Department, 
Nagpur and in that map she should 
show the proposed roads, s and 
bridges and then file the same in the 
Committee for layout sanction. 


4. Against the order of assess= 
ment made by the Sub-Divisional Offi- 
cer acting on the report of the Nazul 
Maintenance Surveyor. the petitioner fil- 
ed an appeal before the Collector, who 
by his order dated 11th March 1963 dis- 
missed the appeal with some modifica- 
tion. The contention raised by the peti- 
tioner before the Collector was that she 
had mot vet diverted the fields to non- 
agricultural use as originally intended 
and, therefore, she was not liable for 
premium or en! assessment as be- 
ing arbitrary and bad in law. The 
Collector has observed in his order 


Surveyor and 
Seed to 
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that there was nothing on record to show 
that actual diversion has taken place 
and the claim for immediate payment 


not, therefore. 
of the decision of the Board of Revenue 
of the then Madhya Pradesh reported in 
uman Bax Ramkaran v. State, 1955 
Nag LJ 502. The Collector, however, 
took the view that the levy of the ase 
sessment could not wait indefinitely and, 
therefore. some time limit ought to be 
enforced within which the petitioner 
must put the lands to non-agricultural 
use, failing which the, permission to 
divert could be revoked. The Collector, 
therefore fixed the time limit of siz 
months within which the petitioner must 
put the land to non-agricultural use as 
per the approval layout and pay the 
premium and the standard rate of anne 
ment, further directing that failing whi 
the permission for diversion will phe 
cancelled, The Collector found that the 
premium and the enhanced assessment as 
worked out by the Nazul Maintenance 
Surveyor was correctly calculated. The 
ect of this order of the Collector dated 
dith March 1963 appears to us to be 
that the payment of the premium and 
e new assessment levied would be ef- 
fective from a date six months after the 
date of this order, namely. from 1lith 
of September 1963. It may be noted at 
this stage that even though the ordgr 
for permission for diversion has been 
granted by the Sub-Divisional Officer 
A 12-12-1960, still as we read the order 
of the Collector we find that in his view 
the fresh assessment pova be payable 
from lith of September 1 ag and nof 
from 12th of December 1960 


§ Not satisfied with this order, 
the petitioner filed a revision application . 
before the ioner. Before the 
Commissioner. it was contended by the 
petitioner that the limitation of siz 
months put by the Collector for divert- 
ing the land to non-agricultural purpose 
was unreasonable in view of fact 
that the layout had not been finally 
sanctioned by the ae Committee. 
The Commissioner took the view that 
once an order has been passed by 
competent authority for changing the 
classification to the non-agricultural cate- 
gory, the land cannot be assessed as 
agricultural land. He also took the view 
that once the order has been passed the 
prescribed premium has to be paid by 
the land owner. He. therefore, set aside 
the limitation of six months put by the 
Collector and maintained the other parf 
of the order. The petitioner further 
moved the State Government by an ap» 
plication in revision and the State Gov- 
ernment maintained the order of the 
Commissioner. ‘The petitioner has now 


+ 
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challenged these orders by this 
petition. 

6. The petitioner contends that 
she has not yet made use of the land 
for the purpose for which the permis- 
sion to divert the land was obtained and 
therefore. she was not liable either to 
pay the premium fixed by the Sub-Divi- 
sional Officer, or the reassessment and. 
therefore, sought quashing of the orders 
of the authorities below. It appears to 
be the ‘contention of the petitioner that 

premium can be recovered from the 
petitioner only when the land fs made 
use of for°the purpose for which the 
permission was obtained and further the 
assessment as on the basis of non-agri- 
cultural land can only be recovered from 


writ 


her from -the date from which the land ` 


is made use of as a non-agricultural land 
for which the permission was granted 
to her. The respondents contend that 
the fixation of the premium as well as 
the assessment is proper and the peti- 
tioner is liable to pay this, but the re- 
turn does not disclose from which date 
the liability of the petitioner to pay 
the new assessment accrues. There is 
also no allegation that the land has been 
put to any particular non-agricultural 
use efter the permission was granted by 
the Sub-Divisional Officer. 

7. Section 51 of the Madhya Pra- 
desh Land Revenue Code, 1964, makes 
every land liable to payment of revenue 
to the State Government to whatever 
purpose the land may be applied and 
wherever situate, except such land as 
has been wholly exempted from such 
liability by special grant of or contract 
with the State Government. or under the 
provisions of any law or rule for the 

being in force, Section 52 of the 
Code divides the lands in non-urban areas 
into categories t 

(a) for the purpose of agriculture; 

(b) as sites for dwelling houses and 

those specified 


` fer purposes other than 


in item (a) or (c) 

(ce) for industrial or commercial pur- 
pose. 
The assessment of land revenue has to 
be made taking Into consideration these 
three categories of lands. Sub-sec, (2) 
of Section 52 further provides that 
where land ass for use for any one 
purpose is diverted to any other purpose, 
the land-revenue payable upon such land, 
is liable to be altered and assessed in 
accordance with the purpose to which it 
has been diverted. Sub-section (5) then 
provides that where land is diverted and 
land revenue is essessed thereon under 
the provisions of this section, the Col- 
lector shall also have power to impose 
a premium on the diversion in accord- 
ance with rules made under this Code, 
the only exception being that no pre- 


mium is to imposed for the diver- 


Anusuyabai v. State (Padhye J.) 


{Prs. 5-9] Bom, 129 


sion of any land which immediately be- 
fore the coming into force of this Code 
was held in malik makbuza right. 

8. Rules were framed by the then 
Madhya Pradesh Government in exer- 
cise of the. powers conferred by the 
Madhya. Pradesh Land Revenue Code. 
They provide for fixation of the premium 
on diversion as well as the reassessment 
on such diverted land. In order to divert 
the land from one purpose to another. 
the holder of the land has to. take the 
permission of the Collector and for that 
purpose he has to apply under S. 156 of 
the Madhya Pradesh Land Revenue 
Code. who may refuse or grant- the per- 
mission on such conditions as he may 
think fit. Sub-section (5) of Section 156 
then provides that if any land has been 
diverted in contravention of an order 
passed or of a condition imposed under 
any of the foregoing sub-sections, 
Collector may serve a notice on the per- 
son responsible for such contravention, 
directing him to use the said land for 
Hs original purpose or to observe the 
condition. Then sub-section (6). further 
empowers the Collector to himself take 
steps or cause them to be taken for the 
purpose of putting the land to the pro- 
per use if. on a notice being given, the 
tenure-holder fails to take such steps 
within the time given. The Collector 
is also authorised to impose a penalty 
for contravention of the condition or 


an order passed b Below Sec- 
tion 156 of the Code, there ig an Expla- 
mation which readss 

“Diversion in this section means us- 
ing land assessed to one purpose under 
Section 52 to any other purpose men- 
tioned therein but using land for the 
purpose of agriculture where it is asses- 
sed with reference to any other purpose 
shall not be deemed to be diversion.” 


9. What is, therefore. provided 
under Section 156 is the granting of 
pe on to divert the lend, with or 
without condition, and to take steps to 
prevent the breach or contravention of 
the conditions imposed by that order or 
the contravention of the order passed by 
the Collector. The lanation to this 
section makes it clear that the diversion 
contemplated by this section is not the 
mere changing of the classification of the 
land from one to the other. but using of 
the land assessed to one purpose to any 
ather purpose. By merely granting the 
permission to divert or use the land for 
a different purpose, the land is not ac- - 
tually diverted for that purpose or used 
for that purpose. It fs only when some 
overt act on the land is done by taking 
any steps on the permission of using the 

for non-agricultural purpose, then 
only it could be said that the land has 
been | for non-agricultural purpese 
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and thus diverted within the meaning of 
Section 156 read with the Explanation 
thereunder, The ‘provisions of S, 52 
should also have to be read in the same 
light. Reading sub-section (2) of Sec- 
tion 52, it appears to us that the land 
revenue payable upon the land ig liable 
to be altered and assessed if the land 
used for one purpose is diverted to any 
„other purpose. That means that the al- 
teration or fresh assessment can be made 
only if the land has been made use of fora 
different purpose. A mere permission to 
divert or to make use of that land for 
another purpose would not make tha? 
land liable to an alteration or fresh as- 
sessment, It is only when the land is 
actually put to that different use. then 
only there can be a fresh assessment on 
the said land. That appears to us to be 
the proper construction to be put on the 
provisions of Section. 52 or Section 156 
of the Madhya Pradesh Land Revenue 
Code. Though the classification on grant- 
ing permission may change. still the land 
remains the same as before until the land 
is put to a different use and there is no 
reason why, in these circumstances, the 
assessment should change during the 
period of settlement. It is only after 
the land has been put to a better or im- 
proved use that the land would get that 
character which is liable to a fresh as- 
- sessment on a fresh basis. 


10. Before the Madhya Pradesh 
Land Revenue Code has come into force 
from 1-10-1955. the tenures were gov- 
erned by the Central Provinces 
Revenue Act, 1917 and Section 104-A 
provides that if in the opinion of the 
Deputy Commissioner the value of any 
land in any mahal is altered in conse~ 
quence of its diversion from an agricul- 
cultural purpose to a non-agricultural 
purpose or from a non-agricultural pur- 
pose to an agricultural purpose since it 
was last assessed, the assessment shall 
be liable to be revised and the land-feve~ 
nue assessed by the Deputy Commis- 
sioner with reference to the altered 
value of such land in accordance with 
the rules made under Section 106. This 
provision is more or less similar to the 
provisions of sub-section (2) of S. 52. 
Merely by getting a permission to divert 
the value of the land does not shoot up. 
It is only after the land is put to a dif- 
ferent use, then according to the circum= 
stances prevailing in the area that the 
value of the land may go up requiring 
the revised assessment of the said land. 
That seems to be the principle under- 
lying Section 104-A of the then C. P. 
Land Revenue Act, 1917. The interpre- 
tation of Section 104-A of the C. P. Land 
Revenue Act came up for consideration 
before the Madhya Pradesh Board of 
Revenue in 1955 Nag LJ 502 and the 
learned Member of the Board of Re- 
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venue has very succinctly put the 
matter in paragraph 8 of his judgment. 
It says: 

"So far as the point of law urged 
by Shri Badkas is concerned, the noti- 
fication of 9-2-1953 itself seems suffici- 
ently clear in that it contemplates “fix- 

the assessment on lands ......... used 
for constructing residential buildings and 
buildings of an ancillary character, the 
same being a non-agricultural purpose.” 
It does not contemplate the revision of 
assessment of lands which are merely 
intended to be used for constructing resi- 
dential buildings ete. It may no doubt 
happen that, with a view to avoiding 
future trouble, an owner of land, who 


-has decided to divert it for non-agricul~ 


tural purposes asks for revision of assess- 
ment voluntarily. In such a case, there 
is no objection to making the necessary 
enquiries and telling him what the re- 
vised assessment would stand at. But 
the revision cannot take effect, until 
‘actual diversion’ takes place. when of 
course it comes into force with the com- 
mencement of the agricultural year 
following, What constitutes ‘actual diver- 
sion’ will depend on the facts of each 
case. The time for ordering revision 
may arrive in most cases considerably 
before the entire area covered 
by construction for residential and 
ancillary purposes. -But in every case 
before revision could be ordered. there 
should be some evidence of effect being 
given to the mere intention to divert. A 
more or less systematic disposal by tbe 
owner of plots in the area at non-agri- 
cultural prices or commencement of 
building operations over a part of the 
area so as to render the rest of the area 
unsuitable for agricultural purposes con- 
stitutes the kind of evidence to suggest 
diversion.” 


11. That seems to us to be the 
correct position and the correct reading 
of the provisions of Section 104-A of the 
C. P. Land Revenue Act and now the 
sub-section (2) of S. 52 of the M. P. 
Land Revenue Code. It is no doubt true 
that when the land is diverted from one 
purpose to another purpose, the pre- 
mium has to be fixed and so also the 
fresh assessment, The payment of pre- 
mium in fact is a condition for diversion 
of the land. If the tenure-holder fails 
to pay the premium, we do not think 
that still the premium could be recover- _ 
ed from the owner if he does not use 
the land for a different purpose. The 
utmost that could be done by the Col- 
lector is to revoke the permission which 
has been granted on the failure of the 
tenure-holder to pay the premium, Sec< 
tion 156 itself provides that if any per- 
son makes unauthorised use of the land, 
that is, uses the land for the purpose 
different than the one for which it has 
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been assessed without any permission, 
then he is liable to a penalty under sub- 
sections (4) and (5) of S. 156, Therefore, 
in this case, if without paying the pre~- 
mium the petitioner were to make use 
of the land for non-agricultural purpose, 
then it was in the power of the Collec« 
tor to revoke the permission which was 
granted, to him already. 


12. The construction which we put 
on the provisions of Sections 52 and 156 
of the Madhya Pradesh Land Revenue 
Code gets further support from the pro~ 
vision which has now been made in the 
Maharashtra Land Revenue Code, _ 1966, 
which has been now made for unifying 
and amending the law relating to land 
and land revenue in the State of Mahe~ 
rashtra, The relevant provisions of 
Code are Sections 44, 115 and 116. Sec- 
tion 44 corresponds to Section 156 and 
Sections 115 and 116 correspond to Sec-+ 
tion 52 of the Madhya Pradesh Land Re~ 
wenue Code, Section 44 gives the pro- 
cedure for conversion of use of land 
from one purpose to another, then Sec- 
tion 115 reads as under: 


“Except as otherwise directed by the 
State Government in the case of co~ 
operative societies and housing boards 
established under any law for the time 
being in force in this State, the non- 
agricultural assessment shall be levied 
with effect from the date on which any 
land is actually used for a non-agricul~ 
tural purpose.” (emphasis supplied.) 

Then Section 116 provides—~ 

“The non-agricultural assessment 
fixed according to the provisions of Sec- 
tions 110 and 114 shall remain in force 
for a period of fifteen years from the 
date on which the land is actually used 
for the non-agricultural purpose, or as 


the case may be, from the date of change 
or user of the land; and on the expiry 
of such period, it shall be liable to revi- 
sion; but till the assessment is revised, 
the ‘assessment fixed as aforesaid shall 
continue in force.” [emphasis supplied] 


The wording of these two Sections 115 
and 116 of the Maharashtra Land Re~ 
venue Code leave no doubt that the new 
assessment has to come into force only 
from the date on which the land has 
been actually used for non-agricultural 
purpose. The reason for this is quite ap- 
parent, because, the value of the land 
is enhanced only after it is put to a 
better use and not before. The construc- 
tion, therefore, which we put on the 
provisions of Section 52 is a reasonable 
construction and it appears that in order 
to remove any doubts. if there be any, 
the new Code has now made it clear 
beyond any pale of doubt. It must be 
taken that the construction which we 
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have put on the provisions of Section 52 
must be taken to be the real construc- 


tion on that provision and the new as- . 


sessment could not commence unless and 
until the land was actually put to use 
for a non-agricultural purpose. 

13. We, therefore, do not agree 
with the contention raised on behalf of 
the State that the mew assessment will 
become operative from the date of the 
permission granted by the Sub-Divisional 
Officer. In fact, as observed by us ear- 
lier, even the Collector has not taken 
the view that the new assessment has 
become operative from the date of the 
order of the Sub-Divisional Officer grant- 
ing permission on 12-12-1960. Even ac- 
cording to the order of the Collector 
which has not been in that respect set 
aside by the Commissioner, the assess- 
ment would start from 11-9-1963 and ac- 
cording to the order of the Commissioner 
from 11-3-1963. We accordingly hold 
that in principle fresh assessment as on 
mon-agricultural land will commence 
from the date from which the land has 
actually been put to a non-agricultural 
use. As and when the land has been 
so used is a question of fact and is re- 
quired to be determined in each parti- 
cular case, It is not possible for us to 
state in the state of record here. as to 
when the land in question, though per- 
mitted to be diverted, has been actually 
made use of for non-agricultural pur- 
pose, The Board of Revenue in the deci- 
sion cited supra has given certain in- 
stances as to when the land can be said 
to have been made use of for a non-agri- 
cultural purpose, These are mere illus- 
trations and there may be other instances 
or other steps which would amount to 
using the land for a non-agricultural 
purpose. It will be for the Collector to 
find out as to whether the land in ques- 
tion has been put to use for a non- 
agricultural purpose and if so, on what 
date. The commencement of the new as- 
sessment as on non-agricultural land will 
depend upon the finding given on these 
polnts, É 

14. We, therefore, remand the 
case to the Sub-Divisional Officer to find 
out as to whether the land in question 
hag been actually used for a non-agri- 
cultural purpose by the petitioner and 
if so, from which date. On determin- 
ing this question, the petitioner will be 
required to pay the new assessment from 
that date. With these observations, we 
send back the case to the Sub-Divisional 
Officer. The petition, therefore, succeeds 
and is allowed. The respondent No, 1 
will pay the costs of the petitioner. 


Case remanded. 
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CHANDRACHUD, J.:.— Claiming to 
be a joint owner of a land, one Rodabai 
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Khodadad Merwan Irani filed Civil Suit 
No. 56 of 1958 against her brother Jamshedji 
and her sister Baimai for partition and sepa- 
Tate possession of her one-third share. Sho 
withdrew that suit on 3rd August 1959 in 
pursuance of an agreement dated 19th July 
1959, under which Jamshedji agreed to con- 
vey the property to the “Tarapur Parsee 
Zoroastrain Anjuman Trust”, reserving a life 
interest to himself. Jamshedji did execute a 
deed of trust on 24th April 1960 but he 
created thereunder a life interest not only in 
favour of himself but also in favour of one 
Jerbai Irani. On the death of Jamshedji on 
9th April 1962, the trustees took possession 
of the land. In the meanwhile, Baimai had 
died on 27th March 1960. 


2. On 4th August 1962, Rodabai 
brought this suit (No. 131 of 1962) in the 
Court of the Civil Judge, Junior Division, 
Dahanu, impleading thereto the Trustees (de- 


. fendants 1 to 7), the heirs of Baimai (defen- 


dants 8 to 13) and the Charity Commissioner 
(defendant 14). By her suit, Rodabai asked 
for partition and separate possession of her 
one-half share in the suit property, the other 
half, according to her, being of the owner- 
ship of defendants 8 to 13. Her case is that 
under the agreement dated 19th July 1959, 
she and her sister were to get the property 
in equal shares on the death of their bro- 
ther Jamshedji, unless he created a trust 
reserving no more than a life interest to him- 
self and to himself only. 

3. The Charity Commissioner filed his 
written statement in the suit on 21st Novem- 
ber 1962 contending that the Civil Court had 
no jurisdiction to decide the questions raised 
in the suit as defendant 1 had filed an ap- 
plication under Section 18 of the Bombay 
Public Trusts Act, 1950 (herein called “the 
Act”) and as the inquiry into that applica- 
tion was pending before the Assistant Cha- 
rity Commissioner under Section 19 of that 
Act. The application under Section 18 was 
filed by defendant 1 on 1st November 1962 
for registration of the Trust in the name of 
“Jamshed Baug Trust”. By their written 
statement dated 12th December 1962 the 
trustees raised several other contentions with 
which we are not concerned here. On a 
motion made by the Charity Commissioner 
the suit was stayed, pending the decision of 
the inquiry under Section 19. 

4, Rodabai was thereafter impleaded 
to that inquiry. She filed her objections in 
that proceeding, contending that the provi- 
sions of the trust deed executed by Jamshedji 
were in breach of the agreement of 19th 
July 1959 and therefore, the trust was in- 
valid. She also contended that the Assistant 
Charity Commissioner had no jurisdiction to 
decide or deal with the questions raised by 
her and that those questions had to be de- 
cided in the suit which she had brought even 
before defendant 1 had made the applica- 
tion under Section 18. On the day of hear- 
ing, she filed an application stating that “the 
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important question of title to the property 1s 
being litigated in a Court of competent 
jurisdiction”, that “no useful purpose will be 
served by pursuing this application till the 
final decision in the suit” and therefore, she 
did not want to take further part in the 
proceedings. On Rodabai’s death her legal 
representatives filed a note stating similarly 
that they did not desire to take part in the 


in : 

my On 14th September 1963, the 
Assistant Charity Commissioner concluded 
the inquiry, holding that the trust existed, 
that it was a public trust and that the sole 
property included in the trust deed survey 
No. 112/2 of Boisar, District Thana — was 
the property of the trust. Rodabai’s heirs 
took no notice of these findings. 


G Going back to Rodabai’s suit from 
which this appeal arises, after her heirs were 
brought on the record of the suit, the trial 
Court dismissed the suit holding on_a_pre- 
liminary contention that it had no jurisdic- 
tion to decide or deal with the questions 
taised in the suit by reason of the bar aris- 
ing under Section 80 of the Act. This de- 
cree was reversed by appeal by the learned 
Assistant Judge, Thana, who remanded the 
suit for hearing on the other issues. Against 
that order defendants 1 and 2 have filed this 
appeal. In view of certain judgments of 
this Court and in view of the importance of 
the questions involved in the appeal, 
Vimadalal, J., before whom the appeal came 
for hearing, has referred two questions for 
the decision of the Full Bench. We have 
‘modified those questions to read as follows: 

(1) Is the question whether the author 
of the trust was the lawful owner of the 
property of which he has created the trust 
or had otherwise authority to create the 
particular trust, covered by Section 79 read 
with Section 80 of the Bombay Public Trusts 
Act, 1950? 

(2) Can a person who has once ap- 
peared in the proceedings under the Bombay 
Public Trusts Act and has made his con- 
tentions therein on the above question, bring 
a suit in a Civil Court in respect of such a 
question? or, 

(3) Has the Civil Court no jurisdiction 
to deal with or decide such a question by 
reason of Section 80 of the Act? 


7. The provisions of the Act may, 
for convenience, be considered under four 
heads: (1) Initiation of preceedings, (2) The 
Scope of Inquiry, (3) Remedies available to 
persons agerieved by orders passed under the 
Act and (4) Quster of jurisdiction of the 
Civil Courts. 

8. Initiation of proceedings: S. 18 (1) 
of the Act casts a duty on the trustee of 
every public trust to which the Act applies, 
to make an apolication for the registration 
of that trust. What constitutes a trust has 
not been defined in the Act, but Section 2 
(20) provides that words and expressions 
used but not defined in the Act and defined 
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in the Indian Trusts Act, 1882 shall have the 
meaning assigned to them in that Act. Sec- 
tion 3 of the Indian Trusts Act defines a 
trust as “an obligation annexed to the 
ownership of property and arising out of 
confidence reposed in and accepted by the 
owner or declared and accepted by him for 
the benefit of another and of another and 
the owner”. Section 2 (13) of the Act de- 
fines a public trust to mean an express or - 
constructive trust for either a public, religi- 
ous or charitable purpose or both and in- 
cludes a temple, a math and a wakf etc., and 
a society formed either for a religious or 
charitable purpose or for both and registered 
under the Societies Registration Act, 1869. 
Section 18 (2) requires that an application 
under Section 18 (1) must be made to the 
Deputy or Assistant Charity Commissioner 
of the particular region or sub-region. Sec- 
tions 5 (2) and 5 (2-A) provide for the ap- 
pointment of a Deputy Charity Commis- 
sioner and an Assistant Charity Comimis- 
sioner and prescribe the qualifications neces- 
sary for appointment to these posts. Sec- 
tion 18 (4) provides that in the case of a 
public trust created before the Act was ap- 
plied to it, the application must be made 
within three months from the date of the 
application of the Act, and in the case of a 
public trust created after the Act comes 
into force, within three months of its crea- 
tion. Section 18 (5) provides that the ap- 
plication must contain “particulars”, like the 
name of the trust, the names of the trustees, 
the mode of succession to the office of the 
trustee etc., and such other particulars which 
may be prescribed by the rules. 


D. In exercise of the powers con- 
ferred by Section 84 of the Act, the State 
Government bas framed “The Bombay Pub- 
lic Trusts Rules, 1951” (hereinafter called 
“the Rules”). Rule 6 provides that in ad- 
dition to the particulars specified in S. 18 
(5), the application for registration shall con- 
tain particulars regarding documents creat- 
ing the trust, objects of the trust, etec. 
Rule 7-A which was introduced for the first 
time on 28th December 1967 provides that 
on receipt of an application, the Deputy or 
Assistant Charity Commissioner shall cause 
a public notice to be given in a local news- 
paper and that a copy of such notice shall 
be affixed on the notice board as also on 
some conspicuous part of the property, call- 
ing upon all persons having interest, to sub- 
mit their objections within thirty days. This 
rule has been substituted by a new rule 
with effect from 12th June 1970 but, in 
material respects, the new rule is identical 
with the old. Under Schedule B to the Act 
read with Section 79-D, an application for 
the registration of a public trust has to bear 
a Court-fee stamp of Rs. 2/-.- Under R. 6 
(5), the application is also required to be 
accompanied by a cash fee varying between 
Rs. 3/- and Rs. 25/- depending upon the 


value of the property belonging to the pub- 
lic trust. a 
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10. Scope of the Inquiry: S. 19 (1 
and (2) provide that on the receipt of W 
application under Section 18 or upon an ap- 
plication made by any person having inte- 
Test in a public trust or on his own motion, 
the Deputy or Assistant Charity Commis- 
sioner shall make an inquiry in the pres- 
cribed manner for the purpose of ascer- 
taining whether a trust exists and whether 
such trust is a public trust, and whether any 
property is property of such trust. Briefly. 
Section 2 (10) defines “person having inte- 
rest”, as including persons who in the case 
of a temple are entitled to attend it or in the 
case of a math, the disciples of the math or 
in the case of a wakf, persons who are en- 
titled to receive a benefit- from the wakf or 
in the case of any other public trust, any 
beneficiary. Rule 7 which deals with the 
manner of inquiry provides that except as ex- 
pressly provided in tbe rules, inquiries under 
the Act shall be held as far as possible in 
the Greater Bombay Region in accordance 
with the procedure prescribed for the trial 
of suits under the Presidency Small Cause 
Courts Act, 1882, and elsewhere under the 
Provincial Small Cause Courts Act, 1887. 
The rule further says that in any inquiry a 
party may appear in person or by his re- 
cognised agent or by a pleader duly appoint- 
ed to act on his behalf, provided that if the 
Deputy or Assistant Charity Commissioner 
so directs such appearance shall be made by 
the party in person. Rule 11, which pro- 
vides for the manner of recording evidence 
of witnesses, says that at any inquiry or 
other proceeding under the Act as the exa- 
mination of each witness proceeds, the offi- 
cer holding the inquiry or proceeding shall 
make a memorandum in English of the sub- 
stance of what each witness deposes and if 
the officer is unable to make such a memo- 
randum, he shall cause it to be made in 
writing from his dictation. Section 73 pro- 
vides that in holding inquiries under the 
Act, the officer holding it shall have the same 
powers that are vested in Courts under the 
Code of Civil Procedure in respect of proof 
of facts by affidavits, summoning and en- 
forcing the attendance of any person and 
examining him on oath, compelling the pro- 
duction of documents and issuing of com- 
missions. Under Section 74, all inquiries 
under the Act are deemed to be judicial pro- 
ceedings within the meaning of Sections 193, 
219 and 228 of the Indian Penal Code. 


11. Under Section 20, on completion 
of the inquiry under Section 19, the Deputy 
or Assistant Charity Commissioner has to 
record his findings with reasons therefor as 
to the matters mentioned in Section 19. 
Under Section 21 (1), the Deputy or Assis- 
tant Charity Commissioner has to make en- 
tries in the register kept under Section 17 in 
accordance with the findings recorded by 
him and under Section 21 (2) the entries so 
made shall, subject to the provisions of the 
Act and subject to any change recorded 
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under the other provisions, be “final and 
conclusive”. Section 22 imposes an obliga- 
tion on the trustees to report a change or a 
proposed change in the entries, to the De- 
puty or Assistant Charity Commissioner 
within a certain period. Under Section 22-A, 
if at any time after the entries are made in 
the register under Section 21 or 22 it appears 
to the Deputy or Assistant Charity Com- 
missioner that “any particular relating to 
any public trust, which was not the subject- 
matter of the inquiry under Section 19, on 
sub-section (3) of Section 22,-as the case may 
be, has remained to be inquired into”, fur- 
ther inquiry may be made in the prescribed 
manner and the entries may be changed aca 
cordingly. The provisions of Sections 19, 
20, 21 and 22 are made applicable to the 
inquiries held under Section 22-A. Unden 
Section 26 any court of competent jurisdic- 
tion deciding any question relating to any 
public trust which by or under the provi- 
sions of the Act it is not expressly or im- 
pliedly barred from deciding, has to send a 
copy of its decision to the Charity Commis- 
sioner who has to make entries in the regis- 
ter kept under Section 17 so as to accord 
with such decision. Under Rule 8 when a 
public trust is enrolled in the Register of 
Public ‘Trusts, a certificate in the prescribed 
form has to be issued to the trustees in 
token of the registration. Under Section 21 
no suit to enforce a right on behalf of a 
public trust which has not been registered 
under the Act can be heard or decided by 
any Court. 


12. Remedies available to persons ` 
agerieved by orders passed under the Act: 
Section 70 provides, to the extent material, 
that an appeal may be filed to the Charity 
Commissioner against the finding or order of 
the Deputy or Assistant Charity Commis- 
sioner under Sections 20 and 22-A. Under 
sub-section (3) of Section 70 the Charity 
Commissioner has the power to direct the 
Deputy or Assistant Charity Commissioner 
to make further inquiry or to take such ad- 
ditional evidence as he may think necessary 
or he may himself take such additional evi- 
dence. Under Section 70-A (1), in any of 
the cases mentioned in Section 70 the Cha- 
rity Commissioner may call for and examine 
the record and proceedings of such case for 
the purpose of satisfying himself as to the 
correctness of any finding or order passed 
by the Deputy or Assistant Charity Com- 
missioner. The Charity Commissioner can 
either cause a further inquiry to be made 
and direct that additional evidence be taken 
or he may take such additional evidence 
himself. Under Section 70-A (2), the Cha- 
rity Commissioner cannot exercise his revi- 
sional powers during the period of an ap- 
peal or in cases in which an order has been 
passed either in an appeal filed under Sec- 
tion 70 or 71 or on an application made 
under Section 72. Section 72 provides that 
any person aggrieved by the decision of the 
Charity Commissioner, inter alia, under 
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Section 70 or 70-A or on the questions 
whether a trust exists and whether such 
trust is a public trust or whether any pro- 
perty is the property of such trust, may 
apply to the “Court” to set aside the said 
decision. Section 2 (4) defines a “Court _to 
mean in the Greater Bombay the City Civil 
Court and elsewhere, the District Court. 
Under Section 72 (1-A), no party to an ap- 
plication under Section 72 (1) is entitled to 
produce additional evidence, except in the 
cases mentioned therein. Under Section, 72, 
(4) an appeal lies to the High Court against 
the decision of the Court as if such decision 
was a decree from which appeal ordinarily 
Ties. 

13. Ouster of jurisdiction of ? the 
Civil Courts: Section 79 (1) provides: “Any 
question whether or not a trust exists and 
such trust is a public trust or particular pro- 
perty is the property of such trust, shall be 
decided by the Deputy or Assistant Charity 
Commissioner or the Charity Commissioner 
in appeal as provided by this Act.” Under 
sub-section (2) of that section the decision 
of these authorities, unless set aside by the 
decision of the Court or the High Court, is 
“final and conclusive’. Under Section 80, 
“Save as expressly provided in this Act, no 
Civil Court shall have jurisdiction to decide 
or deal with any question which is by or 
under this Act to be decided or dealt with 
by any officer or authority under this Act, 
or in respect of which the decision or order 
of such officer or authority has been made 
final and conclusive.” The word “or” 
occurring in the last clause of this section 
just before the words “in respect of which 
assein tias ” has been deleted by Maharashtra 
Act XX of 1971. 


14, Section 50 to which a reference 
may be usefully made under this head says 
that in any case where it is alleged that there 
is a breach of a public trust, or where the 
direction of the Court is deemed necessary 
for the administration of any public trust 
etc., the Charity Commissioner, or two or 
more persons having an interest in the trust 
and having obtained the consent in writing 
of the Charity Commissioner, may institute 
a suit for recovering possession of the pro~ 
perty, removal of any trustee, the appoint- 
ment of a new trustee, etc. 


15. In the light of these provisions, 
the first question which we have to decide 
is whether the Civil Court has jurisdiction to 
decide or deal with the questions raised in 
Rodabai’s suit in regard to her title to the 
suit property and in regard to the corres- 
ponding lack of power or title in Jamshedji 
to convey that property to the trust. In the 
language of Section 80, the answer to this 
question must depend upon whether by or 
under the Act these questions are to be de- 
cided or dealt with by any officer or autho- 
tity under the Act and such decision is 
made final and conclusive by the Act. The 
{relevant provision stated as conferring the 
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requisite power being Section 79, the precise 
point for determination is whether the 
aforesaid questions arising in Rodabai’s suit 
are to be decided or dealt with by the De- 
puty or Assistant Charity Commissioner in 
the inquiry under Section 19 and whether 
the decision of these questions is made final 
and conclusive by the Act. If yes, it would 
be incompetent to the Civil Court to decide 
or deal with those questions, because by 
Section 80 its jurisdiction in that regard is 
expressly excluded. It must be stated that 
in order that the jurisdiction of the Civil 
Court to decide or deal with a question may 
be barred under S. 80, it is necessary both 
that by or under the Act the particular 
question has to be decided or dealt with by 
an officer or authority under the Act and 
the decision of such officer or authority has 
been made final and conclusive by the Act. 
The word ‘or’ which originally appeared in 
Section 80 before the last clause “in respect 
of which the decision or order ............. 
has been made final and conclusive” 
evidently crept in through oversight. It has 
been deleted by Maharashtra Act XX of 
1971, probably, to make clear what was not 
sufficiently clear. 


16. For deciding whether S. 80 is 
attracted in a given case, one must consider! 
what, in substance and not merely in form, 
is the nature of the claim made in the suit 
and the real relief sought therein. If in 
order to afford‘ that relief it is necessary for 
the Court to decide or deal with a question 
which by or under the Act is to be decided 
or dealt with by an officer or authority ap- 
pointed under the Act, the Civil Court’s juris- 
diction in that behalf is ousted. Such questions 
must be left to the sole and exclusive deci- 
sion of the authorities specified in the Act, 
whether they are questions of fact or of 
law and whether they are simple or compli- 
cated. It is true that ouster of jurisdiction 
of Civil Courts is not to be readily inferred 
and the normal rule is the one contained in 
Section 9 of the Code of Civil Procedure 
that Civil Courts have jurisdiction to try all 
suits of a civil nature. But this rule is sub- 
ject to the exception contained in that sec- 
tion itself and the exception is that the 
cognizance of certain suits by Civil Courts 
may be expressly or impliedly barred. Sec- 
tion 80 contains an express provision of ous- 
ter and though its dual conditions must be 
satisfied strictly before the decision of a 
question can be barred from the cognizance 
of a normal jurisdiction, it would be wrong 
to import into that provision any extraneous 
or collateral considerations, as for example 
whether the question involved is simple or 
complicated. If law provides that a ques- 
tion must be decided by a particular autho- 
tity to the exclusion of the Civil Courts, 
that authority cannot throw up its hands in 
despair and refuse to decide the question 
on the ground that it involves consideration 
of intricate problems. Nor, indeed, can the 
Civil Court displace the jurisdiction of that 
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authority by arrogating to itself the sole 
power to decide complicated questions. 
Once the normal presumption arising under 
Section 9 of the Civil Procedure Code is 
overborne, there is no scope for limiting the 
jurisdiction of an exclusive forum to simple 
and straightforward questions. What must 
therefore be considered here is whether the 
two conditions of Section 80 are satisfied. 


17. Turning to that consideration, let 
us first see what questions are to be decid- 
ed or dealt with by the Deputy or Assistant 
Charity Commissioner in respect of which 
the decision is final and conclusive. Under 
Section 19 (1) and (2), the Deputy or As- 
sistant Charity Commissioner has to make 
an inquiry for the purpose of ascertaining 
“whether a trust exists and whether such 
trust is a public trust” and “whether any 
property is the property of such trust”. 
Under Section 21 (2) the entries which the 
authorities have to make, after the decision 
is recorded under Section 20 in the inquiry 
held under Section 19, are final and conclu- 
sive. Section 79 (1) provides expressly that 
the question whether or not a trust exists 
and such trust is a public trust or particular 
property is the property of such trust shall 
be decided by the Deputy or Assistant Cha- 
rity Commissioner and such decision shali 
be final and conclusive. 


18. The provisions of Section 79 are 
too clear to admit of doubt or difficulty as 
regards the description of questions which 
the Deputy or Assistant Charity Commis- 
sioner has to decide or deal with under the 
Act and in respect of which the decision is 
final and conclusive. The next step, how- 
ever, is fraught with difficulty and that step 
is to determine the scope and ambit of these 
questions. The first of the three questions 
which the Deputy or Assistant Charity Com- 
missioner has to decide is “whether or not a 
trust exists”. We find it impossible to ac- 
cept the contention of the contesting res- 
pondents that all that is required to be de- 
cided under this head is whether in fact a 
trust is made and is in existence. The mere 
production of a deed of trust would in most 
cases suffice to furnish an answer to this 
question, if that be the true import of that 
question. In our opinion, what the authori- 
ties have to decide while dealing with the 
first question is whether the trust is valid and 
Jawful and can therefore be said to exist. 
A deed of trust is normally enough proof 
of the existence of a trust. But the deed 
may itself disclose that the author of the 
trust is incompetent to contract, being, for 
example, a minor or that the object of the 
trust is unlawful. In such cases, it seems un- 
reasonable to suppose that the authorities 
charged with the duty of conducting inqui- 
ries into public trusts could still come to the 
conclusion that the “trust exist”. Such 
trusts can have no existence in the eye of 
law and it cannot be that a quasi-judicial 
authority, like the Deputy or Assistant Cha- 
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rity Commissioner, could find that a trust 
created by a person incompetent to contract, 
or a trust created for an unlawful purpose, 
exists”. Sections 10 to 13 of the Act con- 
tain provisions regarding “validity of cer- 
tain public trusts” and regard must also be 
had to those provisions in determining 
whether a trust is valid so that it can be 
held to exist. 


19. The second question which the 
authorities have to decide under Section 79 
is whether “such trust is a public trust”. 
The ambit of this inquiry is indicated by the 
definition of public trust in Section 2 (13). 
The authorities have therefore to satisfy 
themselves whether a trust which is other- 
wise lawful and valid satisfies the require- 
ment of that provision. For determining 
that question regard must also be had to 
the provisions of Section 9 of the Act which 
provides as to what purposes are included 
in the expression “charitable purpose”. 


20. The third question relegated to 
the decision of the Deputy or Assistant Cha- 
tity Commissioner is whether the ‘“particu- 
lar property is the property of such trust”. 
This clause is couched in words of doubtful 
import leading to the expression of diver- 
gent views as regards its scope. Learned 
Counsel for the appellant contends for the 
view that as the question whether the parti- 
cular property is the property of the trust 
cannot be answered without deciding whe- 
ther the author of the trust had the right 
or title to the property conveyed to the 
trust, the authorities must decide this latter 
question and, indeed, it is their function and 
duty to decide it. It is urged that questions 
of title to the particular property are thus 
required to be decided in inquiries under 
Section 19 and the jurisdiction of the Civil 
Court to decide those questions is barred 
under Section 80. The contesting respon- 
dents contend for the rival view that the 
question whether the author of the trust had 
title to the property conveyed to the trust 
is outside the scope of the inquiry under 
Section 19 and therefore, the jurisdiction of 
the Civil Courts to decide or deal with that 
question is not barred. The learned Gov- 
ernment Pleader has pointed out the merits 
and demerits of both the views but he has 
given good reasons why the contention of 


ference to that of the appellant. Having 
considered the matter in all the aspects 
presented before us, we are of the 
opinion that the respondents are right in 
their contention. The purpose of the Act, 
the procedure prescribed in inquiries under 
Section 19, the absence of any remedy 
under the Act to those who were not par- 
ties to the inquiry under Section 19 but 
whose anterior or superior title would be 
concluded by the decision in that inquiry 
and the general scheme of the Act, all tend 
to show that questions of title to the trust 
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property are outside the scope of the in- 
quiry under Section 19. i 

21. The short title of the Act shows 
that it is “An Act to regulate and to make 
better provision for the administration of 
public religious and charitable trusts in the 
State of Bombay”. The preamble of the 
Act is in the same. terms. The Statement: of 
Objects and Reasons shows that the then 
Government of Bombay had appointed a 
Committee under the Chairmanship of the 
late Mr. Justice’ Tendolkar “to investigate 
into the question of the administration and 
management of trusts and endowments in 
the Province of Bombay for public pur- 
poses”. Under the terms of reference, the 
Committee was directed to investigate into 
the question of the administration of pubiin, 
religious and charitable trusts for the enefit 
of the Hindu and Jain Communities with 
special reference to the prevailing abuses in 
the administration of such trusts, measures 
necessary for removing such abuses, steps to 
be taken for an effective supervision, regula- 
tion and control of the administration and 
management of such trusts etc. The re- 
commendations of the Committee were ac- 
cepted by and large, and were embodied in 
the Act which has been made applicable to 
religious and charitable trusts created for 
the benefit of all communities. It is thus 
clear that the dominant purpose of the Act 
is to regulate the administration of public 
trusts and not to settled disputed titles to the 
property alleged to belong to the trust. To- 
wards that end the Act contains copious 
provisions in regard to “ Accounts and 
Audit” (Chapter V), Control over Public 
Trusts (Chapter VI), Functions and Powers 
of Charity Commissioner (Chapter VI) and 
regarding the Public Trust Administration 
Fund (Chapter VHI). 

22. - The procedure prescribed by the 
Act for the conduct of inquiries under Sec- 
tion 19 is wholly unsuited to a proper and 
effective adjudication of disputed titles to 
the trust property. Under Section 19 the 
Deputy or Assistant Charity Commissioner 
has to conduct an inquiry “in the prescribed 
manner”. Rule 7 which deals with the 
manner of inquiries provides that the proce- 
dure prescribed for the trial of suits under 
the Presidency Small Cause Courts Act, 1882 
or the Provincial Small Cause Courts Act, 
1887, as the case may be, would apply to 
the proceedings under Section 19. Under 
Section 19 (d), (e), ( and (g) of the Presi- 
dency Small Cause Courts Act, 1882 and 
under Item 4 of the Second Schedule of the 
Provincial Small Cause Courts Act, 1887, 
the jurisdiction of Small Cause Courts to 
decide questions of title to immovable pro- 
perty is expressly excluded and the proce- 
dure devised for trials under those Acts is 
consequently far too summary for a proper 
adjudication of such titles. The provision 
in Rule 7 that a party to an inquiry can ap- 
pear through an agent and the power of the 
Tribunal to exclude lawyers from the inqui- 
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ries reveal to some extent the narrow nature 
of the inquiry envisaged by Section 19. 


23. Rule 11 provides that the offi- 
cer holding the inquiry may only make a 
memorandum of the substance of what each 
witness deposes. It is unthinkable that 
questions of title could be permitted to be 
decided by a Tribunal finally and conclusive- 
ly without any obligation to record the evi- 
dence fully. It is a matter of common ex- 
perience that subtle shades of evidence are 
often missed in a memorandum containing 
merely the substance of the evidence. 


24, Even perhaps of greater import- 
ance than these rules is the provision con- 
tained in Rule 7-A. It provides, to the ex- 
tent material, that on receipt of an applica- 
tion, the Deputy or Assistant Charity Com- 
missioner shall cause a public notice to be 
given calling upon all persons having inte- 
rest, to submit their objections. It is signifi- 
cant that until this rule was introduced on 
28th December 1967, there was no provision 
whatsoever in the Act or the Rules for giv- 
ing any notice, public or individual, to any 
perscn before the commencement of the in- 
quiry under Section 19. The Act was pass- 
ed on 14th August 1950 and was made ap- 
plicable to public trusts on 21st January 
1952. For over 15 years, inquiries under 
Section 19 could be and were in fact con- 
ducted without issuing any notice to any 
one whatsoever. It seems to us plain that 
such inquiries could not possibly conclude 
disputed titles. The introduction of Rule 7-A 
makes no difference to that position, be- 
cause it provides for a public notice only 
and that too, “calling upon all persons hav- 
ing interest”, to submit their objections. 
Stated briefly, Section 2 (10) of the Act 
says that “person having interest includes” in 
the case of a temple, persons who are entitl- 
ed (for example) to attend it, in the case of 
a math (for example) the disciples of the 
math, in the case of a wakf, persons who are 
entitled to receive benefits from the wakf 
ete., in the case of a society registered 
under the Societies Registration Act, 1860, a 
member of the society and in the case of 
any other public trust, any beneficiary. The 
word “includes” which was substituted in 
Section 2 (10) for the word “means” by 
Bombay Act XXVIII of 1953 may show that 
the definition is not exhaustive but the in- 
clusion of a particular class of persons only 
in the definition affords a strong indication 
of the scope of the inquiry under Section 19. 
We are also not unmindful that the defini- 
tion in Section 2 (10) is for the purpose of 
the Act but normally, similar expressions 
used in the Act and the Rules must bear 
the same meaning. Section 2 (10) shows that 
the Deputy or Assistant Charity Commis- 


‘sioner is expected and required to decide 


questions raised at the instance of persons 
who are interested in the trust. It is no part 
of their function under Section 19 to decide 


claims which are adverse to the trust and 
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which are made in assertion of titles which 
are hostile to the trust. Such titles cannot 
be held concluded in violation of the princi- 
ples of natural justice. 

25. Neither the Act nor the Rules 
contemplate that persons who claim adverse~ 
ly to the trust or who dispute the right. or 
title of the author of the trust to the trust 
property must be heard in the inquiry under 
Section 19. In fact, Section 19 and R. 7-A 
(1) only reckon applications under S. 18 
which are to be made by trustees and ap- 
plications by “any person having interest in 
a public trust”. Surely, persons in the posi- 
tion of Rodabai and Baimai are not persons 
“having interest in a public trust’. They 
are interested in the assertion of their own 
private title to the property and in disput- 
ing the right of Jamshedji to convey that 
property to the trust. We might mention 
that in Abdul Karim v. Raipur Municipality, 
ATR 1965 SC 1744, the Supreme Court held 
that contested questions of title did not fall 
within the scope of inquiry which the “Re- 
gistrar” is authorised to hold under S. 5 of 
the Madhya Pradesh Public Trust Act, 1951. 
We cannot, however, draw on that decision 
as the provisions of the M. P. Act were 
different in material respects. 

26. It is urged on behalf of the ap- 
pellant that if this be the true nature of the 
inquiry under Section 19, the decision of it 
was needless to provide for an array of re- 
medies against the Deputy or Assistant Cha~ 
rity Commissioner. Section 70 provides for 
an appeal to the Charity Commissioner, Sec- 
tion 70-A confers revisional powers on -the 
Charity Commissioner, Section 72 provides 
that an application can be filed to the Court 
against the decision of the Charity Commis- 
sioner and under sub-section (4) of that sec- 
tion an appeal lies to the High Court against 
the decision of the Court. The fact that the 
Legislature has expressly provided for these 
remedies against the decisions rendered 
under Section 19 is undoubtedly relevant, be- 
cause summary decisions are seldom accord- 
ed the privilege of being taken that -high. 
But we are of the opinion that this circum- 
stance is not sufficient by itself to extend 
the scope of the inquiry under Section 19 so 
as to bring within its sweep contested ques- 
tions as regards the title to the trust pro- 
perty. ` 

27. An speaking of remedies, what 
is truly important is that the Act provides 
no remedy to a person whose title is deem- 
ed to have been concluded by the order of 
the Deputy or Assistant Charity Commis- 
sioner, without affording to him an opportu- 
nity of being heard. The argument is that 
the decision that a particular property be- 
longs to the trust involves the determina- 
tion thatit belongs to no one else and, there- 
fore, after the Deputy or Assistant Charity 
Commissioner records a decision in the in- 
quiry, the Civil Court has no jurisdiction, in 
view of Section 80, to decide any question 
regarding title to the particular property. It 
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is legitimate to inquire: if Section 80 bars 
the suit, does the Act provide a remedy to 
the aggrieved person, as a self-contained 
Code should provide? 


28. Counsel for the appellant con- 
tends that Section 22-A provides such a re- 
medy. But that, in our opinion is reading 
far too much in that section. It provides 
that if at any time after the entries are made 
in the register it appears to the Deputy or 
Assistant Commissioner that “any particular 
Telating to any public trust, which was not 
the subject-matter of the inquiry under Sec- 
tion 19 recone .. has remained to be in- 
quired into”, a further inquiry may be made 
in the prescribed manner. The pre-condi- 
tion of this section is that a particular relat- 
ing to a public trust must have remained to 
be inquired into. This must mean that any 
particular which could have been inquired 
into by the Deputy or Assistant Charity 
Commissioner has remained to be inquired 
into. That takes one back to Section 19 
which speaks of a trustee’s application under 
Section 18, or an application by a “person 
having interest in a public trust”. Rule 7-A 
(1) uses similar language and Rule 7-A (1) (b) 
says that “all persons having interest’ to 
submit their objections shall be called upon 


_to do so by a copy of the public notice 


affixed on the Board of the Deputy or As- 
sistant Charity Commissioner. If the Act 
and the Rules thus contemplate in terms 
that the inquiry must be limited to the con- 
tentions of persons interested in the trust, 
there is no place in that inquiry for a person 
who wants to set up a title which is hostile 
to the trust. Such a claim is not a “particu- 
lar relating to” the public trust, nor can it 
ee, said that it “has remained to be inquired 
into 

29, Section 18 (5) and Rule 6 pres- 
cribe the “particulars” which the application 
under Section 18 (1) must contain. These 
provisions show that what has to be dis- 
closed in the application is matters in which 
the trust is interested, matters which are 
necessary to know for the purpose of re- 
gistration of the trust, so that its affairs can 
properly be regulated and administered. 
Section 18 (5) provides that the application 
shall by way of particulars set out the name 
of the trust, the names and addresses of the 
trustees, the mode of succession to the office 
of the trustee, the list of property belonging 
to the trust, etc. Rule 6 provides that in 
addition to these particulars, the application 
shall also contain particulars regarding 
documents creating the trust, objects of the 
trust, sources of its income, incumbrances on 
the trust property and particulars as to title 
deeds pertaining to the trust property. All 
these are matters pertaining to the trust 
property in which the trust and the trustees 
are interested. Facts pertaining to the his- 
tory of title to the trust property do not find 
a place in these provisions, because they do 
not constitute particulars in the sense in 
which that word is used in Section 18 (5) and 
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Rule 6. The use of the expression “any other 
particulars” in Section 19 (viii) does not 
throw much light on this question, because 
what is mentioned in the preceding clauses 
of Section 19 is partly what is to be ascer- 
tained in the inquiry and every one of the 
pone seven clauses cannot necessarily 
deemed to be a “particular”. 


30. A learned Single Judge of the 
Gujarat High Court — the late Mr. Justice 
M. R. Mody — has held in Ishwarlal Nana- 
Jal v. Ghanchi Chimanlal R, ILR (1963) 4 
Guj 767 that decisions given under the Bom- 
bay Public. Trusts Act have the effect of a 
judgment in rem and that Section 22-A of 
the Act casts an obligation on the Deputy 
or Assistant Charity Commissioner to hold 
a further inquiry if the claim of any third 
party is left out of consideration in a previ- 
ous inquiry under Section 19. With respect, 
we are unable to agree with this view. The 
inadequate procedure prescribed for inqui- 
ries under Section 19, the absence of any 
provision for the issuance of a notice to 
those whose interests are likely to be affected 
by a decision rendered in that inquiry and 
the dominant purpose of the Act that public 
trusts should be compulsorily registrable so 
that they can be more effectively regulated 
and administered show that contests regard- 
ing titles of third parties have no place in 
the scheme of the Act. With respect, we also 
see no support for the proposition that deci- 
sions given under Section 19 are judgments 
in rem, Section 41 of the Evidence Act 
does not accord that pride of place to such 
summary decisions. Mody J., it must be 
stated, has not considered the whole scheme 
of the Act. He says “I would have had to 
consider the whole scheme of the Act had I 
not been fortunate enough to find a judg- 
ment of our own Court reported in Kuber- 
bhai Shivdas v. Mahant Purshottamdas Kal- 
yandas, (1961) 2 Guj LR 564.” That is a 
judgment of Shelat, J. which involved dif- 
ferent considerations altogether. There, the 
Jearned Judge was concerned to determine 
whether in view of Section 20, the Civil 
Court had jurisdiction to decide a suit by 
which plaintiffs asked for a declaration that 
certain properties belonged to the public 
trust for a change in the name of the trust, 
for a change in the mode of succession to 
the office of the trustee, for removal of one 
of the defendants as a trustee, for appoint- 
ment of new trustees and for settlement of a 
scheme. Plaintiffs participated in the inquiry 
under Section 19 and went in appeal to the 
Charity Commissioner against the decision 
of the Assistant Charity Commissioner. 
Thereafter they filed a suit for obtaining the 
reliefs mentioned above. Shelat, J., held that 
a complete code is provided by the Act for 
dealing with matters set out in Sections 18 
and 19 and that the provisions of Section 80 
bar the jurisdiction of Civil Courts in the 
two categories of matters, namely, (1) those 
questions Jeft under the Act to be decided 
by the Deputy or Assistant Charity Com- 
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missioner under Sections 18 and 19, and (2) 
those which the Act has made final an 
conclusive under Section 79 (1) and Section 
21 (2) of the Act. The question whether 
titles of third parties can be adjudicated upon 
in an inquiry under Section 19 was not be- 
fore the learned Judge. 


31. Mody, J., has also drawn on the 
judgment of Shelat, J., for determining the 
scope of Section 22-A. But all that was 
said in Kuberbhai’s case, (1961) 2 Guj LR 
564 is that the word “particular” mention- 
ed in Section 22A would mean any informa- 
tion or detail as to a trust which has not 
been considered in a previous inquiry under 
Section 19. This observation would not 
justify the conclusion to which Mody, J., 
came that a claim of a third party to the 
trust property can be inquired into under 
Section 22-A if it was not previously consi- 
dered in the inquiry held under Section 19. 


32. The appellant contends that 
quite apart from Section 22-A, Section 70-A 
provides an adequate remedy to a third 
party whose title is affected by the decision 
of the Deputy or Assistant Charity Commis- 
sioner. This submission also lacks subs- 
tance. Revisional powers are always discre- 
tionary and the power conferred by Sec- 
tion 70-A on the Charity Commissioner is 
no exception to that rule. Besides, a third 
party may find himself in a quandary if a 
party to the proceeding under S. 19 has filed 
an appeal under Section 70 or an application 
under S. 72 and orders have been passed in 
those proceedings. Sub-section (2) (b) of 
Section 70-A provides that in such cases the 
Charity Commissioner cannot exercise his 
revisional powers. 

33. The contention that a tribunal 
of exclusive jurisdiction also possesses the 
right to decide questions which are inciden- 
tal to the determination of the main ques- 
tion does not carry the matter any further. 
The question as regards the title of a third 
party to the trust property is. not by any 
means a question incidental to the determi- 
nation of the main question whether the 
particular property is the property of the 
public trust. 

34, Counsel for the appellant has 
drawn our attention to decisions under the 
Administration of Evacuee Property Act, 
1950, one of which is reported in Custodian, 
Evacuee Property, Punjab v. Jafran Begum, 
AIR 1968 SC 169. The parallel of decisions 
under that Act is, in our opinion, not appo- 
site. Section 2 (É) of that Act defines “eva~- 
cuee property” to mean any property of an 
evacuee whether held by him as owner or as 
a trustee or as a beneficiary or as a tenant 
or in any other capacity and includes any 
property which has been obtained by any 
person from an evacuee after 14th August, 
1947. Section 7 of that Act empowers the 
Custodian to give notice, where he is of 
opinion that certain property is evacuee pro- 
perty, to the person interested and after 
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holding such inquiry into the matter as the 
circumstances of the case permit, pass an 
order declaring any such property to be eva- 
cuee property. Section 28 of that Act provi- 
des that every order made by the Custodian 
and certain other officers shall be final and 
shall not be called in question in any Court. 
Section 46, with which the Supreme Court 
was particularly concerned, provides that no 
civil or revenue Court, save as otherwise ex: 
pressly provided in that Act, would have 
jurisdiction to entertain or adjudicate upon 
any question whether any property or any 
right to or interest in any property is or is 
not an evacuee property or in respect of any 
matter which the Custodian-General or the 
Custodian is empowered by or under that 
Act to determine. On a consideration of 
‘these provisions and the entire scheme of 
the Act, the Supreme Court held that the 
Act was a complete code in itself in the 
matter of dealing with evacuee property. 
Wanchoo, C. J., who spoke for the Court, 
refers to an earlier decision of the Supreme 
Court in Ram Gopal Reddy v. Addl. Custo- 
dian Evacuee Property, AIR 1966 SC 1438 
in which it was held that the Evacuee Act 
“provides a complete machinery for a person 
interested in any property to put forward his 
claim before the authorities competent to 
deal with the question and to go in appeal 
or in revision if the person interested feels 
aggrieved. Having provided this complete 
machinery for adjudication of all claims with 
respect to evacuee property, the Act by Sec- 
tion 46, bars the jurisdiction of civil or reve- 
nue Courts to entertain or adjudicate upon 
any question whether any property or any 
right to or interest in any property is or is 
not evacuee property.” We have pointed out 
that the Act is not a self-contained Code and 
provides no remedy to third parties whose 
titles would be concluded by the decisions 
under Section 19. 

35. What may serve to explain the 
intendment of Section 26 under which any 
Court of competent jurisdiction deciding 
any question relating to any public trust, 
which by or under the provisions of the 
Act it is not expressly or impliedly barred 
from deciding, has to send copy of such 
decision to the Charity Commissioner and 
the Charity Commissioner has to cause the 
entries in the register to be made “or 
amended in accordance with such decision. If 
a Civil Court upholds the title of a third party 
to the property, which under Section 19 has 
been found to belong to the trust, the re- 
cord of the Charity Commissioner has to be 
amended so as to accord with that decision. 
In the instant case, therefore, the decision of 
Civil Court in Rodabai’s suit will have prio- 
tity over the decision recorded in the in- 
quiry under Section 19. 

36. It remains now to consider the 
decisions of this Court which have led to 
this reference. In Taraben Baldevdas v. 
Charity Commr., (1955) 57 Bom LR 1069 
the petitioner had ed a suit in a Civil 
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, Court against the respondents for a declara- 
tion that she was the owner of a certain sum 
of money lying in deposit with the respon- 
dents and that no one else had any right, 
title or interest in that sum. A preliminary 
issue was raised whether the suit was barred 
by Section 80 of the Act. During the pen- 
dency of the suit, respondents submitted an 
application to the Deputy Charity Commis- 
sioner for determining whether the sum ly- 
ing in deposit with them constituted a trust 
and whether the trust was a public trust 
within the meaning of the Act. The peti- 
tioner raised a preliminary contention that 
the Deputy Charity Commissioner had no 
jurisdiction to entertain the application as 
the question relating to the existence of the 
trust was involved in the suit. That conten- 
tion having been rejected, the petitioner ap- 
plied under Section 10 of the Civil Proce- 
dure Code, for stay of the proceedings be- 
fore the Deputy Charity Commissioner. A 
division bench of this Court (Bavdekar and 
J. C. Shah, JJ.) held that as the Civil Court 
had no jurisdiction to decide the question 
whether the sum in the hands of the res- 
pondents was the property of the public 
trust, the application before the Deputy Cha- 
tity Commissioner could not be stayed. 


37. Shab, J., who delivered the judg- 
tment of the Bench examined the scheme of 
the Act and observed; “Now, jurisdiction of 
such amplitude having been conferred under 
the Act upon the Deputy or Assistant Cha- 
rity Commissioner or the Charity Commis- 
sioner to decide questions set out in Sec- 
tion 19, and jurisdiction of the Civil Courts 
having been simultaneously excluded, it 
would be difficult to hold that the civil court 
has jurisdiction to decide the same questions 
over again in a civil suit.” It was urged that 
if that be the true view of the matter, the 
title of a person may be lost by a conclu- 
sive determination even though he has had 
no opportunity of being heard. This con- 
tention was expressly left open, as it was 
unnecessary to decide it. The decision there- 
fore is not an authority for the proposition 
that titles of third parties can be held con- 
cluded by the decision recorded in the in- 
quiry under Section 19. The decision how- 
ever proceeds on the basis that a contest on 
title is within the purview of that inquiry 
and to that extent the decision, with very 
great respect, is not correct. A provision of 
ouster like the one contained in Section 80 
does not depend for its application upon 
whether the person who raises the particular 
question in the suit was or was not a party 
to the proceeding before the tribunal in 
which the exclusive jurisdiction to decide 
that question is vested. The decision whe- 
ther the trial of a question is barred under 
Section 80 depends on whether that question 
is to be decided by the Deputy or Assistant 
Charity Commissioner. If the question is 
outside the pale of the inquiry envisaged by 
Section 19, the Civil Courts would have juris- 
diction to decide or deal with the question. 
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Evidentiy, the various considerations which 
have been presented before us were not plac- 
ed before the learned Judges who decided 
'Taraben’s Case. 


38. he decision of Chitale, J. in 
Shri Adinath Tirthankar Jain Mandir v. Shri 
Shantappa Dada Madnaik, (1965) 67 Bom LR 
49, that “a person who was not a party to 
the proceedings under the Bombay Public 
Trusts Act, 1950, but finds that his property 
is registered as trust property pursuant to 
the said proceedings, is not precluded under 
Sections 79 and 80 of the Act from filing 
a suit for declaration of his title to such pro- 
perty in a Civil Court”, is with respect cor- 
rect, but we must add that the same result 
would follow whether the person who raises 
the question regarding his title to the pro- 
perty was or was not a party to 
the proceedings under Section 19. 
The question of ouster under Section 80 has 
to be decided by applying an objective test: 
Is the particular question one which by ov 
under the Act is to be decided or dealt with 
by the Deputy or Assistant Charity Commis- 
sioner and is his decision made final and 
conclusive by the Act? 


39. In First Appeal No. 353 of 1960 
decided on 19-11-1962 (Bom), Patel and 
K. K. Desai, JJ., were dealing with a matter 
in which the 1st appellant had made an ap- 
plication under S. 18 of the Act for registra- 
tion of a trust. The inquiry into that applica- 
tion related to the question whether a certain 
land belonged to a public trust. Against the 
decision that the land was the property of 
the trust, respondents 1 and 2 filed an ap- 
peal to the Charity Commissioner and there- 


after an application to the District Court | 


under Section 72 of the Act. The learned 
District Judge set aside the decision of the 
Deputy Charity Commissioner and directed 
that respondents 1 and 2 should be allowed 
to file their written statement and lead evi- 
dence in support of their contentions. Their 
case was that the title to the property was 
vested in them. After referring to the deci- 
sion in Taraben’s case, (1955) 57 Bom LR 
1069, Patel, J., observes: 


Sf, veiaacavues It is difficult, however, to 
assert that the Charity Commissioners have 
got exclusive jurisdiction where titles of third 
parties may be involved. While requiring 
them to decide statutory issues, if finality 
were to be attached to certain matters, we 
would be permitting them indirectly to decide 
yery complicated and important questions 
of fact of heredity and legitimacy as well, 
which, in all probability, in view of the 
wording of Section 19, may not have been 
intended. Even apart from this, the proce- 
dure, prescribed is also a summary proce- 
dure, which is highly unsuited to any inquiry 
about the titles of third persons. ......... 1 
These observations are really obiter, be- 
cause ultimately the learned Judges dismissed 
the appeal with a direction that the Assistant 
Charity Commissioner should decide the issues 
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framed by the learned District Judge. The 
use ‘of expressions “in all probability” and 
“may not have been intended” also shows 
that the particular question was not consi- 
dered and decided. We would, however, 
like to add that if a tribunal has exclusive. 
jurisdiction to decide a question, it is irrele- 


, Vant that the question is of a complicated 


nature. As held by Gatne, J., Jankibai 
Prahladrai v. Kashinath, 73 Bom LR 729 = 
(AIR 1972 Bom 199), if a question falls with- 
in the exclusive jurisdiction of the Deputy 
or Assistant Charity Commissioner, it is not 
open to him to refer the parties to the civil 
Court on the ground that the question is 
complicated. 


40. For these reasons, our answer to 
the first question is in the negative. 


41. As regards questions 2 and 3, we 
are of the opinion that for determining whe- 
ther the bar under Section 80 of the Act 
arises, it is irrelevant whether the person 
who wants to raise the particular question 
was or was not a party to the proceedings 
under Section 19. The fact that such a per- 
son was a party to those proceedings may, 
perhaps, raise a bar analogous to that of 
res judicata but we are not concerned with 
that question and would prefer not to ex- 
press any opinion thereon. The Civil Court 
would, however, have the jurisdiction to de- 
cide the points mentioned in question No. 1, 





in the sense that Section 80 cannot operate 


as a bar to that jurisdiction. 


42, The papers may be sent back to 
the learned Single Judge for disposal of the 
appeal, ` 

Reference answered 
accordingly. 


AIR 1973 BOMBAY 139 (V 60- C 35) 
(NAGPUR BENCH) 
MASODKAR, J. 


Shewa Lachha Banjar, Petitioner v. 
Bhawarilal Ganeshmal Marwadi and others, 
Respondents. 

Special Civil Appln. No. 191 of 1969, 
DJ- 2-12-1972. 

Index Note:— Evidence Act (1872), 
Section 44 — Scope amd applicability. 

Brief Note:— Section 44 of the Evidence 
Act in terms applies to execution matters as 
well. It permits leading of evidence that 
order sought to be executed was not binding 
as passed by mistake or fraud. (Para 1) 

J. N. Chandurkar, for Petitioner; G. B. 
Gandhe, for Respondent No. 1. 

ORDER:— The present petition has 
peculiar facts of its own. The respondent 
No. 1 Bhawarifal claiming to be the pur- 
chaser as per sale-deed dated December 20, 
1952, which is produced in this case, appears 
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to have applied under Section 36 (2) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1958, for possession of the land styling 
Gawarishankar (respondent No. 2) as the 
tenant and Mangayya (respondent No. 3) as 
the sub-tenant. Those proceedings were 
tegistered separately and came to be deter- 
mined in favour of Bhawarilal in which an 
order for possession in his favour as land- 
lord was made. In the execution of that 
order, the present petitioner, who claimed 
to be in physical possession of the property 
and as tenant of the land, came to know 
about this order. Therefore, he applied to 
the Naib Tahsildar, Darwha, that he was a 
tenant of the land and was physical posses- 
sion of the land and that he is being dis- 
possessed in an execution proceeding upon 
the basis of the order obtained by Bhawari- 
lal. Though the objection was of vital im- 
portance and reached the very basis of such 
ah execution, a cryptic order was made re- 
jecting the application on February 29, 1968. 
It must be observed that even in execution 
if it is shown that the order was made upon 
mistake or fraud which affects the very vali- 
dity of the order under execution rendering 
it ineffective, it can properly be questioned 
by any one. Section 44 of the Evidence 
Act in terms applies to such matters and 
permits a person to lead evidence to show 
that the order is not binding in any such 
proceeding. Completely oblivious of the 
salutary principle in this regard, all the au- 
thorities under the Act have consistently 
rejected the application, appeal and revision 
application filed by the present tenant. That 
is how the tenant is driven to this Court. 


2. Simultaneously, it appears, this 
petitioner Shewa s/o Laccha Banjar was 
served with notice for suo motu confer- 
ment of statutory ownership right under the 
very same Act relating to the very same 
piece of property. The record of that case 
which has been called in this petition has 
been perused by me. There the tenancy au- 
thorities have treated one Parasmal Kundan- 
lal Marwadi as the Jand-holder of the very 
same land and it appears that the petitioner‘s 
name has been properly shown as the tenant 
of the land. On the basis of the revenue 
tecord an enquiry was made by the Agricul- 
tural Lands Tribunal, Darwha, and by an 
order dated December 28, 1967, this very 
property is statutorily conveyed to the pre- 
sent petitioner. An appeal was taken against 
that order, so also the revision, and the 
matter is concluded by an order made by 
the Maharashtra Revenue Tribunal in Ten- 
ancy Revision Application No-Ten-A-1242/ 
1968. There the question relating to Gawari- 
shankar and Bhawarilal also appears to 
have been considered and the Tribunal 
has observed that Parasmal Kundanlal 
is fighting out the litigation in which he 
has no interest and the person who is interest- 
ed is doing nothing. Thus, on the one 
hand the petitioner has been conferred with 
the statutory ownership under the provisions 
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of the Act being the tenant in possession 
and on the other, an order is being executed 
against the very same land on the process 
being taken out by one Bhawarilal, the res- 
pondent No. 1, against the respondents Nos. 
2 and 3. ' 

3. It has to be pointed „out that the 
provisions of the Bombay Tenancy and Agri- 
cultural Lands Act, 1958, confer an obliga- 
tion coupled with duty upon the authority 
to do justice between the parties with res- 
pect to their valuable rights. Section 100 
speaks of duty to decide whenever the ques- 
tion is raised whether a particular person is 
a tenant ‘of the land or not. Thai power 
can be invoked either by an application in 
the original proceeding or in the mannep 
done, as in tbis case, even in an execution 
proceeding if such a finding would render 
the execution a nullity under the Act. If for 
instance the allegations made in the appli- 
cation by Shewa were correct, then his pos« 
session could not be disturbed by an order 
made in favour of one Bhawarilal and ob- 
tained behind the back of the tenant. It is 
plain that by not deciding the application 
filed by Shewa, the revenue authorities have 
declined to exercise their jurisdiction ex- 
pressly conferred by the statute. Shewa was 
contending that he was the tenant and re- 
cord shows that he has been conferred with 
the statutory ownership of the land too. 
No proceeding, therefore, could proceed to 
execution to his detriment if Shewa was in 
possesssion of that land, as tenant. 


4. The only course that the ends of 
justice in this case dictate is to set aside and 
quash all the three orders made by the re- 
venue authorities which are produced in 
this petition at Annexs. Nos. 1, 2 & 3 and to 
send back the case to the Naib Tahsildar, 
Darwha, with Tenancy Powers, to find out 
who was in possession of the land as a tenant 
under the provisions of the Act. He will 
also take into consideration the effect of the 
orders made in a separate proceeding confer- 
ring statutory ownership on the present peti- 
tioner Shewa and, after giving opportunity 
to all the parties concerned, pass appropriate 
orders with respect to the rights of the peti- 
tioner Shewa as well as well as with respect 
to rights of Bhawarilal Baijnath Marwadi, 
the respondent No. 1 in this petition. The 
parties will have opportunity to lead evi- 
dence if they so desire and also of hearing 
on all questions involved in this case. 


5. As the statutory ownership has 
been conferred upon petitioner Shewa and 
has been affirmed by the Maharashtra Reve- 
nue Tribunal in the case mentioned above, 
it is but natural that possession should be 
with the present petitioner Shewa s/o 
Laccha Banjari. The petitioner will get the 
possession and shall be restored to it by 
the authorities under the provisions of the 
Tenancy Act. 


6. In the sum, the present petition is 
allowed. ‘The orders passed by the Maha- 
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rashtra Revenue Tribunal and the lower 
authorities are set aside and the matter is 
remitted to the Naib Tahsildar, Darwha, for 
deciding the application of petitioner Shewa 
keeping in view the observations made 
above. The petitioner to get the costs from 
the respondent No. 1. 

Application allowed, 





AIR 1973 BOMBAY 141 (Y 69 C 36) 
(AT NAGPUR) 
CHANDURKAR AND DHARMA- 
DHIKARI, JJ. 

Madhukar Trimbakrao Ghisad, Appli- 
cant v. Malti Madhukar Ghisad and an- 
other, Opponents. 

Civil Revn. Appin. No. 163 of 1971, DJ- 
95-7-1972, from order of Y. G. Deshpande, 
a J., Sr. Division at Nagpur, D/- 24-2- 

71. 


- Index Note:— (A) Hinda Marriage Act 
(1955), Section 28 — Scope — Expressiom 
“may be appealed from under amy law for 
the time being in force”, imterpretation of —~ 
Section 28 confers right of appeal against 
all decrees amd orders passed umder the Act. 
Hence am order under Section 24 granting 
maintenance amd expemses of proceedings 
would be appealable under Section 28. AIR 
1969 Bom 315, Overruled — (X-Ref:— Sec- 
tions 21 and 24) — (X-Ref:— Interpretation 
of Statutes). Paras 6, 12) 


Brief Note:— (A) Section 28 is self 
contained so far as appeals against decrees 
and orders under different provisions of the 
Act are concerned. The right of appeal 
under Section 28 cannot be subject to a 
limitation that such a right should exist 
under some other law for the time being in 
force, like Civil P. C. The words “under 
any law for the time being in force con- 
tained in Section 28 only regulate forum as 
to where appeal has to be filed and do not 
restrict or qualify right of appeal. When 
Section 28 refers to “all decrees and orders 
may be appealed from under any law for 
the time being in force”, it was not con- 
templated by the legislature that the right of 
appeal must be found in some other law 
like Civil P. C. but what was contemplated 
was that the right of appeal was given by 
the Act itself though the other matters in 
respect of those appeals were regulated by 
such other laws as may be in force and as 
may be relevant. In other words, it meant 
that the right of appeal conferred by Sec- 
tion 28 had to be enforced in accordance 
with the law regulating procedure, forum 
and other allied matters in accordance with 
the relevant laws. (Case Jaw discussed.) 

(Para 8) 

Section 28 does not deal with decrees 

alone. It also refers to orders. The provi- 
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sions of Section 2 (2), Civil P. C. which de- 
fine a ‘decree’ cannot be imported in S. 28 
of the Act so as to equate the orders passed 
under the Act with the decrees contemplated 
by Civil P. C. The Civil Procedure Code 
does not contain any provision relating to a 
right of appeal under any other law. Thus 
a right of appeal against decrees and orders 
passed under the Act is given by the provi- 
sions of Section 28 itself. The provision in 
Section 21 which regulates the proceeding 
under the Act is not material for deciding 
the question whether Section 28 itself gives 
a right of appeal or not. The legislature 
having given a right of appeal in Section 28 
it also provided in the latter part of that 
section for the procedure for filing the ap- 
peal and the forum for the appeal as also the 
jurisdiction and power of the Court in 
dealing with the appeal filed, by enacting the 
latter part of Section 28 using the words 
“under any law for the time being in force”. 
The forum for the appeals would be gov- 
erned by the Bombay Civil Courts Act and 
if that law had to be brought into picture 
it could only be done by making a general 
provision that the appeal would be under 
any law for the time being in force and the 
procedure would also then be governed by 
Civil P. C. . (Para 7) 

Further, the proviso to Section 28 
which provides that no appeal shall lie on 
the subject of costs only also indicates that 
the legislature intended to carve out cer- 
tain orders in respect of which no right of 
appeal was given. If the effect of the pro- 
viso is that no right of appeal was to be 
given in respect of the subject of costs, 
then construing the proviso and the main 
section together it must be held that if the 
proviso was not there a right of appeal 
could be exercised even in respect of an 
order with regard to costs. This could only 
be done if the substantive provision in Sec- 
tion 28 itself gave a right of appeal. Where 
there is some ambiguity about the meaning 
of the words of the main provision, it is 
permissible to look to the proviso to ascer- 
tain its meaning. AIR 1963 SC 1083, Rel. 
on. (Para 9) 


In enacting the proviso to Section 28 
the intention of the legislature was that an 
order with regard to costs was not to be the 
subject-matter of an appeal. The proviso 
also, therefore, indicates that Section 28 
gives a substantive right of appeal in res- 
pect of decrees or orders passed under the 
Act. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1969 All 601 = 1968 All LY 
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Kutumba v. Kode Seshratnam- 
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1965 Mah LJ Note 107, Sakharam 
v. Parvati 
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AIR 1964 SC 1099 = (1964) 6 SCR 

129, Vidyacharan Shukla’ v. Khub- 

chand Baghel 8 
(1964) 68 Cal WN 316, Pratima Bose 

v. Kamal Kumar Bose 11 
AIR 1964 Orissa 122 = ILR (1964) 

Cut 354, Smt Snehalata Dansena 

v. Jagdish 11 
AIR 1963 SC 1083 = (1963) 2 SCR 

56, Hindusthan Ideal Insurance Co. 

Ltd. v. Life Insurance Corporation 

of India 9 
AIR 1962 Punj 127 = ILR (1962) 1 

Punj 259, Sunder Singh v. Sm. 

Manna Sunder Singh i 11 
AIR 1561 Guj 202, Harilal v. Lila- 


vati 
AIR 1960 Bom 42 = 61 Bom LR 442, 
Gangadhar Rakhmaji v. Manjulal 
Gangadhar 7 
AIR 1960 Bom 315 = 72 Bom LR 
47, Prithivirajsinghji v. Bai Shiv- 


prabhakumari , 5, 7, 10 
AIR 1959 Madh Pra 187 = 1958 

Jab LJ 208, Rukhmanibai v. 

Kishanlal Ramlal 11 
AIR 1937 Lah 862, Noble Millicans 

v. Mrs. Gladys Millican 10 


AIR 1920 Mad 407 = ILR 43 Mad 


51, Ramasami Pillai v. Deputy 

Collector of Madura 8 
(1886) ILR 13 Cal 221, Aga Mohd. 

Hamadani v. Cohen 8 


K. H. Deshpande, for Applicant; V. Y. 
Pradhan, for Opponents. 


CHANDURKAR, The question 
which is referred to the Division Bench “by 
Gatne J. is whether an order made under 
Section 24 of the Hindu Marriage Act, 
1955, is appealable or can only be chal- 
lenged in revision. The applicant in this 
revision application is the original plaintiff 
who has filed a petition in the Court of the 
Second Civil Judge, Senior Division, Nag- 
pur, under Section 12 (1) (b) and (c) of the 
Hindu Marriage Act, 1955, hereinafter ree 
ferred to as the Act, asking inter alia for a 
declaration of nullity of his marriage with the 
opponent No. 1. In the proceedings before 
the trial Court the opponent No. 1, who is 
the wife of the petitioner, filed an applica- 
tion for grant of interim maintenance under 
Section 24 of the Act and claimed Rs. 200/- 
on account of monthly allowance, Rs. 2,000/- 
on account of Court expenses and Rs. 400/- 
on account of costs of defence, because, ac- 
cording to her, at the relevant time she was 
residing at Ahmednagar. This claim was 
contested by the petitioner-husband, but 
after hearing the parties the trial Court 
directed the petitioner to pay Rs. 100/- per 
month to the opponent No. 1 from the date 
-of the application for her maintenance and 
Rs. 300/- were directed to be paid in order 
to enable her to meet her Court expenses. 


2. The petitioner-husband was ag- 
grieved by this order and he, therefore, filed 
a revision application under Section 115 of 
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the Code of Civil Procedure in this Court. 
When the matter came before Gatne, J. for 
hearing he found that there was a conflict 
of views in 2 decisions of this Court on the 
question whether an order under Section 24 
of the Act was appealable or whether it 
could be challenged by a revision application. 
Prithvirajsinghji v. Bai Shivprabha- 
kumari, (AIR 1960 Bom 315) Gokhale, J. 
had taken the view that an order under 
Section 24 of the Act was not an appealable 
order and the same could be challenged 
only by a revision application. A contrary 
view was taken by Abhyankar, J. in Sakha- 
ram v. Parvati, (1965) Mah LJ Note No. 
107) in which he held that an order under 
Section 24 was an appealable order. 
Gatne J. found that the view taken by 
Abhyankar J. found support in the decision 
of the Allahabad High Court in Smt. Sarla 
Devi v. Balwan Singh, (AIR 1969 All 601) 
and another decision of Full Bench of 
Andhra Pradesh High Court in Kode 
Kutumba v. Kode Seshratnamamba, (AIR 
1967 Andh Pra 323). .In view of the con- 
flict in the two decisions of this Court this 
reference was made to a Division Bench. 


3. We have heard Shri K. H. Desh- 
pande who appears on behalf of the peti- 
tioner-husband and according to him, on a 
proper construction of Section 28 of the Act 
that section cannot be said to have provid- 
ed for a right of appeal itself, but that the 
right of appeal must be governed by the 
provisions of Section 96 of the Code of 
Civil Procedure. It is contended that only . 
orders which are in the nature of decrees as 
defined in Section 2 (2) of the Code of Civil 
Procedure could become the subject-matter 
of appeal and an order for interim mainten- 
ance made under Section 24 of the Act had 
no finality, and therefore, it did not partake 
of the nature of a decree and therefore, 
could not be challenged by way of an appeal 
and the only remedy, according to him, open 
to a person who is aggrieved by an order 
under Section 24 of the Act was to chal- 
lenge it by a revision application under Sec- 
tion 115 of the Code of Civil Procedure. On 
the other hand, it is contended by Shri Pra- 
dban appearing for the opponents that the 
only manner in which an order under Sec- 
tion 24 of the Act can be challenged is by 
filing an appeal because Section 28 of the 
Act gives a right of appeal though the 
forum and the procedure governing this 
right of appeal is to be decided with refer- 
ence to the Jaw which may be in force for 
the time being like the Bombay Civil Courts 
Act and the Code of Civil Procedure. In 
order to decide these contentions it is neces- 
reid to refer to certain provisions of the 

ct. 


4. The several provisions of the 
Hindu Marriage Act, 1955, show’ that under 
this Act new rights and remedies have been 
created which were hitherto unknown to 
Hindu Law. Section 9 provides for a de- 
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cree for restitution of conjugal rights. Sec- 
tion 10 provides for a decree for judicial 
separation of the grounds specified in that 
section. These two sections in terms make 
reference to decrees which may be passed. 
Section 12 also makes a reference to a de- 
cree of nullity. Section 13 makes a refer- 
ence to a decree of divorce. Apart from 
the decrees which are contemplated by the 
above mentioned provisions of the Act there 
are certain provisions of the Act which em- 
power the Court to pass certain orders as 
distinguished from decrees. Under Sec. 24 
the Court is empowered to make an order 
directing the respondent to pay to the peti- 
tioner the expenses of the proceedings and 
to make monthly payments during the pen- 
dency of the proceedings having regard to 
the petitioner’s own income and the income 
of the respondent. Section 25 gives power 
to the Court to make an order either at the 
time of passing any decree or at any time 
subsequent thereto requiring the respondent 
to pay to the applicant while the applicant 
remains unmarried some amount for her op 
his maintenance and support for a term not 
exceeding the life of the applicant having re- 
gard to the respondent’s own income and 
other property, if. any, and the income and 
other property. of the applicant and the 
conduct of the parties. Under Section 26 
the Court has jurisdiction to pass interim 
orders from time to‘time in the matter of 
custody, maintenance and education of 
minor children. Under this section the 
Court has the power to make a provision 
in the decree with respect to certain pro- 
perty which may belong jointly both to hus- 
band and wife. Two other provisions 
which must be noticed are those contained 
in Sections 21 and 28 of the Act. Section 21 
which provides that the proceedings unden 


the Act shall be regulated, as far as may be, - 


by the Code of Civil Procedure, 1908, is as 
follows : 

_ “21. Subject to the other provisions con- 
tained in this Act and to such rules as the 
High Court may make in this behalf, all 
proceedings under this Act shall be regulat- 
ed, as far as may be, by the Code of Civil 
Procedure, 1908.” 

Then there is Section 28 which is as fol- 
lows: 

“28. Enforcement of, and appeal from 
decree and orders. 

All decrees and orders made by the 
Court in any proceeding under this Act shall 
be enforced in like manner as the decrees 
and orders of the Court made in the exer- 
cise of its original civil jurisdiction are en- 
forced and may be appealed from wunder 


any law for the time being in force.: ty 


Provided that there shall be no appeal 
on the subject of costs only.” 


It is the different construction which is 
placed on these provisions in the two deci- 
sions referred to above that has necessitated 
this reference. 
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5. While construing the words 
“ander any law for the time being in force” 
Gokhale J. in AIR 1960 Bom 315 (cit supra) 
has taken the view that the question whe- 
ther an appeal lies from an order passed by 
the Court under the Act must be determined 
by the provisions of the Code of Civil Pro- 
cedure and that the legislature having al- 
ready provided in Section 21 that the Code 
of Civil Procedure was to govern all pro- 
ceedings under the Act by referring to “any 
law for the time being in force” what the 
legislature intended was that the appealabi- 
lity of the decrees and orders should be de- 
termined by the provisions of the Code of 
Civil Procedure and that Section 28 of the 
Act does not provide for an appeal against 
every order made by the Court in the pro- 
ceedings under the Act, but appeal lies only 
against such orders as can fall within the 
definition of decrees under Section 2 (2) of 
the Code of Civil Procedure, or with regard 
to which an appeal is provided under the 
Code. He also held that the order passed 
by a Court granting interim maintenance 
under Section 24 of the Act will have to be 
distinguished from.an order granting perma- 
nent alimony and maintenance which the 
Court can pass under Section 25 and that 
such an order cannot amount to a decree as 
defined in Section 2 (2) of the Code of Civil 
Procedure, and therefore, would not be ap- 
pealable as a decree. Abhyankar J. has not, 
however, given any reasons when he gave 
his decision in Sakharam’s case, 1965 Mah 
LJ (Note) 107 (cit supra) and the only ob- 
servations which are relevant in that order 
are as follows: 

“The order is passed by the trial Court 
under Section 24 of the Hindu Marriage 
Act. Under Section 28 of that Act all de=- 
crees and orders of the Court made in exer- 
cise of original civil jurisdiction may be ap- 
pealed from under any law for the time be- 
ing in force. This is an order directing pay- 
ment of interim maintenance under Sec- 
tion 24 of the Hindu Marriage Act and is 
one of the orders referred to in Section 28. 
In my opinion, therefore, this order could 
be challenged by an appeal to the same 
forum to which appeals normally lie from 
the decisions of the Court which passed 
this order. Instead of filing an appeal the 
applicant has filed a revision petition to this 
Court. Obviously, no revision is tenable 
against an order from which an appeal lies.” 
We do not, therefore, have the advantage of 
any onan in the judgment of Abhyan- 


6. We have heard the counsel for 
the parties at considerable length and on a 
proper construction of provisions of Sec- 
tion 28 of the Act we are inclined to take 
the view that the right of appeal against a 
decree or an order made in a proceeding 
under the Act is given by the provisions of 
Section 28 itself. The first part of Section 28 
relates to the enforcement of decrees and 
orders made by the Court in a proceeding 
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under the Act. It provides that decrees and 
orders made by the Court in a proceeding 
under the Act are to be enforced in the 
same manner as the decrees and orders 
made by that Court in the exercise of its 
original civil jurisdiction are enforced. The 
second part of Section 28 which reads as 
“and may be appealed from under any law 
for the time being in force” is the clause 
which has to be construed. There is some 
divergence of judicial opinion with regard 
to the construction of this clause. This 
clause has been construed by some High 
Courts to mean that this clause itself gives 
a right of appeal while the forum for the 
appeal, the nature of the appellate juris- 
diction and the powers of the appellate 
Court are to be determined with reference. 
to the relevant law, while some High Courts 
have taken the view that Section 28 does not 
independently give any right of appeal, but 
the right of appeal in respect of an order 
under the Act must be found in some other 
Jaw which is in force for the time being and 
the Code of Civil Procedure is one such 
law which provides for a right of appeal. 
- Omitting the words which deal with the 
enforcement or orders and decrees, the sec- 
tion along with the proviso would read as 
follows: 


“All decrees and orders made b 
Court in any proceeding under this Act ... 
serseeeseeee May be appealed from under any 
law for the time being in force: 


Provided that there shall be no appeal 
on the subject of costs ge 
Now, one thing which is clear is that the 
proviso provides that no appeal shall lie only 
on the subject of costs. 


7. It must be noticed that S. 28 
does not deal with decrees alone. Sec. 28 
also refers to orders and as already pointed 
out the provisions of Sections 24, 25 and 26 
contemplate that a Court in a given case 
has power to pass orders under those provi- 
sions. It is difficult to see how the provi- 
sions of Section 2 (2) of the Code a Civil 
Procedure which define a ‘Decree’ could be 
imported in Section 28 of the Act so as to 
equate the orders passed under the Act with 
the decrees contemplated by Civil Procedure 
Code. The Civil Procedure Code does not 
contain any provision relating to a right of 
appeal under any other law. In our view a 
right of appeal against decrees and orders 
passed under this Act is given by the provi- 
sions of Section 28 itself. There has to be 
some law to which one can look for the 
purpose of deciding the forum where an 
appeal can be filed. The Code of Civil Pro- 
cedure does not provide for forum though 


the 


it may provide for the procedure to be ad- | 


opted while deciding the appeal. Section 21 
of the Act, in our view, does not really be- 
come material while construing the provi- 
siens of Section 28. Section 21 no doubt 
provides that subject to the other provisions 
Contained in the Act and to such rules as 
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the High Court may.make all proceedings 
under the Act were to be regulated, as far 
as may be, bý the Code of Civil Procedure, 
1908. When Section 21 refers to the pro- 
ceedings being regulated by the Code of 
Civil Procedure, there must be first a 
proceeding which can be regulated by the 
Code of Civil Procedure. The different 
provisions of the Act provide for the man- 
ner in which the proceedings are to be ini- 
tiated and it is only after the proceedings 
are initiated that the provisions of Sec, 21 
will fasten themselves on those proceedings. 
The provision in Section 21 which regulates 
the proceeding under the Act is not material 
for deciding the question whether Section 28 
itself gives a right of appeal or not. It also 
appears to us that the legislature having 
given a right of appeal in Section 28 it also 
provided in the latter part of that section 
for the procedure for filing the appeal and 
the forum for the appeal as also the juris- 
diction and power of the Court in dealing 
with the appeal filed, by enacting the latter 
part of Section 28 using the words “under 
any law for the time being in force.” The 
forum for the appeals would be governed 
by the Bombay Civil Courts Act and if that 
law had to be brought into picture it could 
only be done by making a general provi- 
sion that the appeal would be under any 
law for the time being in force and the pro- 
cedure would also then be governed by the 
Code of Civil Procedure. We may at’ this 
stage make a reference to a decision of the 
Division Bench of this Court reported in 
Gangadhar Rakhamaji v. Manjulal Ganga- 
dhar, (AIR 1960 Bom 42). In Gangadhar’s 
case the Division Bench held that where in 
a petition under the Hindu Marriage Act a 
decree is passed by the Court of the Civil 
Judge, Senior Division, of Ahmednagar, 
which Court was notified by the State Gov- 
ernment as having jurisdiction in respect of 
matters dealt with in the Act, the appeal lay 
to the District Court of Ahmednagar and 
not to the High Court. While deciding that 
case the Division Bench observed that Sec- 
tion 28 of the Hindu Marriage Act leaves 
the forum of appeal to be determined under 
the law for the time being in force which, in 
that case, was the Bombay Civil Courts Act 
and that the forum of appeal from the order 
or decree of the Court of the Civil Judge, 
Senior Division, under the Bombay Civil 
Courts Act was the Court of District Judge 
of the District, and therefore, the appeal 
against the decision of the Civil Judge, Senior 
Division, lay to the Court of the District 
Judge. When this case was cited before the 
Jearned Judge who decided Prithvirajsingji’s 
case AIR 1960 Bom 315 it was observed 
that the decision was not of any assistance 
to the counsel for the opponent in that case 
who had raised a preliminary objection re- 
garding the maintainability of the revision 
application. That decision, in our view, lays 
down that the “law for the time being in 
force” referred to in Section 28 determines 
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the forum for the appeal. Since Section 28 
is a self contained provision regarding the 
tight of appeal, the forum for and the proce- 
dure applicable to such an appeal, we are 
not inclined to agree with the observations 
made in Prithvirajsinghji’s case, AIR 1960 
Bom 315 that having already made a refer- 
ence in Section 21 of the Act to the Code 
of Civil Procedure, accepting the argument 
of the opponent’s Counsel in that case, would 
mean that the legislature again emphasised in 
Section 28 that the procedure governing the 
appeal would be that under the Code of 
Civil Procedure which the legislature did not 
intend to do. Where a right of appeal is 
given by one law but the other matters re- 
grading the forum and the procedure or 
the nature and the extent of the powers of 
the Court are to be determined with refer- 
ence to the relevant law for the time being 
in force, the appeal does not cease to be one 
under the Jatter law because the appeal is 
still governed by that law. 


8. We may usefully refer to a deci- 
sion of the Madras High Court where the 
Court took the view that an appeal, the pro- 
cedure with respect to which is governed by 
the Code of Civil Procedure may rightly be 

oken of as an appeal under the Code. In 

asami Pillai v. Deputy Collector of 

Madura, ILR 43 Mad 51 = (AIR 1920 
Mad 407) it was observed: : 


“There seems to be no good reason for 
saying that an appeal under the Civil Proce- 
dure Code means only an appeal the right 
to prefer which is conferred by the Code 
itself. On the other hand it would not be 
straining the language of the Article too 
much to hold that an appeal the procedure 
with respect to which from its incep- 
tion to its disposal, is governed’ by the Civil 
Procedure Code, may rightly be spoken of 
as an appeal, under the Code .....sscccssees ean 


That also tends to show that what is 
meant by the legislature is appeals, the 
hearing and disposal of which is governed 
by the rules of procedure laid down in the 
Civil Procedure Code.” 

We may also refer to a decision of the 
Supreme Court in Vidyacharan Shukla v. 
Khubchand Baghel, (AIR 1964 SC 1099) in 
which the Supreme Court was concerned 
with the construction of the phrase “under 
the Code of Civil Procedure” used in Arti- 
cle 156 of the Indian Limitation Act, 1908, 
in relation to appeals and Ayyangar J. re- 
ferred with approval to the decisions of the 
various High Courts in which a view was 
taken that in order to attract the provisions 
of that Article it was sufficient if the Code 
of Civil Procedure regulated the procedure 
for filing an appeal and the powers of 
Courts dealing with the appeal. In a sepa- 
rate judgment Subba Rao J. (as he then was) 
dealing with the meaning of the clause “ap- 

al under the Code of Civil Procedure” re- 
erred with approval to the following obser- 
vations of the Calcutta High Court in Aga 
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M. T. Ghisad v. Malti (Chandurkar J.) 


Bom. 145 
(1886) ILR 13 


[Prs. 7-9] 


Mohd. Hamdani v. Cohen, 
Cal 221 at p. 224): i 

“The Limitation Act, Schedule II, Arti- 
cle 156, when it speaks of the Civil Proce- 
dure Code is on the face of it, speaking of 
a Code which relates to procedure, and does 
not ordinarily deal with substantive rights, 
and the natural meaning of an appeal under 
the Civil Procedure Code appears to us to 
be an appeal governed by the Code of Civil 
Procedure so far as procedure is concerned.” 
Thus Subba Rao J. concluded that the ex- 
pression “appeal under the Code of Civil 
Procedure” in Article 156 of the Limitation 
Act means an appeal governed by the Code 
of Civil Procedure so far as procedure is con- 
cerned. It thus appears to us that when Sec- 
tion 28 refers to “all decrees and orders may 
be appealed from under any Jaw for the time 
being in force”, it was not contemplated by 
the legislature that the right of appeal must 
be found in some other law like the Code of 
Civil Procedure but what was contemplated 
was that the right of appeal was given by 
the Act itself though the other matters in 
respect of those appeals were regulated by 
such other laws as may be in force and as 
may be relevant. In other words, it meant 
that the right of appeals conferred by Sec- 
tion 28 had to be enforced in accordance 
with the law regulating procedure, forum 
and other allied matters in accord- 
ance with the relevant laws. We also 
cannot forget that the Hindu Marriage Act, 
1955, is self-contained enactment and the 
different provisions thereof confer certain 
new rights and prescribe certain remedies 
for the enforcement of those rights. Nor- 
mally, therefore, a remedy by way of an 
appeal against orders passed under the Act 
would be provided in the Act itself and the 
Jegislature would not allow uncertainty to 
prevail in the matter of a right of appeal 
poe decrees or orders passed under the 

ct. 


9. We may also usefully refer to 
the provision of the proviso to Section 28. 
The proviso provides that no appeal shall 
lie on the subject of costs only. Jt is now 
well settled that a proviso deals with a topic 
which would, but for the proviso, have 
fallen into the main provisions of the sec- 
tion. The proviso to Section 28 also indi- 
cates that the legislature intended to carve 
out certain orders in respect of which no 
tight of appeal was given. If the effect 


of the proviso is that no right of 
appeal was to be given in respect of 
the subject of costs, then construing the 


proviso and the main section together it 
must be held that if the proviso was not 
there a right of appeal could be exercised 
even in respect of an order with regard to 
costs. This could only be done if the sub- 
Stantive provision in Section 28 itself gave 
a right of appeal. Where there is some 
ambiguity about the meaning of the words 
of the main provision, it is permissible to 
look to the proviso to ascertain its mean- 
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ing. In Hindustan Ideal Insurance Co. 
Ltd. v. Life Insurance Corporation of India, 
AIR 1963 SC 1083 the Supreme Court ob- 
served: 

“There is no doubt that where the main 
provision is clear its effect cannot be cut 
down by the proviso. But where it is not 
clear the proviso, which cannot be presum- 
ed to be a surplusage, can properly be 
looked into to ascertain the meaning and 
scope of the main provision.” 


In enacting the proviso to Section 28 the 
intention of the legislature was that an 
order with regard to costs was not to be 
the subject-matter of an appeal. The pro- 
viso also, therefore, indicates to us that Sec- 
tion 28 gives a substantive right of appeal 
in respect of decrees or orders passed under 
the Act. 

~ 10. The phraseology which is adopt- 
ed by the legislature by making a provision 
that “all decrees and orders......... may be 
appealed from under any law for the time 
being in force” is analogous to the provi- 
sions of Section 55 of the Indian Divorce 
Act, 1869, and the marginal heading of Sec- 
tion 55 is also the same as that of Section 
28 of the Act. Section 55 of the Indian 
Divorce Act reads as follows: i 


“55, Enforcement of and appeals from 
orders and decrees. 

All decrees and orders made by the 
Court in any suit or proceeding under this 
Act shall be enforced and may be appealed 
from, in the like manner as the decrees and 
orders of the Court made in the exercise 
of its original civil jurisdiction are enforced 
and may be appealed from, under the Jaws, 
rules and orders for the time being in force: 

Provided that there shall be no appeal 
from a decree of a District Judge for dis- 
solution of marriage or of nullity. of marri- 
age, nor from the order of the High Court 
confirming or refusing to confirm such 
decree: 

Provided also that there shall be no 

appeal on the subject of costs only.” 
We are really not concerned with the first 
proviso, but it is clear that the provisions 
of the main Section 55 of the Indian Di- 
vorce Act and the second proviso are al- 
most similarly worded. We are referring to 
the provisions of Section 55 of the Divorce 
Act, because it appears to us that the judi- 
cial construction placed on similar phraseo- 
logy must be presumed to be known to the 
legislature when Section 28 of the Act was 
being enacted. Section 55 of the Divorce 
Act was construed by the Lahore High 
Court in Noble Millicans v. Mrs. Gladys 
Millicans, AIR 1937 Lah 862. Construing 
that section the learned Judge of the La- 
hore High, Court observed: 


“The language of Section 55, Divorce 
Act, appears to me to provide expressly for 
an appeal from all orders passed by the 
District Judge. The words ‘in the like 
manner as the decrees and orders of the 
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Court made in the exercise of its original 
civil jurisdiction are enforced and appealed 
from under the laws, rules and orders for the 
time being in force’ in Section 55, which 
is one of the sections dealing with ‘proce- 
dure’ must, I think, be held to apply only 
to the procedure to be followed and the 
Court to which appeals lie.” 

There also the learned Judge was dealing 
with the question whether an order passed 
under Section 41 of the Divorce Act about 
Maintenance was appealable or, not. Thus 
the phrase “may be appealed from” had 
received judicial construction to mean that 
such a provision itself creates a right of 
appeal. ow, merely because the words 
‘ander any law for the time being in force” 
are used it does not mean that the right of 
appeal must itself be- granted by some other 
law. We do not, therefore agree with the 
view taken in Prithvirajsinhji’s case, AIR 
1960 Bom 315 that an appeal does not lie 
against an order passed under Section 24 
of the Hindu Marriage Act, 1955. 

_ 14. The view which we have taken 
is supported by the decisions of the several 
High Courts such as Andhra Pradesh, Alla- 
habad, Madhya Pradesh, Punjab, Calcutta 
and Rajasthan. In AIR 1967 Andh Pra 323 
a Full Bench of the Andhra Pradesh High’ 
Court held that the expression “may be 
appealed from under any law for the time 
being in force” in Section 28 cannot be 
construed to mean that the right of appeal 
against decrees and orders under the Act 
depended upon the right to be found in any 
other Jaw for the time being in force and 
that this reference. was in relation to the 
act of instituting an appeal and not in rela- 
tion to a right of appeal and that an orden 
under Section 24 of the Act was appealable 
under Section 28. In AIR 1969 Ali 601 a 
Division Bench of the Allahabad High 
Court held that the words used “and may 
be appealed from” in Section 28 of the Act 
clearly give a person aggrieved the right 
to file an appeal and that the section makes 
every decree or order passed under the pro- 
visions of the Act appealable as of right, 
but the appeal would be regulated and gov- 
erned by that particular local civil Act 
which rules in the State in which the appeal 
arises. In Rukhmanibai v. Kishanlal Ram- 
lal, AIR 1959 Madh Pra 187 a learned 
Single Judge of the Madhya Pradesh High 
Court held that a right of appeal is grant- 
ed under Section 28 of the Act and an 
appeal against an order dismissing applica- 
tion under Section 24 by the District Judge 
lies under Section 28. In Sunder Singh v. 
Smt. Manna Sunder Singh, ATR 1962 Punj 
127 the Punjab High Court has held that 
an order awarding maintenance pendente 
lite and expenses of proceeding on a wife's 
application under Section 24 of the Hindu 
Marriage Act is appealable under Section 
28 of the Act. A similar view has also 
been taken in Harilal v. Lilavati, ATR 1961 
Guj 202, Pratima Bose v. Kamal Kumay 
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Bose, (1964) 68 Cal WN 316 and Smt. Sne- 
holat Dansena v. Jagdish, AIR 1964 Orissa 


12. On a consideration of the pro- 
visions of Section 28 and the several autho- 
tities referred to above, we are, therefore, 
of the view that an order passed under Sec- 
tion 24 of the Act granting maintenance 
and expenses of proceedings would be ap- 
pealable under Section 28 of the Act. The 
reference is answered accordingly. The 
matter may now be put up before an ap- 
propriate Bench. We make no order as to 
costs of this reference. 


Answered accordingly. 
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Someshwar Bapurao Nilakhe, Applicant 
y. Nivritti Baburao Gholave, Opponent. 

Civil Revn. Appin. No. 863 of 1968, 
D/- 24-3-1972, against order of Y. R. Kul- 
karni, Civil J., Jr. Divo. at Indapur, Dj/- 
12-1-1968. 

Index Notes- (A) Limitation Act 
(1963), Section 18 (1) — Day on which ae- 
Imowledgment is made fs excluded im com- 
puting period of limitation, (X-Ref:— Sec 
tion 12 (1).) — (K-Refi—- General Clauses 
Act (1827), S. 9 (1)) AIR 1923 Nag 143, 
Relied ox. (Para 3) 
Cases Referred: Chromological Paras 
AIR 1923 Nag 143 = 6 Nag LJ 281, 

Jai Narayan v. Vithoba 


P. S. Patankar for S. C. Pratap, for 
Applicant; B. Y. Deshmukh for R. S. More, 
for Opponent. 


ORDER :— The short point that arises 
on this revision petition by the original 
plaintiff is whether plaintiffs suit was bar- 
red by limitation. 


2. Plaintiff is a businessman and 
defendant-opponent in this revision petition 
had dealings with him between 3-2-1962 
and 1-8-1963 and on account of this deal» 
ing the defendant owed a sum of Rupees 
373-60 to the plaintiff at the foot of the 
account. This liability was acknowledged 
by the defendant on 5-11-1963. The plain- 
tiff instituted the suit out of which this 
petition arises on 5-11-1966. The defendant 
pleaded that the suit was barred by limita- 
tion. This question was taken up for con- 
sideration as a preliminary issue by the trial 
Court and it held that the suit was barred 
by limitation and consequently dismissed it 
with costs. 


3. The view taken by the trial 
Court is obviously erroneous. Section 12 
(1) of the Limitation Act, 1963 provides 


that in computing the period of limitation 


prescribed for any suit, appeal or applica . 
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tion, the dày from which such period is to 
be reckoned shall be excluded. Now, under 
Section 18 (1) where, before the expiration 
of the prescribed period for a suit or appli- 
cation in respect of any property or right, 
an acknowledgment of liability in respect 
of such property or right has been made in 
writing signed by the party against whom 
such property or right is claimed, or by any 
person through whom he derives his title or 
liability a fresh period of limitation shall 
be computed from the time when the ac- 
knowledgment was so signed (underlining is 
mine). Section 1 of the General Clauses 
Act, 1897, provides that in eny General 
Act or Regulation made after the com- 
mencement of this Act, it shall be sufficient 
for the purpose of excluding the first in a 
series of days or any other period of time 
to use the word “from”, and, for the pur- 
pose of including the last in a series of days 
or any other period of time, to use the word 
“to”, Since Section 18 (1) of the Limita- 
tion Act provides that the fresh period of 
limitation shall be computed ‘from’ the 
time when the acknowledgment was so sign- 
ed, in view of the provisions of Section 12 
(1) of the Limitation Act and of Section 9 
(1) of the General Clauses Act, it is clear 
that the day on which the acknowledgment 
is made will have to be excluded in com- 
puting the period of limitation of three 
years, 


4 Kt is, therefore, clear that in the 
prosent case Sth November, 1963 will have 
to be excluded from computation and the 
period of limitation wili have to be count- 
ed from 6th of November, 1963. If ihe 
period of three years is so counted, it is ob- 
vious that the suit which was instituted on 
5th of November, 1966 was not barred by 
limitation. This view is supported by the 
decision in Jainarayan v. Vithoba, AIR 
1923 Nag 143. In that case the suit was 
filed on 13-7-1920, relying on an acknow- 
ledgment made in writing on 13-7-1917 by 
the debtor. It was held that the suit was 
in time. 


5. For these reasons the petition 
must be allowed. The rule is made abso- 
Iute, the order passed by the trial Court 
dismissing plaintiffs suit is set aside and 
the matter is sent back to the trial Court 
to proceed further with the suit according 
to law. The opponent to pay the petition- 
er’s costs of this petition and bear his own. 


Petition allowed. 


148 Bom. [Prs. 1-4] 
AIR 1973 BOMBAY 148 (V 69 C 38) 
BHOLE, J. 


Sakharchand Bhukandas Gujarathi, Ap- 
pellant v. Punju Chintaman Wani and 
others, Respondents. ; 

A. F. A. D. No. 910 of 1964, DJ- 1-2- 
1972, against order of R. P. Salvi, Asst. J. 
at Dhulia in Appeal No. 71 of 1962. 


Index Note:-— (A) C. P. GC, S. 96 — 
Competency of appeal. 


Brief Note:— (A) Where appellate 
Court’s order remanding a case has become 
final, another appeal from the decision of 
court of first instance merely complying 
with the directions in appellate order is not 
tenable. (Para 4) 


Index Notes— (8) Limitation Act 
(1963), Art. 136 — Revival of execution ap- 
plication. 

Brief Note:— (B) Where previous exe- 
cution application was not finally disposed 
of for no fault of decree-holder, his subse- 
quent application to revive the execution 
would not be a fresh one but merely in 
continuation of the previous application. 
AIR 1927 All 16 (FR) and AIR 1931 Bom 
492, Relied on. (Paras 4, 5, 6) 


Cases Referred: Chronological Paras 
AIR 1931 Bom 492 = 33 Bom LR 
1082, Chamava Rachaya v. Iraya 
Sangava 
AIR 1927 All 16 = ILR 49 All 276 
(FB), Chhattar Singh v. Kamal Singh 6 


A. T. Patil, for Appellant; M. R. Kot- 
wal and V. S. Kotwal, for Respondents 
Nos. 1, 2 and 4. 


JUDGMENT :— This appeal is direct- 
ed against the order passed by the learned 
Assistant Judge, Dhulia, who allowed - the 
appeal of the judgment-debtors and set 
aside the order of the trial Court and dis- 
missed the decree-holders’ darkhast No. 942 
of 1942. The appellant obtained a money 
decree in Civil Suit No. 487 of 1922 on 


19-9-24. He filed several darkhasts from 
time to time. In 1929 some other decree- 
holder filed darkhast No. 929 of 1929 


against the present judgment-debtor for 
executing his decree. This was with a pra- 


yer to sell the judgment-debtor’s Survey 
Nos. 25/1, 32/1 and 33 situate at village 
Jirali, district Jalgaon. In this darkhast 


Survey Nos. 25/1, 32/1 and 33 were attach- 
ed and brought to sale. The present appel- 
lant-decree-holder filed darkhast No. 745 of 
1932 claiming to attach S. No. 55 of the 
judgment-debtor and for also rateable dis- 
tribution of S. Nos. 25/1, 32/1 and 33 in 
darkhast No. 929 of 1929. Under Section 
73 of the Civil Procedure Code it however 
appears that darkhast No. 745 of 1932 was 
disposed of without any final order 
realising part payment of the decree 
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after - 
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the sale proceeds of S. No. 55 for no fault 
of the decree-holder. 


2. The appellant then filed darkhast 
No. 942 of 1942 on 2-9-42 with which we 
prayed 
there that Survey Nos. 25/1, 32/1 and 33 of 
the judgment-debtor should be attached and 
sold. There the point arose whether it was 
in continuation of his old darkhast No. 745 
of 1932, which was disposed of for no fault 
of the decree-holder because the judgment- 
debtor had raised a contention that the dar- 
khast was time-barred. The trial Court 


before whom darkhast No. 942 of 
1942 proceeded held that it was not 
time-barred; that, on the other hand, 


it was in -continuation of old darkhast 
No. 745 of 1932 and ordered that the other 
decree-holder should be given notices as to 
why rateable distribution of the assets 
Tealised in the old darkhast should not be 
awarded to the present appellant. The judg- 
ment-debtor went in appeal. The learned 
appellate Judge allowed the appeal and re- 
manded the record and proceedings back 
with a direction to the trial Court to find 
out whether S. Nos. 25/1, 32/1 and 33 were 
also the subject-matter of darkhast No. 745 
of 1932. If the question of rateable distri- 
bution of these survey numbers was also 
the subject-matter of the old darkhast then 
the instant darkhast with which we are con- 
cerned should be construed to be in conti- 
nuation of. the old darkhast. If that ques- 
tion was not the subject-matter in the old 
darkhast then the instant darkhast was 
time barred. 


3. The trial Court on remand found 
that the three survey numbers were. also the 
subject-matter in Darkhast No. 745 of -1932. 


Accordingly, therefore, the execution pro- 
ceeded. There was an appeal against that 
order. The learned Assistant Judge, how- 


ever, found that the order of the trial Court 
was not proper because according to him 
old darkhast No. 745 of 1932 of the decree- 
holder was disposed of on 24-6-1940 by 
attachment and sale of Survey No. 55 be- 
longing to the judgment-debtor. He held 
that in view of this disposal the attachment 
of the three survey numbers in darkhast No. 
929 of 1929: of the other decree-holder can- 
not come to the help of the appellant. It 
is in that view that he allowed the appeal 
and set aside the order of the trial Court. 


4. The decree-holder, therefore, has 
come here in appeal. The first ground on 
which this appeal will have to be allowed 
is this: When the first Court before which 
the present darkhast was filed, held that the 
instant darkhast was in continuation of the 
old darkhast No. 745 of 1932, wherein it 
was requested that the assets of S. Nos. 
25/1, 32/1 and 33 shall be rateably distri- 
buted, the judgment-debtor went in appeal. 
The first appellate Court allowed the appeal 
and remanded the papers back to the exe- 
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cuting Court to find out again whether S. 
Nos. 25/1, 32/1 and 33 could be treated as 
attached in the old darkhast No. 745/1932. 
He also directed that if the answer to the 
first query by the executing Court was in 


the affirmative, then he should consider the 


instant darkhast within limitation and pro- 
ceed to execute the darkhast. Admittedly 
there was no appeal against this order. Evi- 
dently, therefore, the order of the first ap- 
pellate Court, when it remanded the case 
back to the executing Court directing it to 
treat the present darkhast in time if it came 
to the conclusion that S. Nos. 25/1, 32/1 
and 33 were treated as attached in the old 
darkhast has become final. When there was 
no appeal against the order of the appellate 
Court, in my view, another appeal again 
against the order of the executing Court 
which merely complied with the directions 
of the appellate Court when it remanded 
the case back cannot be tenable. When 
there was no appeal against the order of 
remand and the direction of the first appel- 
late Court, it means that the order has be- 
come final and that was binding on both 
the parties. On this ground therefore the 
appeal of the judgment-debtor again to pro- 
long the execution to the 1st appellate Court 
cannot be said to be tenable. But this 
appeal of the decree-holder will also have 
to be allowed on another ground. Both 
the Courts below have found as a finding 
of fact that darkhast No. 745 of 1932 of 
the decree-holder was disposed of without 
decree-holder’s fault. The learned Civil 
Judge has observed that the record of the 
darkhast does not show that darkhast No. 
745/32 was disposed of. The endorsement 
on the decree shows that the decree-holder 
was paid Rs. 475/- and odd. But the dar- 
khast was disposed of although it was only 
partly satisfied. According to the learned 
Civil Judge the endorsement does not show 
that the decree-holder was in any way res- 
ponsible for the disposal of this darkhast. 
Because of this he held that the present 
darkhast was in continuation of the old 
darkhast. Even in the order below darkhast 


No. 942 of 1942 the learned Civil Judge has . 


observed that on going through the prayer 
clause in darkhast application No. 745 of 
1932 he found that the property sought to 
be attached and sold in darkhast was S. 
No. 55. The rojnama of that darkhast 
also showed that there was a request for 
rateable distribution of the assets which 
were attached in darkhast No. 929 of 1929 
in darkhast No. 745 of 1932. S. Nos. 25/1, 
32/1 and 33 which were attached in dar- 
khast No. 929 of 1929 were requested to be 
rateably distributed to the present decree- 
holder as per darkhast No. 745 of 1932. He 
also observed after considering all the cir- 
cumstances of the case that this rateable 
distribution after selling the properties was 
not done and the decree-holder in the instant 
darkhast is not responsible for the same. 


According to him there was no fault of the 
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decree-holder. In view of this finding it is 
difficult for me to accept what the learned 
Assistant Judge says. According to him 
the important point that fell for decision 
was: “what is the effect of the attachment 
in view of the fact that regular darkhast 
No. 745 of 1932 came to be disposed of on 
23-6-457?” and no sooner darkhast No. 745 
of 1932 was disposed of, it cannot be held 
according-to him that the attachment of the 
three survey numbers in the old darkhast 
would be of any help to the decree-holder. 
This observation in my view is untenable. 


5. Section 73 of the Civil Proce- 
dure Code provides for the proceeds of exe- 
cution sale to be rateably distributed among 
decree-holders. The relevant portion there» 
of says: 

“Where assets are held by a Court and 

more persons than one have, before the 
receipt of such assets, made application to 
the Court for the execution of the decrees 
for the payment of money passed against 
the same judgment-debtor and have not ob- 
tained satisfaction thereof, the assets after 
deducting the costs of realization, shall be 
rateably distributed among all such per- 
sons.” 
The object of this section is to provide a 
cheap and expeditious remedy for the exe- 
cution of money-decrees held against the 
same judgment-debtor by adjusting the 
claims of rival decree-holders without the 
necessity for separate procedings. The ob- 
ject is also to prevent unnecessary multipli- 
city of execution proceedings, to obviate, in 
a case where there are many decree-holders, 
each competent to execute his decree by 
attachment and sale of a particular property 
the necessity of each and every one sepa- 
rately attaching and separately selling that 
property. Since the instant darkhast can 
easily be said to be in continuation of pre- 
vious darkhast No. 745 of 1942 (1932?) be- 
cause it was disposed of without any fault 
of the decree-holder, the decree-holder is 
entitled to rateable distribution of the pro- 
ceeds from the sale of S. Nos. 25/1, 32/1 and 
33 of the judgment-debtor attached in dar- 
khast No. 929 of 1929. The present dar- 
khast was filed before darkhast No. 929 of 
1929 was disposed of. The properties 
which were attached in darkhast No. 929 of 
1929 can also be said to have been attached 
in darkhast No. 745 of 1932 as well as in 
the present darkhast. 


6. In Chamava Rachaya v. Iraya 
Sangava Hiremath, 33 Bom LR 1082 = 
(AIR 1931 Bom 492) this Court has observ- 
ed that where the execution of a decree is 
ordered but owing to sgme interruption not 
attributable to the decree-holder himself, 
the order for execution cannot be carried 
out and subsequently on the removal of the 
interruption the decree-holder applies to 
carry out the previous order of execution, 
such an application is not a fresh applica- 
tion for execution but merely one to revive 


150 Bom. [Prs. 1-2] 


or to continue the previous execution pro- 
ceedings. This view of our Court was also 
accepted by Full Bench of Allahabad High 
Court in Chhattar Singh v. Kamal Singh, 
ILR 49 All 276 = (AIR 1927 All 16) (FB) 
their Lordships held that where the execu- 
tion of a decree has been suspended through 
no act or default of the decree-holder he 
has a right to ask the Court to revive and 
carry through the execution proceedings 
which have been suspended. It appears to 
me therefore that the trial Court was right 
in holding the present darkhast to be in 
continuation of the old darkhast and the 
learned Assistant Judge was wrong in set- 
ting aside that order. I, therefore, set aside 
the order passed by the Assistant Judge 
dated 24-12-1963 and restore the order of 
the darkhast Court, Joint Civil Judge, Amal- 
ner, dated 11-1-1962. . 

7. Appeal allowed with costs. 

8. Whe record and proceedings shall 
go to the darkhast Court immediately for 
disposal according to law. 

Appeal allowed. 


AIR 1973 BOMBAY 150 (V 69 C-39) 
K. K. DESAI AND VAIDYA, JJ. 
Mohan Gopal Chavan, Petitioner v. 


T. R. Kulkarni and another, Opponents. 


Special Civil Appln. No. 2078 of 1963, 
an Spl. C. A. No. 2520/68), D/- 12-1- 
972, to quash order of President of 
ie oo of Appeal, Sholapur, D/- 

Index Note:— (A) Maharashtra Region- 
al and Town Plamiing Act (37 of 1966), 
Section 74 — Appeal filed within limitation 
-— Non-mention of Corporation eo momine 
as respondent would be of no consequence. 


Brief Note:— (A) In every appeal under 
Section 74 the only aggrieved party would 
always be the concerned Corporation. Hence 
where an appeal mentioning Town Planning 
Officer as respondent, is within limitation, 
the non-mention of the Corporation eo 
nomine as respondent would be of no con- 
sequence. So a post limitation amendment 
application to implead the Corporation as 
2nd respondent cannot be rejected and the 
appeal cannot be considered as time-barred 
against Corporation. (Para 4) 

Index Note:— (8) Maharashtra Region- 
al and Town Planning Act (37 of 1966), 
Section 74 — Appeal — There is mo right 
of appeal in matter of quantum of compen- 
sation for acquired land. (Para 7 

Sharad Manohar, for Petitioner (in 
both); Prakash S. Shah, for Opponent No. 
2 (in both). 

K. K. DESAI, J.:— The _ petitioner’s 
Appeal No. 47 of 1967 under Section 74 
of the Maharashtra Regional and Town 
Planning Act, 1966, was dismissed by the 
a dere de asf Dak CARROT eal E G 
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District Judge, Sholapur, being the Tribunal 
of appeal under the above Act by the judg- 
ment and order dated June 28, 1968, which 
is a common judgment in the matter of 
Town Planning Appeals Nos, 1 to 113 of 
1967. The learned Judge held that in the 
petitioners Appeal No. 47 of 1967 as also 
in about other 10 appeals before him the 
Municipal Corporation of Sholapur bad not 
been made a party respondent. In five of 
these appeals, at. the time of the first hear- 
ing of the appeals, an objection was raised 
on June 4, 1968, that the Municipal Corpo- 
tation was a necessary party respondent for 
the purposes of these appeals. In view of 
that contention, the petitioner applied on 
June 5, 1968, that the memo of appeal 
should be allowed to be amended by show- 
ing the Municipal Corporation as the 2nd 
respondent, the first respondent being tho 
Town Planning Officer, Sholapur. The learn- 
ed Judge rejected that application for am- 
endment by his order dated June 5, 1968. 
In connection with rejection of the applica- 
tion, the learned Judge called upon the Ad- 
vocate of the Municipal Corporation who 
was present for the hearing of all the other 
appeals before the learned Judge to show 
cause why the amendment should not be 
allowed. Having regard to the arguments 
advanced by the Advocate for the Corpora- 
tion, the application was rejected. The a 
peal was then finally heard along with 

the above other appeals and for the reasons 
mentioned in paragraph 27 of the common 
judgment delivered in the appeals, the learn- 
ed Judge dismissed the Appeal No. 47 of 
1967 of the present petitioner., The learned 
Judge stated that the appeal was filed on 
ist February, 1967. The period of limita- 
tion prescribed under Section 74 (1) of the 
Act was two months from the date of the 
communication of the Arbitrator’s (Town 
Planning Officer) decision to the appellant. 
The learned Judge held that the period of 
limitation commenced to run from January 
5, 1967, and that the appeal should have 
been filed in any event having regard to the 
coming into force of the above Act of 1966 
before the end of April 1967. The applica- 
tion for amendment of the memo of appeal 
by addition of the Corporation as 2nd res- 
pondent was made on June 5, 1968, much 


- beyond the period prescribed for filing an 


appeal against the Corporation. He held 
that the delay was of one year and two 
months and there was no sufficient ground’ 
for condoning delay. For this reason, hs 
dismissed the appeal. 


2. The above decision of the learn-- 
ed Judge is challenged before us by Mr. 
Sharad Manohar on behalf of the petitioner 
on diverse grounds. He submitted that ap- 
peals by third parties citizens under Sec- 
tion 74 of the Act must in all cases be 
against the Municipal Corporation concern- 
ed and not against any other parties at all. 
The result of this position was that the 
Municipal Corporation need not be men- 
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tioned in the memo of appeal as a party 
respondent. The default in not mention- 
ing the Municipal Corporation was for the 
above reason of no consequence at 
Each and all the parties including the Jearn- 
ed Judge were aware that the appeal was 
only against the Municipal Corporation _ of 
Sholapur and against no one else. The 
learned Judge should have, therefore, held 
that the default in mentioning the name of 
the Municipal Corporation as a respondent 
in the memo of appeal was of no conse~ 
quence. The Jearned Judge’s finding that 
the appeal was time barred against the Cor- 
poration was accordingly incorrect. He 
further submitted that it was the duty of 
the appellate Tribunal to take notice of the 
statutory provisions of the above Act and 
come to the above finding. In connection 
with his submissions, he referred to the pro- 
visions in Order 1, Rule 10 of the Code of 
Civil Procedure and Sections 21 and 29 (2) 
of the Indian Limitation Act, 1963. 


3. Mr. Shah for the respondent No. 
2 has submitted that we should not accept 
these submissions made by Mr. Manohar. 
In his submission, having regard to the ex- 
piry of time, the scheme as finally settled 
by the above appellate order has become 
final scheme and the disposal of the peti- 
tioner’s appeal even by decision made in 
favour of the petitioner will not be suffi- 
cient to affect the finality of the scheme. 
He has in that connection relied upon the 
provisions in Section 86 of the Act. Mr. 
Manobar has in reply relied upon the pro- 
visions in Section 91 of the Act which 
enable the Planning Authority to correct 
irregularities in the scheme. 


4, In connection with the above 
submissions, without referring to the con- 
tents of all the relevant sections of the Act, 
it may at once be observed that the provi- 
sions of the Act are meant for formulation, 
inter alia, of town planning schemes. 
connection with the formulation of such 
schemes, power has been conferred on the 
authorities to reconstitute original plots of 
owners and to fix compensation for discon- 
tinuance of use of plots by the owners and 
Arbitrator appointed under Section 72 is au- 
thorised to determine and fix diverse mat- 
ters specified in items (i) to (xviii) of sub- 
section (3) of Section 72. In connection 
with all these matters to be decided by Arbi- 
trator, the aggrieved parties can only be on 
the one side citizens and on the other the 
Municipal Corporation interested in the fina- 
lisation of the Town Planning Scheme in 
question. In appeals filed before the ap- 
pellate Tribunal under Section 74 of the 
Act in respect of the decisions made in the 
matter of each plot the owner of the plot 
on the one hand and the concerned Munici- 
pal Corporation would be the only directly 
aggrieved parties. The result of the provi- 
sions in the Act for formulation and finali- 
sation of town planning scheme and parti- 
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cularly the contents of the Section 72 (3) 
and the provision for appeal under Section 
74 is that in all appeals by citizens-plots 
owners before the appellate Tribunal under 
Section 74 the only aggrieved party would 
always be the concerned Municipal Corpo- 
ration. Having regard to the above situa- 
tion, the fact that the petitioner had men- 
tioned in his memo of appeal the Town 
Planning Officer as the respondent and had 
failed to mention the Municipal Corpora- 
tion of Sholapur as the 2nd respondent was 
of no consequence whatsoever. It was the 
result of the above scheme of the Act that 
the appellate Tribunal—the District Judge— 
heard all the appeals arising from the 
decisions made by the Arbitrator as Ap- 
peals Nos. 1 to 113 of 1967 at the same 
time and pronounced decision by a single 
common judgment in all the appeals. The 
learned Judge should have appreciated the 
above scheme of the Act and that the fail- 
ure of the petitioner to mention the Muni- 
cipal Corporation of Sholapur eo nomine 
in the memo of appeal was accordingly of 
no consequence. The learned Judge should 
have, therefore, granted the application for 
amendment made on behalf of the peti- 
tioner. The learned Judge was wrong in 
rejecting that application for amendment 
and further making a finding that the ap- 
peal of the petitioner was barred by the 
period of limitation prescribed under Sec- 
tion 74 of the Act, 

5, Now, Mr. Shah is possibly right 
in his submission that the decision of this 
appeal in favour of the petitioner will not 
assist the petitioner in any manner for the 
reason that the scheme has now become en- 
tirely final under Section 86 of the Act, but 
we do not think it appropriate to discuss 
and determine this question raised by Mr. 
Shah in the present petition. The matter 
may be discussed in the appeal of the peti- 
tioner before the appellate Tribunal. There 
will be liberty in the appellate Tribunal to 
decide this question in accordance with law. 

6 In the result, the petitioner suc- 
ceeds in this petition. The Municipal Cor- 
poration of Sholapur will be added as the 
2nd respondent in the petitioner’s appeal 
No. 47 of 1967 and the questions raised in 
the petitioner’s appeal will be decided by 
the Tribunal of Appeal on the footing that 
the appeal was not barred by the Law of 
Limitation. There will be no order as to 
costs. 

Special Civil Application Mo. 2520/68. 

7. The facts in the Special Civil 
Application No. 2520/68 are in many res- 
pects similar to the facts in Special Civil 
Application No. 2078 of 1968 just disposed 
of. Even so there is no necessity of setting 
aside the decision of the Tribunal of Appeal 
that the appeal of the petitioner was barred 
by the Law of Limitation. The reason for 
the above finding is that as is mentioned in 
paragraph 2 of the petition the petitioner 
trust was the owner of original plot No. 
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155 admeasuring 13 square yards situated at 
Mangalwar Peth, Sholapur. The whole of 
the plot has been completely acquired by 
the Municipal Corporation of Sholapur for 
the purpose of widening of the road. The 
petitioner’s grievance in the appeal filed by 
it was that the compensation of Rs. 3,159 
fixed in respect of this plot of land should 
have been fixed at Rs. 6,750. We called 
upon Mr. Sharad Manohar to point out 
provisions in the Act which entitle the peti- 
tioner to file an appeal on the question of 
the quantum of compensation for wholly 
acquired plot of land of an owner. Mr. 
Manohar has stated that there was no right 


of appeal in the petitioner in the matter of 


the quantum of compensation under Section 
74 of the Act. i 
8. In the result, the petitioner is 
not entitled to any relief against the dismis- 
sal of his appeal in the present case. Rule 
is accordingly discharged. There will be no 
order as to costs. 
Order accordingly. 
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WAGLE. AND NATHWANI, JJ. 
Laxmibai Kisanrao Tamhane and 

others, Appellants v. Smt. Trivenibai, Res- 
pondent. 

Appeal No. 1117 of 1970, DJ- 13-12- 

1971, against order of M. A. Dhavle, 3rd 
ase aoe J. at Poona in Appeal No. 316 


Index Notes- (A) Bombay Temancy 
and Agricultural Lamds Act (67 of 1948), 
Section 88 (1) (b) — Whether ingredients of 
the section aré satisfied or mot cam be decid- 
ed by Civil Court exclusively — (X-Refs— 
Ss. 85, 44-C, 70) — (X-Ref:— Civil P. Ca 
S. 9). (@ara 20) 


Brief Note:— (A) Where the questions 
which arise for determination in a suit are 
whether a notification was issued by the 
State Government in regard to lands reserv~ 
ed for non-agricultural or industrial develop- 
ment and whether the lands in dispute are 
in the areas so mentioned in the notifica- 
tion, the jurisdiction of the Civil Court to 
decide those questions is not barred. The 
questions do not relate to the status of the 
parties and are not about jurisdiction and 
hence do not require decision of Revenue 
forum under the Tenancy Act. Section 88 
(1) (b) is not governed by Section 44-A pro- 
viso. (Case law discussed). 

(Paras 16, 20, 21) 


Index Note:— (B) T. P. Act, S. 11 — 
Forfeiture of temancy — Waiver of. 
(@ara 29) 


Brief Note:— (B) Acceptance of rent 
by landlord even after issuing notice termi- 
nating tenancy does not make the notice 
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ineffective. A fresh agreement must be 
proved so as tọ create a new tenancy after 


the termination of the old one. AIR 1945 
Bom 132, Followed. (Para 29) 
Cases Referred: Chronological Paras 


AIR 1969 Bom 439 = 71 Bom LR 
681, Mussamia Imam v. Rabari 

Govindbhai 26 
(1967) 69 Bom LR 699 = 1968 Mah 
30, Narayan Gopal v. Shankar 


Sitaram 24 
AIR 1966 SC 459 = 68 Bom LR 645, 
Ishwarlal Thakorelal v. Motibhai 19 


AIR 1966 SC 538 = 68 Bom LR 653, 
Kamble S. N. v. Sholapur Munici- 


pality - 20, 23 
(1958) 60 Bom LR 1383 = ILR (1959) 
Bom 577 (FB), Maganbhai Jetha- 
bhai Patel v. Somabhai 21, 23 
Civil Revn. Appin. No. 120 of 1957, 
D/- 20-12-1957 (Bom. 
AIR 1945 Bom 132 = 46 Bom LR 776, 
Navnitlal v. Baburao 
AIR 1940 PC 105 = 42 Bom LR 767, 
Secretary of State v. Mask and Co. 26 


Mr. U. R. Lalit, for- Appellants; Pra- 
kash S. Shah and K. Y. Mandlik, for Res- 
pondent. 


WAGLE, J.:-— This appeal has been 
Teferred to a Division Bench by a learned 
Single Judge as he felt that a question of 
law of some importance was involved in 
this appeal. 


2 Regular Civil Suit No. 488 of 
1966 was filed in the Court of the 4th Joint 
Civil Judge, Junior Division, Poona, by the 
present respondent seeking possession of 
property situated within the municipal limits 
of the Poona Corporation. She sought pos- 
session of Survey No. 162 Hissa Nos. 1 
and 2 admeasuring 8 acres 26 gunthas which 
was in the possession of one Kisan from 
about 1935 as tenant. On May 5, 1955 
Kisan died leaving behind him his widow, 
the appellant No. 1 and two sons Vithal 
and Raghunath, appellants Nos. 2 and 3. 
Plaintiff claimed possession on the ground 
that the tenancy was terminated by her by 
Exh. 117 dated September 13, 1965 effec- 
tive from March 31, 1966. It was the case 
of the plaintiff that since the lands were 
situated within the limits of Poona Munici- 
pal Corporation and were within the In- 
dustrial Zone, the Bombay Tenancy and 
Agricultural Lands Act, 1948, did not apply 
to these lands. : 


3. By their written statement, Exh. 
9, the defendants, the present appellants, 
took up inter alia the following contentions: 
(1) that the lands were governed by the 
Bombay Tenancy Act, (2) that Kisan was 
a protected tenant and this right was in- 
herited by the present appellants upon the 
death of Kisan, (3) that the Civil Court had 
no jurisdiction to deal with any of the mat- 
ters in issue since the case was governed 
by the Bombay Tenancy and Agricultural 
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Lands Act, 1948, as amended from time to 
time, (4) that there was no effective termi- 
nation in fact and (5) that the plaintiff had 
waived her right under the notice as sha 


had accepted rent after giving notice and 
even after the filing of the suit. 
4 The trial Court framed several 


issues and having held the issues in favour 
of the plaintiff decreed the plaintiff's suit. 
The defendants went in appeal and the appeal 
court partially allowed the appeal by pass- 
ing a conditional decree for possession. On 
the contentions raised by the defendants the 
findings were against them. Against this 
order partially allowing the appeal the de- 
fendants have filed this second appeal and 
the plaintiff has filed cross-objections re- 
garding the conditional nature of the decree. 

5. Mr. Lalit appearing for the ap- 
pellants contended that in this case an im- 
portant question of law was involved re- 
garding the jurisdiction of'a Civil Court. A 
reference was made by Mr. Lalit to the 
various provisions of the Bombay Tenancy 
Act to contend that whenever a question 
arose requiring the decision of a contention 
whether a party to the suit was entitled to 
the benefit of the Bombay Tenancy Act, 
the jurisdiction of the Civil Court was oust- 
ed. His further contention was that a 
Tenancy forum alone had the jurisdiction 
to decide any dispute arising between the 
parties, one of whom claimed the status of 
a tenant under the Bombay Tenancy Act. 

6. The argument on behalf of the 
plaintiff which was accepted by both the 
Courts was that, no provision of the Tenancy 
Act applies in the instant case on facts. 
Reliance was placed for this purpose by 
both the Courts upon Section 88 (1) (b) of 
the Bombay Tenancy Act which is as fol- 
lows:— 

“Save as otherwise provided in sub- 
section (2), nothing in the foregoing provi- 
sions of this Act shall apply— 

(b) to any area which the State Gov- 
ernment may, from time to time, by notifi- 
cation in the Official Gazette, specify as 
being reserved for non-agricultural or in- 
dustrial development;” 


On 1-8-1956 a notification R. D. No. TNC 
5156/101/65 F, was issued by Government 
reserving the following areas for non-agri-~ 
cultural and industrial development: “Areas 
within the limits of (1) Greater Bombay, 
(2) the Municipal Corporation of the Cities 
of Poona and Ahmedabad and (3) the Mu- 
nicipal boroughs of Thana, Kalyan, Surat, 
Sholapur and Hubli.” By subsequent notifi- 
cations alterations were effected but they 
did not affect the area within the Municipal 
Corporation of the City’ of Poona. Relying 
upon Section 88 (1) (b) of the Tenancy Act 
and the notification which was issued on 
1-8-1956, both the Courts held that since 
the area in dispute was within the Municipal 
limits of the Corporation of Poona, the 
Tenancy Act did not apply and therefore 
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the Civil Court did not cease to have juris- 


diction to entertain the dispute about this 
land. 
7. Mr. Lalit’s contention on this 


point was that on the date on which amend- 
ments were effected to Bombay Tenancy 
Act, 1948, and the date on which the noti- 
fication referred to above was issued, Sec- 
tion 43-C also came on the statute book. 
Section 43-C has a proviso which, accord- 
ing to Mr. Lalit, gave exclusive jurisdiction 
to the Tenancy forums in respect of suit 
lands. The proviso is as follows:-— 


“Provided that if any person has ac- 
quired any right as a tenant under this Act 
on or after the 28th December, 1948, the 
said right shall not be deemed to have been 
affected by the Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act, 1952, or 
(save as expressly provided in Section 43-D), 

y the Amending Act, 1955, notwithstand- 
ing the fact that either of the said Acts has 
been made applicable to the area in which 
such land is situate.” 


What was urged by Mr. Lalit was that this 
saving proviso revived the rights of protect- 
ed tenancy of Kisan which were inherited 
by the present appellants. 

8. One of the questions involved in 
deciding the issue whether the rights were 
revived or not was the issue of tenancy of 
the present appellants. A number of decid- 
ed cases were cited to urge before us that 
if the issue to be decided between the par- 
ties relates to the decision on the question 
of tenancy of one of the parties, then the. 
Civil Court has no jurisdiction to decide 
that question and if the jurisdiction of the 
Court is dependent upon the decision of 
this issue, then the question whether the 
Court has jurisdiction to decide the dispute 
has also to be decided by the revenue 
forum and the Civil Court had no jurisdic- 
tion to do so. 


9. We do not dispute the proposi- 
tion urged by Mr. Lalit that if a disputed 
question regarding ‘the tenancy of one of 
the parties to the suit has to be decided then 
necessarily that question has to be decided 
by the revenue forum and not by the Civil 
Court. Section 70 (b) of the Tenancy Act 
makes it a duty and the function of the 
Mamlatdar to decide whether a person is 
or was at any time in the past a tenant or 
a protected tenant or a permanent tenant 
and by Section 85 the jurisdiction of Civil 
Court is expressly taken away in this res- 
pect. Section 85-A of the Tenancy Act pro- 
vides for a reference to be made by the 
Civil Court to a revenue forum whenever 
such a question arises in a suit. Relying 
upon the provisions of Section 70 (b) and 
Sections 85 and 85A, Mr. Lalit’s contention 
was that an issue whether the defendants in 
the instant case were protected tenants “or 
tenants could not be decided by the Civil 
Court. Since it was one of the questions in 
dispute raised in the suit, his further con- 
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tention was that the Civil Court had no 
jurisdiction to decide any of the issues in 
this matter and that it was incumbent upon 
the Civil Court to make a reference about 
these issues to the revenue forum under 
Section 85-A of the Bombay Tenancy Act. 
The issues as raised in the suit include issue 
No. 1 before the trial Court, “Has this 
Court jurisdiction to try this suit?” Similar 
is issue No. 1 before the appeal Court, 
Issue No. 2 before the trial Court was “Is 
the suit barred by the provisions of the 
Bombay Tenancy and Agricultural Lands 
Act?” The appeal Court, however, consi- 
dered this issue as included in issue No. 1 
before it, namely, “whether the Civil Court 
has jurisdiction to try this suit?” Mr. Lalit’s 
contention was that since the status of the 
defendants had to be decided before the dis- 
pute between the parties could be resolved 
and the status being in reference to a status 
within the meaning of the Tenancy Act, 
the Civil Court had no jurisdiction to enter- 
tain this dispute and that a reference was 
obligatory upon the Civil Court under Sec- 
tion 85-A of the Bombay Tenancy Act. 


10. The first point, therefore, that 
arises is whether in the circumstances of 
this case, it is necessary to decide any of 
the issues which are within the exclusive 
jurisdiction of the tenancy forum for deter- 
mining the jurisdiction of the authority, 
whether a Civil Court or a revenue forum. 
Mr. Lalit’s argument was that such a ques- 
tion regarding the decision of status was 
necessary for the disposal of the question 
whether the Civil Court had jurisdiction to 
entertain the suit. we have earlier 
pointed out, the contention on behalf of 
the landlord was that under the provisions 
of Section 88 (1) (b) of the Tenancy Act 
read with the notification issued on 1-8-1956, 
no provision included in Sections 1 to 
of the Bombay Tenancy Act applied to an 
area covered by the notification. The Mu- 
nicipal Corporation of Poona came into 
existence long before 1-8-1956 and there is 
no dispute that the area in dispute between 
the parties is included within the limits of 
the Municipal Corporation of Poona. If 
therefore the notification is operative along 
with the provisions of Section 88 (1) (b), 
then a clear case is made out on behalf of 
the plaintiff that any of the provisions con- 
tained in Sections 1 to 87 of the Tenancy 
Act do not apply to the facts of this case, 
Section 43C upon which reliance’ was plac- 
ed is included within Sections 1 to 87 men- 
tioned as “foregoing provisions of this Act” 
in Section 88 (1) of the Tenancy Act and 
therefore, according to Mr. Shah for the 
plaintiff, the Tenancy Act was wholly in- 
applicable to the facts of this case. On 
these contentions a point arises whether for 
the purpose of deciding whether the Civil 
Court has the jurisdiction or not, it is ne- 
cessary to decide the question of status of 
the defendants. If the status of the defen- 
dants has necessarily to be decided before 
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the question of jurisdiction can be decided, 
then we are of opinion that the contention 
advanced by Mr. Lalit must prevail and 
the Civil Court would have no jurisdiction 
to decide the issue even of jurisdiction be- 
cause it would be dependent upon the deci- 
sion regarding status of the parties, 


li. Section 88 of the Tenancy Act 
had undergone radical changes in 1956. Tni- 
tially Section 88 of the Bombay Tenancy 
Act included four clauses which exempted 
certain lands from the operation of the Act, 
Those clauses referred respectively (a) to 
Government land, (b) to lands which were 
held on lease for the purpose of an indus- 
trial or commercial undertaking, (c) to areas 
which were included within the limits 
Greater Bombay and -Municipal limits of 
Poona, Ahmedabad, Surat and Hubli and 
(d) to an area wherein a notification was 
issued by the Government specifying the 
land as being reserved for urban non-agri- 
cultural or industrial development. In 1953 
by’ Act XXXII of 1952, which came into 
operation on January 12, 1953, some addi- 
tional areas were included in clause (c) and 
a proviso was also added by which lands 
under the management of the State Gov- 
ernment and lands wherein the tenant held 
50 acres of Jirayat land or 124 acres of Ba- 
gayat land were excluded from the opera- 
tion of Section 32 or 34. 


12. By a further amendment by Act 
LX of 1953 which came into operation 
from November 23, 1953, it was laid down 
that if the land of an entire survey 
number was included within the limits of 
the area mentioned in clause (c) then the 
entite Jand should be considered as having 
been included within those areas. 


13. hereafter by Act XIE of 1956 
which came into effect from August 1, 1956, 
considerable changes were made in the sta- - 
tute. Section 88 was” remodelled and split 
up into Sections 88, 88A, 88B, 88C, 88CA, 
88CB and 43C. Section 88D was also in- 
cluded in the statute book as giving power 
to the State Government to withdraw any 
exemption. The scheme of the Act after 
the amendment of 1956 appears to be that 
except in regard to lands which were held 
on lease from Government, areas which 
were included in a notification issued by the 
State Government as reserved for non-agri- 
cultural or industrial development estate or 
land taken under the management of the 
Court of Wards etec., or an estate or land 
taken under management by the State Gov- 
ernment under Chapter IV, Section 65 
of the Tenancy Act etc.,~the rest of the 
exemptions were contained in different sec- 
Section 88-A exempted the ap- 
plication of the Act to a land trans- 
ferred to or- by a Bhoodan Samiti re- 
cognised by the State Government. Section 
88B exempted the application of certain pro- 
visions of the Act to lands held or leased 
by local authorities, Universities or trusts fop 
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educational purposes, hospital, Panjarapole, 
Gaushala or an institution for public religi- 
ous worship or lands assigned or donated 
by any person for rendering services to the 
community and to lands taken under 
management temporarily by the Civil, Re- 
venue or Criminal Courts. Section 88C 
exempted certain lands from the application 
of certain sections wherein the total income 
of a person claiming the relief did not ex- 
ceed Rs. 1500/-. Section 88CA exempted 
lands held as inam or watan for service use- 
ful to Government. Section 88CB exempted 
lands held as ‘saranjam’ on the date of the 
commencement of the Bombay Tenancy and 
Agricultural Lands (Amendment) Act, 1962. 
Section 88D empowered the State Govern- 
ment to direct the withdrawal of any such 
exemption to any land for specified reasons. 


14. By Section 43C a provision was 
made regarding the exemption from appli- 
cation of certain sections to lands in_ the 
areas within the limits of (a) Greater Bom- 
bay, (b) a municipal corporation constituted 
under the Bombay Provincial Municipal 
Corporations Act, 1949, (c) a municipal 
borough constituted under the Bombay Mu- 
nicipal Boroughs Act, 1925, (d) a Municipal 
district constituted under the Bombay Dis- 
trict Municipal Act, 1901, (e) a cantonment 
or (f) any area included in a Town Plan- 
ning Scheme under the Bombay Town Plan- 
hing Act, 1954. The scheme of the Act, 
therefore, appears to be that each head had 
been treated separately after the amendment 
Act of 1956 and the head with which we 
are concerned is dealt with Section 43C re- 
ferring to areas included within the limits 
of clause (b), viz. “a municipal corpora- 
tion constituted under the: Bombay Provin- 
cial Municipal Corporations Act, 1949.” 


15. Mr, Lalit’s contention was that 
Kisan was a protected tenant within the 
meaning of the Bombay Tenancy Act, 1948. 
and therefore those rights were saved to his 
successors-in-interest by reason of the pro- 
viso to Section 43C. If, therefore, the con- 
tention made by the defendants was that 
they were entitled to the benefits of the Act 
by reason of the proviso, if was necessary 
to hold whether oe vee applied to the 
defendants. Incidentally one of the ques- 
tions necessarily involved was whether the 
defendants were entitled to the status of 
protected tenants for the application of the 
provisions of the Tenancy Act. He there- 
fore urged that in spite of the various am- 
endments made upto 1956, the rights of his 
clients as protected tenants were saved and 
that the rights could only be determined 
under the Bombay Tenancy Act and there- 
fore the Civil Court had no jurisdiction to 
determine the dispute between the parties. 


16. The contention on behalf of the 
other side which was accepted by both the 
Courts below was that a question of juris- 
diction had to be decided by the Court and 
that the Civil Court had the right to deter- 
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mine the question of jurisdiction, namely, 
whether ‘it could exercise jurisdiction in the 
dispute. The decided cases, some by the 
Supreme Court, some by the Full Bench of 
this Court and some by Division Bench ‘of 
this Court, lay down that if an issue arises 
which has necessarily to be decided under 
the Tenancy Act, then the Civil Court had 
no jurisdiction to decide that issue. Inci- 
dentally if the question of jurisdiction of 
the Civil Court has to depend upon an issue 
which has first to be decided within the 
Tenancy Act then necessarily even the issue 
regarding the jurisdiction of a Civil Court 
can only be decided by a Revenue forum, 
and not by a Civil Court. We do not dis- 
pute the proposition laid down (1) that if 
there is an issue which arises between the 
parties which can only be decided by a re- 
venue forum then the Civil Court has no 
jurisdiction to decide that question, (2) that 
if an issue about jurisdiction requires the 
decision of a question which falls within the 
exclusive jurisdiction of a revenue forum, 
then the issue of jurisdiction cannot also be 
decided by a Civil Court. In the instant 
case, therefore, the question arises whether 
any issue under the Tenancy Act regarding 
the status of parties or otherwise has to be 
decided before the issue of jurisdiction can 
be decided in this case. We find on going 
through the facts and the provisions of law 
that no such issue which requires a decision 
of an exclusive forum under the Tenancy 
Act has to be decided before the issue of 
jurisdiction can be decided in this case. Our 
reasons for the same are the following: 


17. The point raised in this case is 
whether in view of Section 88 (1) (b) of the 
Tenancy Act and a notification issued by 
the State Government on 1-8-1956, any of 
the provisions of Sections 1 to 87 of the 
Tenancy Act apply in the instant case. This 
point has to be decided by reference only 
to two circumstances; first, whether a noti- 
fication to be issued by State Government 
is issued by it on 1-8-1956 granting exemp- 
tion to lands as being reserved for non-agri- 
cultural and industrial development. We 
find that the decision on this point is not 
exclusively within the jurisdiction of a re- 
venue forum. Section 70 of the Bombay 
Tenancy Act does not include in it an issue 
about the issuance of a notification by State 
Government under Section 88 (1) (b) of the 
said Act. The point, therefore, whether a 
notification has been issued by the State 
Government is a point to be deci“ed in 
the abstract without the reference to any 
of the provisions of the Tenancy Act which 
require to be disposed of exclusively by re- 
yenue forum. In the instant case, it has 
been proved that a notification was issued 
on 1-8-1956 including the lands within the 
Municipal Corporation of Poona, as bein 


reserved for non-agricultural or industri 
development. 
13. The next question is whether 


the disputed lands are within the limits of 
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the Poona Municipal Corporation. This 
issue also does not find a place within any 
of the provisions of Section 70 of the Act. 
This issue also therefore, is not within the 
exclusive jurisdiction of the revenue forum. 
In deciding these two issues, one whether 
a notification is issued by the State Govern- 
ment and secondly whether the lands in dis- 
pte are included within the limits of Poona 

unicipal Corporation, no issue arises re- 
garding the status of any of the defendants. 
No other issue also arises which has neces- 
sarily to be decided by the revenue forum 
within the provisions of Section 70 of the 
Tenancy Act. The questtion whether the 
land is included within the municipal limits 
of Poona Corporation and the question 
whether notification is issued by the State 
Government are not dependent upon dispo- 
sal of any of the issues regarding tenancy 
as contended by the defendants. If the 
issues can be answered without reference to 
any of the decisions which require to be 
taken by exclusive forum under the Ten- 
‘ancy Act, then we see no reason why the 
Civil Court had no jurisdiction to decide an 
issue regarding jurisdiction. On going 
through the amendments we find that the 
facts on the two points which have to be 
decided for deciding the question. regarding 
the jurisdiction of the Civil Court had no 
particular reference to any of the issues re- 
quired to be decided by an exclusive forum 
only. With this background we will now 
scrutinize the authorities relied upon by the 
learned counsel for alleging that this ques- 
tion of jurisdiction as raised in this dispute 
has ‘also necessarily to be decided by the 
revenue forum. 

19. Very strong reliance was placed 
by the learned counsel Mr. Lalit on the 
decision of Supreme Court in Ishverlal Tha- 
korelal v. Motibhai, 68 Bom LR 645 = 
(AIR 1966 SC 459). The facts of this case 
before the Supreme Court were as follows: 
A suit was instituted in the Civil Court be- 
fore the coming into operation of the Bom- 
bay Tenancy and Agricultural Lands (Am- 
endment) Act, 1956, claiming possession on 
the basis that the provisions of the Act did 
not apply to the lands in question as they 
were included within the municipal limits 
of the town of Broach. Upon amendment 
of the Act in 1956, the proviso revived the 
rights of the parties and a point was taken 
on behalf of the tenants that although by 
the earlier amendments which included the 
lands within the inoperative provisions of 
the Act, the proviso revived their rights. 
The Supreme Court had therefore to consi- 
der the effect of the amendment by addi- 
tion of the proviso and their observations 
are as follows: 


“The effect of the amendment was to 
restore to tenants of lands within certain 
municipal boroughs (such lands not falling 
within the description of lands described in 
Section 88 as amended and Sections 88A 
to 88C as inserted) the protection of the 
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Bombay Tenancy and Agricultural Lands 
Act LXVII of 1948 as originally enacted.” 
In the case before the Supreme Court their 
Lordships found that the findings recorded 
by the District Judge that the Civil Court 
had no jurisdiction to decide the suit and 
the ultimate order passed by the District 
Judge dismissing the plaintiff’s suit were not 
strictly accurate. Their Lordships altered 
that order by holding that the suit should 
not have been dismissed but they upheld the 
contention that the Civil Court had no juris- 
diction to entertain that point since ques- 
tion regarding tenancy of the defendant was 
necessarily to be decided before the ques- 
tion of jurisdiction could be decided. On 
the application of the proviso to Section 
43C, one question which required the deter- 
mination was whether the rights of the de- 
fendant were revived under the proviso. 
Those rights, as claimed by the defendant, 
were that he was a tenant within the mean- 
ing of the Bombay Tenancy and Agricultu- 
tal Lands Act, 1948. The question whether 
the Civil Court had or did not have juris- 
diction was dependent. upon the decision of 
the question whether the defendant was a 
tenant as contended by him. Their Lord- 
ships in these circumstances held that since 
a question regarding tenancy had necessarily 
to be decided by the revenue forum and the 
question of jurisdiction depended upon the 
decision on that question, the revenue forum 
was the only authority which could dispose 
of the matter and the Civil Court had no 
jurisdiction to entertain the suit until and 
unless the points were decided by the reve- 
nue forum. The distinction between the 
facts of the instant case and the case decid- 
ed by the Supreme Court is that in the 
instant case no issue regarding tenancy 
arises for disposal of the question .regard- 
ing jurisdiction whereas in the case before 
the Supreme Court a question did arise for 
decision regarding the tenancy or status of 
parties before the question of jurisdiction 
could be decided. We, therefore, hold that 
the ratio of 68 Bom LR 645 = (AIR 1966 
SC 459) will not apply to the facts of the 
instant case. f 


20. The two lower courts, however, 
relied upon a decision of the Supreme Court 
in S. N. Kamble v. Sholapur Municipality, 
68 Bom LR 653 = (AIR 1966 SC 538) for 
considering the effect of the provisions con- 
tained in Section 88 (1) (a) of the Bombay 
Tenancy and Agricultural Lands Act. 
this decision, the Supreme Court held as 
follows: 


“The effect of the express provision 
contained in Section 88 (1) (a) of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, before its amendment in 1956 is that 
Section 31 of the Act must be treated as 
non-existent so far as lands held on lease 
from a local authority are concerned. There- 
fore, under Section 88 (1) (a) there will be 
no protection under. the Act for protected 
tenants under the Bombay Tenancy Act, 
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1939, so far as lands held on lease from a 
local authority are concerned.” 


This decision was concerned with the provi- 
sions of Section 88 (1) (a) of the Tenancy 
Act but we hold that the lower Court was 
justified in coming to the conclusion that the 
ratio could be relied upon for the disposal 
of the question under Section 88 (1) (b) 
also. The words “Nothing in the foregoing 
provisions of this Act” were construed by 
the Supreme Court in 68 Bom LR 653 and 
they held that the interpretation of these 
words was that the provisions of the Act 
mentioned therein do not apply provided 
the ingredients of Section 88 (1) (a) are 
satisfied. Similar would be the case in re- 
gard to the application of this very expres- 
sion in regard to the provisions of Section 88 
(1) (Œ) if the ingredients of Section 88 (1) 
(b) are satisfied, We find in the instant 
case ‘that the ingredients of Section 88 (1) 
(b) are satisfied and the fact whether they 
are satisfied or not can be decided without 
reference to any of the questions which are 
exclusively within the jurisdiction of the 
revenue forum. The two facts which re- 
quire proof for the satisfaction of the in- 
gredients of Section 88 (1) (b) are (1) whe- 
ther a notification was issued by the State 
Government in regard to lands reserved for 
non-agricultural or industrial development 
and (2) whether the lands in dispute are in 
the areas so mentioned in the notification. 


21. Relance was placed by the 
learned Counsel on the Full Bench decision 
of this Court in Maganbhai Jethabhai Patel 
v. Somabhai, (1958) 60 Bom LR 1383 (FB) 
for urging that although the proviso is to 
Section 43-C, the said proviso is not restrict- 
ed or qualified by the provisions of Sec- 
tion 43-C and that it has an effect on all 
the other sections of the Act. At p. 1389 
the Full Bench considering the scope of the 
proviso holds that the proviso is not intend- 
ed as an exception to the provisions of the 
main Section 43-C but that it has a wider 
scope and this proviso will prevail in regard 
to other sections also. Reliance was placed 
upon the said decision of the Full Bench to 
contend that the proviso as interpreted by 
the Full Bench must necessarily be consider- 
ed as a proviso to Section 88 (1) (b) also. 
The Full Bench was not considering any 
question about the effect of the main clause 
in Section 88 (1) and the scope of the pro- 
viso to Section 43-C. The argument ad- 
vanced has therefore to be considered by 
reference to the amendment effected in 1956 
by which Section 43-C was included in the 
statute book as separate from Section 88 and 
the introduction of the proviso thereto for 
the first time. If the plain meaning of Sec- 
tion 88 (1) is to be considered, then if the 
ingredients of Section 88 (1) (b) are satisfied, 
nothing in the foregoing provisions of the 
Act shall apply to the circumstances of such 
a case. There is no doubt that the Legisla~ 
ture which made the amendments to Sec- 
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tion 88 by splitting the section into several 
sections we have referred to above, made 
Section 43-C including the proviso as one of 
the sections included within Sections 1 to 87 
which are the foregoing provisions to Sec- 
tion 88. If the intention of the Legislature 
has to be considered by the plain meaning 
to Section 88 (1), then one thing is clear 
that if the ingredients of Section 88 (1) (b) 
are satisfied, no provision coming before 
Section 88 would have any operative effect. 


22. The learned Counsel, however, 
urged that the interpretation given to Sec- 
tion 43-C proviso by the Full Bench must 
necessarily be considered as an exception to 
the normal rule of interpretation regarding 
Section 88 (1) (b). The first point, how- 
ever, which militates against this interpreta- 
tion is that the legislature which intended 
the amendment placed Section 43-C includ- 
ing its proviso before Section 88 of the am- 
ended Act. As we have earlier pointed 
out, original Section 88 was split up into 
several sections, one of them being S, 43-C 
and the others being 88-A, 88-B, 88-C, 
88-CA and 88-CB. If the intention of the 
Legislature was that the proviso to S. 43-C 
should prevail upon Section 88, then there 
was nothing to prevent the Legislature from 
placing the provisions of Section 43-C after 
the provisions of Section 88. If an inten- 
tion of the Legislature has to be gathered by 
reason of the contents of the Act, then 
necessarily it must follow that the Legisla- 
ture deliberately intended that the contention 
of Section 43-C must be before the contents 
of Section 88. 

23. On the canons of interpretation, 
we see no reason to take any view different 
from the normal rule regarding the inter- 
pretation given to Section 88 (1) (a) by the 
Supreme Court in 68 Bom LR 653 = (AIR 
1966 SC 538). We cannot therefore accept 
the argument of the learned Counsel that 
by reason of the decision of the Full Bench 
in (1958) 60 Bom LR 1383 (FB) we should 
hold that the provisions of Section 43-C 
proviso should also act as a proviso to Sec- 
tion 88 (1) (b) of the Tenancy Act. | 

-24. In Narayan Gopal v. Shankar 
Sitaram, (1967) 69 Bom LR 699 a similar 
question had arisen before a Division Bench 
of this Court and the Division Bench held 
that the right of a tenant of lands which 
were excluded from the Bombay Tenancy 
and Agricultural Lands Act, 1948, by Bom- 
bay Act XXXII of 1952, but which was 
revived by the proviso to Section 43-C of 
the Act, can be affected by a notification 
under Section 88 (1) (b) of the Act which 
was issued on the same date on which Bom- 
bay Act XII of 1956 (which added Ss. 43-C 
and 88 (1) (b)) came into force. Therefore, 
once action is taken under Section 88 (1) (b) 
the protection given by the Act is taken 
away.. The Division Bench, therefore, held 
that if the ingredients of Section 88 (1) (b) 
are satisfied then the provisions of the pro- 
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viso to Section 43-C do not apply. The 
observations of the Division Bench at p. 703 
are as follows: 

“Once action is taken under Section 88 
(1) (b) the protection given by the Act is in- 
tended to be taken away. The present con- 
flict between the proviso to Section 43-C and 
the group of Sections 88 to 88-B can be 
resolved by limiting the meaning of the 
proviso, with the qualification that the Act 
itself must be applicable in which case alone 
the proviso can apply. .«...... It is apparent 
that if the whole Act does not apply on a 
notification being issued, the amendments 
also do not apply. If the Act itself is not 
applicable to lands exempted by these sec- 
tions there can be no question of reviving 
the right of the tenant or continuing it.” 


24-A. In Civil Revn. Appin. No. 120 
of 1957 decided on 20-12-1957 (Bom) by 
Chainani J., as he then was, and Patel J. a 
similar question regarding the decision of 
the issue of jurisdiction arose. ‘The facts 

of that case were that during the pendency 
` of a suit filed by plaintiffs the Bombay 
Tenancy and Agricultural Lands Act, 1956 
(Act XIN of 1956) came into force with ef- 
fect from 1st August 1956. The old Sec- 
tion 88 of the ‘Act of 1948 was replaced by 
another new Section, which did not contain 
any provision exempting any area, situated 
within the Municipal limits, from the provi- 
sions of the Act. This provision was made 
in Section 43-C, inserted in the Act by the 
Amending Act of 1956. The question about 
the applicability of the Act to the lands in 
question was then considered and decided 
and it was held that the suit filed by the 
landlords was competent. The learned 
Judges observed as follows: 


“The question whether this section and 
the other sections of the Act did or did not 
apply was, however, decided by this Court, 
even though the defendant had claimed to 
be a protected tenant. In the present case 
also, the question, whether Section 85 of the 
Act applies or not, depends upon the deci- 
sion of the question whether the Amending 
Act of 1955 does or does not apply to the 
present proceedings. In our opinion, the 
Civil Court is competent to decide this ques- 
tion. Its jurisdiction cannot be ousted 
merely because it will have no power to de- 
cide the question about the defendant being 
a tenant or not, in case the Act of 1955 was 
held to be applicable to the present proceed- 
ings.” 


The ratio of this case must apply to the in- 
stant case by analogy. The question before 
us is whether on the ingredients of Section 88 
(1) (b) having been satisfied the provisions 
of the Act coming prior to Section 88 apply 
in the instant case. A similar question Te- 
garding the application of Section 43-C was 
before the Division Bench in Civil Revn. 
Appin. No. 120 of 1957, DJ- 20-12-1957 
(Bom) and the learned Judges held that the 
Civil Court had the jurisdiction to decide 
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whether the provisions of the Act apply to 
the facts of the case. 


25. Several other decided cases were 
cited before us but we find on going through 
the authorities that whenever a question 
arose raising dispute between the parties 
covered by the Tenancy Act and the deci- 
sion of that question was necessary for the 
disposal of the question regarding jurisdic- 
tion, the consistent view af this Court and 
the Supreme Court is that the question of 
jurisdiction in such cases cannot be decided 
by the Civil Court. If, however, the ques- 
tion of jurisdiction does not require the de- 
cision of any of the issues which could be « 
raised under the Tenancy Act then the 
question of jurisdiction can be decided de hors 
other provisions of the Act which require 
the exclusive jurisdiction of the revenue 
forum and the Civil Court in such circum- 
stance has jurisdiction. Whis is the view that 
we have come to on scrutinizing all those 
decisions. In the instant case, since no issue 
which is exclusively within the jurisdiction 
of the revenue forum has to be decided be- 
fore the question of jurisdiction of the Civil 
Court can be decided, we hold that both the 
Courts were justified in coming to the con- 
clusion that the Civil Court had jurisdiction 
te decide the issue of its own jurisdiction. 

26. We are fortified in our decision 
by the judgment in Mussamia Imam v. 
Rabari Govindbhai, 71 Bom LR 681 = 
(AIR 1969 Bom 439). Their Lordships were 
dealing with a case in which a Civil Court 
was required to decide whether a person had 
become a statutory owner of land and to 
decide in that connection whether he had 
been in the past a tenant in relation to the 
land on particular past dates. Their Lord- 
ships held as follows: 

“Section 70’(b) of the Act imposes a 

duty on the Mamlatdar to decide whether 
a person is a tenant, but the sub-section does 
not cast a duty upon him to decide whether 
a person was or was not in the past — 
whether recent or remote.” 
The question, therefore, was held by their 
Lordships regarding past tenancy within the 
jurisdiction of the Civil Court to decide. In 
other words, a restricted meaning was given . 
to Section 70 of the Tenancy Act, by hold- 
ing that the exclusive jurisdiction is strictly 
restricted to the provisions of Section 70 
only and they do not extend in every case 
where a question of tenancy arises. ile 
dealing with this question, their Lordships 
observed at page 687 as follows: 

“We are accordingly of the opinion 
that Section 85 read with Section 70 of the 
Act does not bar the jurisdiction of the 
Civil Court to examine and decide the ques- 
tion whether the defendants had acquired 
the title of statutory owners to the disputed 
lands under the new Act. In this context it 
is necessary to bear in mind the important 
principle of construction which is that if a 
Statute purports to exclude the ordinary 
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jurisdiction of a Civil Court is must do so 
either by express terms or by the use of such 
terms as would necessarily lead to the in- 
ference of such exclusion. ‘As the Judicial 
Committee observed in Secretary of State 
v. Mask & Co., 42 Bom LR 767 = (AIR 
1940 PC 105): It is settled law that the 
exclusion of the jurisdiction of the Civil 
Courts is not to be readily inferred, but that 
such exclusion must either be explicitly ex- 
pressed or clearly implied. In our opinion, 
there is nothing in the language or context 
of Section 70 or Section 85 of the Act to 
suggest that the jurisdiction of the Civil 
Court is expressly or by necessary implica- 
tion barred with regard to the question whe- 
ther the defendants had become statutory 
owners of the Jand and to decide in that 
connection whether the defendants had been 
in the past tenants in relation to the land 
on particular past dates. We are also of the 
opinion that the jurisdiction of the Civil 
Court is not barred in considering the ques- 
tion whether the provisions of the Act are 
applicable or not applicable to the disputed 
land during a particular period.” 


We, therefore, hold that there is no sub- 
stance in the contention that the question of 
jurisdiction was erroneously decided by the 
Civil Court. We also hold that the deci- 
sion given by both the courts that the Civil 
Court had jurisdiction is correct. 


27. ‘The next point that was urged 
by Mr. Lalit was that the notice, Exh. 117, 
dated September 13, 1965, given to defen- 
dants 1 and 2 did not terminate the tenancy 
since the right of tenancy was inherited by 
the three defendants. Both the Courts con- 
sidered the fact that the name of defendant 
No. 1 appears as a tenant in the record of 
Rights after 1956 and that there is no 
change effected at any time thereafter. 
They also considered the fact that for all 
purposes defendants 1 and 2 were acting as 
the tenants in the instant case, the assess- 
ment was paid by them, the rent was paid 
by them and the correspondence was also 
carried on by them. On facts, therefore, 
the Courts have come to the conclusion 
that defendants 1 and 2 having represented 
themselves as tenants to the landlords, 
there was no substance in the contention 
taken by defendant No. 3 that he as a co- 
tenant was entitled to a notice of termina- 
tion before the Jandlord could take action. 


28. The second point that was taken 
in this connection was that although the 
tenancy was terminated with effect from 
31-3-1966, the termination was not proper 
as it did not coincide with the end of the 
tenancy. What was urged was that the 
tenancy was created for the first time some- 
time in July and therefore, the year of ten- 
ancy must be construed to have ended at 
the end of the year from the commence- 
ment of the tenancy. But on this point 
reliance was placed by both the courts on 
the payment of rent and the acceptance of 
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receipts by defendants 1 and 2 when it was 
specifically mentioned that the rent war re- 
ceived by the landlord for the period com- 
mencing from Ist of April and ending with 
31st of March of the subsequent year. In 
view of these circumstances, there is no sub- 
stance in the contention that notice did not 
end the tenancy with the end of the ten- 
ancy year. 

29. The third point that was raised 
was that there was waiver by acceptance of 
rent after the date of notice. Both the 
Courts held that there was no substance in 
the contention since irrevocable action was 
taken by the landlord by filing the suit. A 
similar question had arisen in Navnitlal v. 
Baburao, AIR 1945 Bom 132 and it was 
observed by the Division Berch that there 
is a fundamental difference between a waiver 
of a forfeiture, which is a matter which 
can be done at the election of the landlord 
alone, and what is inaccurately referred to 
as the waiver of a notice to quit, which can 
only proceed on the basis that the landlord 
and tenant are ad idem in making a new 
agreement. In other words, mere accept- 
ance of rent by the landlord even after the 
date of notice does not make the notice in- 
effective. It has been held by the Division 
Bench that a fresh agreement must be prov- 
ed, so as to create a new tenancy after the 
termination of the old one. In the instant 
case, there is no such material before us 
and no such right has even been pleaded. 
We, therefore, hold that there is no sub- 
stance in the contention put forth on be- 
half of the appellants. The appeal must 
therefore, fail. 

30. On the cross-objections there is 
some justification for the landlord, The trial 
Court had passed a decree for possession 
simpliciter, as follows: “Defendants to deli- 
ver possession of suit land to plaintiff forth- 
with along with shed therein.” Before the 
appeal Court it was urged that there were 
some mango trees which were planted by 
the tenants and they were entitled to the 
price for the same. The trial Court had 
left the question of trees open except that 
about mango trees. The appeal Court 
altered the decree as follows: 


“It is hereby ordered and decreed that 
Respondent (Plaintiff) do recover actual 
possession of the suit land described in the 
plaint along with a shed and all the trees 
Standing therein, on payment of the amount 
of compensation, which shall be determined 
by the executing Court in the light of the 
observations made above.” 

Mr. Shah urged that this order requires to 
be altered in view of the argument that 
was advanced. A claim was made by the 
tenant that there were 20 trees therein. It 
was also admitted that two trees were old 
and that the other trees were planted by the 
tenants. Eighteen trees, therefore, were 
planted by the tenant and the value claim- 
ed by the tenant in his deposition was at 
the rate of Rs. 200/- per tree. Mr. Shah 
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stated that his client was willing to pay the 
price at the rate of Rs. 200/- per tree for 
18 trees and that therefore the matter may 
not be held to be decided by the executing 
Court. He suggested that since his client 
was willing to pay Rs. 3600/- as the price 
for the trees as claimed by the tenant, pos- 
session of the suit land should not be defer- 
red for a further period. He was willing to 
deposit the amount in court but added that 
a decree may be passed for possession upon 
his depositing in Court Rs. 3600/- but that 
the amount of Rs. 3600/- may not be allow- 
ed to be withdrawn by the defendants until 
possession was in fact obtained by the 
plaintiff. From the judgment of the appeal 
Court we find that the respondent had stat- 
ed in the purshis at Exh. 22 that she was 
prepared to pay Rs. 2600/- as compensa- 
tion in respect of 13 mango trees at the 
rate of Rs. 200/- per tree. In this Court 
Mr. Shah made a statement that his client 
was willing to pay Rs. 3600/- as the price 
of 18 trees. In view of this altered posi- 
tion, we feel that although a decree passed 
by the District Court has to be altered, 
there would be no order as to costs for 
cross-objections. 
ORDER 


31. The appeal is dismissed. Clauses 
(1) and (2) of the decree passed by the 
lower appellate court are substituted by the 
following: 

“Upon the plaintiff depositing Rs. 3600 

in the trial Court, the defendants are direct- 
ed to deliver actual possession of the suit 
land described in the plaint along with the 
shed and all trees standing thereon to the 
plaintiff. The trial Court is directed that the 
amount of Rs. 3600 should not be allowed 
to be withdrawn by the defendants or any 
of them unless the plaintiff has obtained 
actual possession of the land either directly 
from the defendants or by execution of the 
decree.” 
Clauses (3) and (4) of the decree made by 
the lower appellate Court are confirmed. 
The appellants shall pay to the respondent 
the costs of this appeal. Parties will bear 
their own costs of cross-objections. 


Appeal dismissed. 
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Brief Note:— (A) Land Acquisition Act 
does not require that the notice of the noti- 
fication issued under Section 4 (1) must be 
served individually on the owner or on per- 
sons entitled to claim interest in compensa- 
tion. Hence if a person neglects to raise any 
objection under Section 5-A within the pres- 
cribed time limit he becomes disentitled to 
claim afterwards that he is not afforded statu- 
tory opportunity to raise objections to the 
acquisition. AIR 1969 Mys 240 and AIR 
1967 Mad 118, Rel. on. (Paras 7, 8) 
Cases Referred: -Chronological Paras 
AIR 1969 Mys 240 = 19 Law Rep 
224, Pillayya v. State 

AIR 1967 Mad 118 == (1967) 2 Mad 
LY 531, Mohd. Habibullah v. Spl. 
Dy. Collector 


U. R. Lalit, for Petitioner; Prakash S. 
Shah (for No. 1) and R. J. Joshi i/b. M/s. 
Little & Co., Attorneys (for Nos. 2 to 4), for 
Opponents. 


K K. DESAI, J.— By Notification 
issued under Section 4 of the Land Acquisi- 
tion Act, 5 properties bearing C. T. S. Nos. 
8278/3, 8278/4, 8280/2, 8281/3 and 8281/4 
Situated at Sholapur, were notified for ac- 
quisition as being needed for public purposes 
viz. municipal offices and road widening. In- 
dividual notices were served about the above 
notification on one Nirgude, one Shah and 
one Keshavlal, who were the owners of these 
properties. The notifications were published 
in accordance with the provisions in sub-sec- 
tion (1) of Section 4 in the Official Gazette 
and in further pursuance of above provi- 
sions, the Collector put up public notices of 
the substance of the notification at conve- 
nient places in the locality of the properties. 
In fact one such public notice was put up 
by affixing the same on the compound wall 
of the properties bearing C. T. S. Nos. 8278/3 
and 8278/4. The other three properties 
were in the same compound as the above 
Cc. T. survey numbers. 


2. The two of the above properties 
are mentioned in the petition as Nirgnde 
Chawls and Shah Chawls. Six of the peti- 
tioners are monthly tenants in Nirgude 
Chawls and six other petitioners are month- 
ly tenants in Shah Chawls. The notification 
dated 6th April 1968 under Section 6 of the 
Act was issued for acquisition of these pro- 
perties for the purposes of Municipal Offices. 
This notification was published in the gazette 
dated 2nd May 1968. This notification 
stated that the Commissioner had considered 
the resort of the Collector under  sub-sec- 
tion (2) of Section 5,A in respect of the 
objections raised against the acquisition of 
these properties. Thereafter public notice 
was published under Section 9 in respect of 
the acauisition of the properties. In August 
1968, the present petitioners were personally 
served with individual notices under sub-sec- 
tion (3) of Section 9 as occupiers of the 
property under acquisition. The notice 
under Section 9 was for the purpose of in- 
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viting the occupiers and the owners to file 
their claims for compensation and to men- 
tion in their claims the nature of their inte- 
rests in the land and the amount and parti- 
culars of the claims for compensation, The 
petitioners thereafter filed the present peti- 
tion in this court on September 9, 1968 under 
Articles 226 and 227 of the Constitution foy 
preventing acquisition of the properties and 
for quashing the acquisition proceedings. 


3. In support of the reliefs claimed, 
Mr. Lalit for the petitioners has contended 
that the authorities were bound to serve on 
the petitioners individual notices in respect 
of the notification issued under Section 4 of 
the Act. The petitioners had not been af- 
forded statutory opportunity to raise objec- 
tions to the acquisition of the properties as 
was compulsory under Section 5-A of the 
Act. He developed this contention by 
pointing out various objections that the peti- 
tioners could have made against the acquisi« 
tion of these properties. He pointed oup 
that there was no dispute between the par- 
tics that the petitioners were entitled to inte- 
rest in compensation to be awarded upon ac- 
quisition of these properties; and that parties 
having such interest were entitled to service 
i individual notices under Section 9 of the 

ct, 


4 In this connection, Mr. Lalit re- 
lied upon “Manual of Land Acquisition”, 
where under paragraph 30-A (c) acquisition 
officer is given instructions to follow certain 
procedure. In this paragraph it is stated 
that the Collector should give public notice 
of the substance of the notification published 
in the Gazette under Section 4 at convenient 
places in the locality in which the land is 
situate. Reference is then made to Govern- 
ment Resolution No. LAQ2555 G dated 10th 
January 1956 and it is further stated “Indivi- 
dual notices are not specifically prescribed in 
the Act but they are issued as a matter of 
practice in order to ensure that all indivi- 
duals are informed. Such notices may there- 
fore be dispensed xx xx xx Care should be 
taken to see that the public notice as well as 
the individual notice, if necessary given in 
this section is properly given.” 


5. In reply, Mr. Joshi for the res- 
pondents 2 to 4 has argued that there is no 
provision in law compelling the Acquisition 
Officer and/or the Collector to serve indivi- 
dual notice in respect of the notification 
issued under Section 4 (1). In fact, the provi- 
sions in Section 5-A go to show that ob- 
jections must, be made within the time 
prescribed under sub-section (1) of that 
section and that every person concerned 
ought to file objections within the pre- 
scribed time. Where service of notices 
on individuals was thought necessary, the 
legislature has made direct provisions for 
the purpose, as would appear from the 
contents of sub-section (3) of S. 9. He 
has argued that the legislature has 
thought it sufficient that the notification 
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under Section 4 should only be brought 
to the notice of the public by publication 
in the Government ette and by 
publishing a public notice at convenient 
Places in the locality. He also pointed 
out that to prevent individuals interested 
in compensation who might not have 
made any objections under Section 5-A 
from challenge the acquisition proceed- 
ings on the ground of failure of service 
of personal notice of the notification 
under Section 4 at extremely late date 
the legislature did not direct service of 
personal notice of such notification. He 
also explained that for many different 
cases it might he impossible for the 
Acquisition Officer to find out each and 
all persons who would be entitled to 
claim compensation, The language of 
Sections 4, 5-A, 6 and 9 indicated that 
individual notices need not be served on 
persons entitled to claim compensation in 
respect of the notification issued under 
Section 4. 


6. | In connection with these rival 
contentions it is necessary to notice the 
relevant parts of Sections 4, 5-A, 6. 9 
and 45. which run as follows :— 


“Section 4: (1) Whenever it appears 
to the appropriate Government x x x 
that in any locality is needed or 
is likely to be needed for any public 
purpose, a notification to that effect shall 
be published in the Official Gazette., and 
the Collector shall cause public notice of 
the substance of such notification to be 
given at convenient places in the said 
locality.” 
Sub-section (2) authorises the Officer to 
enter upon the premises situate on the 
properties needed for acquisition and 
proviso to this sub-section runs :— : 
.,. Provided that no person shall enter 
into any building or upon any enclosed 
Court or garden attached to a dwelling- 
house x x x without previously giving 
such occupier at least seven days’ notice 
in writing of his intention to do so.” 

5-A (1) “Any person interested in any 
land which has been notified under Sec- 
tion 4, sub-section (1) as being needed 
or likely to be needed for a public pur- 
pose or for a Company may, within 
thirty days after the issue of the noti- 
fication. object to the acquisition of the 
land or of any land in the locality, as 
the case may be.” 


Sub-section (2) of this section compels 
the Collector to give the objector an op- 
portunity of being heard. Sub-section (3) 
provides that every person entitled to 
claim an interest in compensation would 


have the right to raise objection to 
acquisition, 
“6(1) x x x when the appropriate 


Government x x x is satisfied, after 
considering the report. if any, made under 
Section 5-A, sub-section (2) that any par- 
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ticular land is needed for a publie pur- 
pose, a declaration shall be made to that 
effect, x x x x” 

Under sub-section (2) the declaration is 
directed to be published in the Official 
Gazette. 


“9(1): The Collector shall then cause 
public notice to be given at convenient 
places on or near the land to be taken, 
stating that the Government intends to 
take possession of the land, and that 
claims to compensation for all interests 
in such’ land may be made to him. 
(2) Such notice shall state the particulars 
of the land so needed and shall require 
all persons interested in the land to ap- 
pear personally x x x and to state the 
nature of their respective interests in the 
land and the amount and particulars of 
their claims to compensation for such in- 
terests x x x. (3) The Collector shall 
also serve notice to the same effect on 
the occupier (if any) of such land and on 
all such persons known or believed to be 
interested therein x x x x.” i 
Section 45 relating to service of notices 
runs as follows: 


“Section 45 (1) Service of any notice 
under this Act shall be made by deliver- 
ing or tendering a copy thereof signed, 
in the case of a notice under Section 3-A 
or 4 by the officer therein mentioned, and 
in the case of any other notice x X X. 

(2) Whenever it may be practicable, 
the service of the notice shall be made 
on the person therein named.” f 


7. These are all the relevant pro- 
visions in the Act. It is important to 
notice that power created under sub-seg- 
tion (2) of S, 4 to enter upon the pro- 
perties intended to be acquired must 
under the proviso to the sub-section be 
exercised only after service of individual 
and/or personal notice in writing and of 
seven days. Section 45 provides that this 
notice must be delivered to the relevant 
person, On the contrary the nctification 
issued under sub-section (1) of Sec, 4 is 
directed to be published in the Official 
Gazette and to be notified by causing 
public notice of the substance of such 
notification to be given at convenient 
places in the locality. As regards the 
notification issued under sub-section (1), 
statute does not direct that notice of the 
notification should be served on the 
owners or on persons entitled to claim 
interest in compensation. The first sub- 
mission made by Mr, Lalit is accordingly 
not based on any statutory provision. In 
this connection. way of contrast it 
may be noticed that under sub-sec. (3) 
of 5. 9 Collector is directed to serve 
notices on occupiers and those having in- 
terest in compensation. Mr. Joshi Is, 
therefore, right in his submission that if 
the legislature had so intended. similar 
provisions could have been made in con~ 
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nection with the notification issued under 
sub-section (1) of S. 4, The first con- 
nrn of Mr, Lalit is accordingly nega- 
ived, 


8 There is no dispute between 
the parties that the petitioners are per- 
sons who claim interest in compensation, 
Apparently for this reason under sub= 
section (3) of S, 9 notices inviting claims 
for compensation were served on the peti« 
tioners in this case. It is, therefore. true 
that the petitioners are persons as defined 
under sub-section (3) of S, 5-A and that 
the betitioners as such had the right to 
ralse objections to the acquisition of the 
properties. The petitioners were accord 
ingly entitled to an opportunity of a 
hearing In accordance with the provisions 
in sub-section (2) of S, 5-A in respect of 
objections which might have been filed 
by them. It is also true that notification 
of declaration under Section 6 for the 
acquisition of the properties could not 
have been issued except after considera~ 
tion of the report in respect of the ob~ 
Jections filed under Section 5-A had been 
made by _the Acquisition Officer. Ap- 
parently. if the petitioner? case is true, 
the petitioners have lost the opportunity 
to raise objections under sub-section (1) 
and an opportunity of hearing such ob-~ 
jection under sub-section (2) of S. 5-A, 
This fact has resulted. according to the 
petitioners, because notices in respect of 
the notification under Section 4 had not 

een served on the petitioners. The 
Question is whether Mr, Lalit is right in 
his submission that for the above reason, 
the notification under Section 6 is liable 
to be set aside, In this connection, it 
1s Important to remember that objections 
under Section 5-A are directed to be filed 
within 30 days after the issue of the 
notification under sub-section (1) of Sec~ 
tion 4. Persons claiming interest in com~ 
pensation would lose and would not be 
entitled to raise an objection upon expiry, 
of 30 days of issue of notification under 
sub-section (1) of S. 4. The limitation 
period of 30 days prescribed in sub-sec~ 
tion (1) of 5. 5-A reflects the anxiety of 
the legislature that the proceedings for 
acquisition should not be frustrated by 
affording any larger time to the parties 
concerned in connection with the objec~ 
tion that they may intend to raise. The 
legislature must be aware that the right 
to raise objection under sub-section (1) 
must depend on the knowledge of the in- 
terested parties of the notification issued 
under sub-section (1) of S. 4. Anparent- 
ly. persons claiming interest in compen~ 
sation may remain ignorant of the noti- 
fication issued under sub-section (1) of 
$. 4. in spite of the publication of the 
notification in the official gazette and the 
public notice put up at convenient places 
in the locality, Being aware of that 
situation, the legislature did not provide 
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for service of notice of the notification 
under sub-section (1) of 5. 4 individually 
on persons, claiming interest in compen- 
sation, It is important in this connection 
to notice that for inviting claims for com- 
pensation under Section 9. the legislature 
by sub-section (2) of that Section direct- 
ed service of notice on individuals claim- 
ing interest in compensation. In the 
context of provisions in Sections 4. 5-A 
and 6 we are unable to accept Mr, Lalit’s 
submission that the petitioners have 
been deprived of the right to raise ob- 
jections and to a hearing in that connec- 
tion under Section 5-A. If they have 
lost such right and/or opportunity. the 
same must be held to be the result of 
their negligence in not taking notice of 
the public notice of the intended acquisi- 
Hon put up at convenient places in the 

ity in accordance with the provisions 
in sub-section (1) of S. By Sec, 5-A 
the rights were not handed to be creat- 
ed in favour of such negligent parties. 
In this connection, we have to repeat 
that we are not in a position to hold that 
the case of the Government that public 
notice of the notification under Section 4 
in this case was put up on the comound 
wall of the properties bearing C. T. S. 
No, 8273/3 and 4. The result of the above 
discussion is that the submissions made 
by Mr. Lalit cannot be accepted, 


9. In this connection, reference 
may be made to the decision of the High 
Court of Mysore in the case of Pillayya 
v. State, ATR 1969 Mys 240, wherein 
similar view has been taken regarding 
the true construction of a effect and 
provisions of Section 5-A. In the case 
of Mohamed Habibullah v. Spl, Dy Col- 
Jector, AIR 1967 Mad 118. a Division 
Bench of the High Court of Madras has 
also taken a similar view of the provi- 
sions in the above. section. 


10. In the result, the rule is dis- 
charged, The petitioners are small men 
and accordingly there will be no order 


as to, costs. , i 
: Rule discharged, 
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Brief Note-—~ (A) Written acknow- 
ledgment of part payment made even 


after expiry of limitation saves limita- 
tion. Sec. 19 requires that the payment 
must made within the prescribed 
period. It does not require that the writ- 
ing should be made before the expiry 
of the prescribed period. AIR 1933 Bom 
252 and AIR 1951 SC 477, Rel on. 
(Para 4) 


Index Note:— (B) Limitation Act 
(1908), S. 20 — Money decree obtained 
when Act of 1908 was in force — Exten- 
sion of decree by acknowledgment and 
part payment — Effect of exclusion of 
money payable under a decree zon de- 
finition of ‘debt? in Expln, (b) to S. 19 
of 1963 Act, (X-Ref:— Limitation Act 
(1963) S. 19). 


Brief Note: (B) A. decree which 
was alive by reason of the extension of 
period effected by acknowledgment and 
part-payment under the Act did not lose 
the extended life merely because such 
extension was not available under the 
new Act of 1963. Repeal of. an enact- 
ment does not affect any right, privilege 
or obligation or liability acquired, ac- 
crued or incurred under the repealed 
Act in absence of a different intention. 
AIR 1968 Cal 280, Bel. on. (Para 5) 


Index Note: (C) Civil P. C. 
0. 21. R. 2—Certificate of part payment 
— Application for execution certifying 
payment already made amounts to a 
certificate and Court is boumd to take 
notice of such mention of facts in execu- 
tion proceedings, AIR 1921 Bom 411 Rel. 
om, - (Para 6) 


Index Notera (D) Limitation Act 


(1908), Art, -- Money decree — 
Execution of — Limitation is 12 years. 

(Para 7) 
Cases Referred: Chronological Paras 


AIR 1968 Cal 280 = ILR (1968) 1 
a 82, Subodh Chandra v. Kanai 


3 5 
AIR 1951 SC 477 = 1952 SCR 116 
Sant Lal v. Kamla Prasad 
AIR 1933 Bom 252 = ILR 57 Bom 
453, Vishwanath v. Mahadeo 4 


‘ATR 1921 Bom 411 = 22 Bom LR 
1120. Pandurang Balkrishna v 
Jagya Bhau 6 

P. S. Joshi, for Appellant; M. A. 
Rane, for Respondent. 

JUDGMENT: The decree-holder 
has E d thig appeal being aggrieved by 
the decision of the learned Assistant 
eee Sangli, who allowed the appeal 
of the judgment-debtor. reversed the 
decree of the Court of the first instance 
and held that the claim of the decree 
holder was barred by limitation, He 
therefore, sed the darkhast, A 
decree was passed in favour of the 
decree-holder, in Civil Suit No, 98 of 
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1955 of the Sangli Court on 16-4-1956. 
The decree was for a sum of Rs, 5250/-. 
The darkhast with which we are con- 
cerned has been filed on 12-3-1964 by 
the heir of the original decree-holder 
as the manager of the family. He claim- 
ed under this darkhast Rs. 7075.98 P. 
and future interest, He has also stated 
that the judgment-debtor in spite of 
his movable and immovable property has 
been avoiding payment and. therefore, 
he should be kept in civil jail, The Judg- 
ment-debtor has objected on various 
grounds the darkhast. The principal 
ground with which we are concerned in 
this appeal is that the darkhast is bar~ 
red by limitation. 


2. The trial Cour; decided in 
favour of the `decree-holder but the 
learned Assistant Judge took a different 
view and dismissed the darkhast. It is 
in these circumstances that the decree- 
holder has come here in appeal. The 
only point for determination here is 
whether the darkhast was in time or not. 


3. It would be better if I men- 
tion some facts as regards the darkhast. 
\The decree-holder as stated earlier had 
obtained the decree on 16-4-1956. He 
also obtained the payment of a sum of 
Rs, 100/- on 10-3-1959 and Rs, 20/~ on 
24-4-1959. There was no writing as re~ 
gards the payment of Rs. 100/- on 10-3- 
1959 but there was an endorsement on 
the decree as regards the total payment 
of Rs, 120/- on 24-4-1959, There was 
another payment of Rs. 40/- by the jude~ 
ment-debtor on 10-3-1960 and there was 
an endorsement accordingly on the 
decree, Yet another payment of Rs. 50/~ 
was made by the judgment-debtor on 
15-3-1961 and an endorsement according~ 
ly was made on the decree. It is after 
this payment and acknowledgment by 
the judgment-debtor of the payment that 
the darkhast No. 81 of 1964 was filed 
on 12-3-64 claiming Rs. 7075.48 P. in all. 


4.. The objection is that the first 
endorsement dated 24-4-59 as regards 
the payment of Rs, 120/- does not fulfil 
the test as laid down in Section 19 of 
the new Limitation Act. I+ is contended 
that there was no acknowledgment as 
regards the payment of Rs, 100/- which 
was made on 10-3-1959; its acknowledg- 
ment was only made on 24-4-59. The en- 
dorsement of acknowledgment admitted~ 
ly is after a period of three years after 
16-4-1956. It is therefore urged that the 
endorsement dated 24-4-1959 after a 
period of three years will not help the 
decree-holder. According to Mr. Rane, 
the learned advocate for the judgment- 
debtor, the darkhast on this ground 
alone can be said to be barred by 
limitation. I cannot accept this objection, 
because Section 19 of the new Limita- 
tion Act does not provide that the writ- 
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ing as well as the payment should be 
on the same day; the writing can as well 
be, under Section 19, after a period of 
three years though the payment of the 
debt must be before three years, Sec- 
tion 19, is as follows: 


“19, Where payment on account of 
a debt or of interest on a legacy is made 
before the expiration of the prescribed 
period by the person liable to pay the 
debt or legacy or by his agent duly 
authorised in this behalf, a fresh period 
of limitation shall be computed from the 
time when the payment was made. Pro- 
vided that save in the case of payment 
of interest made before the Ist day of 
January 1928: an acknowledgment of the 
payment appears in the handwriting of, 
or in writing signed by the person mak- 
ing the payment,” 


It is clear from the expressions used in 
the proviso as well in the section itself 
that the payment has to be made before 
the expiration of the prescribed period. 
The only condition ig that there should 
be an acknowledgment of the payment 
İn writing, in the writing of or in the 
writing signed by the judgment-debtor 
who makes the payment. It is not men- 
tioned in the proviso that the writing or 
the signature or the writing with the 
signature should be made before the ex- 
piration of the prescribed period. If a 
part payment, therefore, is made within 
the period of limitation, the mere fact 
that the writing, evidencing (sic) was 
made after the period of limitation had 
expired, would not render such hand- 
writing useless for the purpose of sav- 
ing a claim from the _ limitation bar. 
This section requires that the payment 
must be made-within the prescribed 
period, It does not require that the writ- 
ing should be made before the expiry 
of the prescribed period. This Court has 
also taken such a view before in 
Vishawanath v. Mahadeo ILR 57 Bom 
453 = (AIR 1933 Bom 252), The Supreme 
Court has also endorsed this view in 
F a v. Kamla Prasad, AIR 1951 


5. The second objection raised by 
Mr. Rane is that since Section 20 of the 
old Limitation Act is now altered and 
its place is taken by Section 19 of the 
new Act and since the definition of 
“debt” does not include the moneys pay- 
able under a decree or an order of a 
Court. the impugned decretal sum can- 
not be a debt under the provisions of 
the new Limitation Act and that limita. 
tion for acknowledgment will not be 
applicable. This contention also can be 
repelled because there is no such pro~« 
vision as S. 19 (b) under the old Act, The 
decree-holder has obtained the decree on 
16-4-56 when the old Act was in force. 
He had, therefore. evidently a vested 
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right and also a claim under the decree. 
If that is so. then the claim of the decree- 
holder on that ground cannot be rejected. 
Whenever there is repeal of an enact- 
ment, the consequences as under the old 
enactment would follow and naturally 
would not affect any right. privilege or 
obligation or liability acquired, accrued 
or incurred under any repealed Act unless 
a different intention appeared, There does 
not appear to be any ditferent intention, 
Tt was held in Subodh Chandra v, Kanai 
Lal. AIR 1968 Cal 280 “that even though 
the new Limitation Act of 1963 was re- 
trospective in operation it was not so 
far retrospective as to be confiscatory 
in nature even in respect of the exist- 
ing rights of the parties.” The decree 
which was alive by reason of the exten- 
sion of period effected by acknowledg~ 
ment and part-payment under Sections 
19 and 20 of the old Limitation Act did 
mot lose the extended life because of 
the fact that mo such extension was avail~ 
able under the new Act of 1963.” I 
respectfully agree with this view. 


6. It is then contended that the 
endorsement on the decree is not certi- 
fied as contemplated under Order 21 
Rule 2, Order 21 Rule 2 is as follows: 


“(2) The judgment-debtor also may 
inform the Court by an application in 
writing supported by an affidavit of 
such payment of adjustment and apply 
to the Court to issue a notice to the 
decree-holder to show cause on a day to 
be fixed by the Court why such pay~ 
ment or adjustment should not be re 
corded as certified; and if, after service 
of such notice, the decree-holder fails 
to show cause why the payment or 
adjustment should not be recorded as 
certified. the Court shall record the same 
accordingly.” 


It is, therefore, contended that because 
the payment or adjustment. dated 24-4- 
1959, 10-3-1960 and 15-3-1961 have mot 
been certified, therefore, this Court shall 
not recognise those payments in the 
darkhast : proceedings, That contention 
also cannot be accepted because admit- 
tedly the decree-holder can obtain a 
certificate at any time, In my view the 
notification to the Court of the receipt 
of the sum paid by the judgment~debtor 
is all that is necessary. In this case the 
decree-holder does mention in the dar- 
khast application that though money was 
paid on those dates. such payments were 
also admitted by the judgment-debtor 
on those .dates. There is, therefore, no 
reason why such notification to the 
Court not only by the judgment-debtor 
but also by the decree-holder should be 
enough to fulfil the test of Order 21 
Rule 2. If there is no time for certify- 
ing then the application for execution in 
this case certifying the payments al- 
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ready made does amount to a certificate 
under Order 21 Rule 2, The Court is 
bound to take notice of such mention of 
facts in an execution proceeding. We 
have also taken such a view even. before 
in Pandurang Balkrishna v. Jagya Bhau, 
22 Bom LR 1120 = (AIR 1921 Bom 411). 

4 The darkhast is within the 
period of limitation for another reason. 
Under Article 136 of the old Limitation 
Act the period of limitation is 12 years 
for execution of any decree other than 
the decree granting a mandatory injunc- 
tion or order of any Civil Court. 

8 For the aforesaid reasons, 
therefore, I cannot agree with the deci- 
sion of the learned Assistant Judge, 
Satara. T. therefore. set aside the judg- 
ment and decree passed by the learned 
Assistant Judge, Sangli, allow this appeal 
and restore the decree passed by the 
executing Court including the order as 
regards costs. In view of the circum- 
stances of the case no order as to costs, 
in this Court as well as in the first 
appellate Court, 

Appeal allowed. 
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, Jaichand Housilal Gujarathi. Peti- 
tioner v, Ananda Tanji Patil and others, 
Respondents, 

Special Civil Appln. No. 1255 of 1967, 
D/~ 27-10-1972, against order of Y. G. 
Shirke. Member. M, R. T.. Nagpur D/- 
10-11-1967. 

Index Note: (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Resion)- 
Act (99 of 1958). Ss, 6 (1), 111 — Revi- 
sion under S. 111 — New point regard- 
ing S. 6 (1). 

Brief Note:— (A) The question of a 
party acquiring deemed tenancy under 
5. 6 (1) on basis of an agreement of sale 
(issar chitti) is a mixed question of law 
and fact and cannot be raised for the 
first time in revision, (Para 8) 

vV. S5. Sohoni, for Petitioner; C. P. 
Kalele, for Respondents Nos. 1 to 3. 


ORDER:— These proceedings have 
been filed against the order made by 
the Maharashtra Revenue Tribunal al- 
lowing the revision under Section 111 of 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958 (here- 
inafter referred to as “the Tenancy 
Act”), 

2. Two issues were referred by 
the Civil Court in Civil Suit No. 288 of 
1961 and issue No, 5 was to the follow- 
ing effect:— 
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Whether the defendants have become 
Toena of the suit land as alleged by 
them 


When the matter went before the ten= 
ancy Court, parties filed their state- 
ments and pleaded their respective cases. 
By a written statement dated 6-6-1963 
the purported tenant stated that they 
were on the land under an agreement 
of lease. They also gave the details 
thereof, Further they pleaded that be- 
cause they became the owners on 1-4- 
1961 under the Act being contractual 
lessees, the earnest note for the sale 
of the said land was invalid, 

3. The landlords filed their state~ 
ment saying that they were upon the 
land inducted because of the agreement 
of sale and as the prospective pur- 
chasers, Evidence was led by both the 
parties on these pleadings, Shamrao who 
is one of the claimants as tenant took 
oath alleging that he was the lessee 
from the vear 1957-58; that he had 
executed the lease-deed and was in pos- 
session of the land as lessee since then. 
Anandrao who was examined on behalf 
of the tenant tried to support that plea 
that they had taken the lease since 1957- 
58 upon annual lease of Rs, 150/- for a 
year. Some other evidence was also 
led to support:the contractual tenancy. 


4. Thus, the controversy between 
the parties as understood by them was 
plainly whether these two persons who 
were defendants in the suit were induct- 
ed on the land under a contract of lease 
or whether as the plaintiff was claiming 
they were upon the land being the pro- 
spective purchasers, The first part of 
the issue was only within the jurisdic- 
tion of the revenue authorities. 


5. Both the Courts of fact under 
the Tenancy Act, considered the evi- 
dence on record and held that these per- 
Sons were not on the land under the 
alleged contract of lease. The appellate 
Court which is the first Court of fact 
under Section 107 of the Tenancy Act, 
appears to have considered the pleadings 
and found that by written statement the 
plea is raised that the land was leased 
out to these persons in 1958-59 and after 
considering the evidence and circum- 
stances available, it reached to the find- 
ing of fact that the lease has mot been 
established. J+ concluded that as no 
lease is proved and since the appellants 
have entered into an agreement to pur- 
chase the field and took possession, it is 
clear that they were in possession of the 
land not as tenants but as prospective 
purehasers which also excluded the 
operation of Section 6 of the Act. The 
matter wernt before the Maharashtra 
Revenue Tribunal and surprisingly with- 
out noticing the plea'on record, the Tri- 
bunal held that these persons should be 
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treated as deemed tenants under Sec- 
tion 6 (1) of the Tenancy Act. The Tri- 
bunal has recorded that the applicants 
and non-applicant No, 2 were admitted- 
ly in possession of the suit field as a 
result of the Issar Chitti and both the 
Courts below have also held so and 
treating the induction under the Issar 
Chitti as lawful, it applied the provi- 
sions of Section 6 of the Tenancy Act 
and treated them as the tenants, 


l 6. This disposal of the matter by 
the Maharashtra Revenue Tribunal in 
manner is under challenge, 


7. Clearly, the applicants before 
the Maharashtra Revenue Tribunal had 
mot claimed by their plea that they 
were lawfully on land belonging to 
third person and that under Section 6 
inquiry should be made. All along their 
ease had been that they were contractual 
lessees, That case was only investigated 
and in fact and in law was capable of 
being investigated upon the plea of the 
parties, There -being no plea definitely 
taken as to the application of the pro- 
visions of Section 6 (1) of the Tenancy 
Act, no finding was called for under 
that provision. Both the parties led the 
evidence in this case on the footing that 
the point in issue was the contractual 
lease, The Courts of facts had every 
jurisdiction to scan the evidence and 
come to the conclusion that the contract 
as set Up was not established, That being 
the position when the matter came bę- 
fore the Maharashtra Revenue Tribunal, 
it was not open to the Tribunal to allow 
the revision on the footing that Section 
6 (1) of the Tenancy Act was attracted 
or that the applicants before the Tri- 
bunal could be deemed to be the tenants. 
That finding would be clearly beyond 
pleadings and not within the scope of 
issues upon which the parties went to 
trial, That being the position, the pre- 
sent order passed by the Tribunal is 
required to be set aside, 


_ 8 Mr. Kalele argues that Sec- 
tion 6 (1) of the Tenancy Act and 
application thereof is purely a question 
of law and could be raised at any time. 

the provisions of the Tenancy Act 
are carefully seen, such a proposition 
cannot be sustained. All the facts which 
can make a particular provision: applic- 
able to a case must be pleaded and the 
parties must have full notice at the 
Stage of the trial of such a plea, Section 
6 (1) of the Tenancy Act is not only an 
application of law which makes a parti- 
cular person a deemed tenant. Certain 
basic facts call for enquiry end findings 
are to be reached on the basis of plea 
and evidence. In this case. as has been 
pointed out earlier only two rival con- 
tentions came for consideration (1) the 
contractual lease pleaded by the tenants 
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under a contract of 57-58 and (2) the 
possession referable to agreement of, sale. 
Thus, there was no third plea available 
and I cannot accept the arguments of 
the learned counsel that it is purely a 
question of law and. therefore. the order 
of the Tribunal has been properly made. 


9. Accordingly. the impuged order 
is set aside. The orders passed by the 
Naib Tahsildar, Khamgaon, and Special 
Deputy Collector of Tenancy Appeals, 
being proper are restored. Rule made 
absolute, The petitioner to get his costs 


respondents. 
eee Petition allowed. 
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M/s, Jainarayan Mandlal, Applicant 
v. Shri Agarwal Panch Mandal, am- 
gaon. Respondent. 

Civil Revn. Appln. No, 16 of 1969, 
D/- 11-10-1972. against order of S. V. 
Bhoite 2nd Joint Civil J.. Jr. Division at 
Khamgaon. D/- 29-10-1968, . 

Index Note:— (A) Civil P. C. Oo. 6, 
R. 17 — Suit not properly instituted — 
Amendment. 


Brief Note-~ (A) When a suit was 
filed by two persons on behalf of a 
community and not based on personal 
cause of action, allowing the plaintifi’s 
to amend plaint to add averments to the 
effect that they were suing in the re- 
presentative capacity under, Order 1 
Rule 8 is by way of explanation and it 
does not change the nature of the suit. 

(Para 7) 

There is also no prejudice caused to 
the defendant as the amendment has 
not the effect of overruling the defence 
founded on S. 31 of the Bombay Public 
Trusts Act viz. that the suit fails as the 
trust in suit was not registered one, 

(Para 9) 

M. S. Deshpande. for Applicant; 
V, M. Kulkarni, for Opponents, 

ORDER:— The present revision is 
directed against the order dated October 
29. 1968. passed by the 2nd Joint Civil 
Judge (Junior Division). Khamgaon, al- 
lowing the plaintiffs to amend their 
plaint so as to add averments in the 
plaint to the effect that they were suing 
in the representative capacity under 
Order 1 Rule 8, Code of Civil Procedure. 

2. Though the application was 
styled as an application for amendment, 
the amendments sought were that the 
suit property belonged to the Agarwal 
` community of Khamgaon and the plain- 
tiffs were suing as such for and on 
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behalf of the community and they seek - 


leave as required by Order 1 Rule 8, 
Code of Civil Procedure, In other words, 
the application was referable to the 
power of the Court under Order 1 Rule 8 
and consequently the amendment under 
Order 6 Rule 17 of the Code, 


3. However, the learned Cour? 
treated it as merely an application for 
amendment and on that footing allowed 
it and now the’ plaint stands amended, 
whereby the cause title in the plaint is 
changed showing that the original plain~ 
tiffs are suing in the representative capa- 
city.for and on behalf of Agarwals of 
Khamgaon for their benefit, A para is 
added being para No, 7 (a) stating that 
the property is owned by all Agarwels 
of Khamgaon and some of the members 
are managing the same in the name as 
Agarwal Panch Mandal which was the 
original name of the plaintiffs. Similarly, 
in the same paragraph permission is 
sought from the Court as required by 
Order 1 Rule 8, Code of Civil Procedure, 


4, Originally, the suit appears to 
have been filed on June 26. 1965. and 
the written statement put in on Septem= 
ber 1, 1965. ‘The original suit is in the 
mame of plaintiffs “Shri Agarwal Panch 
Mandal. Khamgaon by Managing Trus- 
tees’”’. and two names are given (1) Shri 
Sheodatta Laxmandas and (2) Radhakisan 
Bodulal, both residents of Khamgaon. 
It is a suit for possession of the land 
which is said to be in the occupation of 
the defendant. Thus, the original suit 
itself was filed by Agarwal Panch 
Mandal. which admittedly is not register~ 
ed nor incorporated body or society. 
Thus, the suit in effect purported to be 
on behalf of Agarwals represented by 
the Panch Mandal. On behalf of the said 
Panch Mandal, the two persons’ were 
named (1) Sheodatta Laxmandas and (2) 
Radhakisan Bodulal as the plaintiffs, 
The plaint does not aver any personal 
cause of action as far as these two per- 
sons are concerned, and it entirely re~« 
lates to the rights of the Agarwal Com= 
munity as such, Thus. if the original 
plaing is scrutinised, it is clear that 
cause for the same and the matter that 
was canvassed was for the benefit of 
the community, whatever that mav be and 
it was represented by the Agarwal Panch 
Mandal. Even the defendant understood 
the plea in this manner and traversed 
allegationg or accented certain facts in 
the wrtten statement on that basis. In 
fact, the written statement does not deny 
the ownership of the suit property as 
igs that of Panch Mandal, the plain-« 


_ 5. It appears, however, that some 
objections were raised on the basis of 
the provisions of Section 31 of the 
Bombay Public Trusts Act by way of de=- 
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fence to the tenability of the case. The 
suit was proceeded till the stage of evi- 
dence and all evidence was recorded. 
Thereafter the suit appears to have been 
fixed for judgment. At that stage the 
present application was filed and it was 
pleaded in the application that the plain- 
tiffs have applied separately for neces- 
sary permission under Order 1. Rule 8, 
Code of Civil Procedure, and therefore, 
they are also seeking certain amendments 
to the plaint. This application itself is 
filed after about three years from the 
date of the filing of the suit and almost 
at the close of the case. But as stated 
earlier, really it was an application under 
Order 1, Rule 8, Code of Civil Procedure, 
that was made by the plaintiffs and con- 
eoi at amendments were sought in the 
Pp. . 


Go The contention of the learned 
advocate appearing for the applicant-de- 
fendant in this revision is that this 
changes the mature of the suit. The ap- 
plication for amendment itself was very 
much belated and the right accrued to 
the defendant to defeat the claim as laid 
in the plaint is seriously prejudiced, 


7. The plaint allegations. if close= 
ly perused. and which I have referred to 
in the earlier part above, clearly show 
that the suit was not in the individual 
capacity at all. It was by a community 
which is neither incorporated nor regis- 
tered. The body it is not disputed, call- 
ed Agarwal Panch Mandal, is not a 
society registered under the Societies Re- 
gistration Act nor is it registered under 
the Bombay Public Trusts Act. When 
the two persons named as the represen- 
tatives of the Panch Mandal filed a suit, 
really they were suing in the representa- 
tive capacity and styling themselves as 
trustees for the entire community. This 
position cannot be seriously disputed. If 
that is the real character of the cause of 
action, the present amendment is merely 
explanatory and does not affect nor 
change the nature of the suit. 


8. As to the delay, no doubt the 
matier has been pending in the Court and 
such an application could have been made 
at the earliest opportunity but the learn- 
ed Judge. after allowing the amendment, 
has given the costs of Rs, 150/- to cover 
the expenses occasioned to defendant. 
That is sufficient. in my view, to com- 
pensate the defendant in this case, 

9, Thirdly, Mr. Deshpande argued 
that some right in defence is jeopardis- 
ed. He referred to the provisions of Sec- 
tion 31 of the Bombay Public Trusts Act 
so as to say that the suit should fail as 
the trust in suit was not a registered 
trust, If that is the interpretation upon 
Section 31 as is being conteded by Mr. 
Deshpande. I do not follow as to how 
that contention could be overruled only 
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because the amendment of the present 
nature is allowed by the Court. If a suit 
on behalf of a trust cannot be maintained 
in view of any of the provisions of law, 
only because permission or leave is 
granted under Order 1. Rule 8, Code of 
Civil Procedure. the defect would not 
stand ceased. The question is still open 
and will have to be considered by the 
Court on its own merit at proper stage. 
That would require consideration of Sec- 
tion 31 of the Bombay Public Trusts Act 
and its application will have to be taken 
into account, That inquiry is not surely 
ruled out. The complaint that any right 
that is accrued to the defendant is in any 
manner jeopardised or defeated cannot 
prevail. 


_ 10. These being the contentions 
raised on behalf of the applicant-defend- 
ant to support this revision, it must be 
held that there is no merit in this ap- 
plication. The revision. therefore, stands 
dismissed, but there will be no order as 
to costs. 

Revision dismissed, 
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Rambilas Mohanlal Kabra and an- 
other. Applicants v, Krishnabai Motilal 
Agrawal and others, Opponents. 

Civil Revn. Appin. No, 356 of 1970, 
D/- 11-10-1972 against order of L. G. 
Deshpande, 4th Jt. Civil J, Jr, Division, 
at Akola. D/- 19-8-1970. 


Index Note:— (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 28 — Eviction suit 
—- Questions as to.existemce of tenancy 
or sub-temamcy are not questions of title 
~~ (X-Ref:— Evidence Act, S. 116) — 
(X-Ref :— Provincial Small Cause Courts 
Act (1887), S. 15). 

Brief Note :— (A) Whether there was 
contractual relationship of landlord and 
tenant between the parties and whether 
the non-applicant was the person who 
entered in the premises as tenant or was 
inducted by a person claiming to be ten- 
ant of applicant are the questions which 
enable the Small Cause Court to pass the 
decree for ejectment. They cannot _be 
treated as complicated questions of title 
So as to oust its jurisdiction. Once it is 
found that there was such relationship, 
Section 116. Evidence Act will bar the 
further enquiry as to title at the instance 
of the tenant, or a person claiming 
through him. Case law discussed. 

(Paras 6. 7. 8) 

Only because the persons claiming 

through the non-applicant assert that the 
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non-applicant fs the tenant of a third 
party and not of the applicant. it does 
mot follow that any complicated question 
of title is raised. (Para 9) 
Cases Referred: Chronological Paras 
1969 Mah LJ (Note) 19, Ramesh 


Chandra v. N. L. Dutta 10 
AIR, 1966 SC 629 = (1966) 1 SCR 

831. Veerraju v, Venkanna 8 
(1965) C. A. No, 598 of 1963, D/- 

11-8-1965 (SC), Patna Municipal 

Corpn, v. Ram Das s 8 
AIR 1956 Bom 236. Asgarali v. 

Kayumalli 4, 10 
AIR 1936 Bom 98 = 37 Bom LR 

965. Bai Jivkore v. Himatlal 10 


AIR 1924 PC 65 = 51 Ind App 83, 
Naina Pillai v. Ramnatha Chettiar 8 
AIR 1923 PC 118 = 50 Ind App 
202, Mohd, Mumtaz Ali v. Mohan 


Singh 
AIR 1915 PC 96 = ILR 37 All 557, 
Bilas Kunwar v. Desraj Ranjit 
(1835) 3 A & E 18 = 1H & W 
270. Doe v, Baytup ‘ 
(1832) 2 Bing 41, Doe v. Austin 
(1792) 2 RR 521 = 5 TR 4, Cooke 
v. Laxley 

V, G. Palshikar, for Applicants; L. K. 
Khamborkar, for Opponents Nos. 1 & 2. 

ORDER:— This revision has been 
filed by the original defendants Nos, 2 
and 3 against an order dated August 19, 
1970, whereby the learned Judge rejected 
an application filed by those defendants 
on July 8, 1970. That application sought 
to raise a preliminary issue relating to 
tthe jurisdiction of the Small Cause Court 
to entertain the suit as was filed on the 
plea that it involved a question of title 
and the question as to who is the land- 
lord of the defendants, Though, admit- 
tedly no specific issue was drawn. the 
learned Judge, while rejecting the said 
application, pointed out that the suit was 
tenable in that Court. In sum. the Court 
held that the suit was an ejectment suit 
based upon the cause of action that arises 
usually between the landlord and the 
tenant and, therefore, it has the jurisdic- 
tion to try the same, 

2. The pleadings of the- parties 
may be noticed before the contentions in 
this revision application are appreciated. 
The plaintifis Nos. 1 to 3, claiming as 
trustees of a private trust by name 
*Krishnabai Motilal Family Trust,” filed 
a suit as landlords, The plaing alleges 
that the defendant No, 1 was the monthly 
tenant and having obtained regularly the 
permission from the Rent Controller, the 
tenancy was duly determined. It is said 
that the other two defendants, i. e.. the 
present applicants. in this revision are 


oon Co 4 


either licensees or sub-lessees of the de- 


fendant No. 1. It was. therefore, claim- 
ed that a decree for possession be passed 
in favour of the plaintiffs along with 
usual reliefs. 
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3. To this the main contesting 
defendants Nos. 2 and 3, who are in 
actual possession, have raised the con- 
test. The defendant No, 1. who is. ad- 
mittedly the tenant, has by his written 
statement, produced at Ex, 8, stated that 
he is the tenant from the plaintiffs and 
that the defendants Nos, 2 and 3 were 
inducted by him as his sub-lessees, The 
present applicants—defendants Nos, 2 and 
3 — have raised several contentions in- 
eluding the challenge to the jurisdiction 
of the Small Cause Court. The main 
plea for the purposes of this challenge is 
that the plaintiffs are neither the land- 
} It is. however, not 
disputed that the defendant No, 1 is the 
person who inducted them in these pre- 
mises, What is being said as a matter 
of plea is that the defendant No. 1 is the 
tenant of a trust known as “Sukhanand 
Gurmukhram Trust” and some reference 
is also made to litigation that is going 
on relating to this property under the 
aegis of that trust, In other words. the 
defendants Nos. 2 and 3, admitting that 
they are in possession of the property 
properly inducted by the defendant No, 1, 
are setting up a title to the suit property 
in a third party, They are also claim- 
ing that that third party is the landlord 
of the defendant No, 1. 


4, After hearing the parties, the 
Tearned Judge came to the conclusion 
that the preliminary issue does not arise 
and the Court of Small Causes has ample 
turisdiction to try the matters raised by 
these pleadings. He relied upon the deci- 
sion of this Court reported in Asgarali 
Roshanalli v. Kayumalli Ibrahimji. AIR 
1956 Bom 236, 


_ 5 Mr. Palshikar, appearing for 
the defendants Nos, 2 and 3 the appli- 
cants herein, seriously contends that the 
view expressed by the Jearned Judge is 
erroneous. By that defence plea he has 
raised a substantial question that affects 
the very character of the suit; at any 
rate, it involves a substantial question 
that puts in issue the title of the plain- 
tiffs themselves. He being inducted by 
the tenant of the plaintiff, he says. the 
provisions of Section 116 of the Evidence 
Act do not apply to him, nor the estop- 
pel operates upon his defence, 


6. The position relating to the 
persons claiming through the tenants is 
mot better than the tenant himself. The 
estoppel that is enacted in the provisions 
of Section 116 of the Evidence Act is not 
an exhaustive one and it is well settled 
that once it is possible to find out the 
relationship of landlord and tenants be- 
tween the parties. the rule of estoppel 
will bar further enquiry as to title at 
the instance of the tenant. This inquiry 
would take in even the challenge on the 
footing thet there is a defective title in 
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the present plaintiff. In the present case, 
it is not at all in dispute that the de- 
fendant No, 1 is the superior title holder 
than the defendants Nos. 2 and 3 in the 
matter of lease. The said defendant 
No. 1 has categorically admitted that he 
is the tenant from the present plaintiffs. 
In other words, the defendant No, 1 is 
bound by the estoppel that is operative 
under S. 116 of the Evidence Act. 


7. However. Mr. Palshikar argued 
that the defendants Nos, 2 and 3 do not 
admit the tenancy of the defendant No. 1 
vis-a-vis the present plaintiffs and. there- 


fore, the question of title can well be- 


raised and investigated. This argument 
overlooks the principle that the right of 
the sub-lessee or inducted person cannot 
be better than the person through whom 
he claims, The derivative demise cannot 
have larger dimensions than the original 
device. If the lessee stands estopped so 
also the person claiming through him. 


8. The provisions of Section 116 
of the Evidence Act are in two parts and 
operate against all persons who enter 
upon the property as tenants or as licen- 
sees of the persons in possession there- 
of, The later part of that section says 
that the person who enters upon any im- 
movable property by the licence of the 
person in possession thereof, is not to be 
permitted to deny that such person had 
a title to such possession at the time 
when such licence was given, The prin- 
ciple of this wholesome provision is clear- 
ly meant to further the public conveni- 
ence. It arises from agreements or con- 
tracts between the parties. A person 
while in possession. should on consideras 
tions of policy and principle be always 
estopped from denying the title of the 
person who let him into that possession. 
both under English Law (Deo v, Baytup, 
(1835) 3 A & E 188; Cooke v. Laxley, 
(1792) 2 RR 521; Doe v. Austin, (1832) 2 
Bing 41 and Re Stringer’s Estate. LR C 
Ch 9. per Jussel M. R.) and under the 
provisions of Indian Statutes (See Veer- 
raju v. Venkanna, AIR 1966 SC 629, fol- 
lowing Bilas Kunwar v. Desraj Raniit, 
AIR 1915 PC 96; Mohamad Mumtaz Ali v. 
Mohansingh, AIR 1923 PC 118: Naina Pillai 
v. Ramnatha Chettiar, AIR 1924 PC 65 and 
Patna Municipal Corporation v. Ram Das, 
C. A. No. 598 of 1963. decided on 11-8- 
1965 by the Supreme Court). It is a 
grounded rule of law that a tenant who 
has been let into possession cannot deny 
his landlord’s title, however. defective it 
may be, so long as he has not openly 
restored possession by surrender to his 
Jandlord, This principle would also ap- 
ply to the persons who enter into pos- 
session by leave or licence of the tenant 
on the land and they will be estopped 
from denying the title of such tenant or 
the person in possession, The effect of 
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this provision is that when a 





question of title arises, The Small Cause 
Court has ample jurisdiction to find out 
these matters because of its power to 
pass decrees for ejectment and posses- 
sion and to hold whether the defendant 
was the person who entered in the suit 


the tenant of the plaintiff. These ques- 


Courts Act. 1887, 


. 39. Only because the present ap- 
plicants think it fit to assert that the de- 
fendant No. 1 is the tenant of the third 
party and not of the plaintiff. it does not 
follow that any complicated question of 
title is raised which should change the 
forum chosen by the plaintiff. In fact, 
as the pleadings stand. it is the duty of 
the Court trying such a suit to find out 
as to how these two defendants, who are 
applicants in this revision. came in pos- 
session of the property. Once that posi- 
tion is reached, no remains to be 
decided in such a suit. 


10. Reliance placed on the decis 

Sua reported in Ramesh Chandra v. 
Dutta, 1969 Mah LJ (Note) 29 and 

Ba ‘Jivkore Lakshmiram v. Hima 
Girdharlal, AIR 1936 Bom 98 do not help 
the present applicants in any manner. 
The question that is argued before me is 
absolutely a different one and. as I have 
indicated above. it is based on a plead 
ing which may run specifically counter 
to the provisions of Section 116 of the 
Evidence Act. In every ejectment sult 
in law the Court passing the decree is 
bound to find out the agreement or con= 
tract by which the persons are inducted 
in possession of the immoveable property 
and upon finding such agreement or con~ 
tract, it has to pass the necessary decree, 
In law. in this process a Court of Sm 
Causes is not incompetent to decide even 
the ancillary questions relating to title 
to the property so as to find out who 
was the landlord and who continues to 
be the landlord of the property in ques« 
tion. In ATR 1956 Bom 236 the jurisdic» 
tion of the Small Cause Court in this 
regard has been affirmed, 


11. Tt is, therefore. clear that the 


‘complaint of the present applicants-ori« 


ginal defendants Nos, 2 and 3 that their 
application was wrongly rejected by the 
trial Court has no merit. There is no 
reason to interfere with the said order 
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end this revision consequently is dismis- 


sed with costs. ye axes 
Revision dismissed. 





‘AIR, 1973 BOMBAY 171 (V 60 C 46) 
K, K, DESAI AND DESHPANDE, JJ, 
Sarierao Kondiba Sagar. Petitioner v. 
P, ŒG. Karnik and others. Opponents. 
Special Civil Appln. No. 282 of 1972, 
DJ- 11-4-1972 to set aside order of Com~ 
mission of enquiry into Vairag Police 
Firing at Barsi etc.. D/- 24-1-1972. 


Index Note:— (A) Commission of 
Inquiry Act (1952), Ss. 3 and 8 — Ap- 
pointment of Commission to inquire into 
incidents of violence and justifiability of 
police firing — Procedure to be followe 
by the Commissioner, 


Brief Note:— (A) The first. princi- 
ple which may be noticed by a Commis- 
sion of Inquiry appointed to inquire into 
the incidents of violence leading to firing 
by the police and to determine whether 
the firing was justified or not and whe~ 
ther excessive or otherwise, would be that 
unless there was proper justification for 
the purpose firing cannot be undertaken 
by the police. Prima facie, all relevant 
facts justifying the resort to firing would 
be and should be within the knowledge 
of the officers involved in the incident. 
Ordinary public would be divided on this 
question. Some would support the case 
of the police and some would support 
the case of the other political parties. 
Therefore, the directions of the Commis- 
sioner that the parties who claim that 
the firing was unnecessary or that it was 
excessive should lead their evidence first 
and the officers whe resorted to the firing 
will lead their evidence later on, are in- 
consistent with the normal principles 
which should guide the Commission of 
Inquiry. (Para 5 


B. N. Deshmukh. for Petitioner; R. J. 
Joshi i/b M/s, Little & Co, Attorneys, 
for Opponents Nos. 1 to 3. 


K. K. DESAI, J.:— The petitioner’s 
case is that in pursuance of a call given. 
therefor by the Peasants’ and Workers’ 
Party a Morcha of a few thousand per~ 
sons, including women, was organised on 
September 6, 1971 near the Government 
Godown. at Vairag village. On that oc- 
casion incidents of violence and firing by 
police took place. By a notification dated 
18th November. 1971 Shri P, G. Karnik, 
District Judge. Aurangabad. was under 
the Commissions of Inquiry Act appoint- 
ed a Commission of Inquiry to inquire 
into and report on: 

(1) the incidents of violence leading 
to the firing by the police; and 
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(2) to determine whether firing was 
justified or not and whether excessive or 
otherwise, 


2. The Commission appears to 
have held its first sitting on 24th Janu- 
ary, 1972, On behalf of thé Peasants’ 
and Workers’ Party and the Republican 
Party their advocate then submitted that 
having regard to the mature of the terms 
of reference the Commission should first - 
record the evidence of witnesses for the 
police in connection with the incidents 
of firing undertaken by the police. The 
submission was that after the evidence 
of these witnesses was recorded, the evi- 
dence of the witnesses for the public re- 
presented by the above parties should be 
recorded. In connection with that ap- 
plication made on behalf of the above 
parties, the learned Commissioner refer- 
red to the terms of reference and ob- 
served that the Police Officers would 
“practically be in the dock of the accus- 

They are being accused by some of 
the political parties of having unneces- 
sarily resorted to firing and having re- 
sorted to excessive firing.” He held that 
the officers who were responsible for the 
firing should be entitled to lead their 
evidence after recording the evidence of 
those parties who claim that the firing 
‘was unnecessary. He further observed: 

“If the party or parties who claim 

that the firing was unnecessary fail to 
establish this aspect of the case, the of- 
ficers who have resorted to the firing may 
not like to examine any witness at all.” 
He, therefore, directed that the parties 
who claimed that the firing was unneces- 
sary or that it was excessive should lead 
their evidence first and that the officers 
who resorted to the firing will lead their 
evidence later on. 
. 8. ‘The above directions are chal- 
lenged in the present Special Civil Ap- 
plication as being contrary to all esta- 
blished principles of natural justice and 
contrary to the intent and purpose of the 
inquiry directed to be held under the 
above Notification. 

_ 4+ _ When this morning this Special 
Civil Application reached hearing. Mr 
Joshi has produced a letter dated 3rd 
April, 1972 from the learned Commis- 
sioner addressed to the Under Secretary 
to the Government of Maharashtra, Home 
Department. The learned Commissioner 
has pointed out in the letter that more 
than 200 affidavits had been received by 
the Commission from different parties in 
support of their claims, The parties have 
agreed that the contents of the affidavits 
should be treated as evidence in examina- 
tion-in-chief, | Further examination-in- 
chief should be permitted only if any 
points needed clarification “in the opinion 
of the concerned party and the Commis- 
sion, ation-in-chief was practi- 
cally over and the Commission was now 
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fto proceed with cross-examination of the 
witnesses of the other parties, The Com- 
mission has stated that it is prepared to 
abide by any aeons which may be 
given by this Court, 


5. Now, in connection with the 
questions raised in the present Special 
Civil Application it is sufficient to state 
that the Commission of Inguiry has been 
ordered to be held for the main purpose 
of determination by the Commissioner 
about the question of the firing being 
justified or not and whether excessive or 
otherwise. The background of the in- 
auiry is the fact of the incidents of 
violence having taken place and incidents 
of firing having taken place, In ordinary 
circumstances, in an inquiry of the above 
nature having regard to the Govern~ 
mental and public interest. the first prin- 
ciple which may be noticed by any Com- 
mission of Inquiry would be ‘that unless 
there was proper justification for the pur~ 
pose firing cannot be undertaken by the 
police. Even when it is undertaken, if 
should be limited to the requirements of 
protection of public interest and it should 
not be excessive. Prima facie, all re- 
levant facts justifying the renot t to fir- 
ing would be and should be within the 
knowledge of the officers involved in the 
incident and/or commencement of the 
firing. Ordinary public would be divided 
on this question. Some would support 
the case of the police and some would 
support the case of the other political 
parties. The main facts proving that the 
fring was justified and was not excessive 
are liable to be put forward on behalf 
and/or by the officers of the police in- 
volved in the incident of firing and those 
others who support the case of the offi- 
cers in that connection. The case that 
the firing was justified and was not ex- 
cessive. that would be made in chief, 
would have to be destroyed largely by 
eross-examination of such evidence, and 
to some extent by positive counter-evi-+ 
dence, which may be led on behalf of 
the interested political parties and/or 
public. Apparently in the directions, 
which he gave the learned Commis- 
sioner has failed to appreciate the 
above position. His directions are ac- 
cordingly inconsistent with the above 
normal principles which should guide any 
Commission of Inquiry, These direc- 
Hone are accordingly Hable to be set 
aside. 


6. We do not think, we can give 
him better guidance in this matter. As 
pointed out by his letter dated 3rd April, 
- 1972, he has recejved more than 200 affi- 
davis from different parties and the 
statements in these affidavits are agreed 
to be statements in- examination-in-chief. 
We are not aware if in the affidavits, 
which are received by him, there are af- 
fidavits of the officers of ‘the police in~ 
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volved in the incident of firing. We do 
not think that in that connection we can 
give any directions, as at present advised. 
It is sufficient to state that the claims 
of all the parties concerned must have 
been clarified by the statements contain- 
ed in the 200 affidavits which are stated 
to have been filed in the Commission of 
Inquiry. By examining the relevant facts 
now disclosed to him. the learned Com~ 
missioner should proceed further, after 
applying the guiding principles which we 
have recorded above. 


7. Rule is made absolute. Directs 
tions given by the Commissioner on 24th 
January. 1972 are set aside. The Com- 
missioner ds directed to proceed further 
with the inquiry in aceordance with the 
principle enunciated above, The peti- 
tioners are entitled to costs, which are 
quantified at Rs, 100/-. 


Rule made absolute, 
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VAIDYA, J. 

Pralhad Ganaba Kapare, Petitioner v. 
Sadaba Rambhau Bhonsale and another, 
Opponents. 

Special Civil Appln, No, 2140 of 1968, 
(with Spl. C. A. 2141 of 1968), D/- 8-34 
1972 to set aside order of Maharashtra 
Rovena Tribunal at Poona, D/- 28-64 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 32-G — Determination of purchase 
price of land —— Land excluded from 
operation of Act — Effect. 


Brief Note:— (A) Where the title to 
certain lands vested in the tenant under 
Section 32 and subsequently the lands 
were excluded from the operation of the 
Act by their inclusion in the limits of the 
Municipal Corporation by a notification, 
the title was not divested thereby. The 
title is defeasible only in the events men~ 
tioned in Section 32-G. Hence the Agri- 
cultural Lands Tribunal had power to 
determine the purchase price under Set- 
tion 32-G in respect of the lands, Spl. 
Civil Application No. 150/1966, Held 
not good law in view of Spl. Civil 
Appin, No. 225 of 1959. D/ 8-10-1959 
(Bom); ATR 1966 SC 459 and AIR 1966 
SC 538, Distinguished. (Paras 7. 9) 


Cases Referred: Chronological Paras 
(1970) Special Civil Appln. No, 150 


of 1966, D/- 8-4-1970 (Bom) 4,8 
(1967) 69 Bom LR 699 = 1968 Mah 

bee ee Narayan Gopal v. Shankar . i 
AIR 1966 "Sc 459 = (1966) 1 SCR 

367. Ishvarlal -Thakore lal v. 

Motibhai Nagtibhai 8 
BQ/BQ/A739/73/YPB 
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AIR 1966 SC 538 = (1966) 1 SCR 
618. S. N. Kamble v. Sholapur 


Municipality 
AIR 1959 SC 459 = 6l Bom LR 


811. Sri Ram Narain v. State 6 
(1959) Special Civil Appin. No, 225 
of 1959. D/- 8-10-1959 (Bom) 2. 4 


K. J, Abhyankar, for Petitioner, (in 
both); R. G., Samant, for Opponent No. L 
(in both). 


ORDER :— These two petitions raise 
a common question and can be disposed 
of by a common judgment. The peti- 
tioner is the owner of lands situated in 
Hadapsar, which are the subject-matter 
of the two netitions. Survey Nos. 159/5 
and 160/14 are the subject-matter of 
Special Civil Application No. 2140 of 1968. 
Survey Nos. 1484/3, 160/3 and 160/17 are 
the subject-matter of the second peti- 
tion. The only question which arises 
under the said petitions is whether the 
Revenue Tribunal was right in holding 
that the statutory title vested in the ten- 
ant of the said lands, zéspondent No, 4, 
under Section 32 of the Bombay Ten~ 
ancy and Agricultural Lands Act. 1948, 
was not divested by a notification issued! 
by the Government which resulted in ex 
cluding the lands from the operation of 
Sections 32 to 32-R under Sec, 88-C (1) 
(b) of the said Act, The notification was 
admittedly issued after the vesting of 
the title in the respondent No. 1. The 
same was issued- under the Provincial 
Municipal Corporation Act including the 
area in which the lands are situated into 
the area of the Municipal Corporation of 
the City of Poona. 


2. _ The proceedings from which the 
impugned order of the ‘Tribunal dated 
June 28, 1968 arises were suo motu pro~ 
ceedings started by the Agricultural 
Lands Tribunal, Haveli under Sec. 32-G 
of the Act. By its order dated October 
31, 1964, the Agricultural Lands Tribu- 
nal held that. as a result of the notifica~ 
tion including the area in which the lands 
were situated within the limits of the 
Poona Municipal Corporation, the res- 
pondent No, 1 could not claim any right 
under the Act in view of the provisions 
of Section 88-C (1) (b). as the Govern- 
ment had reserved all lands falling with- 
în the limits of the Poona Municipal Cor- 
poration for non-agricultural and indus- 
trial development. On an appeal filed by 
the respondent No. 1— tenant. the Deputy 
Collector for Tenancy Appeals. Poona 
set aside the order of the Agricultural 
Lands Tribunal. following the decision of 
a Division Bench of this Court of 
Chainani, C. J. and V. S. Desai. J. in 
Spl. Civil Appin. No. 225 of 1959. D/- 
8-10-1959 (Bom), ‘The petitioner filed a 
revision application against the said deci- 
sion before the Maharashtra Revenue Tri- 
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bunal. The Maharashtra Revenue Tribu- 
nal by its order dated June 28. 1968 dis- 
missed the revision application with the 
following observations: 

2 a Saves . It is an admitted fact that 
the petitioner landlord had made an ap- 
plication to the Mamlatdar for the ter- 
mination of tenancy of the opponent-ten- 
ant in respect of the suit lands and other 

ds under Section 29 read with Sec- 
tion 31 of the Tenancy Act. It was Ten- 
ancy case No, 3/58. Against this order 
there was an appeal No, 195/58 decided 
on 31-7-1960. The said case came up 
before this Tribunal and this Tribunal by 
its order dated 16-3-1962. decided the 
revision application No, MRT, P, VIII. 
8/60. Against this order of the Tribunal, 
the landlord had approached the Hon’ble 
High Court under Art. 227 of the Con- 
stitution of Imdiqg and their Lordships 
were pleased to uphold the claim of the 
landlord, in Special Civil Application 
No, 952/62, decided on 21-6-1963, except 
three pieces of land, admeasuring A.1 
Gs. 31 which were found to be within 
the Corporation limits of Poona. Their 
Lordships were pleased to grant "/s por- 
tion of the leased lands to the landlord 
under Section 29 read with Section 31 
of the Tenancy Act, Therefore, the posi- 
tion in Jaw would be that the tenant had 
become a statutory purchaser of the suit 
lands on 21-6-1963 where the action of 
the landlord had reached finality. It 
must be stated that when the landlord 
had taken up the position that only A.l 
Gs, 31 of land was within the limits of 
Poona Corporation and the remaining 
lands were governed by the provisions 
of Section 29 read with Section 31 of the 
Tenancy Act and in fact it was accepted 
by the Hon’ble High Court, it cannot now 
lie in the mouth of the landlord. to chal- 
lenge the said verdict of higher judi- 
ciary, He would be estopped from agitat~ 
fing the same point which was concluded 
by the verdict of the High Court......... ” 


83. The Tribunal also found that 
the petitioner could not have any griev- 
ance because the petitioner had claimed 
that there was a partition of his family 
property and the lands which are the 
subject-matter of the present petitions 
were allotted to his mother Laxmibal 
Kapare who died on July 29. 1963 and 
as the landlord had not exercised his 
right in resuming the land for personal 
cultivation within the prescribed period 
the ‘tenant gave notices to the landlord 
and the Agricultural Lands Tribunal that 
he had become a statutory purchaser of 
mo suit land under Section 32-F of the 

ct. 


4. The said decisions of the Tri- 
bunal and the Deputy Collector are chal- 
lenged in the above petitions firstly. on 
the ground that the principles of res 
judicata or estoppel will mot apply as the 
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notification excluding the lands in dis- 
pute was issued under S. 88-C (1)(b) after 
the High Court decided the matter in 
Special Civil Application No, 952 of 1962 
On June 21, 1963. Secondly. it was con- 
tended that the view taken by the Tri- 
bunal and the Deputy Collector is con- 
trary to the decisions of this Court in 
Narayan Gopal v. Shanker Sitaram, 
(1967) 69 Bom LR 699; S. N., Kamble v. 
Sholapur Municipality. AIR 1966 SC 538 
and the unreported judgment of Bhasme, 
J., D/- 8-4-1970 in Specl. Civil Appin. 
` No. 150 of 1966 (Bom), ‘These conten- 
tions are repelled by Mr, Samant. who 
appears for the respondent No, 1 — ten~ 
ant. He argued that the Deputy Col- 
lector had rightly followed the decision 
of Chainani. C. J. and V. S. Desai, J, re- 
ferred to above. and the said decision 
was binding on the Tribunal and also on 
a single Judge of this Court. 


5. Turning to the first contention 
it is not clear either from the petition 
or from the material before the Tribu- 

as to on what date the notification 
under Section 88-C (1) (b) of the Act 
was issued by the Government. It is as 
stated above admitted by Mr, Abhyankar, 
the learned counsel for the petitioner that 
the notification including the area in 
which the lands are situated into the 
limits of the Municipal Corporation was 
issued after the decision of the High 
Court and it was not in existence on the 
date of the decision of the High Court. 
There is therefore considerable force in 
the argument of Mr. Abhyankar that the 
view taken by the Tribunal that the con~ 
tention of the petitioner was barred by 
the principles of res judicata and eston~ 
pel is not in accordance with the law. 
But in view of what follows it is un~ 
mecessary to consider the validity of his 
contention any ther, 


6. So far as the second contention 
fs concerned, Mr. Samant’s argument 
must be accepted because the facts of 
the case in Spl. Civil Appin, No. 225 of 
1959 (Bom) were similar to the facts in 
the instant case. The land in that case 
was situated in village Kopri in Thana 
Taluka. Under Section 32 the tenant of 
that land had become the owner on April 
1. 1957. The Deputy Collector. Thana 
who was constituted the Agricultural 
Lands Tribunal for Thana Taluka, issued 
notices to the tenants and also to the 
landlords in the proceedings under Sec- 
tion 32-G started by him. During the 
pendency of these proceedings the Jands 
in question were included within the 
limits of Thana Municipal Borough with 
effect from August 1, 1958 by a notifica- 
tion issued by the Government dated 
June 23, 1958. It was contended before 
the Deputy Collector that after the lands 
‘were included in the limits of the Muni- 
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cipal borough under Sec, 48-C, nothing 
in Sections 32 to 32-R apply to them and 
hence the Tribunal had no jurisdiction 
to determine the purchase price. This 
contention was rejected by the Tribunal. 
The order of the Tribunal was upheld by 
Chainani, C. J. and V, S. Desai, J. with 
the following observations: 


o Suseno The scope and effect of Secs 
tion 32 and the following sections were 
considered by the Supreme Court in Sri 
Ram Narain v. State. 61 Bom LR 811 = 
(AIR 1959 SC 459). At page 825 it was 
observed that the title to the land, which 
was vested originally in the landlord, 
passed to the tenant on the tillers’ day. 
Ist April, 1957, that there was a com-~ 
pleted purchase or sale as between the 
landlord and the tenant and that the title 
acquired by the tenant is defeasible only 
in the event of the tenant failing to ap- 
pear before the Tribunal or making a 
statement that he is not willing to pur- 
chase, or committing default in the pay- 
ment of the price as determined by the 
Tribunal. The tenant gets a vested in-+ 
terest in the land defeasible only in 
either of these cases, In view of this 
decision of the Supreme Court. it must 
be held that the opponent-tenants had 
become the owners of the lands and had 
acquired title thereto on Ist April, 1957. 
Section 32-G of the Act also gave them 
a right to pay only such purchase price 
as is specified in the Act and to get it 
determined in the manner laid down in 
the Act by the Tribunal, These rights 
had become vested in the tenants on Ist 


April, 1957. They could not, therefore, 
be lost on subsequent inclusion of the 
Jands within the limits of the Thana 


Municipal Borough and the relevant pro- 
visions of the Act ceasing to apply to 
them. In holding an enquiry in these 
cases for the purpose of fixing the pur- 
chase price of the lands, the Tribunal 
1 only be determining the rights, 
which had been acquired before the said 
provisions of the Act ceased to apply to 
the lands. The jurisdiction of the Tri- 
bunal to determine these rights is not 
lost merely by reason of the fact that 
after Ist August, 1958 these provisions 
of the Act did not apply to the lands.” 


% The ratio of that decision will 
apply with all force to the facts of the 
present case as in the present case also 
the lands were excluded from the opera- 
tion of the Act because they were in- 
eluded in the limits of the Poona Muni- 
cipal Corporation; and. under an earlier 
notification of 1956 all lands included 
within the limits of Poona Municipal Cor- 
poration were reserved for non-agricul- 
tural and industrial purposes within the 
meaning of Section 88-C (1) (b). Al- 
though the notification unler S. 88-C (1) 
(b) was prior to the Tillers’ day the noti- 
fication including the area which is the 
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subject-matter of these petitions was sub- 
sequent to the vesting of the title under 
Section 32 to the tenants. With respect 
therefore, I, being bound by the said 
decision of the Division Bench, must hold 
that the Deputy Collector in the instant 
case was right in holding following the 
said decision. that the Agricultural Lands 
Tribunal had power to determine the 
purchase price in respect of the land, 

8. The decision of Bhasme, J. in 
Spl. Civil Appin. No, 150 of 1966 (Bom) 
undoubtedly supports the contention of 
Mr, Abhyankar. But it is a decision ar- 
rived at. with respect. because the above 
Division 
Appin, No, 225 of 1959 (Bom) was not 
brought to the notice of the learned 
Judge. Mr. Abhyanker submitted that 
the decision of the Supreme Court in 
Ishvarlal T. Almalua v, Motibhai Nagii- 
bhai, AIR 1966 SC 459 and AIR 1966 SC 
538 support his contention. But those 
were not cases where the statutory title 
had vested in the tenants under Sec~ 
tion 32 as in the instant case. Mr. 
Abhyankar further submitted that as I 
am taking a view contrary to the view 
taken by Bhasme, J, it is desirable that 
the matter should be referred to a larger 
Bench, As stated above. if Bhasme, J’s 
attention was drawn to the aforesaid 
Division Bench decision and he had taken 
a view different from mine. which per- 
haps he would never have taken, I would 
have considered the request for referring 
the matter to a larger Bench, 


9. The Division Bench decision is 
dated October 8, 1959. In spite of seve- 
ral amendments of the ‘Tenancy Act 
thereafter the Legislature has not thought 
of amending the Act and Mr, Abhyankar 
is unable to draw my attention to any 
other decision of a Division Bench of 
this Court or decision of the Supreme 
Court which has taken a contrary view 
in the matter. I am. therefore, of the 
opinion that the decision of the Division 
Bench must be taken as settling the law 
for all purposes; and what is settled by 
the Division Bench decision cannot be 
disturbed by a decision of a single Judge 
before whom that decision was, ‘or~ 
tunately. not cited. In any event, I find 
that the Deputy Collector and the Maha- 
rashtra Revenue Tribunal have taken a 
view consistent with the view taken by 
this Court in the above Spl. Civil Appin. 
No, 225 of 1959 (Bom). I, therefore. find 
no reason to interfere with the orders 
passed by the Tribunal and the Deputy 
Collector, 

10. In the result, the petitions 
fail. Rule in both the petitions discharg- 
ed with costs in one set, . 


Petitiong dismissed. 
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A. H. Mehta, with M. J. Mistree and 
M. B., Rele. for Petitioner, in support; 
C, N. Daji. for defendant to shoy cause. 


ORDER:— This is a Chamber 
Summons under Order 6 Rule 5 of the 
Civil Procedure Code taken out. by the 
Plaintiff-Petitioner for particulars of 
several statements and allegations con- 
tained in the affidavit dated llth May 
1971 filed by the defendant in support of 
the caveat dated the 12th April 1971. The 
testamentary petition out of which the 
present application has arisen relates to 
the estate of one Esmail Abdul Karim 
Panju who died in Bombay on the 12th 
day of February 1965 leaving a will dated 
29th June 1953 under which the plaintiff 
was appointed sole executor, The plain- 
tiff filed this petition for the grant of 
probate on the 19th of August 1970. and 
a caveat and an affidavit in support of 
the caveat having been filed by the defen- 
dant the proceedings were numbered as 
a suit in accordance with the provision of 
Rule 710 of the Rules (O, S.) of this 
Court, For the sake of completing the 
facts it may be stated that I have already 
recorded on 2nd February. 1972 the evi~ 
dence of Mr. Aibara the solicitor who pre- 
pared and attested the will in question. 
The plaintiff has thereafter taken out the 
present Chamber Summons for further 
and better particulars of several state- 
ments contained in the affidavit filed by 
the defendant in support of the caveat. 
It may be mentioned that the plaintiff is 
the brother of the deceased and the 
caveatrix is the daughter of the deceased. 


10 


2. The first question that arises on 
this Chamber Summons is whether the 
procedure by way of an application under 
Order 6, Rule 5 of the Civil P. C. for 
further and better particulars applies to 
an affidavit filed in support of a caveat 
on the Testamentary Side of this Court. 
It was strongly contended by Mr. A. H, 
Mehta on behalf of the plaintiff in sup- 
port of his application that that procedure 
is applicable in regard to an affidavit 
filed in support of a Caveat, and that 
unless that was so it would not be pos- 
sible for the plaintiff to know whatis the 
case which he is called upon to meet in 
the testamentary suit. Mr, Mehta relied 
in support of his contention on. (1) the 
concluding sentence of Rule 710 of the 
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Rules (O. S.) of this Court. (2) Sec, 141 
of the Code of Civil Procedure; and 
(3) the English practice which he pointed 
out from standard works. It was frank- 
ly admitted by Mr, Mehta at the very 
outset of his argument before me yes- 
terday that there is not a single decision 
of an Indian Court. nor a single decision 
of an English Court. bearing directly on 
the point which has arisen before me. 
which is. therefore, what is popularly 
called. a maiden point, 


3. Turning first to the English 
practice relied upon by Mr, Mehta it is 
stated in Tristram and Coote’s Probate 
Practice 23rd edn, pp. 676 and 678 that 
particulars of every defence, on what- 
ever ground, in a probate action must 
be included in the pleading. and the Court 
may order a party to serve on any other 
party particulars of any defence stated 
in the pleading or in an affidavit which 
has been ordered to stand as a pleading. 
Mr. Mehta also relied on the statement 
that is to be found in Supreme Court 
Practice, 1970. Vol, I Part I, p. 261. that 
the procedure in regard to particulars is 
the same in all Divisions of the High 
Court of Justice in England. The prac- 
tice in England in regard to testamen- 
tary proceedings is however so different 
that I am afraid no assistance can be 
derived from the English practice in re- 
gard to the furnishing particulars on 
which Mr, Mehta has relied. I have in 
my decision in the case of Maneklal V. 
Shah v. Jagdish C, Shah, (1970) 72 Bom 
LR 719 pointed out (at p. 722) what that 
procedure is and how it differs from the 
procedure prevailing on the Testamentary 
Side of this Court. As pointed out in my 
judgment in the said case. a caveat filed 
in the probate registry in England ceases 
to have force after the expiry of six 
months from the date on which it was 
entered, unless a fresh caveat is filed be- 
fore the expiration of that period. or pro- 
ceedings are commenced by writ. citation 
or motion while it is in force. After that 
caveat is filed. a warning is issued against 
the caveator by the party whose applica- 
tion for grant has been stopped and the 
appearance fo such warning by the 
caveator is required to disclose, inter alia, 
the interests of the respective parties in 
the estate of the deceased. With that in- 
formation, it is open to either party, if 
their interests conflict to commence an 
action against the other for the purpose 
of establishing his own claim and the 
proceedings that ensue take the form 
either of a probate action, or of citation 
proceedings. or of a Motion. Parties to 
a probate action are described as plain- 
tiffs, defendants. interveners. and parties 
cited. Moreover. a Statement of Claim 
has to be filed and a Statement of De- 
fence, and in appropriate cases a counter 
claim, by the parties to a probate action, 
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as is pointed out in the Supreme Court 
Practice, 1970, Vol. I, Part I at p. 1102, 
and in Tristram & Coote’s Practice, 23rd 
Edn. at pp. 673 and 674. There can be 
no doubt that the procedure by way of 
application for further and better parti- 
eculars would be clearly applicable to 
pleadings in fhe nature ofa een of 
Claim or a reply or a counter-claim, a 
the case may be, but the difficulty that 
arises in this country is that there.is no 
procedure by way of the filing of a state- 
ment of claim or a reply or a counter 


claim as there is in England. Mr, Mehta - 


who has made considerable research and 
has placed the entire legal position be~ 
fore me with great industry has fairly, 
pointed out to me that the practice that 
prevails in our Court even to-day is the 
practice which was in force under the 
Rules of the Supreme Court (Ecclesiasti-« 


cal) prevailing in England as far back as 


the year 1895. This was stated in the 
case of Chotalal Chunilal v. Bai Kabubai, 
(1898) ILR 22 Bom 261 at p. 263, Rule 
483 of the Ecclesiastical Rules then pre- 
vailing in England is a combination of 
a part of our present Rule 708 and our 
present Rule 710. The said Rule 483, 
however. did mot make provision in res 
gard to the numbering of testamentary. 
proceedings as a suit, nor did it lay down 
that the procedure applicable would be 
that which would be applicable to a suit. 
I must. therefore, proceed to decide the 
present Chamber Summons without re= 
ference to the English practice on the 
point which cannot afford any assistance 
to me on the question which I have to 
decide on this Chamber Summons. In 
my opinion. in order to ensure proper 
control of. testamentary suits it would be 
advisable to amend our procedure and 
bring it in line with the present English 
procedure so as to provide for the filing 
of a plaint, written statement, counter-+ 
claim (if any) and a reply to counter- 
claim in the same manner as in a suit, 
so that all the provisions applicable to a 
suit could be applied to the same, 


4. Rule 708 of the Rules (O. S.J 
of this Court requires an affidavit in sup- 
port of a caveat to be filed within 8 days, 
and what is important for the purpose 
of this order is that it provides that such 
affidavit must contain “the right and ins 
terest of the caveator. and the grounds 
of the objections to the application.” 
Rule 710 lays down that upon the affi-a 
davit in support of the caveat being filed, 
the petitioner for probate or letters of 
administration is called upon by notice 
to take out a summons and the proceed- 
ings are then numbered as a suit in 
which the petitioner is to be the plaintiff 
and the caveator the defendant. The said 
Rule lays down in the concluding sena 
tence thereof that “the procedure in such 
suit shall, as nearly as may be be at= 
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cording to the provisions of the Code of 
Civil Procedure.” Another provision. to 
which reference may be made is Sec« 
tion 141 of the Code of Civil Procedure 
which enacts that the procedure provid~ 
ed in the said Code in regard to suits 
must be followed “as far as it can be 
made applicable,” in all proceedings in 
any Court of civil jurisdiction. 


5. The difficulty in the way of 
granting the relief sought on this Cham- 
ber Summons lies in the very nature and 
form of a petition for the grant of pro- 
the affidavit in sup- 
port of the caveat. Rule 710 advisedly 
does not say that the petition for a testa- 
mentary grant is to be regarded as a 
plaint, or that the affidavit filed in sup- 
port of the caveat is to be regarded as a 
written statement, though it does in terms, 
lay down that “the petitioner shall be the 
plaintiff and the caveator shall be the 
defendant.” It has been laid down by a 
Division Bench of this Court in the case 
of (Tulsidas Khimji v, Jeejeebhoy ?) 57 
Bom LR 962 at p. 973 = (AIR 1956 Bom 
45) that a petition is not a plaint and I 
am bound by that view in preference to 
the view expressed by Mody. J, sitting 
as a single Judge in the case of Consoli~ 
dated Foods Corpn. v. Brandon & Co. 
(1960) 62 Bom LR 799 at 800. Mr, Mehta 
has drawn my attention to the affidavit 
filed in support of the caveat in the pre~ 
sent case. It no doubt contains denials 
of statements made in several of the 
paragraphs of the petition for probate 
but. in my opinion. there can be no doubt 
that such an affidavit is not intended to 
be an affidavit in reply to the petition. 
It is, as its very label signifies. an affi- 
davit which is intended to support the 
caveat and in such an affidavit it is not 
really necessary to deny the statements 
in the petition in the manner in which 
a written statement denies the averments 
in a plaint. In that respect. Rule 708 
affords very valuable guidance in so far 
as it Jays down in the clearest possible 
terms what an affidavit in support of the 
caveat should contain, The said Rule 
states that. such affidavit must state the 
right and interest of the caveator and 
“the grounds of the objections to the ap- 
plication.” In stating the interest of the 
eaveator and the grounds of objection to 
the application for probate it would not 
be necessary to have denials or the nature 
of denials in a written statement, nor 
would it be necessary to set out in any 
detail the positive case of the caveator. 
As Mr. Dali has rightly pointed out, once 


“a caveat as well as an affidavit in sup- 


port ‘of the caveat are filed. it is for the 
petitioner-plaintiff to make out a case 
which would satisfy the conscience of the 
Court. and the inquiry in such a testa- 
mentary suit would. therefore. not be 
strictly limited to the grounds of the ob- 
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jections raised by the caveator. If one 
bears in mind the very nature of the af- 
fidavit in support of the caveat as indi- 
cated by me above. it would be quite 
clear that there would be no scope for 
invoking the machinery by wav of fur- 
ther and better particulars in regard to 
such an affidavit. It is precisely in order 
to meet such a situation that the conclud- 
ing sentence of R. 710 places a limita- 
tion in so far as it provides that the 
procedure in a testamentary suit is “as 
nearly as may be” to be in accordance 


with the provisions of the Code of Civil . 


Procedure. I have held in my decision 
in the case of Manekii Manchersha v. 
Phiroze, (1970) 72 Bom LR 21 at 24-25 
that a petition on the Testamentary Side 
even when it becomes sententious is not 
a suit in the real sense of the term, but 
is only to be numbered as a suit. Where 
from the very nature of a particular 
step which is required to be taken or a 
particular document which is required to 
be filed. the procedure in regard to a 
suit cannot be made applicable. there is 
nothing in Rule 710 which would make 
it incumbent on the Court to apply the 
same. As far as Section 141 of the 
Code of Civil Procedure is concerned, 
the Legislature has provided same sort 
of limitation when it has enacted that 
the procedure provided in the Code in 
regard to suits is to be followed “as far 
as it can be made applicable” in all pro~ 
ceedings in any court of civil jurisdic- 
tion. In my opinion, there is no diffe- 
rence at all between the effect of the 
words “as nearly as may be” in R, 710 
and the words “as far as it can be made 
applicable” in Section 141, and whether 
one or the other of those provisions is 
applied it would make no difference to 
the decision of the present Chamber 
Summons. No question, therefore, arises 
as to whether Rule 710 would prevail 
or Section 141 would prevail, but it may 
be pointed out that since the Rules 
(O. S.) of this Court have been framed 
under Section 129 of the Code of Civil 
Procedure, if there were to be such a 
conflict. it is the Rules of the High 
Court which would prevail over the 
sections of the Code of Civil Procedure. 
In view of the fact that there is no dif- 
ference between Rule 710 and Sec. 141 
of the Code of Civil Procedure, it is also 
mot necessary for me to consider the 
question as to whether it is Section 141, 
Civil P. C. that would apply prior to 
the stage when the affidavit in support 
of a caveat is filed and the proceeding 
is mumbered as a suit, and it is after 
that stage that Rule 710 becomes ap- 
plicable. It is sufficient for the purpose 
of the present Order to hold that hav- 
ing regard to the verv nature and form 
of an affidavit in support of a Caveat, 
ian application for further and better 


ALR. 


particulars under Order 6, Rule 5 of the 
Code of Civil Procedure does not He. 


6. Mr. Mehta strongly impressed 
upon me that great hardship would be 
caused to the plaintiff in a testamentary 
suit if no particulars are given of the 
grounds on which a grant of probate is 
sought to be resisted, in so far as the 
plaintiff would not know what case he 
is called upon to meet and could be 
taken by surprise at any stage of the 
proceedings, Whilst I appreciate the 
difficulty pointed out to me by Mr, 
Mehta, an argument based on inconve~ 
nience cannot, in my opinion, affect the 
decision of a point like the present one 
which, as already stated above, is based 
on the very nature and form of the 
proceeding initiated by a petition for 
probate and resisted by the filing of a 


caveat and an affidavit in support of 
the caveat, 


7. Mr. Daji also sought to con- 
tend that before the provisions of O. 6, 
R. 2 or R. 4 are applied, it must be 
shown that the document to which they 
are sought to be applied is a “pleading” 
within the terms of Order 6, Rule 1 of 
the same Code. Order 6. Rule 1 enacts 
that the term “pleading” means plaint 
or written statement and that. accord~ 
ing to Mr. Daji, contains an exhaustive 
definition of the term ‘pleading’. at any. 
rate, as far as the said order is con+ 
cerned. I am, however, not prepared to 
go so far as to say that none of the 
Rules in Order 6, Rule 2 can apply by, 
reason of the definition of the term 
‘pleading’ contained in Order 6, Rule 1, 
nor is it necessary for me to go that far, 
I should also not be taken to have decid- 
ed by this Order that particulars cannof. 
be asked for of any affidavit at all, as 
I am confining my decision to and bas- 
ing it solely on the nature and form of 
the affidavit that is required to be filed 
in support of a caveat. I also do not 
propose to express any opinion on the 
question as to what would be the cons 
sequence at the hearing of a testamen- 
tary petition of sufficient particulars not 
having been given in the affidavit filed 
in support of the caveat. 


8. Mr. Mehta bas cited a large 
number of decisions before me in which, 
by virtue of the provisions of Sec, 141 
of the Code of Civil Procedure, some 
other provision of that Code has been 
made applicable to proceedings which 
are not proceedings in the nature of g 
suit, but I do not think it necessary to 
refer to them for the simple reason that 
that is a proposition which cannot 
disputed and has in fact not been dis~ 
puted by Mr. Daji. I may. however, 
just record the reference in respect Of 
some of the authorities in (1881-1882) 
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ILR 6 Bom 416 at 434; AIR 1952 SC 64; 
AIR 1942 Bom 57 at 58; ATR 1954 Bom 
121 at 125; (1953) 23 Com Cas 474 (Bom) 
and (1963) 65 Bom LR 417. It may be 
mentioned that none of these cases re- 
lates to testamentary suits at all. 

9. Mr. Mehta also cited before 
me cases in which various provisions of 
the Code of Civil Procedure were made 
applicable to testamentary proceedings, 
as for instance. the case reported in AIR 
11936 Lah 863 where Order 9, Rule 9 was 
applied, the decisions in (1894) ILR 18 
Bom 237 and in AIR 1938 Mad 486 where 
pauper procedure was made applicable, 
(1893) ILR 17 Bom 388 where O, 40 was 
made applicable. and AIR 1943 Cal 19 
where Section 10 of the Civil Procedure 
Code was made applicable. I am afraid 
mone of these decisions can however be 
of any assistance to Mr. Mehta as far 
as the present Chamber Summons 1s 
concerned, in so far as they were not 
eases in which any question in regard 
to the nature and form of a petition for 
probate or of the affidavit filed in sup- 
port of the caveat arose at all, They 
were all cases in which the question of 
applying the provisions of the Code of 
Civil Procedure arose at a stage subse- 
quent to the filing of the affidavit in 
support of the caveat and had nothing 
to do with the same. 


10. Mr. Mehta has also referred 
me to the decision of the Supreme Court 
in the case of Ram Chandra v. State of 
U. P., (AIR 1966 SC 1888 at 1891) and 
to the decision of the Privy Council in 
the case of Thakur Pershad v. Sheikh 
Fakir-Ullah, ( (1895) 22 Ind App 44) and 
has pointed out to me that Section 141 
applies to all proceedings in Civil Courts 
and, according to the view now taken 
by the Supreme Court in the former 
ease, such a proceeding need not even 
be an original proceeding. Mr, Daji has 
however referred to the distinction that 
is drawn in the case of Indrajitsinghii v. 
Rajendrasinghji, 57 Bom LR 962 = 
(AIR 1956 Bom 45) and in several other 
cases between the procedural provisions 
of the Civil Procedure Code, and provi- 
sions relating to substantive rights and 
disabilities in the same Code, and has 
pointed out that the procedural provi- 
sions of the Code have been applied but 
not those relating to substantive rights 
or disabilities. to proceedings which are 
not proceedings in the nature of a suit. 
It is not necessary for me to go into that 
question for the simple reason that the 
concluding sentence of Rule 710 itself 
Jimits the applicability of the Civil Pro- 
cedure Code only to those provisions of 
it which are of a procedural nature. 
There can be no doubt that an applica 
tion for further and better particulars 
under Order 6, Rule 5 would be an ap- 
plication which is of a procedural nature 
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but, as already held by me above, I hold 
the same to be inapplicable in view of 
the nature and form of an affidavit in 
support of a caveat. 


11. In the last resort, Mr. Mehta 
sought to rely on the inherent powers 
of the Court under Section 151 of the 
Code of Civil Procedure. and he has re- 
ferred me to the decision of this Court 
in the case of i Investment Co. 
Pvt. Ltd. v. Tarachand, 69 Bom LR 
629 = (AIR 1968 Bom 250).where an 
application under Order 9, Rule 9 to 
set aside the dismissal of a suit for de~ 
fault was itself dismissed for default, 
and it was held that a further applica- 
tion to restore that application could 
be entertained under Section 151 of the 
Code of Civil Procedure. In order to 
invoke the inherent powers of the Court 
under Section 151 it must, however be 
shown that resort to such a power is 
necessary for the ends of justice or to 
prevent abuse of the process of the 
Court. In the view which I have taken 
above, viz, that it would not be proper 
to apply the procedure by way of an 
application for further and better parti- 
culars to an affidavit in support of a 
caveat, it can hardly be said that it 
would be necessary for the ends of jus- 
tice to entertain such an application 
under Section 151. In any event, having 
regard to the fact that Rule 710 deals 
in specific terms with the applicability 
of the procedural provisions of the Code 
of Civil Procedure to a testamentary 
suit and sets a limitation thereon by in- 
corporating the words “as nearly as may 
be therein. there would be no scope 
for resorting to the inherent powers of 
the Court under Section 151 of the Code 
of Civil Procedure. It is well settled 
that resort cannot be had to inherent 
powers where there is a specific provi- 
sion which deals with the particular 
matter (AIR 1962 SC 527 para, 39). In 
the result, I hold that the present ap- 
plication for particulars does not lie in 
regard to the affidavit filed by the de- 
Se ae GUE ime Sion e 
on that ground alone. I wo ismiss 
this Chamber Summons. 


Petition dismissed. 





‘AIR 1973 BOMBAY 179 (V 60 C 49) 
KANTAWALA AND S. K, DESAI, JJ. 
Ratanchand Balaram Shah and 
others, Applicants v, Kumari Gangabai 
Shelgonda Patil, Opponent. 
Civil Revn, Appin. No, 181 of 1971, 
D/- 10-2-1972, from Order of B, D. 
Borde, grm Asst. J.. at Kolhapur, D/- 


CQ/DQ/B396/73/LGC 


180 Bom, [Prs, 1-4] 


Index Note :— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Section 85-A ~— “Suit instituted in any 
Civil Court” — Interpretation of — Word 
‘suit? ig not restricted to civil proceed- 
ings commencing with the imstitution of 
a plaint —— (X-Ref:— Section 85), 


Brief Note:—~ (A) The word “suit” 
in the expression “suit instituted in any 
Civil Court” occurring in Section 85-A, 
must be construed as including all pro- 
ceedings in which a claim is made or 
remedy is sought in a Court of law. and 
would include execution proceedings. 
(Case law discussed). (1963) 4 Gui LR 
387, Followed; (1968) 70 Bom LRE 59, 
Overruled. (Para 24) 


The meaning to be given to the word 
‘suit? in Section 85-A is to be determined 
with reference to Section 85 and not 
with reference to Section 87. As the bar 
of jurisdiction contained in Section 85 
applies to all legal proceedings before a 
Civil Court, the proper and harmonious 
construction of these two sections would 
require that the expression “suit” in 
Section 85-A should be given its wider 
meaning to include all legal proceedings 
before the Civil Courts and not the nar~ 
rower meaning restricting it only to civil 
proceedings which are commenced with 
the institution of a plaint, , 

(Paras 20, 22, 23) 
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S. K, DESAI, J.:— This is a revi- 
sion application against the decision of 
the learned Extra Assistant Judge 
Kolhapur in B. A. D. R. Appeal 
No, 1 of 1970 filed in the Dist. Court at 
Kolhapur. That was an appeal against 
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the decision and order passed by the 
learned Civil Judge, Junior Division, 
Kagal. on 3rd April 1970 in Award Dar- 
khast No. 4 of 1965. The learned Extra 
Assistant Judge by his judgment and 
order dated 18th February 1971 dismis- 
sed the appeal with costs and confirmed 
the decision and order of the learned 
Civil Judge Junior Division, Kagal, Be-« 
ing aggrieved by the above decision of 
the learned Extra Assistant Judge, 
Kolhapur, the Petitioners have filed this 
revision application. By an order made 
on llth October 1971 Gatne. J. referred: 
the matter to a Division Bench and in 
these circumstances it has come up fon 
hearing before us. 


„2 The narrow point arising for 
determination in the revision application 
is the meaning to be given to the ex- 
pression “suit instituted in any Civil 
Court” occurring in Section 85-A of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 (hereinafter referred to as the 
Bombay Tenancy Act). The question is 
whether by this expression the Legisla+ 
ture intended to mean only a suit ins 
stituted by presentation of a plaint as 
provided in the Code of Civil Procedure, 
or whether it encompasses all other 
Proceedings before a Civil Court in 
which any right is claimed or any claim 
is made or prosecuted or a remedy pura 
sued by a process of law. 


3. In order to appreciate the 
Eyal contentions. a few facts may be 
stated : 


_4 On 27th October 1949 Jeejas 
bai, the Opponent before us, started pro- 
ceedings under the Bombay Agricul 
tural Debtors Relief Act, 1947 (Bombay 
Act No, XXVIII of 1947) for adjustment 
of her debts. The various proceedings 
so started were numbered as Consoli« 
dated Case No, 2205 of 1949. and ulti« 
mately on 13th November 1964 an award 
was passed by the B. A. D, R. Court in 
those proceedings. Thereafter the said 
applicant filed an execution application 
for execution of the said award in the 
Court of the Civil Judge. Junior Divi- 
sion, at Kagal. The execution Applica- 
tion was numbered as Award Darkhast 
No, 4 of 1966. In this Darkhast the Op~ 
ponent-Applicant prayed for actual pos 
session of the lands described in the ex- 
ecution application. The Petitioners be~ 
fore us were some of the respondents to 
the Darkhast Application. In that ap- 
plication Jeejabai alleged that the lands 
which were the subject-matter of the 
said award were in possession of several 
persons who were shown in the Record 
of Rights as tenants. and it was urged 
that they had been inducted on the 
lands after the proceedings under the 
B. A, D. R, Act were, commenced and, 
accordingly, the tenancies. if any. were 
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hit by the doctrine of lis pendens, 

5. The petitioners before us fall 
into three Groups. Petitioners Nos, 1, 
2 and 3 were in possession of lands 
bearing Survey Nos, 505/1, 495/3 and 
490/2. By their written statements (Exhi~- 
bits 45 and 46) they had contended that 
these lands were in their possession, 
having been taken on lease from the 
original mortgagee. and that they have 
been cultivating the same since the year 
1945. Accordingly they claimed protec~ 
tion under the provisions of the Bom-= 
bay Tenancy Act. The remaining Peti- 
tioners are the heirs of one Nana Rama 
and one Balgonda Shivgonda Patil, Nana 
Rama and Balgonda had put in a joint 
written statement (Exhibit 44) contend~ 
ing that they were in possession of the 
lands bearing Revision Survey Nos, 484/4 
and 484/6 respectively. It was urged 
that the said lands had been taken on 
lease from the original mortgagee. and 
that they were cultivating the same be- 
fore the year 1948. Accordingly these 
two persons also sought protection under 
the Bombay Tenancy Act. 


6. Before the learned Civil Judge, 
Junior Division, Kagal, issues were 
framed as Exhibit 49 and out of these 
issues. Issues Nos. 6, 8, 11 and 13 were 
directed to be tried as preliminary 
issues. These issues related to the ques+ 
tion of referring the contentions pertain< 
ing to the tenancies for decision to the 
appropriate authority under the Bombay 
Tenancy Act. 


Ti By his order dated 11th Janu- 
ary 1969 the learned Civil Judge, Junior 
Division, Kagal, held that there was no 
bar to the trial of these issues by the 
Civil Court. He accordingly ordered 
that, all issues, including the issues re~ 
garding the tenancies arising in the pro- 
ceedings before him, would be tried and 
decided by the Court and were not to 
be referred to the appropriate authority 
under the Bombay Tenancy Act, There~ 
after, further hearing took place and the 
learned Civil Judge found on the mate~ 
rial before him that the tenancy of Nana 

a had come into existence after 27th 
October 1949. Similarly. he found that 
Balgonda Patil was cultivating the land, 
Rev. Survey No. 484/6 since 1957-58 
only. As far as Petitioners Nos, 1 to 8 
are concerned, it was also found that 
they had started cultivating the lands 
in their possession some time after 
1949-50, In short. it was found that all 
the Petitioners had been inducted as 
tenants after the B. A. D. R. proceedings 
were commenced by the Opponent-Ap~ 
plicant. In respect of one other tenant 
the finding was to tbe contrary: but in 
this revision application we are not con- 
cerned with him or with the lands in his 
possession. As far as the Petitioners 


Ratanchand v. Gangabat (Desai J.) 


[Prs. 4-9] Bom. 181 


are concerned, by his order dated 3rd 
April 1970, the learned Civil Judge, 
Junior Division, Kagal. directed delivery 
of actual possession of the lands in the 
respective possession of the Petitioners 
to the Opponent~Applicant, Being ag- 
grieved by this order, an_ appeal was 
preferred to the District Court, Kolha- 
pur, being B. A. D. R. Appeal No. 1 of 
1970, which was disposed of by the 
learned Extra Assistant Judge, Kolha- 
pur, on 18th February 1971, 

8. The only point which appears 
to have been urged before the learned 
Extra Assistant Judge was that the 
learned Civil Judge ought to have re- 
ferred the question of tenancies to the 
authority under the Bombay Tenancy 
Act and ought not to have decided the 
same himself, This was negatived by 
the learned Extra Asstt, Judge and he 
confirmed the order passed by the 
learned Civil Judge. Junior Division, 
Kagal. It may be mentioned that both 
the learned Civil Judge and the learned 
Extra Assistant Judge relied upon the 
judgment of Padhye. J. in Gajadhar 
Ramchandra Agarwal v. Abdul Munaf 

ahamudmiya, (1968) 70 Bom LR 59. 
In the above case, Padhye, J. was deal- 
ing with Section 125 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958 (Act XCIX of 
1958), But the wording of that section 
is very similar to the wording of Sec- 
tion 85-A of the Bombay Tenancy Act, 
and there is no material difference be- 
tween the two. 


9. Mr, Abhyankar on behalf _ of 
the Petitioners urged that the view 
taken by Padhye, J. in the above deci- 
sion that the word ‘suit? in Section 125 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, has 
to be given a restricted meaning and 
would not include an execution proceed- 
ing, is erroneous. He submitted that 
the attention of Padhye, J. was not 
drawn to Section 124 of the said Act, 
and, if Section 125 was construed with 
reference to the bar of jurisdiction im- 
posed by Section 124, Padhye. J. would 
mot have come to the conclusion that a 
strict meaning ought to be given to the 
word ‘suit’, restricting it only to civil 
proceedings which are commenced with 
the institution of a plaint. According 
to Mr, Abhyankar, Padhve. J. ought to 
have considered the equivalent sections 
of the Bombay Tenancy Act viz, Sec- 
tions 85 and 85-A, According to Mr. 
Abhyankar, if Section 85-A is considered 
historically and logically. then it is quite 
clear that a wider meaning ought to be 
conferred on the expression “suit in- 
stituted in any Civil Court” occurring 
in Section 85-A and not the narrower 
meaning, In support of his contention 
Mr, Abhyankar relied upon the decision 
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of the Guiarat High Court in Vaswa 
Mohan Moti v. Indravadan Kuberdas 
Sampatram, (1963) 4 Gui LR 387. He 
also relied upon the observations in two 
unreported Bombay decisions, viz, that 
of Deshpande. J. in Spl. Civil Appin. No. 
1396 of 1966 (decided on 18-9-1970) (Bom) 
and of Bhasme. J, in Spl. Civil Appln. 
i ie of 1965 (decided on 21~4-1970) 
(Bom), 


10. In order to understand fully 
the points involved in this revision ap- 
plication the relevant portion of Sec- 
tion 70 and Sections 85 and 85-A of the 
ambay, Tenancy Act may be fully set 
out :— 

"70. For the purposes of this Act 
the following shall be the duties and 
functions to be performed by the 
saa pe :— 


a wee eee ose eee aoe 

(b) to decide whether a person is. 
or was at any time in the past, a tenant 
or a protected tenant or a permanent 
tenant, 5 

"85. (1) No Civil Court shall have 
furisdiction to settle, decide or deal with 
any question (including a question whe~ 
ther a person is or was at any time in 
the past a tenant and whether any such 


: tenant is or should be deemed to have 


purchased from his landlord the land 
held by him) which is by or under this 
Act required to be settled. decided or 
dealt with by the Mamlaetdar or Tribu~ 
nal, a Manager. the Collector or the 
Maharashtra Revenue Tribunal in ap- 
peal or revision of the State Govern- 
mt in exercise of their powers of con~ 
trol. 


(2) No order of the Mamlatdar, the 
Tribunal, the Collector or the Maha~ 
rashtra Revenue Tribunal or the State 
Government under this Act shall be 
questioned in any Civil Court or Crimi- 
mal Court, 

Explanation— For the purposes of 
this section a Civil Court shall include 
a Mamlatdar’s Court constituted under 
the Mamlatdars’ Courts Act. 1906.” 

“85-A. (1) If any suit instituted in 
any Civil Court involves any issues 
which are required to be settled, decid- 
ed or dealt with by any authority com- 
petent to settle. decide or deal with such 
issues under this Act (hereinafter re~ 
ferred to as the competent authority) the 
Civil Court shall stay the suit and refer 
such issue to such competent authority 
for determination, 

(2) On receipt of such reference from 
the Civil Court, the competent authority 
shall deal with and decide such issues 
in accordance with the provisions of this 
Act and shall communicate its decision 
to the Civil Court and such Court shall! 
thereupon dispose of the suit in accord- 
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ance with the procedure applicable 
thereto, 

_ Explanation— For the purpose of 
this section, a Civil Court shall include 
a Mamlatdar’s Court constituted under 
the Mamlatdars’ Courts Act, 1906”. 


li. It may be mentioned that 
Section 85-A was introduced in the Boms 
bay Tenancy Act by Section 46 of Bom- 
bay Act XIII of 1956; it is. therefore, 
both historically and positionally subse- 
quent to Section 85. It appears that 
Section 85 came up for consideration be- 
fore a Division Bench of this Court in 
Dhondi Tukaram v, Dadoo Piraji, 55 
Bom LR 663 = (AIR 1954 Bom 100). 
After considering the bar imposed by 
Section 85 of the Bombay Tenancy Act, 
Gajendragadkar, J. (as he then was) ob- 
serves in this judgment that 

“Section 85 (1) clearly provides that 
no Civil Court shall have jurisdiction to 
settle, decide or deal with any ques- 
tion which is by or under this Act re- 
quired to be settled. decided or dealt 
with by the Mamlatdar. or by the other 
tunes or authorities mentioned in the 

ct”, 

It was accordingly held that Section 70 
made the Mamlatdar the forum of ex- 
clusive jurisdiction for the determination 
of the questions mentioned in that sec- 
tion. It was further observed that 
whenever parties are at issue on the 
question as to whether a person is a 
tenant or a protected tenant, the only 
tribunal that can decide this question is 
the Mamlatdar and no other. In the 
above decision the Division Bench con- 
sidered what the Civil Court has to do 
when a plea is taken before it that the 
defendant or opponent in the proceeding 
is a tenant or a protected tenant. It 
was observed that the proper procedure 
in such á case was not to dismiss the 
suit straightway but to direct the party 
who raises the plea to obtain a decision 
from the Mamlatdar within a reasonable 
time, It was further observed that the 
Legislature should have provided for 
transfer of such cases, and the attention 
of the Legislature was expressly drawn 
to this aspect of the matter. It is pur- 
suant to these observations that Sec- 
tion 85-A came to be introduced in the 
Bombay Tenancy Act in 1956. 

12. Tt was urged by Mr. Abhyan- 
kar on behalf of the Petitioners that in 
Gajadhar Ramchandra Agarwal’s case, 
( (1968) 70 Bom LR, 59) attention of 
Padhye, J. was obviously not drawn to 
S. 124 and also to the historical position . 
with regard to Ss. 85 and 85-A w 

e 
Bombay Tenancy Act. As Padhye. J. 
himself observes, the word ‘suit’ may 
assume different colours in differant 
contexts. In some cases a wider mean- 
ing is to be given to the expression and 
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in others a narrower meaning has to be 
given. The actual meaning to be given 
would depend upon the wording of the 
section and the ambit of the statute. 
Mr, Abhyankar urged that bearing im 
mind the bar of jurisdiction provide 
under Section 85 of the Bombay Tenancy 
Act, it is the wider meaning which ought 
to be conferred on the expression suit 
instituted in any Civil Court” occurring 
in Section 85-A and not the narrower 
meaning. 


13. Padhye. J.. in Gajadhar Ram- 
chandra Agarwal’s case, (1968) 70 Bom 
LR 59 referred to an earlier Bombay 
decision in Khairunnisa v, Municipal 
Corpn.. (1965) 67 Bom LR 903. In that 
case a Division Bench of this Court was 
considering an application filed before 
the Motor Accidents Claims Tribunal 
under Section 110 of the Motor Vehicles 
Act, 1989. The word ‘suit’ occurring in 
Section 527 of the Bombay Municipal 
Corporation Act, 1888, had come up for 
consideration before the Division Bench. 
The Motor Accidents Claims Tribunal 
had held that the application for com~ 
pensation filed before it was in the 
nature of a suit. The Bombay Municipal 
Corporation was the Opposite Party to 
a claim before the Tribunal. which had 
held that since a notice under Section 527 
of the Bombay Municipal Corporation 
Act had not been served on the Munici- 
pality. the application was liable to be 
dismissed. The Division Bench was 
hearing an appeal from the decision of 
the Tribunal dismissing the application. 
A number of decisions were cited be- 
fore and considered by the Division 
Bench. In certain matters, as observed 
by the Division Bench, the word ‘suit’ 
has been given a narrower meaning, viz. 
a ‘proceeding commenced with the in- 
stitution of a plaint as provided in the 
Code of Civil Procedure; in other cases 
the word ‘suit? has been given an ex~ 
tended meaning to include restitution 
applications, execution proceedings as 
also petitions to set aside awards. After 
considering these cases the Division 
Bench observes as follows :— 


“It is no doubt true that these cases 
illustrate that the word ‘suit’ is capable 
of having a very wide connotation and 
may include, depending upon the con- 
text. any legal proceeding commenced 
by one person against another in order 
to enforce a civil right.” 


However, it does not necessarily follow - 


that the word ‘suit’ must be given such 
a wider meaning wherever it occurs. In 
order to determine the ambit of the 
words used, the Courts must consider 
the object which the provision was in- 
tended to achieve. 


14. Before Padhye. J. reliance 
was placed upon Section 127 of the Bom- 
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bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. In that 
section, which is identical to Section 87 
of the Bombay Tenancy Act, the words 
“suit or other legal proceeding” have 
been used, and it was argued that since 
the words “or other legal proceeding’ 
were omitted in Section 125 of that Act, 
the Legislature intended to restrict the 
operation of that section only to suits 
before Civil Courts and the word could 
not be taken to include “other legal pro- 
ceedings” which may be pending before 
the Civil Courts. This argument found 
favour with Padhye, J. 

15. Sections 70, 85 and 85-A of 
the Bombay Tenancy Act came up for 
consideration before a single Judge of 
the Gujarat High Court in (1963) 4 Gui 
LR 387. In that case Mody. J. of the 
Gujarat High Court was considering a 
revision application from an order of the 
Civil Judge, Junior Division. Sankheda, 
who had held that Section 85-A of the 
Bombay Tenancy Act (as applicable to 
the State of Gujarat) referred to suits 
only and had no application to matters 
other than suits. In his judgment Mody, 
J. considered the scheme of the Bombay 
Tenancy Act and interpreted Sections 85 
and 85-A with reference to the scheme 
of the said Act and the historical perspec~ 
tive. Before him it had been contended 
that Section 85 of the said Act applied to 
suits only and not to legal proceedings 
other than suits. The argument was bas- 
ed upon the expression ‘suit’ occurring in 
isolation in Section 85-A. and S. 85 was 
sought to be construed with reference to 
S. 85-A which followed it. Mody. J. re- 
jected the submissions made before him 
in this behalf and held that Section 85 
could not be construed with reference to 
the wording of Section 85-A which 
followed it, both positionally and his- 
torically, but that Section 85-A was re- 
quired to be construed with reference to 
the preceding section viz. Section 85, Ulti- 
mately it was held that by the word ‘sut 
in Section 85-A the Legislature intended 
to mean and include not only a suit ag 
instituted under the Code of Civil Pro- 
cedure, but any proceeding whereby a 
claim was made or a remedy sought in a 
Court of Law, 


16. Reference may be made at this 
juncture to the two unreported judg~< 
ments of our High Court in which the 
decision of Padhye, J. in Gaiadhar Ram- 
chandra Agarwal’s case. ( (1968) 70 Bom 
LR 59) has been referred to. Both these 
judgments were cited by Mr. Abhyankar 
on behalf of the Petitioners before us, 
The first of these unreported judgments 
is that of Deshpande, J. in Govind Radha 
Tambe v. Pandharinath Balaji Tambe, 
Spl, Civil Appln. No. 1396 of 1966 (D/- 
18-9-1970) (Bom). In that case the Civil 
Judge. Junior Division Shrirampur. made 
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a reference to the Mamlatdar under Sec- 
tion 85-A (1) of the Bombay Tenancy 
ae This reference was made in a day 
sic 
Pandharinath before the Civil Judge seek- 
ing to be put in possession under O, 21, 
R. 96 of the Civil P, C. The petitioners 
in that case claimed to have been in pos- 
session as tenants and on this plea the 
reference was made, The decision of the 
Mamlatdar was given in due course and 
the order of the Mamiatdar was sub= 
sequently taken in appeal before the 


District Deputy Collector, who decided in: 


favour of the occupants. In revision the 
Maharashtra Revenue Tribunal, set aside 
the order of the District Deputy Coller- 
tor on the ground that the reference by 
the Civil Court to the Mamlatder under 
Section 85-A (1) was incompetent. Ac- 
cording to the Revenue Tribunal, it was 
not open for a Civil Court to make any 
such reference in execution proceedings, 
In his judgment Deshpande, J. observes 
as follows :— 


“The observations of the Maha-« 
rashtra Revenue ‘Tribunal that the ex- 
ecuting Court is incompetent to make any 
reference under Section 85-A (1) also is 
not correct.” 


The attention of Deshpande. J. was drawn 
to the judgment in Gajadhar Ramchandra 
Agarwal’s case. ( (1968) 70 Bom LR 359), 
but he preferred to follow another earlier 
unreported ruling viz. of Chainani, €. J. 
in S. Civil Appln, No, 1852 of 1993, 
(decided on 4-12-1964) (Bom). 


17. The second case cited by Mr. 
Abhyankar was the decision of Bhasme, 
J. in Arjuna Pundalika Lawand v, 
Mahadeo Shivram Lawand. Spl. Civil 
Appln. No. 1191 of 1965, D/- 21-4-1970 
(Bom). That Special Civil Application 
was also from a decision of the Maba- 
rashtra Revenue Tribunal. which nad 
passed an order holding that a reference 
made by the Civil Judge in obstructionist 
proceedings to the Mamlatdar of Khatav 
was incompetent and that the executing 
Court should be informed accordingly. 
Bhasme, J. also refers to the decision of 
Chainani, C. J, in Special Civil Applica- 
tion No. 1352 of 1963 and according to 
Bhasme. J.. Chainani, C. J. in that judg- 
ment had taken the view that an execut- 
ing Court was competent to make such a 
reference under Section 85-A (1), Bhasme, 
J.. however. after referring to the judg- 
ment in Gajadhar Ramchandra Agarwal’s 
case ( (1968) 70 Bom LR 59) decided the 
Special Civil Application before him on 
a narrower point viz. whether the Re- 
venue authorities could question the pro- 
priety of a reference made by a Civil 
Court under Section 85-A of the Bombay 
Tenancy Act. In his view once a re- 
ference was made, it was not open for 
the Revenue authorities to question the 
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same, In this view of the matter, 
Bhasme, J. quashed the order of the Re- 
venue Tribunal but declined to go into 
the wider question viz, whether under 
Section 85-A a reference could be made 
by a Civil Court in a proceeding other 
than a suit (in the strict meaning of the 
term). 

18. Although there are stray ob- 
servations in these two judgments which 
would support the view being canvassed 
by Mr, Abhyankar, the only two judg- 
ments which would have a direct bearing 
on the question being canvassed before 
us are of Padhye J. in (1968) 70 Bom 
LR 59 and of Mody. J, in (1963) 4 Gui 
LR 387, 

19. Mr. Gole on behalf of the Res- 
pondent-Applicant urged three submis- 
sions. It was urged by him in the first 
instance that Section 85-A is the main 
section which would govern Section 85 
also, and both these sections should be 
restricted to ‘suits’ simpliciter and would 
not apply to legal proceedings other than 
suits. Secondly. it was urged that read~ 
ing Sections 85-A and 87 together, the 
expression ‘suit’ in Section 85-A must be 
given its narrower meaning particularly 
when the Legislature in Section 87 had 
used the expression “suit or other legal 
proceeding”, Thirdly, it was submitted 
that the provisions of Sections 85 and 
85-A of the Bombay Tenancy Act were 
restrictive of the jurisdiction of Civil 
Courts and, therefore, such restrictions 
should be construed strictly and where 
two meanings are possible. narrower and 
wider, the narrower meaning should be 
given to such restrictive provisions. 

20. We do not find much sub- 
stance in the second contention of Mr. 
Gole, although a similar argument based 
on a comparative provision of the Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act. 1958, found favour 
with Padhye, J. Many a time it has been 
said that a document or an Act is its 
best dictionary and the meaning to be 
given to a word or expression occurring 
at one place in an enactment or a docu- 
ment must be the same as to be found 
given to it at another place. The argu- 
ment that since in Section 87 the Legis- 
Jature has used the expression “suit or 
other legal proceeding” and. therefore, 
when it has used in Section 85-A the 
word ‘suit’ simpliciter, it cannot be taken 
to mean “suit or other legal proceedinz”, 
but must be given the stricter meaning, 
does appear attractive at first blush. How- 
ever, in our opinion. the meaning to be 
given to the word ‘suit? in Section 85-A 
will have to be determined with refer- 
ence to Section 85 and not with refer- 
ence to Section 87 of the Bombay Ten- 
ancy Act. ; 

2i. The first of the three submis- 
sions that Section 85-A should be con- 
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strued first and thereafter Section 85 
should be interpreted and that the bar 
imposed by Section 85 has to be con- 
sidered with reference to the construc- 
tion put on Section 85-A also appears to 
be unsound, Historically Section 85, 
which contains the bar of jurisdiction on 
Civil Courts, was enacted when the Act 
was originally enacted i.e, in 1948. Sec- 
tion 85-A was brought on the statute 
book in 1956, following the observations 
in Dhondi Tukaram Mali’s case. (55 Bom 
‘LR 663) = (AIR 1954 Bom 100), See, 85 
will have to be construed primarily and 
Section 85-A will have to be interpreted 
in the light of the construction we put 
on Section 85 and not the other way 
about. 

22. It is also not possible to agree 
with the third submission made by Mr, 
Gole. Undoubtedly. if two interpreta~ 
tions were possible to be given to Sec- 
tion 85. then since it is a provision which 
restricts the jurisdiction of the Civil 
Courts. a narrower interpretation may 
have to be preferred. However, unfor- 
tunately for Mr. Gole. Section 85 is clear 
and unambiguous, In our opinion, the 
bar of jurisdiction contained in Sec. 85 
applies to all legal proceedings before 
a Civil Court. In all these proceedings 
whenever a question arises which is re- 
quired under the Bombay Tenancy Act 
to be dealt with by the Mamlatdar or 
any other authority provided under the 
Bombay Tenancy Act, the Civil Court’s 
furisdiction is ousted. According to Mr. 
Gole. his submissions were strengthened 
by reason of the Explanation to Sec, 85. 
By this Explanation Mamlatdars’ Courts 
are brought within the purview of the 
expression ‘Civil Court’ occurring in Sec- 
¢ion 85. In our view, the Explanation 
has no bearing on the point arising for 
consideration before us. The term ‘Civil! 
Court’ is not defined in the Bombay Ten- 
ancy Act, 1948. The Civil Courts in_the 
State are indicated by the Bombay Civil 
Courts Act, 1869 (Act XIV of 1869). The 
Courts mentioned in the said Act would 
mot include Mamlatdars’ Courts and the 
Explanation has obviously been introduc= 
ed in the section to include them. By 
reason of this Explanation. in all pro- 
ceedings before the Civil Courts as pro- 
wided in the Bombay Civil Courts Act, 
1869. as well as before the Mamlatdars’ 
Courts. whenever a question arises which 
has under the Bonibay Tenancy Act to 
be dealt with by an authority under that 
Act, the bar of Section 85 would come 
into force. 


23. Once the true meaning and 
effect of Section 85 is understood, then 
there is not much difficulty in construing 
the word ‘suit? or the expression “suit 
fnstituted in any Civil Court” occurring 
fn Section 85-A. By reason of the bar 
of jurisdiction contained in Section 85, 
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difficulties were felt in disposing of pro- 
ceedings pending in Civil Courts. These 
difficulties were set out by Gajendragad- 
kar, J. (as he then was) in Dhondi Tuka- 
ram Mali's case. (55 Bom LR 663) = 
(AIR 1954 Bom 100). It was observed 
that the proper course in such a case 
mas for the Court to stay the proceed- 
fines for a reasonable time and ask the 
party which had raised the issue or plea 
to move the Mamlatdar or the appro- 
priate authority under the Bombay Ten- 
ancy Act to obtain a decision. Pursuant 
to the observations made in the iude- 
ment in that case, Section 85-A was im- 
troduced, which provided for a direct re- 
ference by the Civil Court itself to the 
competent authority under the Bombay 
Tenancy Act. This context and the 
background would require that the er- 
abling machinery or procedure introduc- 
ed in Section 85-A should be availaole 
in all matters in which there was a bar 
of jurisdiction provided for by reason of 
Section 85. It is mot possible to hold 
that Section 85 provides for a bar of 
furisdiction in respect of all matters be- 
fore the Civil Courts and that S. 85-A 
contains the enabling machinery for mak- 
ing a reference only in respect of suits. 
Equally absurd, in our opinion, is 
the plea that since suits (and not 
other legal proceedings) are men- 
tioned in Section 85-A, the bar of 
jurisdiction in Section 85 should be res- 
tricted only to suits. Proper and har- 
moniqus construction of these two sec- 
tions would require that the expression 
‘suit? in Section 85-A should be given its 
wider meaning to include all legal pro- 
ceedings before the Civil Courts, 


24, In our view, the construction 
put on Section 85-A in Vasva Mohan 
Moti’s case, (4 Gui LR 387) by the Gui- 
rat High Court is the proper interpreta- 
tion. and the word ‘suit? must be con- 
strued as including all proceedings in 
which a claim is made or remedy is 
sought in a Court of law and would un- 
doubtedly include execution proceedings. 


25. In this view of the matter it 
fs obvious that such of the issues as 
were framed pertaining to the petitioners 
before us and their plea of being tenants 
could not have been tried and decided 
by the learned Civil Judge and had 
necessarily to be referred to the ap- 
propriate authority * under the Bombay 
Tenancy Act. 


26. In our opinion, it will be 
necessary in this view of the matter to 
set aside and quash that part of the 
order of the learned Civil Judge which 
directed actual possession of the pet- 
fioners’ lands to be given to the vp- 
ponent-applicant (Jeejabai). It is un- 
ee to disturb the rest of the 
order. 
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27. Accordingly the portions of 
the order of the learned Civil Judge 
dealing with Revision Survey Nos 505/41, 
495/3. half share in survey No, 490/2, 
survey Nos. 484/4 and 484/6 are set aside. 
In the first three of the said lands as 
moted earlier in the judgment, petitioners 
Nos, 1. 2 and 3 are concerned. Survey 
No, 484/4 is in possession of the heirs of 
the deceased Nama Rama. Survey No. 
484/6 is in possession of Balgondg Patul. 
As far as the other lands affected by the 
said order are concerned. they are not 
the subject-matter of this revision ap- 
plication. and hence our order will not 
affect those lands and the Darkhast will 
be deemed disposed of qua those lands, 

28. The Darkhast will continue to 
remain alive as far as the above 5 lands 
are concerned. The learned Civil Judge 
will refer those of the issues framed by 
him pertaining to the petitioners’ claim 
of being tenants in respect of these lands 
to the appropriate authority under the 
Bombay Act. The learned Civil Judge 
will dispose of the Darkhast in so far as 
these five lands are concerned after re- 
ceipt of the findings in respect of those 
issues by the appropriate authority under 
the Bombay Tenancy Act, 


29. Mr. Gole points out that the 
Respondent-Applicant has been kept out 
of her lands since a long time and that, 
therefore. the matter may be expedited. 
It is hoped that the learned Civil Judge, 
Junior Division, Kagal. will make a re- 
ference to the appropriate authority under 
the Bombay Tenancy Act immediately on 
the papers being received by him. and 
that the appropriate authority would dis- 
pose of the reference as expeditiously as 
possible. preferably within three months 
of the receipt of the reference from the 
learned Civil Judge. 


30. The learned Civil Judge, 
Junior Division. Kagal. and the learned 
Extra Assistant Judge Kolhapur, had 
given their decisions following the judg- 
ment of Padhye. J. in (1968) 70 Bom LR 
LR 59. as they were bound to do. In 
these circumstances, the fair order as to 
costs would be to direct the parties be- 
fore us to bear their own costs of the 
appeal before the learned Extra Assis- 
fant Judge and of this revision applica- 
tion before us. There will be an order 
accordingly, l 

» Order accordingly. 
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Index Note:— (A) Maharashtra Co- 
operative Societies Act, 1960 (24 of 1961), 
S, 88 — Allegation of misfeasance agai 
members of Managing Committee of Co- 
operative Society — Proof as to — Nature 
of. 


_ _ Brief Note:— (A) In considering the 
liability for misfeasance of any member 
of the Managing Committee of a co- 
operative society. the tribunal should 
first consider the advisability of the 
transaction from which loss must have 
resulted. Full and complete evidence 
must be led on behalf of the accusing 
party to prove that the transaction was 
injurious and ill-advised and that the ofs 
fending party had neglected to examine 
that question in the manner in which a 
prudent person would in ordinary cir- 
cumstance do, (Para 19) 


M. B. Chitre with V. S. Kohoikar. for 
Appellant; V. V, Albal. for Respondent 
No, 1. P. D. Kamerkar. for Respondents 
Nos. 3 and 4. 

DESAI, J.:— In this petition. under 
Art. 227 of the Constitution. the peti- 
tioner has challenged the correctness of 
the order of the Maharashtra State Co- 
operative Tribunal in Appeal No. 52 of 
1966 dated July 8. 1966. whereby the Tris 
bunal inter alia made findings against 
the petitioner and confirmed the order 
of the Authorised Officer dated January, 
17. 1966. whereby the petitioner wag 
directed to pav Rs. 1.06.000/- for the Joss 
and damages in consequence of his mis« 
feasance and Rs, 533.33 as costs to the 
Ist respondent-Bank. 

2, The facts which require to be 

noticed are as follows: 
_ 3 The petitioner has been worka 
ing as a Clerk in the General Department 
of National and Grindlavs Bank. Tn 
1949-50 the petitioner on election to the 
Managing Committee of the Ist respond~ 
ent-Bank (hereinafter referred to as 
“the Bank”) was also elected as the Sera 
retary. During the years 1950-51 and 
1951-52 he was a Member of the Manap~ 
ing Committee of the Bank. In 1950-51, 
the 2nd respondent Madhusudan Shankar 
Khopkar was the Honorary Secretary, 
During that period (1950-51) one More« 
shwar Yeshwant Shringarpure since dea 
ceased. now represented by the Onpon« 
ents Nos. 3 and 4, was the Chairman of 
the Bank. s 


4, In connection with certain 
transactions effected in 1950-51-52, an ins 
quiry was held under Rule 72 (2) of the 
Rules framed under the Maharashtra Co- 
operative Societies Act. 1960. As a rea 
sult of the inquiry report an order was 
passed on May 20. 1964, directing that 
charges may be framed against the petia« 
tioner. the said Khopkar as also the said 
Shringarpure. The petitioner was serve 
ed with the charge-sheet dated Februs 
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ary 10. 1965 and called upon to show 
cause in connection with the charges 
mentioned in the charge-sheet, The first 


charge was that the petitioner had form-. 


ed a conspiracy with Broker Barve to 
cheat the Ist respondent-Bank and in 
furtherance of that intention he had in- 
troduced Broker Barve to the Managing 
Committee of the Bank, and induced the 
members of the Committee to entrust to 
Barve the work of selling the Govern- 
ment Securities held by the Bank, and 
purchasing new securities in lieu thereof: 
and the petitioner was aware that Barve’s 
financial position was not sound and had 
mot disclosed that fact to the Members 
of the Managing Committee. The peti- 
tioner had induced the Chairman and the 
Secretary of the Bank to endorse Gov- 
ernment Securities in favour of Barve, 
from time to time between September 25, 
1950 and October 3. 1951 and to hand 
over such securities to- Barve, without 
the sanction or approval of the Manag- 
fing Committee in that behalf, The peti-« 
tioner failed to take care to see that 
Barve promptly purchased new Securi- 
ties in lieu of the old ones, and returned 
the new securities to the Bank diligently. 


5. The second charge was that the 
petitioner had induced the Chairman and 
the Secretary (Khopkar and Shringar- 
. pure) of the old Managing Committee to 
endorse Government Securities of the 
face value of Rs. 4,10,000/- in favour of 
Barve on October 4, 1951 and to hand 
over those Securities to Barve, thus en- 
abling Barve to commit fraud and mis- 
appropriation. The petitioner had as- 
sured the Managing Committee from time 
to time. that Barve was financially sound 
and reliable, and thus misled the Manag- 
fing Committee, 


_ 6. On the basis of the above two 
charges, the allegation was that by his 
acts of omission. commission and mis- 
feasance, the petitioner caused loss am- 
counting to Rs. 3,33,.443 to the Bank and 
was liable to make good that loss. 


. % Upon appreciation of the evi= 
dence on record, the Authorised Officer 
by his decision and order dated January 
17, 1966 held the above charges to have 
been proved. He directed the petitioner 
to pay Rs. 1,06.000/. for loss and Rupees 
533.33 for costs and expenses, Khopkar 
and Shringarpure were directed to pay 
exactly similar amounts. 


8. The petitioner and the above 
two parties filed their respective appeals 
before the Maherashtra State Co-opera~- 
tive Tribunal. All the three appeals 
were disposed of by the Tribunal by 
common judgment and order dated July 
8. 1966, - / 

9. As regards the first charge if 
fs not necessary to enter into any dis- 
cussion in judgment because the 
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Tribunal has in para. 18 of its order 
observed as follows: : 

“Nay, as, already stated. there is no 
evidence that any of the appellants with 
a deliberate design, joined hands with 
Barve to cause loss to the Bank. xx 
xx xx XX xx Therefore, with- 
out going into the question of conspiracy 
in the case of the appellants including 
Sule, the proper test to adopt would be 
whether each of the three persons, 
namely, the deceased Shringarpure, 
Khopkar and Sule has acted in relation 
to the securities of the Bank in a man- 
ner in which a person of ordinary pru- 
dence would have acted in regard to his 
own personal property.” ` 

10. Now, as regards the second 
charge. before referring to the findings 
of the Tribunal, the following facts re- 
quire to be stated: 


11, Between 23rd September 1950 
and end of May 1951 from time to time 
Government Securities of the aggregate 
value of Rs, 8,82,700 were delivered to 
Barve, who was a Member of the Stock 
Exchange of Bombay and authorised 
Broker dealing in Government Securi- 
ties. The Securities were delivered for 
converting them into substituted profi- 
table securities, Between November 1950 
and April, 1951, Barve had. by sale and 
conversion of the original Securities de- 
livered to him, delivered back to the 

the Securities of the aggregate 
value of Rs. 6,32,700/-. During the 
period when the securities were deli- 
vered for conversion. the petitioner was 
a Member of the Managing Committee 
of the Bank. The petitioner was the 
Secretary of the Managing Committee in 
1949-50. New election of the - Manag- 
ing Committee took place and a new 
committee was elected on September 24, 
1950. In that election, Khopkar was 
elected as Secretary and Shringarpure 
was elected as Chairman. This new 
committee had taken charge of the af- 
fairs of the Bank as from October 1, 
1950. The Managing Committee had 
passed resolution on September 23. 1950 
for the delivery of the first batch of 
Government Securities of the value of 
Rs, 1,90.000/.. for conversion thereof into 
new substituted securities. Under the 
bye-laws the Chairman and the Secre- 
tary were by themselves not entitled to 
make transaction through any autho- 
vised Broker or otherwise for conver- 
sion of Securities, The power of deal- 
ing with investments was vested in the 
Managing Committee. That the date of 
delivery of Government Securities be- 
ing September 1950, the Secretary and 
the Chairman had endorsed over the 
original Securities without taking autho- 
rity from the Managing Committee, The 
Managing Committee, however had from 
time to time ratified the action of the 
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Secretary and the Chairman of deliver- 
ing the original securities for conversion 
to Barve, 


12. The election of the new 
Managing Committee for 1951-52 took 
place on September 30, 1951 and in that 
election one Korlekar was elected as 
Secretary and one Tipnis was elected as 
Chairman. The second charge relates to 
the delivery of securities for conversion 
purposes on 3rd October 1951. Prior to 
that date securities of the face value of 
Rs. 8,82,700/- were delivered to Barve 
and he had delivered back to the Bank 
converted Securities of the value of 
Rs, 6,32,700/- by April 1951. He had 
delayed the delivery of the balance of 
the converted securities and delivered to 
the Bank. Securities of the face value of 
Rs. 1,40,000/- by two batches respective- 
ly on 27th and 29th September 1951. 
In connection with the delay in deli- 
vering the converted Securities, certain 
members of the Managing Committee 
appear to have expressed anxiety. By 
letter (Ex. 111) dated September 28, 
1951, Barve had suggested that the Se- 
curities of the face value of Rs, 3 lakhs 
should be converted into the new issue 
of Municipal Bonds of _ the — Bombay 
Municipal Corporation. He had under- 
written the new issue of Municipal 
Bonds to the extent of Rs. 5 lakhs and 
he was receiving brokerage of 8 Annas 
per cent for selling the new issue of 
Municipal Bonds, He addressed the 
above letter to the petitioner. so that 
he could put up the question before the 
Chairman and the Secretary and possib- 
ly the Managing Committee. Barve had 
promised .by his letter. to give share of 
6 Annas of his brokerage to the Bank. 
According to Barve. by the conversion 
suggested by him, the Bank would make 
large profits. It appears that in con~ 
nection with this question Barve direct- 
ly approached Shringarpure and there~ 
after there was some discussion between 
Shringarpure and the petitioner. It also 
appears that Shringarpure contacted 
Korlekar the Secretary of the new 
Managing Committee. so that the ques- 
tion would be decided by the new Com- 
mittee. Korlekar was of the view that the 
new Committee had not taken charge 
and Shringarpure should, therefore, de= 
cide the question, In the above circum- 
stances, on October 3. 1951. Shringarpure 
as the Chairman and Khopkar as the 
Secretary were agreeable to the sugges- 
tion of Barve and endorsed and deliver- 
ed Securities of the face value of Rs. 3 
lakhs and a Reserve Bank Certificate re- 
lating to certain other Securities of the 
value of Rs. 1,10,000/- to Barve for con- 
verting them into the new issue of 
Municipal Bonds. There is no dispute 
that 3rd October 1951 was the last date 
on which the new Municipal Bonds 


could be purchased; this being the 
closing date in that connection. Now, 
it appears that Barve acted fraudulent- 
ly in connection with these Securities 
endorsed and entrusted to him by Shri- 
mgarpure and Khopkar on October 3, 
11951. Ultimately these Securities were 
lost to the Bank. because of fraud and 
cheating by Barve, The second charge 
against the petitioner relates to these 
Securities delivered to Barve on Octo- 
ber 3, 1951. The case of the Bank was 
that the petitioner was in that connec- 
tion negligent as a Member of the 
(Managing Committee of the Bank and 
guilty of misfeasance, 

13. In support of the case, reli- 
ance was largely placed on behalf of the 
Bank on the fact that in September 1950, 
Messrs, Nabar and Company were act- 
ing as authorised Brokers for the Bank, 
the petitioner had introduced Barve to 
the Bank for acting as its authorised 
Broker. In connection with the matter 
of conversion of the Securities and its 
delivery to Barve from September 1950 
onwards, Barve had throughout addres- 
sed correspondence to the petitioner and 
also directly to the Honorary Secretary 
of the Bank. The petitioner had taken 
interest in the matter of the conversion 
of the Securities into substituted Secu- 
tities through Barve. The petitioner 
was aware that Chairman and Secretary 
by themselves had no power to decide 
from time to time matters of changing 
investments and conversion of securities - 
from the original to the substituted, The 
petitioner induced the Chairman and the 
Secretary (Shringarpure and XKhopkar) 
to enter into the above last transactions 
of conversions, The petitioner was 
aware, of the deteriorated financial posi- 
tion of Barve. ‘The loss of securities to 
the Bank was due to negligence and mis- 
feasance of the netitioner, 


14. Now. in this connection the 
Tribunal examined the evidence on Te~ 
cord and observed in paras. 15 and 16 
of its decision that under bye-law 24(18) 
the Secretary and the Chairman were 
not authorised by the Managing Commit- 
tee to enter into transactions of changing 
of investments and conversion of securi- 
ties. First transaction was authorised by 
the resolution of the Managing Committee 
dated September 28. 1950, but the rest 
of the transactions were first made and 
subsequently ratified by the Managing 
Committee. The transaction of the 3rd 
October 1951 was without authority from 
the Managing Committee. The _ Tribu- 
mal observed that those responsible for 
endorsing the securities on 3rd October 
1951 were acting recklessly, For this 
finding the Tribunal referred to the his~ 
tory of dealings of the Bank with Barve 
and that Barve was not acting ina 
manner in which a straightforward 
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Broker would do. The Tribunal observ- 
ed that Barve was not regular in re- 
turning substituted securities and that 
in the share market the substituted se~ 
curities were liable to be delivered, if 
not on the next day (of the date of de~ 
livery for conversion), within a couple 
of days. “It observed that this was a 
circumstance which should -have awak- 
ened and put on guard Shringarpure an 
Khopkar (if not Sule). before fresh sex 


curities dete enine to Barve.” Act- 
cording to the Tribunal: J 
i XX XX xX the history 


of the dealing with Barve just referred 
to. was sufficient to put anybody on 
suspicion that the dealings of Barve 
were not straight and if not indicating 
dishonesty at least they indicated that 
all could not be well with him xxx”, 
For this reason the Tribunal held against 
Shringarpure and Khopkar that, they 
were guilty of negligence and misfeas~ 
ence. when they endorsed and delivered 
securities (of the face value of).and the 
Reserve Bank certificate in the aggregate 
of the value of Rs. 4.10,000/- on Octo- 
ber 3. 1951 to Barve. 


15. We are here not concerned 
with and do not propose to discuss the 
above findings made by the Tribunal 
against Shringarpure and Khopkar. The 
Tribunal dealt with the question of 
liability of the petitioner in para. 17 of 
its decision. The Tribunal found the 
petitioner to be negligent and guilty of 
misfeasance by holding that he omitted 
to exercise the powers which he could 
exercise as a member of the Managing 
Committee. He has introduced Barve 
to the Bank. According to the Tribu-~ 
nal. when the securities were entrusted 
on 3rd Ogtober 1951 to Barve, the peti- 
tioner was trying to favour Barve, 
if not shielding, Barve was then evad-~ 
ing or putting off returning of previous 
ly converted (substituted) securities, 
With this knowledge of Barve’s dealings 
end discussions in the meetings of the 
Managing Committee held from time to 
time about remissness of Barve. the 
petitioner should have cautioned Shrin- 
garpure from endorsing and delivering 
the securities rather than advising him 
about the steps to be taken to facilitate 
the transaction. The Tribunal referred 
to the fact that at the General Meet- 
ing held on September 30, 1951 a reso- 
lution was proposed to appoint an In- 
vestment Sub-Committee and that it 
was withdrawn because of the advice 
tendered by the petitioner that the said 
Sub-Committee was unnecessary, e 
Tribunal referred to the evidence of 
Patankar and Tipnis that at a meeting 
of the Managing Committee previously 
held in connection with the delay of 
Barve in returning substituted securi- 
ties. the petitioner had tried to give ex- 
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planations. The Tribunal held that the 
petitioner as Secretary and Member of 
the Managing Committee was fully 
aware of the irregularities and unbusi- 
nesslike conduct of Barve and the con- 
duct of Barve was such as should have 
put even an ordinary person on suspi- 
cion. The petitioner should have ac- 
cordingly prevented by taking adequate 
steps the endorsement and delivery of 
the securities by Shringarpure and 
Khopkar to Barve on October 3, 1951. 

16. Now. these findings are chal- 
Jenged in the present petition. 


WM. In connection with these 
findings it first requires to be noticed 
that Barve was admittedly an authorised 
dealer of securities and a Member of the 
Bombay Stock Exchange. Though there 
is no evidence on record in that connec- 
tion, it may be stated that the firm of 
Barve had been acting as a dealer in 
securities and stocks and shares for a 
very large number of years and was an 
influential firm. The petitioner was 
merely an employee and a Clerk in the 


National and Grindlays Bank in its 
General Department. The petitioner 


was comparatively a small man. The 
petitioner was impressed with the scheme 
of plan suggested by Barve from about 
September 1950. The petitioner was not 
concerned in any manner with the 
transactions of substitution of the old 
securities with the new that were made 
through Barve from September 1950, 
except as a Member of the Managing 
Committee of the Bank. In none of the 
transactions of the substitution of old 
securities with new that were effected 
prior to October 3, 1951. the Bank is 
proved to have suffered losses. The 
proposal of conversion in the transaction 
of October 3, 1951 was directly carried 
by Barve to Shringarpure. who was the 
Chairman of the Managing Committee 
for 1950-51. Barve also had some dis- 
cussion of the very matter with the peti- 
tioner, Shringarpure. who is now dead, 
by his letter dated 19th June 1952 ad- 
dressed to the President of the Bank, 
stated facts which transpired in connec- 
tion with the transaction of October 3, 


1951. The petitioner had told Shringar- 
pure that new Committee had been 
elected on September 30, 1951 and, 


therefore, Shringarpure should consult 
the new Chairman and the Secretary in 
connection with the proposal made by 
Barve, The petitioner had not dealt 
with the matter of the transaction ex- 
cept as above. but thereafter the matter 
was completed between Shringarpure 
and Barve and Khopkar. There is no 
doubt that Barve might have had dis- 
cussion about the transaction that was 
completed on October 3, 1951 with the 
petitioner. It is however clear that the 
petitioner was not a party to the en= 
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dorsement and delivery of the securities 
that was completed on October 3, 1951. 
The question is as to whether because of 
the previous history of dealings between 
the Bank and Barve and intervention of 
the petitioner in connection with those 
dealings and the fact that the petitioner 
might have, on behalf of Barve, given 
explanations regarding the delay of deli- 
very of previously converted end sub- 
stituted securities by Barve the Tribu- 
nal was justified in holding that the 
petitioner was guilty of misfeasance in 
respect of the transaction that was made 
on October 3, 1951. ` 


18. It first requires to be noticed 
that there is no evidence whatsoever 
about Barve having become financially 
unsubstantial in October, 1951. There is 
no evidence of any kind to prove that 
the proposed transaction of conversion of 
the securities delivered on October 3, 
1951 to Barve into Municipal Bonds was 
not profitable or that the transaction as 
such was one which the petitioner or 
the Bank was bound to disapprove of, 
On the contrary it is clear that the whole 
of the brokerage amounting to Rupees 
2,050/- was agreed to be paid and in fact 
paid over by Barve to the Bank. 


19. In considering the liability 
for misfeasance of any member of the 
Managing Committee of a Co-operative 
Society. it must first be remembered that 
the only substantial and true question 
would be about the authorised transac- 
tion being injurious and such as a rea~ 
sonable man would not make for him~ 
self. Any ‘Tribunal dealing with the 
question of misfeasance would have to 
first consider the advisability of the 
transaction from which loss must have 
resulted. Full and complete evidence 
must be led on behalf of the prosecut- 
ing and/or accusing party io prove ‘that 
the transaction was injurious and ill~ 
advised and that the offending and/or 
guilty party had neglected to examine 
that question in the manner in which a 
prudent person would in ordinary cir- 
cumstances do. In the present case, the 
Authorised Officer and the ‘Tribunal 
have not examined this question at all 
and even so held the petitioner to be 
guilty of misfeasance. It appears to us 
that in the absence of evidence proving 
that the transaction of October 3, 1951 
by itself was such as a reason- 
able and prudent man would nof 
have made, it should be impossible for 
the Tribunal to make the finding that 
the petitioner was guilty of misfeasance, 
So far as we can imagine. the transac- 
tion suggested by Barve and admitted 
to be completed by Shringarpure and 
Khopkar by delivery of securities to 
Barve on October 3. 1951, would have 
resulted in, profits to the Bank. It is 


difficult to Imagine as to how in cona 
nection with such a transaction the peti+ 
tioner could be held to be guilty of mis« 
feasance. i 


20. It is true that by reason of 
certain circumstances, (of which we have 
no knowledge) within the few months 
of October „3. 1951, Barve became de~ 
faulter and‘ was ultimately adjudicated 
an insolvent. There is no evidence 
whatsoever on the record indicating that 
Barve’s financial position in October 1951 
had shaken or that the petitioner was 
aware that the financial position had on 
that date been deteriorating. Tt is, how- 
ever, true that the petitioner was aware 
that without sanction of the Managing 
Committee, the Secretary and the Chair- 
man were not entitled to make any 
transaction _ for conversion of invest 
ments, It is also true that the Manag- 
ing Committee ratified the previous 
transactions of conversion of investments 
effected by the Chairman and Secretary. 
Where the transaction itself is not prov 
ed to be inherently injurious. negligence 
of the petitioner in not preventing Shrin- 
garpure and Khopkar from delivering 
securities to Barve on October 3. 1952 
cannot be held to be sufficient for im-« 
posing any liability on him. The facts: 
of delay made by Barve in delivering 
substituted securities were not sufficient 
for the petitioner to inform Shringar-= 
pure and Khopkar that Barve was a dis- 
honest Broker _or that Barve’ will nof 
complete his liability for substituting 
the delivery of newly purchased Muni- 
cipal Bonds with the securities delivered 
to him on October 3. 1951. The failure 
of Barve at a subsequent stage should 
not have been visited on the petitioner 
in any event. 


e 

_ 2L It appears to us that the Tri- 
bunal was completely wrong in not exa- 
mining the profitability and/or advisabi- 
lity of the transaction of October 3, 1951 
end arriving at its finding regarding 
negligence and misfeasance of the peti- 
tioner. Without examining first these 
questions the Tribunal should not have 
proceeded to hold that the petitioner 
was guilty of misfeasance, 


22, The result of the above dis- 
cussion is that the evidence on record 
was entirely insufficient to support the 

ding that the petitioner was guilty of 
misfeasance, 

23. In the result. the petition is 
entitled to succeed, The decree and 
award passed by the Authorised Officer 
and confirmed by the Tribunal as against 
the petitioner are set aside. Rule abso- 
lute as above. There will be no order 


as costs. 
2 Rule made absolute. 
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KANTAWALA, J. 


M/s. Plaza Chemical Industries, Peti- 
tioners v. Kohinoor Chemical Co. Ltd., 
Respondents. 

Misc, Petn, No. 723 of 1968, DA- 
11-11-1971. 

Index Note:— (A) Trade and Mer- 
chandise Marks Act (1958). Section 46 (i) 
(b) and (3) — Non-use of trade mark due 
to import prohibition — Removal of 
trade-mark from register — Wiegal. 

Brief Note:— (A) The import re- 
strictions by the Government constitute 
‘special circumstances’ within the mean- 
ing of Section 46 (8) justifying non-use 
of the trade-mark. (1966) RPC 387, Rel. 
on. _ (Para 7) 
Cases Referred: Chronological Paras 
(1966) RPC 387, In Re Bali Trade 

Mark 

S. B, Shah, for Petitioners; 

Thakkar, for Respondents. 


ORDER :— Plaza Chemical Indus~ 
tries, the petitioners, have filed this Peti- 
tion’ by way of an appeal against an 
order passed -by the Joint Registrar of 
Trade Marks rejecting their application 
for rectification. As from April 16, 1943 
a trade mark consisting of a label con- 
taining a device of a head of a woman, 
snow clad mountains and the word 
“TIBET” was registered in the name of 
the respondents. Kohinoor Chemical 
Company Ltd. in respect of facial cream. 
Upon partition of India the respondents 
migrated to Pakistan. It is the case of 
the petitioners that since 1962 they 
started manufacturing and marketing a 
facial cream under a label containing 
the words “TIBET SNOW”. On March 
6. 1964 the Petitioners filed an applica- 
tion in the office of the Trade Marks 
Registry at Delhi for registration of the 
said label as a trade mark. That appli- 
cation was refused stating that the res- 
pondents were Registered Proprietors of 
a trade mark containing the word 
“TIBET SNOW”. On March 4. 1966 the 
Petitioners made an application in the 
office of the Trade Marks Registry at 
Bombay for removal of the Registered 
Trade-Mark in the name of the Respon- 
dents, In support of this application they 
alleged that the respondents got the said 
trade mark registered without any bona 
fide intention on their part to use it 
in respect of facial cream. They fur- 
ther alleged that upto one month before 
the date of the application for rectifica- 
tion, the respondents have not used the 
said trade mark for a continuous period 
of five years in respect of facial cream. 
According to them, under circumstances, 
this should be regarded as an abandoned 
mark by the respondents. 


CQ/DQ/B395/73/CWM. 


N. G. 
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2. The application for removal of 
the trade mark was resisted by the Res- 
pondents. In their affidavit in reply they 
contended that prior to partition of the 
country they were carrying on business 
at Delhi and after the partition of the 
country they shifted to Karachi in West 
Pakistan, They also stated that the 
goods covered by the registration of the 
trade mark were being sold in India un- 
til a ban on imports by the Government 
of India was imposed. In spite of the 
ban, according to them, the mark was 
being used in India through the medium 
of advertisement in leading newspapers 
and journals. all of which had circula- 
tion in India as well. They also stated 
that no sooner the embargo placed on 
import of cosmetics in India is lifted by 
the Central Government, they would 
readily and immediately export their 
foods to India. They submitted that the 
temporary suspension of export due to 
restrictions imposed by the Government 
was not a ground for rectification, 


3. Before the Joint Registrar of 
Trade Marks the application of the Peti« 
tioners for removal was supported in 
view of the provisions of Section 46 (1) 
(b) of the Trade and Merchandise Marks 
Act, 1958. The ground was that upto 
one month before the date of the ap- 
plication, a continuous period of five 
years or longer had elapsed during which 
the trade mark was registered and dur- 
ing which there was no bona fide use 
thereof in relation to those goods by any 
proprietor thereof for the time being. 
It was admitted by the respondents that 
for the requisite period the mark was 
not used in India. It was however al- 
Jeged that such a non-user was due to 
special circumstances in the nature of 
import restrictions imposed by Govern~ 
ment and, therefore, in view of the 
provisions of Section 46 (3) of the Act 
the petitioners were not entitled to rely 
upon such non-use. That contention was 
accepted by the Joint Registrar of Trade 
Marks and the application of the peti« 
tioners was rejected. 


4, The present petition is filed by. 
way of appeal against that order, 


5. Mr. Shah on behalf of the 
petitioners contended that a continuous 
period of five years has elapsed during 
which the trade mark was registered 
and during which there was no bona 
fide use thereof in relation to those 
goods by the respondents for the time 
being. His submission is that imposition 
of restrictions qua import by the Cen- 
tral Government. cannot be regarded as 
a special circumstance and that the 
Joint Registrar was in error in not al- 
lowing the petitioners’ application for 
ele of registration of the trade 
mar. 
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6. Section 28 enunciates the rights 
conferred by registration. Under that 
Section, subject to the other provisions 
of the Act. the registration of a trade 
mark shall. if valid. give to the regis- 
tered proprietor of the trade mark the 
exclusive right to the use of the trade 
mark in relation to the goods in respect 
of which the trade mark is registered 
and to obtain relief in respect of in- 
fringement of the trade mark in the 
manner provided by this Act. It is not 
disputed that as from April 16. 1948 the 
respondents are the registered proprie- 
tors of a trade mark consisting of a label 
containing a device of a head of a 
woman, snow-clad mountains and the 
word “TIBET” in respect of face cream. 
As such registered proprietors the res- 
pondents have the exclusive right to the 
use of the trade mark in relation to face 
cream. 


7. Section 46 of the Act lays 
down the circumstances under which a 
trade mark may be removed from re- 
. gister, Reliance is placed upon the pro- 
visions of Section 46 (1) (b) in the pre- 
sent case to support the application for 
removal. It is as under: 


*46(1) Subiect to the provisions of 
Section 47, a registered trade mark may 
be taken off the register in respect of 
any of the goods in respèct of which it 
is registered on application made in the 
prescribed manner to a High Court or 
to the Registrar by any person aggrieved 
on the ground either— 

(a) x x x x x x 


(b) that up to a date one month be- 
fore the date of the application. a con- 
tinuous period of five years or longer 
. had elapsed during which the trade 
mark was registered and during which 
there was no bona fide use thereof in 
relation to those goods by any proprie- 
tor thereof for the time being.” 


On the evidence before the Joint Regis- 
trar the conditions laid down in sub- 
section 1 (b) above, were fulfilled. How- 
ever, that by itself is not sufficient to 
remove the trade mark from register in 
view of the provision of sub-section (3) 
of S. 46. The relevant part of sub-sec- 
tion (3) lays down that an applicant shall 
not be entitled to rely for the purpose 
of clause (b) .of sub-section (1) on any 
mon-use of a trade mark which is shown 
to have been due to special circum- 
stances in the trade mark in relation 
to the goods to which the application 
relates, Question arises whether it is 
established in the present case that the 
non-use of the trade mark for the re- 
quisite period constitutes a _ special 
circumstance within the meaning of 
Section 46 (3) of the Act. It is well- 
settled in view of the decision in Bali 
Trade Mark. (1966) RPC 387 that im- 


Dadu Narayan v. Jamnibai 


A.L R. 





3. In the result, the appeal fails 
and is dismissed with costs. Costs quan 


tified at Rs. 400/~, f 
Appeal dismissed, 
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WAGLE, J. 

Dadu Narayan Patil, Petitioner v. 
Smt. Jamnibai Ragho Patil and others, 
Respondents. 

Spl. Civil Appln. No. 2047 of 1966, 
D/- 17-6-1971. 


Index Note: (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Section 84 — Summary eviction of per- 
son in wrongful possession — Application 
by tenant against trespasser is maintain- 
able — (X-Ref:— S, 29), 


Brief Note:—- (A) An application by 
a tenant for possession against a tres- 
passer who has dispossessed him is 
maintainable under Section 84 where he 
is seeking possession only upon his title 
to possession of land and not under any 
provisions of the Bombay Tenancy Act, 
Section 29 has no application to such a 
ease. (Case law discussed), (Para 6) 


Index Note:— (5) Constitution of 
India, Article 227 — Application under . 
=- Finding of fact — No interference. 


Brief Note:— (B) The question whe- 
ther a person was in wrongful possession | 
of the land is a question of fact. The 
decision of the Revenue Tribunal. based 
on consideration of the evidence on re- 
cord. that he was in wrongful posses- 
sion is not justiciable before High Court 
under Article 227. (Para 7) 


BQ/BQ/A738/73/LGC 
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Cases Referred: Chronological Paras 
AIR 1956 Bom 706 = 58 Bom LR 
451, Durgaben Manibhai Ma- 


kanji v. Moria Bavia 5, 6 
(1956) Special Appin. No, 207 of 
of 1956, D/- 19-6-1956 (Bom) 
(1955) 57 Bom LR 65, Shankar 
Raoji Patil v. Mahadu Govind 
Chawan 5, 6 


D. M. Parulekar_for N. S. Shastri, 
for Petitioner; H. D. Gole. for Respondent 
No. 1. ‘ 
ORDER :—~ This is a petition by an 
opponent to an application made by the 
heir of the tenant to claim possession 
under Section 84 of the Tenancy Act 
in which an order for eviction was pass- 
ed. The facts of this case are the fol- 
lowing : 

2. On January 9. 1965 the pre- 
sent Opponent No, 1 made an applica~ 
tion under Section 84 of the Tenancy 
Act for obtaining possession from the 
present petitioner. Her contention in 
the application was that her husband 
Ragho Patil was declared to be a pro- 
tected tenant of the lands in dispute. 
He continued to be in possession until 
his death in 1959. Jamnibai. the widow. 
was his only heir, as such she became 
entitled to possession of this land. She 
further stated that Opponent No. 1 was 
wrongfully in possession of the property 
and had deprived her of her legitimate 
right to be in possession. She. there- 
fore. claimed the relief for possession 
e Section 84 of the Bombay Tenancy 

ct. 

3. This application was contested 
by the petitioner on the ground that the 
brother of opponent No. 1. the landlord, 
had in the year 1953 given these lands 
on lease to him. Some unstamped 
vague letter was produced as a deed of 
lease. Upon enquiry the learned Assistant 
Collector of Thana came to the conclu- 
sion that the material led by the peti- 
tioner was not believable that he was 
the tenant of the land. However, a 
further fact was taken into considera- 
tion by the learned Assistant Collector 
viz. that an application under Sec, 70-B 
of the Tenancy Act was made by the 
petitioner and that the right of Ragho 
Patil. the deceased husband of the 
original applicant needs to be properly 
enquired into and only then the sum- 
mary powers under Section 84 can be 
exercised, The application made by 
present Opponent No. 1 was dismissed. 
Against that order the present Op- 
ponent No. 1 went in appeal to the 
Revenue Tribunal and the Revenue Tri- 
bunal held that the present petitioner 
failed to prove that he had any right 
to remain upon the property and there- 
fore the original Applicant Jamnibai had 
proved that the present petitioner was 
wrongfully in possession of the land. 
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The revision application, therefore was 

allowed by the Revenue Tribunal and 

an order for summary eviction of the 

present petitioner was made, Against 

ie order the instant petition has been 
ed. 


4. Mr. Parulekar who appears for 
the petitioner contended that under a 
clear misconception of law an applica- 
tion which was not maintainable was 
considered by both the lower Authori- 
ties and an order was passed which is 
detrimental to the rights of the present 
petitioner, What was urged by Mr. 
Parulekar was that Section 84 could 
come into operation only if there was 
no other provision in the Tenancy Act 
which enabled a person to obtain pos- 
session of agricultural property. Reli- 
ance was placed by Mr. Parulekar on 
clause (c) of Section 84 which reads as 
follows: 

_ “any person unauthorizedly occupy- 
ing or wrongfully in possession of any 
land to the use and occupation of which 
he is not entitled under the said provi- 
sions and the said provisions do not 
provide for the eviction of such persons, 
may be summarily evicted by the Col- 
lector.” 

It was not sufficient. according to Mr. 
Parulekar, for the applicant under Sec- 
tion 84 to prove that the person actual- 
ly in possession was unauthorizedly oc~ 
cupying it or was wrongfully in pos- 
session of it. but also that there was no 
provision in the Tenancy Act which 
provided for the eviction of such a per- 
son. In other words, if there was any 
other provision in the Tenancy Act 
which provided for the eviction of such 
a person. then Section 84 which confers 
a very wide power for exercising sum- 
may jurisdiction could not be availed 
of. 


5. In furtherance of his argu- 
ment Mr, Parulekar referred to the 
provision of Section 29 (1) of the 
Tenancy Act to urge that this section 
provided for obtaining of possession by 
a tenant who was put out of possession. 
He, therefore, urged that if Section 29 
(1) was available to the tenant even 
against a trespasser, then the provisions 
of Section 84 would: be excluded, If 
Mr. Parulekar could establish the fact 
that an application by a tenant against 
a trespasser could be made under the 
provisions of any section other than Sec- 
tion 84 of the Tenancy Act. then cer- 
tainly the, argument would have great 
force. It is. therefore, necessary to find 
out whether an application by a tenant 
for possession against a trespasser who 
has dispossessed him could lie under the 
provisions of the Tenancy Act other than 
Section 84. In regard to the scope of 
Section 29 (1) and Section 84 certain 
decisions of this Court were cited by 
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Mr. Parulekar. The first decision cited 
was Shankar Raoji Patil v. Mahadu 
Govind Chawan, (1955) 57 Bom LR 65. 
Chagla. C. J. delivering the judgment 
of the Division Bench observed at the end 
of the judgment as follows: i 

“There is some discussion in the judg- 

ments below as to the powers of the Col- 
lector under Section 84 summarily to evict 
the petitioners. In our opinion it is unne- 
cessary to consider what is the true inter- 
pretation of Section 84 because either the 
Mamlatdar has jurisdiction under Section 29 
(1) or he has not. The jurisdiction of the 
Collector to summarily evict a person under 
Section 84 can have no bearing on the juris- 
diction of the Mamlatdar under Section 29 
(1) aeee TOREN EEE. 
It may be noticed here that the dispute in 
this case was between a tenant and a land- 
lord. That was not a dispute between a 
tenant and trespasser and since the learned 
Judges observed that it was unnecessary to 
consider the true interpretation of Section 
84, I do not think this judgment helps in 
any way so far as the instant case is con- 
cerned. A subsequent judgment of this 
Court in Durgaben Manibhai.Makanji v. 
Moria Bavla, 58 Bom LR 451 = (AIR 1956 
Bom 706) was relied upon by the learned 
counsel, but the facts of this case reveal that 
the landlord had obtained an order from the 
Mamlatdar under Section 29 (2) of the Act. 
The tenant made an application under Sec- 
tion 84 of the Act for summary eviction of 
the landlord alleging that notwithstanding 
the order of the Mamlatdar he, in fact, had 
continued to be in possession but that he 
was dispossessed by the landlord. The Col- 
lector passed, an order under Section 84 
summarily evicting the landlord. The learned 
Judges held that the Collector had no juris- 
diction to proceed under Section 84 of the 
Act and that if the tenant had any grievance 
against the landlord, he should approach the 
Mamlatdar under Section 29 (1) of the Act. 
This is also a dispute between a tenant and 
a landlord where a tenant had made an 
application under: Section 84. The learned 
Judges while construing the provisions of 
Section 84 observed as follows: 

“The Legislature was very careful in 
enacting this section and conferring this 
wide power upon the Collector to see that 
where a procedure for eviction was provid- 
ed for in the Act itself that procedure had 
to be availed of and it was only in those 
rare cases where the tenant or the landlord 
had to proceed against a person unautho- 
rizedly in possession where he could not 
avail himself of the procedure under the 
tenancy Act that he could approach the Col- 
lector and ask his assistance for summary 
eviction.” 

6 The contention advanced by Mr. 
Parulekar was that Section 29 (1) provided 
for every case wherein a tenant could seek 
possession of agricultural land. Whether re- 
lief was claimed against the Jandlord, a per- 
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son claiming under the landlord or a tres- 
passer, the right of the tenant was restrict- 
ed to Section 29 (1) of the Bombay Ten- 
ancy Act. The observations cited by me 
above of the Division Bench clearly repel 
this contention advanced by Mr. Parulekar, 

The Division Bench recognised that there 

were rare cases where the tenant or the 

landlord had to proceed against the person 

unauthorizedly in possession. As to what 

those rare cases were or in what circum- 

stances such cases arise was not discussed 

by the Division Bench, but it was assumed 

for the purpose of interpretation of the 

legislative enactment that in rare cases it 

was permissible for the tenant to proceed 

under Section 84 of the Tenancy Act. The 

last case on this point to which a reference 

was made, clearly considered what sort of 

rare cases would give a right to the tenant 

to proceed under Section 84. This is an 

unreported decision in Spl. Civil Appin. No. 

207 of 1956 decided by Shah and Vyas, JJ. 

on 19-6-1956, The facts of this case 

were that a landlord had obtained an order 

for possession on January 19, 1951 as against 

the tenant Krishna. Krishna, the tenant, ap- 

pealed to the Deputy Collector of Kolaba. 

On September 27, 1951 the Deputy Collec- 

tor set aside the order of the Mamlatdar. 

However, before the final order was passed 

in appeal the landlord enforced the order - 
of the Mamlatdar and obtained possession 

of the lands of the tenant. On these facts 

the tenant made an application under Sec- 

tion 84 of the Bombay Tenancy Act claim- 

ing a relief that the landlord be summarily 

evicted from the land as he had wrongfully 

obtained possession of the land. The ques- 

tion of the scope of Section 29 as well as 

the scope of Section 84 of the Tenancy Act 

was considered by the learned Judges and 

the learned Judges after referring to several 

circumstances observed as follows: 


“Tf however he does not seek to en- 
force a right arising under the provisions of 
the Act but claims possession relying upon 
his title, an application invoking the exer- 
cise of jurisdiction by the Collector under 
Section 84 would in our judgment lie.” 


What were mentioned as rare cases in which 
a tenant could apply under Section 84 was 
further illustrated by the Division Bench in 
Spl. C. A. No. 207 of 1956 by pointing 
out what one of such cases could be. The 
fearned Judges observed that if without 
claiming any rights for enforcement arising 
under the Tenancy Act a tenant sought pos- 
session simpliciter on the ground that he 
was entitled to possession then an applica- 
tion under Section 84 would lie. In the 
three cases cited above, I find that in the 
first case in (1955) 57 Bom LR 65 the Divi- 
sion aeh pa aly potona that they - 
were not interpreting the scope of Section 
84. In 58 Bom LR 451 = (AIR 1956 Bom 
706) the learned Judges observed that there 
were Tare cases in which a tenant as well as 
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a landlord could apply under Section 84. 
That was a clear interpretation of law that 
Sections 29 (1) and 29 (2) do not lay down 
the only remedies available to a landlord ov 
a tenant, and the last case Spl. C. A. No. 
207 of 1956 clearly lays down that an ap- 
plication under Section 84 could be mado 
by a tenant who was disposse sed, not claim- 
ing under any provisions of the Bon bay 
Tenancy Act, but only upon his title to pos- 
session of land. Thero is, therefore, no 
substanco in the contention advanced by 
Mr. Parulekar that the application made by 
Opponent No. 1 was misconceived. 


7. A further point was taken by Mr. 
Parulekar that before the application made 
by Opponent No. 1 under Section 84 was 
disposed of, the petitioner had applied under 
Section 70B. But the fact that an applica- 
tion is made under Section 70B does not 
es ablish any right in the petitioner to con- 
tend that he has been rightfully io posses- 
sion of the property. Whether a person was 
unauthorizedly occupying or was wrongfully 
in possession of the property, is a question 
of fact and that is decided by 
the Revenue Tribunal by holding that the 
present petitioner was unauthorizedly 
occupying of wrongfully in posses- 
sion of the property. For the purpose of de- 
ciding that question the first court held that 
the petitioner was unauthorizedly occupying 
and wrongfully in possession of the pro- 
perty. The claim made by the petitioner 
that he had cbtained a writing from the 
brother of the original landlord was consi- 
dered by the Assistant Collector by com- 
paring the same with the fact that the name 
of opponent No. 1% husband appeared as 
a protected tenant and that there was a 
mutation entry to that effect. In view of 
these circumstances it cannot now be urged 
by the petitioner in this Court that the deci- 
sion that he was wrongfully in possession 
ne erroneous. The result is that the petition 
ails. ; 


8. ‘Rule is discharged with costs. As 
has been pointed out by the Member of the 
Revenue Tribunal, the application made by 
the petitioner under Section 70B wilt not in 
any way be affected by these orders. 

Rule discharged. 





AT? 1973 BOMBAY 195 (Y 6 C 53) 
BULL BENCH 
KOTVAL, C. J}. AND CHANDRACHUD 
AND DESHMUKH, 7J. 

Devidas Narayan More and another, 
Petitioners v. Chunilai Bhailaf Wani and 
others, Opponents. 

; Special Civil Application No. 1484 of 
1965 with Spl. C. As. 890, 891 of 1967 and 
24 of 1968, D/- 28-4-1972, against order of 


DQ/DQ/B650/73/SSG 


- pule (for No. 1) and P, Y. 


Wani (FB) Bom. 195 


Maharashtra Revenue Tribunal at Bombay, 
Dj- 13-10-1964. 

Imdcx Note:— (A) Bombay Tenancy and 
Agricultural Lands Act (7 of 1948), Sec 
tion 33-B (5) (bh) — Appileability of Section, 
where there are more than one Inndlord or 
tenant, 

Brief Note:— (A) If the application 
under Section 33-B for getting back the 
leased Jand is made by more than one certi- 
ficated landlord jointly holding the same 
piece of land, the other lands in the per- 
sonal cultivation of all the landlords, jointly 
or even individually, should be taken into 
Ca sma for purposes of Section 33 B 

When the application under Section 
33-B has been made against a single tenant, 
the lands in the personal cultivation of that 
tenant other than those in respect of which 
the application has been made, should be 
taken into consideration for purposes of 
Section 33-B (5) (b). 

the same Jandlord or the same joint land- 
lords have lct out thew lands to more than 
one tenant and each of the said tenants is 
personally cultivating the lands respectively 
let out to him, the lands of all such tenants 
other than tho lands in respect of which the 
application has been made, should be taken 
into consideration for purposes of Section 
33-B (5) (b). 

Aften the termination of the tenancy, 
the aggregate area of lands personally culti- 
vated by the landlord should be equat to 
the area of the lands under personal culti- 
vation. Scope and applicability of section ex- 
plained. 66 Bom LR 1, Approved. Case law 


discussed. (Para 38) 
Cases Referred: Chronological Paas 
AIR 1969 SC 864 = (1969) 1 SCR 


469, Nirshi v. Sudhir Kumar 
AIR 1967 Bom 250 = 68 Bom LR 524, 
Madhav Vithoba Wani v. Dhondu- 
das Bhandas Bairagi 15, 35 
(1967) 69 Bom LR 574 = 1967 Mah LJ 
871, Pandharinath Sone Shinde v. 
Ramjan Aimat Musalman 15, 35 
(1965) Spl. Civil Application No. 1024, 
of 1964, DJ- 24-3-1965 (Bom.) 15, 31, 34 
(1964) 66 Bom LR 1 = 1964 Mah LJ 
184, Rambhau Ganpat Sutar v. Bhau 
Watyaba Patole 14, 15, 22, 23 29, 
30, 33, 35 
Spl. C. A. No. 1484/65 
P. S. Warke, fon Petitioners; G. M. 
Bhokrikav, for Opponent Wo. 1. 
Spl. C. A. No. 890/67. 


EL D. Gole, for Petitioner; V. N Gan- 


Patil (for No. 3 
for Respondents, ae pe note 


Spl C. A. No. 891/67. 
Hi, D. Gole, for Petitioner; V. N. Gan- 
pule, for Respondent. 
Spl. C. A. No. 24/68. 


P. T. Patil, for Petitioner; V. N. Gan 
pule, for Respondent. 
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KOTVAL, C. J.:— The judgment in 
this Special Civil Application will also gov- 
ern the disposal of Special Civil Applications 
Nos. 890 of 1967, 891 of 1967 and 24 of 
1968. Along with these Special Civil Ap- 
plications the parties in several other Spe- 
cial Civil Applications pending in this Court 
were represented before us and have been 
heard but they were heard only as inter- 
veners upon the questions referred to the 
Full Bench only. 

2. The following three questions 
have been referred for our decision: 

(1) If the application under Section 
33-B is made by more than one landlord 
which, of course, of necessity, must be land- 
lords jointly holding the same piece of land, 
are the other lands in the personal cultiva» 
tion of all the landlords, jointly or even 
individually, to be taken into consideration 
for the purposes of clause (b) of sub-section 
(5) of Section 33-B when applying its provi- 
sion and particularly the one contained in 
the words “in the total’? 

(2) When the application under Section 
33-B has been made against a single tenant, 
are the lands in the personal cultivation of 
that tenant other than those in respect of 
which the application has been made to be 
taken into consideration for the purposes 
of clause (b) of sub-section (5) of Section 
33-B when applying its provision and parti- 
cularly the one contained in the words “in 
the total”? — 

(3) (a) In the case of an application 
made under Section 33-B, if the same land- 
lord or the same joint landlords have let 
out their lands to more than one tenant and 
each of the said tenants is personally culti- 
vating the lands respectively let out to him, 
are the lands of all such tenants other than 
the lands in respect of which the applica- 
tion has been made to be taken into consi- 
deration for the purposes of clause (b) of 
sub-section (5) of Section 33-B when apply~ 
ing its provision and particularly the one 
contained in the words “in the total’? 

(b) Would any difference have to _ be 
made if the application is made only against 
one tenant or if the application is made 
either at the same time or jointly against 
more than one of such tenants of the same 
landlord or landlords? 

3. In order to show how these ques- 
tions arise, we may mention the facts in 
this application alone (Special Civil Applica- 
tion No. 1484 of 1965). Chunilal Wani the 
landlord owned survey No. 12/1 admeasur- 
ing 5 acres and 3 gunthas of village Hol 
in Raver Taluka of Jalgaon District and 
survey Nos. 16/1 and 16/2 admeasuring 5 
acres and 36 gunthas of village Borkhedo 
also of Raver Taluka in Jalgaon District. 
These lands are in the possession of tenants 
as follows:— oo 

Survey No. 12/1 is in the cultivation of 
two tenants jointly viz. Narayan Daji More 
and Bhavadu Daji More, the petitioners in 
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the Special Civil Application. Survey Nos. 
16/1 and 16/2 are in the personal cultivation 
of Narayan Raoji Mahajan and Sonabai 
wife of Jairam Mahajan the respondents 3 
and 4 in this petition, also as joint teuants. 


4o5, The landlord had not got any 
land of his own and therefore he applied 
for a Certificate under Section 88-C of the 
Bombay Tenancy and Agricultural Lands 
Act on the ground that he was a poor land- 
lord who does not hold any land under his 
personal cultivation and whvse total annual 
income including the rent does not exceed 
Rs. 1500/- within the meaning of sub-section 
(1) of Section 88-C, 


6. On 27th February 1960 a Certi- 
ficate was granted to the landlord under 
Section 88-C and he therefore became 2 
“certificated landlord” within the meaning of 
the new Section. 33-A of the Bombay Te- 
nancy and Agricultural. Lands Act. As a 
result he gave notice to both sets of tenants 
terminating their tenancies under Sec. 33-B 
(1) read with Section 33-B (3) of the Tenancy 
Act, On 13th January, 1962, he filed his 
application for possession of the said holding 
under Section 33-B (1). In addition to the 
lands held as tenants of Chunilal Wani the two 
sets of tenants also had other lands of their 
own as follows: 


Narayan Daji More and Bhavdu Daji 
More had 2 acres and 2 gunthas in village 
Hol and Narayan Ravji Mahajan and Sona- 
bai wife of Jayram Mahajan had 4 acres and 
20 gunthas in village Borkhede. 


7-8. When the application came be- 
fore the Tenancy Aval Karkun of Raver he 
held that though the Jandlord would be en- 
titled to get back certain portions of the land 
leased to the two sets of tenants his applica- 
tion under Section 33-B (1) could not be 
granted because he had a substantial in- 
come of Rs. 100/- per month by way of 
salary from one Mansing and that he did not 
need any greater income having regard to 
the fact that he had only two members in 
his family and therefore his application was 
not bona fide. The Special Deputy Collector 
before whom an appeal was preferred by the 
landlord also dismissed his appeal. He found 
that the landlord “has not come out with 
his true income and therefore failed to prove 
his bona fides”. He therefore declined to 
interfere. When the matter came before the 
Maharashtra Revenue Tribunal by way of a 
revision filed by the landlord, it was urged 
that the authorities below had ignored the 
finding given by the Tenancy Courts regard- 
ing the income given in the Section 88-C pro- 
ceedings and moreover the landlord had 
since the date on which the Certificate 
under Section 88-C was granted to him had 
his income reduced. The Maharashtra Reve- 
nue Tribunal held that the decision under 
Section 88-C had not been challenged in 
appeal by the tenants and “the tenancy 
courts dealing with the proceedings under 
Section 33-B cannot go behind the findings 
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given by the tenancy courts in Section 88-C 
proceedings if they have not been reversed 
by the competent authorities in appeal or in 
any other application under the law”. If the 
tenants wanted to show any increase in the 
income of the landlord since the date of the 
Section 88-C certificate, they ought to have 
specifically raised a plea to that effect and 
(Contd. on next col.) 
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proved it, but they had failed to do so. 
Therefore both the authorities had erred in 
ay and their orders were liable to be set 
aside. 


9. As regards the extent of the land 
leased to be given back to the landlord, the 
gonny Aval Karkun computed it as fol- 
ows:— 








Applicant's Holdings of Opponents 1 & 2 Suit land (1. o. Tot al 
( PP dtord’s) (Narayan Ravji Mahajan and the land leased.) 
foldings. Sonabai Jayram Mahajan the . 
` present respondents 3 & 4.) 
j À. G. A. G. A. G. 
Nil. 8 23 5 86 14 19 


Since the landlord had no land of his own 
the Tenancy Aval Karkun awarded him half 
of this total area namely 5 acres and 8 gun- 


thas out of Survey Nos. 16/1 and 16/2 held 
by this set of tenants, As regards the othe 
set of tenants, similarly he held: 


Applicants Holdings of Opponent No.8 Holdings of Opponent No.4 Suitland. Total 
(landlord’s) (Narayan Daji More, (Bhavdu Daji More, 
holdings, Petitioner No. 1.) Petitioner No. 2.) 
A. G. A. G. A G aA Q. 
Nil. 2 2 Nil. 5 8 7 5 


He therefore held that the landlord would 
be entitled to get half of this total land 
namely 3 acres and 21 gunthas out of Survey 
No. 12/1. ‘ 

19. The Tribunal, however, comput- 
ed the area out of the leased land to which 
the landlord would be entitled differently. 
They observed: 

“The total suit land with these two 
groups of tenants is 10 acres 39 gunthas 
(5 acres 36 gunthas plus 5 acres 3 gunthas) 
and the tenant’s holding is 10 acres 25 gun- 
thas (8 acres 23 gunthas plus 2 acres 2 gun- 
thas). The grand total of the holding is 21 
acres 24 gunthas. Each group of the tenants 
would be treated as a separate unit and the 
Jandiord as the third unit and the division 
of the total holding will be made into three 
parts and each part will thus come to 7 
acres 8 gunthas. The landlord cannot get 
a than this acreage out of the suit 
and.” 

They then pointed out that the total suit 
land measured 10 acres 39 gunthas and the 
landlord being entitled to 7 acres and 8 gun- 
thas “the balance measuring 3 acres 31 gun- 
thas out of the suit lands will be retained 
in equal proportion with each of these 
groups of tenants. The result will be that 1 
acre 35 gunthas will be retained from Survey 
No. 16/1 and 2 with the first group of 
tenants and 1 acre 35 gunthas from Survey 
No. 12/1 will have to be retained with the 
second group of tenants ............ ” Tt will 
thus be seen that according to the calculation 
of the Tenancy Aval Karkun the landlord 
would get back 5 acres and 8 guntas from 
respondents t and 2 and 3 acres and 21 gun- 
thas from respondents 3 and 4 making a 
total of 9 acres and 9 punthas whereas ac- 
cording to the computation of the Revenue 


Tribunal the landlord would get only 7 acres 
and 8 gunthas. 

141. One set of tenants namely Nara- 
yan Daji More and Bhavdu Daji More (i.e. 
opponents 3 and 4 in the original petition) 
applied in the present Special Civil Applica- 
tion against this order of the Revenue Tri- 
bunal. The respondents to the present peti- 
tion are the landlord Chunilal Wani, respon- 
dent 1, the Revenue Tribunal respondent 2 
and the tenants, the original opponents 1 and 
2 are the respondents 3 and 4 in the present 
petition. 

12. | When the Special Civil Applica- 
tion was heard by the Division Bench con- 
sisting of the Acting Chief Justice Mody and 
Vaidya, J., two points were raised before 
them on behalf of the applicant tenants. 
One was that the Maharashtra Revenue Tri- 
bunal exceeded its jurisdiction in reversing 
the finding of fact as to the income of the 
landlord. The Division Bench held that the 
Tribunal did not exceed its jurisdiction and 
so far as that point is concerned it is now 
concluded by that decision. The second 
contention was as to the proper construction 
of Section 33-B and particularly of sub-sec- 
tion (5) clause (b) and on that contention 
the present reference has been made by the 
Division Bench. 

13. Section 33-B (5) (b) runs as fol- 
lows:— i 

“The right of a certificated landlord to 
terminate a tenancy under this section shall 
pe oleet to the following conditions, that 
is to say, — 


secese fouace socere Sovess states 


land leased but to the extent only of so much 
thereof as would result in both the landlord 
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and the tenant holding thereafter in the total 
an equal area for personal cultivation —- the 
area resumed or the area left with the tenant 
being a fragment, notwithstanding, and not- 
withstanding anything contained in Section 31 
of the Bombay Prevention of Fragmentation 
and Consolidation of Holdings Act, 1947.” 
An analysis of the section would show firstly 
that under the section it is only “the land 
leased” that can be ordered to be returned to 
the landlord and nothing more; secondly the 
clause only has regard to one landlord and 
one tenant and takes no account of joint 
landlords or joint tenants holding different 
areas either from the same landlord or land- 
lords or from other landlords who may also 
be “certificated landlords.” Whirdly it is clean 
that the dominant intention of the sub-sec- 
tion is to equaliso the holdings of the land- 
lord and the tenant as a result of the ap- 
plication of that clause. How that equalisa- 
tion has to be achieved is not stated. How 
that equalisation is to be achieved is indicat- 
ed by the cumbersome clause “to tho extent 
only of so much thereof as would result in 
both the landlord and the tenant holding 
thereafter in the total an equal area for per- 
sonal cultivation...”. The expression “in the 
total” is utterly vague and has given rise to 
the utmost difficulty. 

14. Now this clause had come up for 
consideration before a Division Bench to 
which one of us (Kotval J.) was a party m 
Rambhau Ganpat Sutar v. Bhau Watyaba 
Patole (1964) 66 Bom LR 1. In that case a 
certificated landlord had applied against a 
single excluded tenant. The landlord had 
leased out 37 gunthas to the tenant out of 
his total holding of 3 acres and 18} gunthas, 
The total holding of the tenant, however, 
was 7 acres and 34% gunthas, The landlord 
had applied for possession of the 37 gunthas 
leased out by him “under Section 33-B. The 
Maharashtra Revenue Tribunal had held that 
the landlord would only get one half of the 
area of the Jeased land and that the tenant 
was entitled’ to retain the remaining half 
portion of the land. The Division Bench 
held: 


“In determining the extent of the leased 
land of which a landlord can be awarded 
possession under Section 33-B of the Bom- 
bay Tenancy and Agricutural Lands Act, the 
area of all the other lands, if any, held by 
the tenant for personal cultivation should 
be taken into consideration and the landlord 
should be awarded possession of so much 
area of the land leased as would result, in 
each of them holding thereafter, so far as 
possible, equal areas of lands for personal 
cultivation.” 


followed by Palekar, J., a 
see in Pandharin: ath Sone Shinde v. Ramjan 
Aimat Musalman, r 
ac 575. Palekar, J., said that it was settl. 
ed law on: that occasion. Rambhau’s case 
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(1964) 66 Bom LR 1 was also followed by 
a Division Bench (consisting of Tarkundo 
and Gokhale, JJ.) in Madhay Vithoba Wani 
v. Dhondudas Bhandas Bairagi, 68 Bom LR - 
524 at p. 525 = (AIR 1967 Bom 250). That 
Division Bench referred to the principle laid 
down in that decision as “well established”. 
It was also followed by Chandrachud, J., 
sitting singly in Special Civil Application 
No. 1024 of 1964 decided on 24-3-1965 
(Bom). Our learned brother applied that 
principle to a different and more complicated 
set of facts. 

16. But now the question of the cons- 
truction of the same clause (b) of Section 
33-B (5) has been referred to a Full Bench 
because it is said that Rambhau’s case was a 
case in which only one landlord and ono 
tenant were concerned and difficulties would 
arise in cases where there were more than 
one tenant or two or more joint tenants on 
the one hand or more than one Jandlord op 
joint landlords on the other hand. Mody 
Acting C. J., in delivering the referring ordes 
has categorized in paragraph 12 of the refer- 
ring order the different possible postulates 
leading to a crescendo of complications. 

17. Beforo we turn to consider somo 
of these possible difficulties and complexities 
which may arise, it is mecessary to say a few 
words regarding the clause (b) of sub-sec- 
tion (5) of Section 33-B in relation to some 
other provisions of the same law. Whe 
Tenancy Act was enacted inter alia for the 
purpose of improving the economic and 
social conditions of peasants and for ensur- 
ing the full and efficient use of- land for 
agriculture and to provide a law governing 
the relations of landlords and tenants of 
agricultural lands. With this end in view 
the Tenancy Act seeks to keep the tiller 
of the soil in possession even against the 
landlord from whom he originally obtained 
the land for cultivation as a tenant. By 
Section 32 every tenant became on ist April, 
1957 the owner of the land tilled by him 
and he was deemed to have purchased it 
from the landlord on certain terms and con- 
ditions which have been meticulously laid 
down in Sections 32 to 32-R. This right is 
notwithstanding the rights given to the ordi- 
nary landlords to terminate the tenancy if 
they require the land for personal cultivation. 
These rights of the landlord to resume land 
for personal cultivation were laid down in 
Sections 31 to 31-D. Of course the right of 
the landlord to get back his land was strict- 
ly controlicd and severely limited and notico 
thereof had to be given before the 31st of 
December, 1956, or the landlord (except in 
certain cases of disability) lost that right. As 
a result of these provisions it was recognis- 
ed that a large number of very poor land- 
lords who had not applied under Section 31 
were left with no land for their subsistence 
and had lost theiy right to get back their 
own land from their tenants and that, there- 
fore, it was necessary to make some provi- 
sions to mitigate the hardship felt by such 
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poor landlords. Therefore two important 
gets of provisions were made for the alle- 
viation of hardship on this class of poor 
landlords. Section 88-C was cnacted and by 
the Maharashtra Act 9 of 1961 the provisions 
of Part I-A of Chapter II containing Sec- 
Hons 33-A to 33-C were incorporated in the 
ct. 


18. Section 88-C (1) provides that 
“gave as otherwise provided by Sections 33-A, 
33-B and 33-C, nothing in Sections 32 to 
32-R (both inclusive) shall apply to lands 
leased by any person if such Jand does not 
' exceed an economic holding .and the total 
annual income of such person including the 
gent of such land does not exceed Rupees 
1,500/-”. In other words broadly speaking 
where a poor landlord the lands leased by 
whom do not exceed an economic holding 
and whose total annual income including 
the rent does not, exceed Rs. 1,500/-, is con- 
cerned the deeming provisions of Section 32 
making a tenant the owner of the land by a 
deemed purchase, would not apply. If such 
a landlord applies for and obtains a certificate 
under sub-section (4) of Section 88-C he is 
thereafter known as a “certificated landlord” 
as defined in Section 33-A, which says that 
“ ‘certificated landlord’ means a person who 
holds a certificate issued to him under sub- 
section (4) of Section 88-C.” Similarly the 
tenant of such an.excluded landlord would 
become an “excluded tenant” within the 
meaning of Section 33-A (ii). 


19. Now Section 33-B applies oniy to 
the certificated landlord and to the exclud- 
ed tenant. Section 33-B intended to give 
special rights. The whole of Part I-A of 
Chapter III deals with the termination of 
tenancy by the landlord and purchase by the 
tenant of lands to which Section 88-C ap- 
plies. Therefore the provisions of Sec- 
tions 33-A, 33-B and 33-C will have to be 
read in conjunction with the provisions of 
Section 88-C. Section 33-B confers special 
gights on certificated landlord to terminate 
tenancy for personal cultivation and it be- 
gins with the non-obstante clause “Notwith- 
standing anything contained in Sections 31, 
31-A or 31-B”. In other words, the normal 
might of a normal landlord to terminate a 
tenancy for personal cultivation is excluded 
and special rights are conferred on the certi- 
ficated landlord to terminate the tenancy of 
an excluded tenant. This right, however, is 
subject to giving notice to the excluded 
tenant and by sub-section (3) of Section 33-B 
that notice has to be served on the tenant 
before the first day of January, 1962, where 
a certificate under Section 88-C has been ob- 
tained but if an application under Sec- 
tion 88-C is undisposed of and pending on 
that date then within three months of his 
geceiving such certificate. A further restric- 
tion is laid down that after giving the notice 
to the excluded tenant the certificated land- 
lord must make an application for possession 
before the first day of April 1962. The only 
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exception to the limitation thus laid down is 
provided by sub-section (4) in the case of a 
minor, a widow and a person subject to any 
physical or mental disability. In other words, 
today the certificated Jandlord not under dis- 
ability cannot make an application under 
Section 33-B. All the possible applications 
which fall to be considered today were those 
which have been made before the first day 
of April, 1962, nnd no fresh applications can 
lie except in a very few cases perhaps con- 
templated in sub-section (4) of Section 33-B. 

20. Now it is in this context that we 
have to consider the provisions of clause (b) 
of Section 33-B (5). 

21. By virtue of the opening words 
of sub-section (5) of Section 33-B, clause (b) 
thereof is really a condition to the right of a 
certificated landlord to terminate a tenancy. 
The condition itself again begins with the 
words “the landlord shall be entitled to-ter- 
minate a tenancy and take possession of the 
Jand leased.” In this clause the words “the 
land leased” are an addition to the opening 
clause thereby emphasising that the landlord’s 
right is only to take possession of the land 
leased and no more. The extent to which he 
ean take such land is indicated by the words 
“but to the extent only of so much thereof 
as would result in both the landlord and the 
tenant holding thereafter in the total an equal 
area for personal cultivation.” ‘This is the 
clause round which all the dispute centres. In 
the first place we notice that the legislature 
did not prescribe the details of “the extent” 
themselves as they might have done, but -they 
have specified only their overall interition by 
directing the Courts that the result should 
be that the landlord and the tenant hold 
thereafter in the total an equal area for per- 
sonal cultivation. In short the result should 


‘be equality of areas for personal cultivation 


of both the tenant and the landlord. 


22. Now a tenant may hold land, for 
personai cultivation from three sources, (a) 
nd which he himself owns; (b) land which 
is let out to him by the landlord or (c) land 
which is let out to him by another landlord 
or another certificated landlord. But all 
these would necessarily be included in the 
words “area for personal cultivation”. The 
same applies to the landlord. He may have 
his own lands in addition to the land which 
he has leased out and in addition he may 
himself be either cultivating the land held 
from another ordinary landlord or from an- 
other certificated landlord. The word “there- 
of” in the above clause refers back to the 
words “land leased”. Therefore the landlord 
can get back only the land leased at the most. 
Now the resultant equality which has to be 
achieved is governed by the words “both the 
landlord and the tenant holding thereafter in 
the total an equal area for personal cultiva- 
tion” (the underlining is ours). What is the 
meaning of the words “in the total’?; It 
seems to us that in the context they mean 
“on the whole” or “in the aggregate” as we 
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held in Rambhaw’s case (1964) 66 Bom LR 
1 i.e., after taking into account all the land 
held by the landlord for personal cultivation 
and all the land held by the tenant for perso- 
nal cultivation. It was so held by the Divi- 
sion Bench in Rambhau Ganpat v. Bhau 
Tatyaba, when they observed that the words 
“in the total” clearly indicate that the Legis- 
lature intended that the entire holding of the 
landlord and the tenant should be taken into 
consideration. There is nothing in clause (b) 
of sub-section (5) of Section 33-B to suggest 
that any land held either by a landlord or a 
tenant for personal cultivation from any 
source should be excluded from computation 
in arriving at “equal area for personal culti- 
vation” for both the landlord and the tenant. 

23. Of the many theories advanced 
before us, one was that the clause should be 
limited to only that land which is leased by 
the. certificated landlord who is applying to 
a particular tenant and that the land held by 
the tenant as owner or as a tenant from any 
other landlord including any other certificat- 
ed landlord, ought not to be taken into ac- 
count because the right contemplated is only 
a right to take back the leased land. To do 
that would be to give no meaning to the 
words “in the total”. -Indeed Mr. Gole ap- 
pearing on behalf of the petitioners did 
make such a suggestion. He said that the 
words “in the total” are mere surplusage in 
the context in which they are used. We are 
unable to agree to this. It is at any time 
dangerous for a Court to hold that the words 
in a statute are superfluous and unless ne- 
cessity compels us to do so we ought not to 
do it but in the present clause in the context 
in which those words are used, we have 
shown that the words “in the total” have a 
meaning. They were deliberately. used to 
indicate all the land held by the landlord and 
the tenant for personal cultivation. The 
Legislature left the working out of the de- 
tails to the authorities implementing the law 
and merely expressed their mind by saying 
that as a result they desired that the holding 
of the landlord and the tenant should be 
“in the total an equal area for personal cul- 
tivation”. A similar argument was advanced 
in Rambhau Ganpat’s case where it was 
urged that the words “in the total” must be 
construed to mean in the total of the land 
leased, because it was said that difficulty 
would arise where the tenant was in posses- 
sion of more than one land. In such a case 
would the landlord be given back half of 
each land held or would it be sufficient if 
he is given possession of lands which are 
equal in area to half the area of all the 
lands leased to the tenant? The argument 
was rightly repelled by Chief Justice Chai- 
nani (see at p. 4 of 66 Bom LR 1) holding that 
“The words ‘in the total? mean in the aggre- 
gate and read along with the words “holding 
thereafter” and “an. equal area for personal 
cultivation” they make it clear that what the 
draftsman had in mind is that after the ter- 
mination of the tenancy the aggregate area 
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of lands personally cultivated by the landlord 
should be equal to the area of lands under 
“personal cultivation of the tenant”. 


24. Then it was urged that the inter- 
pretation which we are putting upon the 
clause may result in conceivable cases in the 
tenant not having any part of the leased 
land ie., being deprived of the whole land 
leased and that such a conclusion ought not 
to be upheld by the Court. The short ans- 
wer to that contention is that if the tenant 
has other lands under his own personal cul- 
tivation e.g., from another landlord or ane 
other certificated landlord or his own, then - 
there should be no objection to depriving 
him of all the land leased subject to the con- 
ditions in clause (b) of Section 33-B (5) for 
it must always be remembered that it is the 
case of a poor landlord only whose case we 
are considering against his tenant. For ins- 
tance, if a landlord has leased 5 acres of land 
to the tenant and the tenant also possesses 10 
acres of his own and the landlord has no 
Jand under his personal cultivation, there can 
be no objection on the utmost considerations 
of equity in favour of the tenant to ordering 
that the landlord should get back his 5 acres 
because the tenant in any case will continue 
to have his own 10 acres and still the land- 
lord’s holding will be less than the tenant’s. 


25. But it was said that the words 
“so much thereof” suggest that some. land 
must in any case be left with the tenant. 
The words “so much thereof” would both 
grammatically and in the context in which 
they are used in clause (b) of sub-section (5) 
include a part of the whole thereof and we 
do not think that we would be doiig any 
violence to the language of the sub-section in 
so interpreting the words “so much thereof.” 


26. Moreover we may point out that 
there are indications in sub-sections (6) and 
(7) of Section 33-B which support the view 
which we have taken that under clause (b) 
in conceivable cases the whole of the leased 
land may be taken away from the tenant. 
Sub-section (6) provides that the tenancy of 
any land left with the tenant after the ter- 
mination of the tenancy under Section 33-B 
shall not at any time afterwards be liable 
to termination on the ground of bona fide 
requirement of that land for personal culti- 
vation by the landlord. The very words in 
this sub-section “any land left with the 
tenant after the termination of the tenancy” 
clearly suggest that there may be cases where 
no land may be left with the tenant after ter- 
mination of the tenancy. Similarly in sub- 
section (7) it is provided that “if, in conse- 
quence of the termination of the tenancy 
under this section, any part of the land Jeased 
is left with the tenant, the rent shall be ap- 
portioned in the prescribed manner. ......... = 
The sub-section contemplates a possible 
condition when it says “if, any part of the 
Jand leased is left with the tenant ..... erik 
and the mere fact that such a condition is 
contemplated suggests that there may be cases 
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the tenant in consequence of the termination 
of the tenancy under this section. In our 
opinion, therefore, there is intrinsic evidence 
in the section itself which shows that under 
clause (b) of sub-section (5) of Section 33-B 
in conceivable cases the whole of the leased 
land can be taken back by the landlord, and 
there can be no hardship in the matter be- 
cause unless the tenant has other land under 
personal cultivation such a result can never 
flow. This would not also be in conflict with 
the object of the enactment, because Sec- 
tion 33-B is concerned with the “certificated 
landlord”, a poor landlord to whom the sec- 
tion intends to grant some measure of relief 
from deprivation of his land and consequent 
distress, 

27. Next it was argued that should a 
tenant hold other land from another certifi- 
cated Jandlord, that land would also sooner 
or later be liable to be taken back by that 
landlord and that may result in the ulti- 
mate analysis in the tenant being left with- 
out any land. For example it was said if 
landlord A who has no land of his own 
has leased 5 acres to tenant B; and tenant B 
is also personally cultivating 3 acres leased 
to him by a certificated landlord X, 3 acres 
leased to him by a certificated landlord Y 
and 3 acres leased to him by the certificated 
Jandlord Z, the tenant has in all 14 acres 
of land under his personal cultivation where- 
as the landlord A has no land of his own. 
He would, therefore, be entitled to take back 
the land leased by him namely 5 acres from 
his tenant. Whereafter similarly the landlord 
“X” having no land would apply and take 


away the 3 acres leased by him and the land-. 


lord Y also having no land would apply and 
take away the 3 acres leased by him leaving 
the 3 acres leased to the tenant by Z. If 
landlord Z has no land under his personal 
cultivation and were to apply he would get 
back 14 acres leaving the tenant with only 
14. acres out of 14 acres and each of the 
landlords will have a holding more than him 
except landlord Z. 

28. All this is really theoretical argu- 
tment. In such a case we have no doubt that 
the moment A puts in his application the 
tenant would be bound to say that the land 
which he holds is also held from certificated 
Jandlords and that equity should be done to 
him consistent with that position. It would 
also be possible in such a case to consolidate 
all the applications under Section 33-B when 
possession is asked, for. 

29. Next it was urged that upon the 
interpretation which we are putting and which 
was placed upon clause (b) of sub-section (5) 
by the Division Bench in Rambhau’s case, 
(1964) 66 Bom LR 1 it would be impossible 
to apply the principle in the case of joint 
tenants or joint landlords, as for instance 
where A the Jandlord has leased out jointly 
to tenants B, C, D six acres of his land: the 
Jandlord has no land under personal cultiva- 
tion, but tenant B has 4 acres of his own, 
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tenant C has 4 acres of his own but tenant D 
has no other land except the land leased. 
In such a case how was equality going to be 
achieved between the landlord and the joint 
tenants? We must confess that the law did 
not contemplate such a case at all but its 
injunction nonetheless is quite clear that 
the tenancies must be terminated, the land- 
Jord and “the tenant holding thereafter in 
the total an equal area for personal cultiva- 
tion”, Whe only way in which equality can 
be achieved in such cases is to notionally 
divide the land leased between the three joint 
tenants and assume that 2 acres have been 
leased to each tenant by the landlord and 
then work out the equities between the land- 
lord and each tenant. Thus it will have to 
be held that notionally tenants, B, C and D 
‘each has 2 acres of the leased land. Thus 
tenant B will have 2 acres of leased land 
plus 4 acres of his own; tenant C 
the same and tenant D only two 
acres of the leased land. From B and C the 
landlord cannot take back anything more 
than the land leased so they must each give 
up two acres of the leased land. Tenant C 
has no other land except the leased land. 
Therefore he must give half his share of the 
land leased i.e., half of two acres viz., one 
acre only and retain the remaining one arce. 
Thus tenants B and C who have each 4 acres 
of their own will each have to give up 2 
acres of the land leased and tenant D half 
of his two acres i.e. one acre. Thus the land- 
lord will be entitled to get back 5 acres out 
of the land leased while tenants B and C 
will have left 4 acres each and tenant D only 
one acre. <Any (other) computation 
will bring about greater inequity. 
In the example given, the tenan- 
cies of B and C would in the sequel 
be wholly terminated. If the total land leased 
as a whole and the total land in the posses- 
sion of the joint tenants is taken into ac- 
count without the notional division which 
we have suggested then the total land in the 
possession of the joint tenants would be 6 ac- 
res of leased land plus 8 acres of their own 
and if the landlord is held to be entitled to 
resume on the basis of the total land thus 
held he would resume the whole six acres 
leased by him but in that event the tenant D 
would be left entirely without any land. 
This would work greater hardship on the 
poor tenant. 

30. Such a case of joint tenancies no 
doubt gives rise to difficulty and the reason 
is not so much in the principle of the deci- 
sion in 66 Bom LR 1, but in the fact that 
the provisions of sub-section (5) (b) never 
contemplated such a case. The clause as we 
have said merely refers to one landlord and 
one tenant and the Legislature had never in 
mind any more complicated case, certainly 
not the numerous complications which have 
been suggested in paragraph 12 of the refer- 
Ting order. In such a case in working out 
the equities between the joint tenants a no- 
tional division of the leased land will have 
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to be made and the distribution as we have 
shown should take place on that basis. 

3L A case of a similar type did oc- 
cur in Special Civil Application No. 1024 
of 1964 decided on 24-3-1965 (Bom.) by 
Chandrachud, J., sitting singly, where the 
“landlord” had let out 4 acres and 8 gunthas 
jointly to three tenants who were the peti- 
tioners and the second respondent in that 
ease. “The landlord” had no other land of 
her own. In all respects “the landlord” had 
established that she required the land bona 
fide for personal cultivation. The escond res- 
pondent in that case was in possession of 
4 acres and 8 gunthas as a tenant of one 
Vasant Rokade. It was held that the “land- 
lord” would under the circumstances be en- 
titled to get back only 2 acres and 32 gun- 
thas out of the Jand leased. My learned 
brother Chandrachud, J., who decided the 
petition held that the 4 acres and 8 gunthas 
which the “landlord” had applied for had been 
leased to three tenants and therefore it must 
be assumed notionally that the three tenants 
had an equal share i.e., one-third cach in the 
land leased. Thus they would each be 
notionally entitled to 1 acre and 16 gunthas. 
My learned brother then distributed the land 
as follows:— 

The landlord could get back the whole 
land leased to the 2nd respondent because the 
latter had 4 acres and 8 gunthas under his 
personal cultivation from Vasant Rokade. 
But the petitioners had no other land under 
their personal cultivation other than the land 
leased so the landlord could get back from 
each of them one half of the land leased to 
them in order to ensure equality. of holdings 
between cach tenant and tho landlord as a 
result “in the total”, Thus the “landlord” 
was held entitled to 2 acres and 32 gunthas 
for her personal cultivation, the petitioners 
in that case to 1 acre and 16 gunthas and 
the second respondent had to give up the 
whole of his share of the land leased but 
to continue in possession of 4 acres and 8 
guntbas which he had held from Vasant 
. Rokade as the latter’s tenant. 

32-33. he difficulty in such cases 
arises not because. of any misconstruction 
of clause (b) of sub-section (5) but because 
as we have said clause (b) only contemplated 
the case of onc tenant and one Jandlord and 
left it to the authorities or the court to work 
out the details in a given case. These diffi- 
culties were noticed in the decision in Ram- 
bhau Ganpat’s case, (1964) 66 Bom LR 1, 
as can be seen from the following remarks at 
page 5: 

“It has also been urged that in the view 
which we are taking it might be difficult to 
make adjustments, if a landlord has more 
than one tenant or if a tenant has more 
than one landlord. This would not justify 
our giving the section a meaning which it 
does not properly bear. It is also true that 
it would generally not to be possible to bring 
about equality between a landlord and his 
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tenant in regard to the extent of the lands 
personally cultivated by them, but the in- 
equality between the two will be reduced.” 
We are in agreement with that observation. 
to the section a different 
meaning because of the difficulties of its 
implementation and as far as possible an at- 
tempt should be made within the directions 
of the law to bring about an equality be- 
tween the landlord and the tenant or tenants 
concerned. 


34. We may also say that very few 
such cases are likely to arise. As we have 
said all the applications under Section 88-C 
have now been practically worked out in the 
Courts or before the authorities and no fresh 
applications can be filed in view of the provi- 
sions of Section 33-B (3) and Section 88-C (2) 
fead with Rule 53 of the Bombay Tenancy 
and Agricultural Lands Rules, 1956 which 
prescribes that the application for a certifi- 
cate under sub-section (2) of Section 88-C 
shall be made on or before the 30th day of 
September, 1961. Our learned brother Chan- 
drachud, J., in Special Civil Application No. 
1024 of 1964, DJ- 24-3-1965 (Bom.) also 
moticed that difficulty was bound to arise in 
whatever view is taken under the Act and 
held “I am conscious that the method adopt- 
ed by me is but rough and ready, but a 
difficulty which has not been foreseen by the 
law-makers has to be solved in a mannep 
which will carry out the intention of the 
legislature as best as possible.” We are in 
complete agreement with that remark. 


. 35. There is also another considera- 
tion which was urged at the Bar and which 
has weighed with us in coming to this conclu- 
sion. Rambhau Ganpat’s case (1964) 66 Bom 
LR 1 was decided in 1963 and has been con- 
sistently followed till today and as we have 
shown the principle laid down in it was held 
to be well established in 1966 in 68 Bom LR 
524 = (AIR 1967 Bom 250) and as well seta 
tled in (1967) 69 Bom LR 574. Several thou- 
sands of cases must have been decided upon 
that principle so much so that the provisions 
of Section 88-C and of Section 33-B have 
now-well-nigh exhausted themselves. The 
number of cases in which they can be invok- 
ed may be infinitesimal compared with the 
cases which have been decided in the State 
hitherto under the principle laid down in 
Rambhau Ganpat’s case, (1964) 66 Bom LR 
1. The tenancy legislation is only applicable 
to this State and for almost 10 years the 
principle has held the field being applied 
without difficulty in most cases and little 
difficulty or hardship has come to our notice. 
Under these circumstances it seems to us that 
to unsettle the law now by giving a new in- 
terpretation would certainly unsettle titles 
and rights; and create more hardship and 
difficulty than otherwise. 

36. In Nirshi v.. Sudhir Kumar, ATR 
1969 SC 864 upon a similar difficulty and al- 
though they were not in favour of the ear- 
lier view the Supreme Court set aside the 
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decision of a Full Bench holding as follows: 
{see page 866) 


“Till the decision under appeal High 
Courts of Patna and Calcutta proceeded on 
the basis that if the main lease is governed 
by the provisions of the Act and consequent- 
ly taken out of the scope of the Transfey of 
Property Act then it must be held that all 
sub-leases of portions of the properties in- 
cluded in the main lease are agricultural 
leases; otherwise the main lease would cease 
to be a purely agricultural lease as it must 
be held to relate to both agricultural and 
non-agricultural lands. We agree with the 
Full Bench that the ratio of theso decisions 
is open to question. If the legal position had 
not been firmly settled by a long chain of 
decisions commencing. from 1903 onwards, 
it is likely that we would have concurred 
with the view taken by the Full Bench. But 
if we do so we would be unsettling a set- 
tled view of the law on the basis of which 
various rights must have been created, trans- 
actions entered into and titles founded. The 
rule laid down in the earlier decision was 
never departed from in the past. Whe Act 
was amended a number of times but yet the 
legislature did not think it necessary to alten 
or modify the said rule. Different conside- 
rations would have arisen if the disputed 
interpretation related to a penal provision or 
the same is detrimental to public interest or 
causes public inconvenience. Law is not al- 
ways logic. It is a part of life and more so 
in a democratic set up. In law finality is of 
utmost importance. Unless so required in pub- 
lic interest, questions of law firmly settled by 
a long course of decisions should not ordi- 
narily be disturbed and it is all the more so 
in the case of an interpretation affecting pro- 
perty rights.” 

After citing a number of decisions of the 
Privy Council and the House of Lords the - 
supreme Court held vide paragraph 14 as fol- 
lows: 

“From these observations it is clear that 
the rule that where the terms of a statute or 
ordinance are clear then even a long and 
uniform course of judicial interpretation of 
it may be overruled, if it is contrary to the 
clear meaning of the enactment, is inappli- 
cable to decisions on the basis of which titles 
and transactions must have been founded.” 

In the present case we do not think that the 
decision in Rambhau Ganpat’s case is in- 
correct or requires overruling, but we would 
merely poine aut tuar it was n with 
property rights, is being accep and ap- 
pied for almost 10 years and no difficulty or 

dship has been experienced or brought to 
our notice. Moreover, in Rambhau Ganpat’s 
case itself we had indicated some of the 
difficulties that were likely to arise and yet 
the law has been allowed to stand as it is 
and has not been amended by the legislature, 
Upon this principle of stare decisis also there- 
fore we must uphold the decision in Ram- 
bhau Ganpat’s case, 
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37. Most of the difficulties envisaged 
in the referring order have been dealt with. 
We need not give an answer to every illus- 
tration that has been given there, nor consi- 
der every other theory suggested for achiev- 
ing equality because we are limited to the 
threo questions referred. If and when such 
complications do arise we have no doubt the 
authorities will be able to deal with them. 

_ 38 In the result, we answer ques- 
tions Nos. 1, 2 and 3 (a) in the affirmative. 
So far as question No. 3 (b) is concerned, 
we would say that if there is only one tenant, 
only the land held under personal cultivation 
of that tenant will have to be taken into ac- 
count on the landlord applying. 

- . _ The papers will now be sent back 
to the Division Bench for disposal of the Spe- 
cial Civil Applications with which we have 
here dealt. We leave the matter of costs 
in the discretion of the Division Bench. 

Answered accordingly. 
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Index Note: — (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Section 70 — Finding of authority that it 
has no jurisdiction te grant relief as Act 
is not applicable to disputed land — Does 
not amount to finding on status of person. 


Brief Note: — (A) In cases where the 
competent authority under the Act, in order 
to find out whether it has jurisdiction to 
grant any relief claimed under the Act, de- 
termines a question and finds that because 
the Act does not apply to the Lands in dis- 
pute it has no jurisdiction to grant the re- 
lief, such a decision will not amount to a 
finding on the status of a person who claims 
to be a tenant under the Act. 

Once the competent authority comes to 
conclusion that the Act under which it has 
Jurisdiction to decide any question requir- 
ed to be decided under the Act does not 
apply to the lands in question, it has no 
jurisdiction to record any finding either 
positively on negatively under the Act. AIR 
1972 Bom 122 and Spl. Civ, Appin. No. 
1800 of 1965, DJ- 10-2-1970 (Bom), Ex- 


plained. (Paras 5, 6, 9 and 10) 


Index Note: — (B) Bombay Tenan 
and Agricultural Lands Act (67 of 1948), 
Sections 74, 4 and 2 (18) — Decision on 
status ts Later — When appealab e, 

ie ote: — (B) - Every decisi 
the statute of a person ander the Act sake 
not be treated to be decision under Sec. 4 
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and therefore appealable under Sec. 74 (1) 
(a). Only a decision that a particular per- 
son is a deemed -tenant, strictly coming 
under Section 4, would be appealable under 
Section 74 (1) (a). (1970) 11 Guj LR 821 
and Spl. Civ. Appin. No. 995 of 1959, D/- 
16-10-1959 (Bom), Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 122 = 73 Bom LR 

752, Vithoba Ram v. Dhairyasinha- 


rao 
(1970) Spl. Civil Appin. No. 1800 of 
1965, D/- 10-2-1970 (Bom) 7, 10 
(1970) 11 Guj LR 821, Sureshchandra 
Store v. K. K. Shrotriya 
(1959) Spl. Civil Appln. No. 995 of 
1959, D/- 6-10-1959 (Bom), Ram- 
chandra Shanker Deshpande v. 
Onkar Chindu Patil 15 
D. M. Parulekar with M. R. Kotwal, 
for Appellant; R. G. Samant with N. S. 
Shrikhande, for Respondents Nos. 1 and 2. 


JUDGMENT:-—- The dispute in this 
appeal relates to four lands Survey 
No. 1442/2 admeasuring 3 acres 4 gunthas 
assessed at Rs. 20-7-0, Survey No. 1445/2 
admeasuring 1 acre and 4 guntha - assessed 
at Rs. 7-4-0, Survey No. 1442/1 admeasur- 
ing 3 acres and 4 gunthas at Rs. 20-7-0, 
and Survey No. 1445/1 _ admeasuring 1 
acre and 4 guntha assessed at Rs. 7-4-0, 
situate within the limits of the Municipal 
Borough of Kolhapur. The heirs of origi- 
nal defendant No. 1 and original defen- 
dant No. 2 are the apellants; respondents 
Nos. 1 and 2 are the original plaintiffs, and 
respondents Nos. 3 and 4 are the original 
defendants Nos. 3 and 4. The plaintiffs- 
respondents Nos. 1 and 2 had leased these 
lands to one Bhiva, the father of defendants 
Nos. 1 and 2, and one Gundu Jadhav on 
12th October 1950 for a period of 10 years 
under a Kabulayat at an annual rental of 
Rs. 1000/-. The period stipulated in the 
Kabulayat expired on 11th October | 1960. 
The plaintiffs then applied under Section 29 
(2) of the Bombay Tenancy and Agricul 
tural Lands Act, 1948 (hereinafter called 
“the Act”), being Case No. 2068 of 1957, 
but the application was dismissed. There- 
after, the plaintiffs started another proceed- 
ing being an application under Section 88-C 
of the Act being Case No. 285 of 1961. 
This application was decided on 19th Feb- 
ruary, 1963 and the application was dismiss- 
ed on the ground that the lands were gov- 
erned by Section 43-C of the Act, but the 
Act did not apply as the lands were within 
the limits: of the Municipal Borough. There- 
after, the plaintiffs started a third proceed- 
ing being an application under Section 29 
(2) read with Section 25 (2) of the Act being 
Case No. 184 of 1962-63. This application 
also came to be dismissed by the tenancy 
authorities on the ground that the lands in 
dispute were the lands growing natural grass 
and, therefore, the authority under the Act 
had no jurisdiction to deliver possession 
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under Section 29 (2) of the Act. It is ne- 
cessary to notice here that this application 
was ‘decided ex parte. We do not know 
under what circumstances the competent 
authority under the Act was required to 
proceed ex parte. It is, however, common 
ground that the decision was ex parte. The 
effect of this decision was that the applica- 
tion filed by the landlords for possession of 
the lands treating the opponents in that ap- 
plication as tenants was dismissed. There- 
after, the plaintiffs served the defendants 
with a notice terminating the tenancy and 
claimed possession. The defendants having 
failed to comply with the notice, the plain- 
tiffs filed the present suit, out of which this 
appeal arises, for possession. The defen- 
dants resisted the suit contending that the 
lands were the agricultural lands, that they 
were tenants in the lands under the Act and 
that therefore, a reference should be made 
to the Tenancy Court for decision as to 
whether or not they were tenants under the 
Act. The learned trial Judge, however, 
found that in the ex parte proceeding under 
Section 29 (2) of the Act, the tenancy au- 
thorities had already decided that the lands 
were grass lands and that the Tenancy 
Court had no jurisdiction and, therefore, it 
was not necessary to make a further refer- 
ence. The learned Judge, therefore, raised 
the issues on merits and finding against the 
defendants, passed a decree for possession. 
Defendants Nos. 1 and 2 then went in ap- 
peal to the District Court in Civil Appeal 
No. 414 of 1965. The learned District 
Judge also took the view that the tenancy 
authorities having held that the Jands were 
grass lands and therefore the Tenancy Court 
had no jurisdiction, the decision operated 
as res judicata. He, therefore, found that 
the Civil Court had jurisdiction and it was 
not necessary to make a reference. In the 
result, he confirmed the decree passed by 
the trial Court and dismissed the appeal 
with costs. Being aggrieved by this judg- 
ment and decree, the heirs of original de- 
fendant No. 1 and original defendant No. 
2 ae approached this Court in second ap- 
peal. 


2. The main question that is agitat- 
ed before me in this appeal is whether the 
issue whether the appellants-defendants are 
tenants under the Bombay Tenancy and 
Agricultural Lands Act, 1948 requires to be 
decided by a competent authority under 
Section 85-A of the Act. 


3. The argument advanced on be- 
half of the appellants-defendants is that in 
the case No. 184 of 1962-63 filed by the 
respondents-landlords under Section 29 (2) 
read with Section 25 (2) of the Act, there 
was no finding recorded by the competent 
authority on the question whether or not 
the appellants defendanhs were tenants under 
the Act, that assuming that such a finding 
was recorded, the application of the land- 
lords being dismissed and that decision be- 
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Ing in favour of the appellants-defendants, 
they could not have appealed against that 
finding, and that therefore such a finding 
would not operate as res judicata, The 
learned Counsel Mr. Samant, appearing on 
behalf of the respondents Nos. 1 and 2, has, 
however, contended that the essence of the 
decision in the case No. 184 of 1962-63 was 
that the appellants-defendants were not te- 
nants under the Act, that therefore, it must 
be taken that the competent authority had 
recorded 2 finding on the question whether or 
not they were tenants under the Act, that 
the decision regarding the status of the ap- 
pellants-defendants was a decision under 
Section 4 of the Act, and that the same be- 
ing appealable under Section 74 of that Act, 
it operated as res judicata. 

4. I first propose to deal with the 
question as to whether the decision record- 
ed by the competent authority in the case 
No. 184 of 1962-63 could be treated as a 
finding regarding the status of the appel- 
fants-defendants under the Act. I have al- 
ready pointed out that the decision of the 
competent authority was an ex parte deci- 
sion. The respondents-landlords had ap- 
proached the competent authority under 
Section 29 (2) read with Section 25 (2) of 
the Act on the footing that the appellants 
were tenants under the Act. The decision 
was an ex parte decision. Naturally, there- 
fore, there could be no question of any con- 
tention being raised by the appellants on 
the question whether or not the appellants 
were tenants. It, however, appears that the 
competent authority suo motu raised the 
question whether the lands in respect of 
which the respondents-landlords had applied 
for possession under Section 29 (2) of the 
Act were the lands governed by the Act, and 
the competent authority came to the con- 
clusion that the lands being grass lands in 
which grass grew naturally, the Act did not 
govern such lands and, therefore, the compe- 
tent authority had no jurisdiction to order 
delivery of possession under Sec. 29 (2) of 
the Act. A reference to the judgment of 
the competent authority at Ex. 42 would 
show that the competent authority raised 
the following points for consideration:— 

“(1) Whether the applicants are the 
landlords and the opponents are the tenants? 

(2) Whether the opponents have failed 
to pay the rent since 1954-1955 to 1959-60? 

(3) Whether the tenancy is terminated 
by a valid notice under Sections 14 and 25? 

(4) Whether the’ lands are agricultural 
lands and the tenancy Court hás jurisdic- 
tion to grant possession? 

(5) Whether the tenants prove that they 
have not committed the defaults and their 
forfeiture of tenancy be relieved?” 
and after considering the evidence, recorded 
its findings in the affirmative on the first 
three points and in the negative on the 4th 
and 5th points. It is, therefore, quite clear 
that the competent authority found that 
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there was a relationship of lanclord and 
tenant between the parties and that the te- 
nancy was validly terminated by a notice 
under Sections 14 and 25 of the Act. There 
was no issue raised on the question of sta- 
tus of the appellants-defendants under the 
Act. The relationship of landlord and 
tenant between the parties which was found 
proved and which was covered by the very 
first point was the relationship in general 
and not the tenancy under the Act. It is 
in view of these facts and circumstances 
that we are to see whether the decision 
amounts to one regarding the status of the 
appellants-defendants under the Act. 


5. Now, it is needless to say that in 
order to find out whether the competent au- 
thority had jurisdiction to order delivery of 
possession under Section 29 (2) of the Act, 
if it was necessary to determine any ques- 
tion of fact under that Act, the competent 
authority had jurisdiction to determine such 
Accordingly, in order to find 
out whether the competent authority had 
jurisdiction to grant the necessary relief to 
the landlords-respondents under Section 29 
(2) of the Act, the competent authority 
thought to find out whether the lands of 
which possession was sought were governed 
by the Act. The question as to whether or 
not the lands were the lands in which grass 
grew naturally was a question of fact and 
the competent authority had jurisdiction to 
decide it in order to find out whether it 
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Section 29 (2) of the Act. It was for this 
purpose that the competent authority went 
into the question as to whether or not the 
lands were governed by the Act and ulti- 
mately came to the decision that the lands 
being the lands in which grass grew natu- 
rally, it had no jurisdiction to order delivery 
of possession under Section 29 (2) of the 
Act. In such a case, it is extremely difficult 
to hold that the essence of the decision was 
that the appellants were not tenants under 
the Act. It is no doubt true that the lands 
in dispute being found not to be governed 
by the Act, the ultimate effect of such a 
decision would be that the appellants were 
not tenants under the Act. But the whole 
question is whether that could be the find- 
ing recorded by the competent authority 
even by implication. In this connection, it 
is necessary to remember that there may 
be cases where the Act applies and on the 
evidence the competent authority may come 
to a finding that the person claiming the 
status of a tenant is not a tenant under the 
Act. In such a case, it is possible to hold 
that the decision recorded by the competent 
authority amounts to a finding that the per- 
son claiming the status of a tenant under 
the Act is not a tenant under the Act. But 
in cases where the competent authority, af- 
ter having determined the question which is 
necessary to be determined in order to find 
out whether it has jurisdiction to- grant any 
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relief claimed under the Act, determines 
such a question and finds that because the 
Act does not apply, it has no jurisdiction to 
erant the relief claimed, it is extremely diffi- 
cult to hold that such a decision would 
amount to a finding on the status of a per- 
son .who claims to be a tenant under the 
Act. The learned Counsel Mr. Samant has 
argued that the finding that the lands in dis- 
pute were the lands in which grass grew 
naturally and therefore were not the lands 
governed by the Act was a finding neces- 
sary in order to find out whether of not 
the appellants-defendants were tenants under 
the Act, and the finding as to whether ov 
not the appellants were tenants under the 
Act was necessary in order to record the 
final conclusion, viz., the dismissal of the 
application of the respondents-landlords, 
According to him, therefore, the competent 
authority must be held to have recorded a 
finding that the appellants-defendants were 
not tenants under the Act and that finding 
- being an integral part of the final decision, 
viz., the dismissal of the application, the es- 
sence of the decision must be held to be 
that the appellants were not tenants under 
the Act. I cannot agree. As I have al- 
ready indicated, the finding of the compe- 
tent authority that the lands were grass 
lands was necessary in order to find out 
whether the competent authority had juris- 
diction to entertain the application undep 
Section 29 (2) of the Act and the finding 
as to whether or not the competent autho- 
rity had jurisdiction to entertain the appli- 
cation was necessary to see whether or not 
the competent authority had jurisdiction to 
grant the relief. The most, therefore, that 
can be said in favour of the respondents- 
landlords is that the finding on the question 
whether or not the lands in disputo were 
governed by the Act was a finding which 
was an integral part of the final decision. I 
cannot agree with the argument that the 
competent authority did record a finding 
that the appellants-tenants were not tenants 
under the Act or that such a finding was 
an integral part of the final decision, viz., 
the dismissal of the application filed by the 
repondents-landlords. 


6. Assuming, however, that the ese 
sence. of the decision as contended by the 
learned Counsel Mr. Samant is that the 
competent authority had recorded a finding 
that the appellants-defendants are not te 
nants under the Act, the question arises 
whether such a finding can be said to have 
been recorded by the competent authority 
having jurisdiction to do so, so that the find- 
ing could be binding on the tenants. I have 
already pointed out that in the instant case 
the respondents-Jandlords had a proached 
the competent authority treating the appel- 
lants-defendants as tenants under the Act. 
They wanted the relief of possession under 
Section 29 (2) of the Act on the footing 
that the appellants-defendants were tenants 
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under the Act. The  appellants-defendants 
being ex parte, there was none to raiso tho 
question as to whether or not the lands in 
dispute were grass growing lands and thero- 
fore not governed by the Act. However, 
the competent authority suo motu raised 
that question and recorded a finding that 
the lands being the lands in which grass 
grew naturally were not governed by the 
Act and therefore it had no jurisdiction to 
order delivery of possession under Sec- 
tion 29 (2) of the Act. It seems to me, 
therefore, that once the competent autho- 
rity came to the conclusion that the Act 
under which it had jurisdiction to decide 
any question required to be decided under 
the Act did not apply to tho lands, inas- 
much as they were lands in which grass 
grew naturally, it could have no jurisdic- 
tion to record any finding either positively 
or negatively under the Act. If, therefore, 
the decision recorded by the competent au- 
thority is treated to be one amounting to a 
finding that the appellants-defendants were 
not tenants under the Act, such a finding 
would be a finding recorded by an autho- 
rity which had no jurisdiction under the 
Act, If that is so, then such a finding being 
one without jurisdiction could not be bind- 
ing on the appellants-defendants. 

7. In support of his arguments, the 
learned counsel also referred to two deci- 
sions of this Court, one is a reported deci- 
sion in Vithoba Ram v. Dhairyasinharao, 
73 Bom LR 752 = (AIR 1972 Bom 122) 
and another is an unreported decision in 
Spl. Civil Appla. No. 1800 of 1965 decided 
on 10-2-1970 (Bom). In the first case, thera 
was an earlier proceeding under Sec, 88-C 
of the Act in respect of a land between the 
game parties and the competent authority 
had come to the conclusion that the land 
being grass growing land, was not governed 
by the Act. The learned Judge who decid- 
ed that case has observed thus:— 

“From that decision it necessarily fol- 
lows that defendant No. 1 was not a ‘tenant’ 
within the meaning of Section 2 (18) of the 
Act, as he sought to contend in the present 
suit.” 

Relying on these observations, the learned 
Counsel has argued that si ly in the 
present case also, from the decision in the 
earlier case that the lands were grass grow- 
ing lands not governed by the Act, it ne- 
cessarily follows that the appellants-defen- 
dants were not tenants under the Act. In 
that case also, after having failed to obtain 
a certificate under Section 88-C of the Act, 
the landlord filed the suit for possession 
against the tenant and the question arose 
whether it was necessary to make a refer- 
ence to the competent authority under Sec- 
tion 85-A of the Act in order to decide the 
issue whether or not the defendant was a 
tenant under the Act, and this Court came 
to the conclusion that because the question 
was already decided in the proceeding under 
Section 88-C of the Act that the land was 
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not governed by the Act and therefore it 
followed that the defendant was not a 
tenant, it was not necessary to make a re- 
ference under Section 85-A of the Act. 
But in that case the question whether or 
not such a finding recorded by the compe- 
tent authority after having come to the con- 
clusion that the Act did not apply could 
be a finding with jurisdiction and therefore 
binding on the parties, was never raised. 

. Whe facts in the second case 
which is unreported were slightly different. 
In that case, the respondent-landlord had 
made an application under Section 70 (b) of 
the Act against the petitioner-tenant for a 
declaration that the land was a grass land 
and therefore was not governed by the Act. 
The trial Court recorded a finding in favour 
of the landlord and granted the declaration. 
In appeal, the Deputy Collector dismissed 
the application on the ground that such a 
declaration could not be granted by the 
competent authority under the Act. In revi- 
sion before the Maharashtra Revenue Tribu- 
nal, the Tribunal held that the tenants were 
not the tenants of the suit land under the 
Act and restored the order of the trial 
Court. The-tenants then came to this Court 
in Special Civil Application No. 1800 of 
1965 under Article 227 of the Constitution 
of India, and one of the arguments advanc- 
ed on behalf of the tenants was that the 
landlord could not adopt inconsistent stand 
and seek a negative declaration about the 
tenancy on the basis that the land was not 
governed by any of the provisions of the 
Tenancy Act, and the learned Judge who 
decided the application took the view that 
the landlord was justified in approaching 
the competent authority under Section 70 
(b) of the Act for appropriate declaration 
because the only forum for the negative dec- 
laration about the tenancy rights claimed by 
the tenant under the Tenancy Act was the 
Court of the Mamlatdar. In this case also, 
the question whether or not the finding, re- 
corded by the competent authority, that the 
tenant was not a tenant under the Act 
could be taken to be a finding recorded 
with jurisdiction, when the competent au- 
thority after coming to the conclusion that 
the land was a grass land held that the Act 
did not apply, was not raised. In fact, it 
was not necessary to raise it because there 
was no question of application of the prin- 
ciple of res judicata involved in that case. 
It seems to me, therefore, that this case also 
does not help the respondents-landlords. 

9. I am, therefore, of the opinion, 
that the essence of the decision recorded 
by the competent authority in case No. 184 
of 1962-63 is not that the competent autho- 
rity had held the appellants-defendants not 
to be tenants under the Act; the essence of 
the decision is that the lands in dispute be- 
ing grass lands, the Act does not apply and, 
therefore, the competent authority has no 
jurisdiction to order delivery of possession 
under Section 29 (2) of the Act. - 
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10. The learned Counsel Mr. Samant 
also relied on the aforesaid two decisions in 
73 Bom LR 752 = (AIR 1972 Bom 122) 
and Spl. Civil Appin. No. 1800 of 1965 de- 
cided on 10-2-1970 (Bom), cited above, in 
order to show that even though the com- 
petent authority in such cases holds that 
the Act does not apply, the finding recorded 
by it that therefore the tenant is not a te- 
nant under the Act is a finding which must 
be held to have been recorded with jurisdic- 
tion. I bave already pointed out that in 73 
Bom LR 752 = (AIR 1972 Bom 122), the 
question as to whether or not such a find- 
ing recorded by a competent authority after 
it comes to the conclusion that the Act 
does not apply can be treated to be a find- 
ing recorded with jurisdiction was not rais- 
ed, and in the second case, it was not ne- 
cessary to raise it. I, therefore, do not 
think that either of these two decisions is 
an authority for the proposition that a find- 
ing recorded by a competent authority re- 
garding the status of a person whether or 
not he is a tenant under the Act is a find- 
ing recorded with jurisdiction, even though 
the competent authority holds that the Act 
does not apply and therefore it has no juris- 
diction to grant the relief claimed by the 
applicant-landlord or tenant. I am inclined 
to think that in a case where in order to 
find out whether or not it has jurisdiction 
to grant any relief under the Act, the com- 
petent authority determines any question 
under the Act and then comes to the con- 
clusion that the Act does not apply and 
therefore it has no jurisdiction to grant any 
relief prayed for under the Act, any other 
finding recorded by it under the Act would 
be a finding without jurisdiction. It is 
needless to point out that there may be 
cases where the Act applies and therefore 
the competent authority has jurisdiction to 
grant the relief prayed for, but for some 
other reasons the competent authority holds 
that a person is or is not a tenant under 
the Act, in such cases the finding whether 
or not a person who claims that status is 
or is not a tenant, would be a finding re- 
corded by the competent authority with 
jurisdiction, I am, therefore, of the opinion 
that even assuming that the decision in 
case No. 184 of 1962-63 did in essence 
amount to a finding that the appellants-de- 
fendants were not tenants under the Act, 
still that finding being recorded by the 
competent authority having no jurisdiction 
to record it, because the Act did not ap- 
ply, would be a finding without jurisdic- 
tion and, threfore, not binding on the ap- 
pellants-defendants. 


„11. _ Lastly, even assuming that the 
decision in case No. 184 of 1962-63 amount- 
ed to a finding that the appellants were 
not tenants under the Act and that the find- 
ing was recorded by the competent autho- 


Tity having jurisdiction to do so, still the 


question arises whether the appella ts- 
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defendants could have any remedy by way 
of appeal under the Act. In this connec- 
tion, the learned Counsel Mr. Samant has 
argued that if the decision in case No. 184 
of 1962-63 is held to be one amounting in 
essence to a finding that the appellants-de- 
fendants are not tenants under the Act, 
such a decision would be a decision under 
Section 4 of the Act and, therefore, appeal- 
able under Section 74 (1) (a) of the Act. 
In fact, he has gone a step further and has 
argued that every decision under Section 70 
(b) of the Act is a decision under Section 4 
of the Act. In this connection, be has also 
pointed out that so far all the Courts under 
the Act have treated every’ such decision 
being ‘a decision under Section 4 of the Act. 
The learned counsel Mr. Parulekar, appear- 
ing on behalf of the appellants-defendants, 
has, however, argued that every decision 
under Section 70 (b) of the Act cannot be 
a decision under Section 4 of the Act and, 
therefore, appealable under Section 74 (1) 
(a) of the Act. A decision under Sec- 
tion 70 (b) of the Act, so the learned Coun- 
sel argues, in order that it should come 
under Section 4 of the Act, must be a deci- 
sion regarding the status of a person who 
is a deemed tenant. In other words, if a 
person claiming the status of a tenant under 
the Act goes to the competent authority al- 
leging that he is a person lawfully cultivat- 
ing land belonging to another person who 
is not cultivating it personally and that he 
himself is not one coming under the cl. (a) 
(b) or (c) of that section, and the compe- 
tent authority finds in his favour or against 
him on all the aforesaid points and holds 
him to be a tenant or not a tenant under 
Section 4 of the Act, then only such a deci- 
sion would be appealable under Section 74 
(1) (a) of the Act. If, on the other hand, 
a person claiming the status of a tenant 
under the Act goes to the competent autho- 
rity alleging that (1) he is a person who 
holds land on lease, or (2) is a protected 
tenant, or (3) is a permanent tenant, and 
ultimately the competent authority records 
a decision that he is or is not a person who 
holds land on lease or a protected tenant 
or a permanent tenant, then such a decision 
would not be a decision under Section 4 
of the Act, inasmuch as such a decision 
-would be a decision under Section 2 (18) (b) 
and (c) of the Act. I think that there is 
some force in the arguments advanced by 
the learned Counsel Mr. Parulekar. 

12. Section 2 (18) of the Act defines 
“tenant”. It says thus:— 

“2 (18) ‘tenant? means a person who 
holds land on lease and includes— 

(a) a person who is deemed to be a 
tenant under Section 4; 

4 (b) a person who is a protected tenant; 

an 

© a person who is a permanent te- 

t l 


It is, therefore, clear that the definition of 
a tenant is inclusive. It contemplates four 
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categories of tenants: (1) Persons who hold 
lands on leases, (2) Persons who are deem- 
ed to be tenants under Section 4, (3) Per- 
sons who are protected tenants, and (4) Per- 
sons who are permanent tenants. Section 4 
of the Act does not define a tenant. It only 
says that if a person is found lawfully cul- 
tivating any land belonging to another per- 
son and the owner is not cultivating it per- 
sonally and the person who is lawfully cul- 
tivating it is not a member of the owner’s 
family or his servant on wages etc., or is 


‘not a mortgagee in possession, then such a 


person would be deemed to be a tenant 
under that section. Obviously, therefore, if 
there is a case where a person who is not 
holding a land on lease and is also neithey 
a protected tenant nor a permanent tenant, 
but claims to be lawfully cultivating the 
Jand and comes under Section 4 of the Act, 
then such a person, even though he is not 
a contractual tenant or a permanent tenant 
or a protected tenant, still would be deemed 
to be a tenant under that section. It is no 
doubt true that every person holding a land 
on lease or a person who is a protected 
tenant or a permanent tenant is also a per- 
son lawfully cultivating the land belonging 
to another person. But that does not mean 
that therefore every such person would 


come under Section 4 of the Act. All 
these persons are separately provided for 
under Section 2 (18) (b) and (c) of the Act. 


Section 2 (18) (a) makes provision for per- 
sons lawfully cultivating lands belonging to 
others within the meaning of Section 4 of 
the Act by incorporating it in Section 2 (18) 
(a) of the Act. If, therefore, a competent 
authority decides that a person is or is 
not a tenant under the Act because he holds 
or does not hold land on lease, it is not 
possible to say that therefore such a deci- 
sion of the competent authority would also 
come under Section 4 of the Act. Such a 
decision, in my opinion, would be one 
under Section 2 (18) under the clause “means 
a person who holds land on lease” of the 
Act. Likewise, if the competent authority 
holds that a particular person is or is not 
a protected tenant or is or is not a perma- 
nent tenant, such a decision would be under 
Section 2 (18) (b) or 2 (18) (c) as the case 
may be, of the Act. 

13. Now, admittedly Section 74 of 
the Act does not make the decision under 
Section 70 (b) appealable. The only deci- 
sion regarding the status of a person whe- 
ther or not he is a tenant under the Act 
which is made appealable under Section 74 
of the Act, is a dscision under Section 4 of 
the Act. (Vide Section 74 (1) (a) of the 
Act), A decision under Section 2 (18) 
clause “who holds land on lease” or under 
clause (b) or (c) of that section is not made 
appealable under Section 74. Admittedly, 
in the instant case, the finding of the com- 
petent authority that the appellants-defen- 
dants are not tenants under the Act, if it 
is treated to be a finding regarding the sta- 
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tus of the appellant-defendants, is not a 
finding holding the appellants-defendants 
deemed tenants. In fact, it is not disputed 
before me that they are contractual tenants 
holding the land on lease. It is because the 
land is not governed by the Act and there- 
fore the Act does not apply that the argu- 
ment is that the finding would be that they 
are not tenants of the lands. Surely, there- 
fore, such a finding or decision cannot be 
treated to be one under Section 4 of the 
Act and, therefore, in my opinion, it would 
not be appealable. 


14. The learned Counsel Mr. Samant 
has not been able to draw my attention to 


any authority of this Court in support of. 


his proposition that every decision undey 
Section 70 (b) of the Act is a decision under 
Section 4 of the Act and, therefore, it is 
appealable under Section 74 (1) (a) of the 
Act, whether or not it is a decision under 
Section 4 of the Act. 
Mr. Parulekar, however, has drawn my at- 
tention to a reported decision of the Guja- 
rat High Court in Sureshchandra Store v. 
K. K. Shrotriya, (1970) 11 Guj LR 821. 
The High Court has observed in that case 
that Section 74 (1) of the Act nowhere spe- 
fies an order under Section 70. Unless an 
order under Section 70 (b) adjudicating the 
question whether a person is a tenant or a 
permanent tenant is treated as one under 
Section 4 or Section 32-G, an appeal against 
the decision under Section 70 (b) would 
not be competent. An order under Sec. 4 
would only be in those cases where a per- 
son is deemed to be a: tenant, though he 
could not be holding on a contractual lease. 
The Legislature has failed to provide any 
appeal against such an adjudication as to 
whether a person was a tenant or a perma- 
nent tenant. When the Legislature keeps a 
lacuna, it is not open to the Court to fill 
up the lacuna on any assumed intention of 
the Legislature. The Deputy Collector has 
no appellate jurisdiction under Section 74 
(1). I respectfully agree with these observa- 
tions. In my opinion, every decision on the 
status of a person under the Act cannot be 
treated to be a decision under Section 4 of 
the Act and, therefore, appealable under 
Section 74 (1) (a) of the Act. Only a 
decision that a particular person is a deem- 
ed tenant, strictly coming under Section 4 
of the Act, would be appealable unden 
Section 74 (1) (a) of the Act. In the ins- 
tant case, therefore, even if I hold that the 
decision in case No. 184 of 1962-63 amounts 
to a finding that the appellants are tenants 
under the Act, it cannot be treated as a 
decision under Section 4 of the Act and, 
therefore, the appellants-defendants could 
not have appealed against that decision. The 
most that can be said in favour of the res- 
pondents-plaintiffs is that such a decision is 
a decision under the clause “means a per- 
son who holds land on lease” of Section 2 
(18) of the Act, which decision is not ap- 
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pealable under Section 74 of the Act. I am, 
therefore, of the opinion that the appellants- 
defendants could not have appealed against 
the order of dismissal of the application 
filed by the respondents-landlords for pos- 
session under Section 29 (2) read with Sec- 
tion 25 (2) of the Act. 


15, In this view of the decision of 
the competent authority in case No. 184 of 
1962-63, I hold that the decision does not 
operate as res judicata. In this connection, 
my attention is also drawn to the decision 
of the Division Bench of this Court in Ram- 
chandra Shankar Deshpande v. Onkay 
Chindu Patil, Spl. Civil Appin. No. 995 of 
1959, decided on 16-10-1959 (Bom). In that 
case, the petitioner had made an applica- 
tion to the Mamlatdar for obtaining pos- 
session of the land on the ground that he 


` required it bona fide for personal cultiva- 


tion. The application was opposed by the 
respondent. Whe respondent contended that 
he was a permanent tenant and that conse- 
quently the petitioner was not entitled to 
obtain possession of the land from him. The 
Mamlatdar did not accept his contention 
that he was a permanent tenant. He, how- 
ever, came to the conclusion that the in- 
come from the land was not the principal 
source of maintenance of the petitioner and, 
therefore, he dismissed the application. The 
petitioner did not appeal against that order. 
The opponent, however, appealed to the 
Prant Officer against the finding that he was 
not a permanent tenant. The Prant Officer 
held that the opponent was a permanent 


-tenant and the finding was confirmed by the 


Revenue Tribunal. It was argued in” that 
case that no appeal lay to the Prant Officer 
against a finding given by the Mamlatdar, 
that the opponent was not a permanent te- 
nant. What argument was accepted by the 
Division Bench of this Court observing thus 
in the judgment:— 


“The Mamlatdar dismissed the applica- 
tion made by the petitioner for obtaining 
possession of the land. He did not make 
any order against the opponent Under 
Section 74 of the Bombay Tenancy & Agri- 
cultural Lands Act, an appeal lies against 
an order made under Section 29. As, how- 
ever, no order under this section was passed 
against the opponent, he could not file an 
appeal against the order dismissing the peti- 
tioner’s applicaticn. It has, however, been 
urged by Mr. Rane, who appears on behalf 
of the opponent, that the opponent could 
file an appeal against the finding recorded 
against him. No appeal can, however, lie 
only against a finding given by the Mamlat- 
dar. The appeal lies only against the ordem 
made by the Mamlatdar under one of the 
sections specified in Section 74. Mr. Rane 
has also urged that the finding recorded by 
the Mamlatdar, that the petitioner was not 
a permanent tenant, may be held to be res 
judicata. As, however, the application 
made by the petitioner was dismissed and 
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as no order was made against the opponent, 
any findings recorded by the Mamlatdar 
against the opponent will not be binding 
upon him and would not operate as res 
judicata.” 

I repectfully agree with the view taken by 
the learned Judges of this Court in the 
aforesaid case. Applying the principle 
underlying these observations, @ find that in 
the present case also the decision in case 
Wo. 184 of 1962-63 cannot operate as res 
judicata. The result, therefore, is that the 
decision in case No, 184 of 1962-63 not be- 
ing binding on the appellant-defendants, re- 
ference has become necessary to the com- 
petent authority under Section 85-A of the 
Act for decision regarding the status of the 
appellants-defendants under the Act. 

16. The appeal, therefore, succeeds. 
The decree passed by the trial Court as 
confirmed by the lower Appellate Court is 
hereby set aside, and the record and proceed- 
ings of the suit are hereby remitted back to 
the trial Court with a direction that the trial 
Court should raise the necessary issnes on 
the pleadings of the parties and should 
make a reference to the competent autho- 
rity under Section 85-A of the Act with res- 
pect to those issues which are required to 
be decided by the competent authority under 
the Act. On receipt of the findings, the 
trial Court should dispose of the suit ac- 
cording to law. No order as to costs in 
this appeal As regards the costs in the 
lower Courts, they would abide the final 


decision in the suit. 
Appeal allowed, 
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Achut Pandurang Kulkarni, 
v. Sadashiv Ganesh Phulambrikar, 
nent. 

Special Civil Appln. No. 2795 of 1969, 
D/- 23-3-1972 to set aide order of Asst. J., 
Poona, D/- 19-11-1969. 

Index Note: — (A) Bombay Rents, 
Hotel and Lodging Houses Rates Control 
Act (57 of 1947), Section 13 (D (8) — Rea- 
comabie cause for mon-user of premises — 
WNon-user because of tramsfer of tenant when 
constitutes reasonable cause. 


Brief Note: — (A) It is not enough to 


Petitioner 
Oppo- 


go on paying rent in respect of 
the premises, to constitute a reason- 
able cause for non-user for ‘the 


purpose for which they were fet. But it 
would be enough eg., if tenant shows his 
intention to return, for instance by installing 
some caretaker or representative, be it a 
relative or not with the status of a licensee 
and with the function of preserving the pre- 
roises for his own ultimate home-coming. 
it may also be that the same result can be 
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secured by leaving on the premises, as a 
deliberate symbol of continued occupation, 
furni ure. In other words the tenant must 
prove not only animus possidendi but a 
corpus possessionis. (Para 17) 
Thus, a tenant who has shifted tempo- 
garily to the place of his transfer went on 
paying the rent regularly and also paid 
electricity charges cannot bs said to have 
intended to stop the use of the premises fov 
his own residence. Consequently, the non- 
user of premises because of transfer cannot 
be said to be without reasonable cause. 
(Para 18) 
Cases Referred: Chronological Paras 
(1954) Civil Revn. Appin. No. 1527 of 1953, 
D/- 30-7-1954 (Bom) 13 
(1948) 2 KB 247 = (1948) 1 All ER 
922, Brown v. Brash 17 


M. G. Saldhana and N. G. Mahajan, 
for Petitioner; P. S. Joshi, for Opponent. 


ORDER:— This special civil applica- 
tion is directed against the concurrent find- 
ings of the 2nd Additional Judge, Small 
Causes Court, Poona, dated April 23, 1969 
and of the Assistant Judge, Poona, dated 
November 19, 1969, that the premises in 
dispute between the Petitioner-tenant and 
Respondent-landlord “having not been used 
without reasonable cause for the purpose for 
which they were let for a continuous period 
of six months immediately preceding the 
date of the suit”, the landlord was entitled 
to recover possession of the premises under 
Section 13 (1) (k) of the Bombay Rent Act. 


2. The landlord filed a suit against 
the tenant on the ground that the tenant 
was a Government servant, who was trans« 
ferred to Sholapur and was staying in Shola- 
pur with his family for more than a year 
before the suit and had, therefore, kept 
the suit premises unused for more than six 
months before the date of the suit. The 
landlord terminated the tenancy by a notice 
dated February 13, 1967, and filed the suit 
for possession and for recovery of rent 
from April 1, 1967, as the tenant had paid 
rent up to the end of March, 1967. 


3. The suit was resisted by the te- 
nant. He denied that he locked the pre- 
mises and did not use them for residential 
purpose for more than six months as alleg- 
ed by the landlord. He contended that he 
was temporarily transferred to Sholapur. He 
denied that be and his family stayed at 
Sholapur and that at Sholapur he had secur- 
ed residential premises. He submitted that 
during the period of transfer, his family 
stayed in the suit premises. He also pray- 
ed for fixation of standard rent; but he gave 
up the claim for fixation of standard rent 
by purshis, Exh. 61. 


4, The learned Additional Judge, 
Small Causes Court, Poona, considered the 
oral and documentary evidence before him 
and held against the tenant because— 
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(1) the tenant had not examined his 
wife though he stated that she was staying 
in the suit premises; 

(2) letters wero written by the tenanta 
wife from Sholapur to tho landlord’s daugh- 
ter on November 7, 1966, and on otheg 
dates; 

(3) tho tenants wife iad sent money- 
orders from Sholapuz to tho landlord; 

(4) that tho tenant had not stated in his 
reply Exh. 52 to tho notico thot ho and his 
son stay at Sholepur ancl that his wifc and 
daughter stay in tho suit premiscs at Poona 
and that he bad stated that the goods were 
lying im ths sui premises; . 

(5) that although thro were tenants im 
the suit premisses, nono of them were cxa- 
mined by tho tenant to prove hin case; 

(6) that tha tenants witness Bhutada’o 
statement that during tho pociod from 
August 1965 te January 1967, tha tenants 
wife purchased goods from grocery shop at 
Poona also could not bo belicved in tho ab- 
. sence of any documentary proof; 

f (7) shat although two counterfoil fe- 
ceipts were signed by the tenants wife, they 
were nor enough to show that tho ftenant’s 
wife was staying ali along at Poona, bot it 
` only showed that shs wae casually visiting 
Foona and suck casual, visits would not 
mount to user cf the premises for the 
purpose for which they were let; and 
(8) that the fact that the landlord res- 


coveret from the tenant electricity charges. 


as per counterfoil receipts: Nos. 1919 and 
1941 only showed that it was agreed between 
the parties that the landlord had agreed to 
chatee fixed sum of Rs. 7/- p.m. as electri- 
city charges and it could not bo inferred 
from that that the electricity was consum- 
ed by the tenant at Poona. 

Ue did not believe tho story of the tenant 
that he was only temporarily transferred to 
Sholapur because the tenant did not pro- 
duce any record to show that he was so 
temporarily transferred. 

5. The finding of the learned Addi- 
tional Judge was challenged before tho Ag- 
sistant Judge, Poora. Tha earned Ansis- 
tant Judge alse meld that iha evidences 
soowed that the tsnante son wag staying 
ju Sholapuz from Vuro 1965 to March, 
967, Sven hic danghtc; wae fa Skholapuy 
i 7867 as proved by © sortfficats produc 
cd from Bhandarica> i Sebcol at 





}-timary 
ink. 42, m which she was shown io Lavo 
gone to ths Poona School im [sy cu caving 
Yalavires Mandir et Skolcsun, attes paccing 
jist Standard in Belavikac IJMandin af 
Sholapur. He agresd with ths visw ‘taken 
by the trial Court vith xcgard tc ths ettem 
and counterfoils referrct, ta above. Who 
learned Judge referred to the statement 
inade by the tenant beforo him at tho time 
of the hearing of the appeal that the tenant 
was liable to be transferred in seven Dist- 
ricts of Poona Division, but considering the 
fact that the tenant had not filed 2 copy 
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of the order showing that hs was transfer- 
red to Sholagur temporarily, confirmed tho 
decreo passe? by tho trial Court, believing 
the landlord and disbolicvinr tho tenant. 


6. The tenant has filed the above 
Petition challenging the validity of the con- 
current findings recorded by the two Courts 
on the groune! that tho two Courts erred in 
law in holding that the tenant had failed to 
prove that the suit premises wero not occu- 
pied for n continuous period of more than 
six month: before tho date of tho suit. It 
is submitted that. tho Pctiticner’s ‘cansfer to 
Sholapur wag for reasons beyond his con- 
trol and ihis transfcccbility was a reason- 
ablo ground gor not staying in Poona. It is 
also alleged that the fact that tho Potitionez, 
im fact, was coctransferred back to Poona 
after comctimc and tho fact that it was not 
at ail disputed that all his family members 
were ia the suit premiscs all along was cach 
a further season to hold that the lower 
Courte erred in law in finding thet the pre- 
mises wero not used for the purpose for 
which they wero lct. It was argued that the 
fact that tho clectricity charges wero reco- 
vered indicated that the landlord him el 
recovered charges becauss the premiscs 
wero being used for the purposo for which 
they were Ist. It was alko arpucd that the 
fact that the Petitioner was paying rent 
throughout was cnough to establish that his 
wife continued to resido in the suit premi- 
ses and. that ho had neveg any intention to 
abondon tho use of the premises for the 
purpose for which they were Iet. 


7. In support of the petition, the 


' Petitioner further filed an affidavit on Feb- 


Tuary 7, 1972, reiterating that all his be- 
longings were still lying in the suit premi- 
ses and that his wife was residing there 
looking after the premises. It was also 
stated in the said affidavit that the Peti- 
tioner was attached to the road-building do- 
partment of the Government of Maharash- 
tra and that bo was sent out of Poona fo? 
some months on deputation in connection 
with the construction of tho Thana creek 
bridge, that his bass of work fop this as- 
Sigpment was of Igatpuri and that ho had 
no permanent anarters at Fgatpuri. MHo also 
stated thet the bridgs having then besa 
vpened, bo vould bs vstransfcrred to hie 
regular work in Poona. Ea furthep sub- 
mitted that though hio wifo casually went 
to Igatpuri, tho landlord was trying to take 
advantass of tho promices kaving bes 
ocked, by making allegation that tho tenant 
and his family wero staying away perma- 
gently from tho prices, Tie also submit- 
wed that ac bo Lad no other placs op resi- 
fence, he was regularly paying rent and this 
bees that he was regularly using the 
_.. @& ho Jandlord filed an affidavit on 
February 9, 1972, reiterating what he had 
stated in. the earlier affidavit, dated Novem- 
ber 15, 1971, that the tenant bad, on May 4, 
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1971, removed all his furniture and goods 
in a goods truck and he and his family 
were all staying at Igatpuri. 

9, On February 24, 1972, the tenant 
filed a further affidavit making the follow- 
ing allegations:— 

“I say that in the year 1965 I was an 
Overseer in the Buildings and Communica- 
tions Department of the State Government 
and I was posted under the Superintending 
Engineer, Central Circle, Poona i. I say 
that I was liable at the said time to be 
deputed out of Poona on assignments as 
my duties were to supervise the construc- 
tion and maintenance of various sections of 
the Highway. I say accordingly I was 
deputed to Sholapur in August 1965 for a 
period of 3 months From 6-12-1965 to 
19-4-1966 I was at Poona as I had taken 
earned leave since I was unwell, From 
19-4-1966 to 27-6-1967 I was again deputed 
to the Building and Communications Divi- 
sion, Sholapur. I say that from 27-6-1967 
I was transferred to the Zilla Parishad, 
Sholapur, as the services of an Engineen 
were required by them. I say that this as- 
signment ended by 25-11-1968 on which. 
date I rejoined my services at Poona. ses...” 
He has annexed orders dated November 1, 
1968, on which date he was posted at Spe- 


cial Agricultural Building Project Sub-Divir, -fable to be transferred, having regard to the 


aion, Poona. i 
10. The landlord filed an affidavit 
in reply again on March 2, 1972, contending 
that the orders of 1968 ought to have been 
produced by the tenant before the appeal 
was decided by the Assistant Judge, and as 
the tenant did not produce the same before 
the Assistant Judge, he cannot rely on the 
same. He also submitted that the orden 
does not specifically mean transfer to 
Poona, although it mentions Central Cir- 
cle Poona, as this circle consists of seven 
Districts. He reiterated that the Petitioner 
was staying with all his family at Igatpuri 
and prayed that this Court should not inter- 
fere with the concurrent findings of facts 
recorded by the two Courts below. 


11. Now, under Section 13 (1) (©), 
the landlord shall be entitled to recover pos- 
session of any premises if the Court is satis- 
fied “that the premises have not been used 
without reasonable cause for the purpose for 
which they were let for a continuous pe- 
riod of six months immediately preceding 
the date of the suit.” Yo succeed in such 
a suit, the landlord must, therefore, esta- 


blish: : 
(1) that the premises have not been 
used for the purpose for which they were 


et; . 
(2) that the said non-user was without 


reasonable cause, and 

(3) that such non-user was for a con- 
tinuous period of a mene immediately 
preceding the date of the sui 
The suit was filed in this case on April 17, 
1967. The finding of the two Courts that 
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the tenant had not used the premises fop 
the purpose for which they were let, viz., 
for residence for a continuous period of six 
months immediately preceding the date of 
the suit is, no doubt, a finding of fact, 
which will not ordinarily be interfered with 
by this Court in exercise of its powers 
under Article 227 of the Constitution of 
India, as the said finding is based on appre- 
ciation of oral and documentary evidence 
on the record by the two Courts. 

12. Mr. Saldhana, the learned Coun- 
sel for the Petitioner, however, submitted 
that that was not a sufficient ground for 
the landlord to get a decree for eviction, 
The Court had to be satisfied under Sec- 
tion 13 (1) (k) that the non-user was with- 
out reasonable cause. Mr. Saldhana sub=- 
mitted that the two Courts failed to apply 
their minds to this requirement of Section 
13 (1) (k) and argued that whether the non- 
user was for want of reasonable cause, 
must necessarily depend on the facts and 
circumstances of each case. He submitted 
that, having regard to the nature of the 
services of the tenant and the fact that he 
was paying electricity charges and rent 
regularly, it was clearly established that he 
never voluntarily stopped using the premi- 
«ses for the purpose for which they were let, 
His non-user was involuntary as he was 


nature of the services. He had always ani- 
‘mus revertendi to the premises. He had neven 
really abandoned the premises as was evi- 
denced by the regular payments of rent. 


,,43. | Whe scope and the effect of the 
said Section 13 (1) (k) was considered to 
some extent by Chagla, C. J., in an unre- 
ported decisions dated July 30, 1954, in 
Civil Revn. Appin. No. 1527 of 1953 (Bom). 
Jn that case the Petitioner was a tenant and 
the Opponent was a landlord. The Peti- 
tioner had occupied the suit premises situat- 
ed in Poona in May 1940, but from June 


-1950 he had ceased to occupy the premises, 


He stayed with his son at Jalgaon. The 
landlord, therefore, contended that the pre- 
mises were not used for the purpose for 
which they were let for a continuous period 
of six months immediately preceding the 
date of the suit. The trial Judge held 
against the landlord and the District Judge 
had recorded a finding against the tenant, 
Chagla, C. J., refused to interfere in revision 
with the said finding of the District Judge 
but made the following observations:— 


“Mr. Parulekar is perfectly right when 
be contends that under sub-clause (k) of 
Section 13 (1) of the Rent Control Act it is 
not necessary that the tenant himself should 
reside in the premises. He points out— 
again rightly, that when we look at the other 
sub-clause of Section 13 (1), whenever ac- 
tion against a tenant is contemplated the 
tenant is mentioned, but in the case of sub- 
clause (k) the Legislature has not stated that 
the tenant should use the premises for the 
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purpose for which they were let. But what 
sub-clause (k) requires is that the premises 
should be used for the purpose for which 
they were let. Therefore, it is true that, ‘so 
fong as the premises have been used for the 
purpose for which they were let, sub-clause 
(k) is satisficd and the landlord cannot 
eject the tenant because he himself did not 
geside in the premises.........” 

14. Proceeding to consider as to 
whether any other member of the family 
was residing in the premises, having regard 
to the fact that the evidence in that case 
showed that son of the petitioner stayed in 
the premises from June 9 to June 14 and 
November 9 to November 14, 1950, Chagla, 
C. J. observed:— 

Ses eirs As a matter of fact, the learn- 
ed District Judge finds and I am bound by 
that finding—that there was merely a casual 
occupation by the  petitioner’s son for a 
spasmodic period of a week. Now, a mere 
casual occupation of premises does not con- 
stitute residence in those premises. In con- 
struing sub-clause (k), one must also bean 
in mind the object of the Legislature in 
passing this legislation. The Rent Restric« 
tion Act is passed because there was a scar- 
city of premises and therefore it was neces- 
sary to protect bona fide tenants and also 
to see that premises were not left unoccu- 
pied so that people in need of premises 
should not be deprived of them and also 
a tenant should not have one set of premises 
at one place and go about residing in some 
other premises. Therefore, the purpose 
within the meaning of sub-clause (k) for 
which premises are let is the purpose of 
permanent residence; mot a mere casual 
occupation, not a mere spasmodic stay in 
the premises essees” 

(Underlining mine). 

The learned Assistant Judge and the trial 
Judge in the present case have not recorded 


a finding that the petitioner had any perma- . 


nent residence elsewhere like the tenant in 
the case decided by Chagla, C. J. Neverthe- 
fess, the two Courts appear to have been 
erroneously carried away by the comment 
purported to be based on this case in Dalal’s 
Commentary on the Rent Act, 1960, Third 
Edition at p. 257, reproduced at p. 444, 
1969 Fourth Edition. 


_ 15. The principal question which 
the two Courts below ignored was as to 
whether, even assuming that there was no 
continuous occupation of the suit premises 
by the tenant and the members of his family 
within six months immediately preceding the 
date of the suit, the tenant had any reason- 
able cause for not using the premises. It is 
true that the tenant did not produce the 
orders of transfers before the trial Court 
or the Appellate Court as he ought to have 
done. That, however, does not justify the 
Courts to ignore the requirements of Section 
13 (1) (&). The question as to whether the 
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tenant had ceased to use the premises with- 
out reasonable cause, will depend on the 
facts and the circumstances of each case. 


16. As observed by Chagla, C. J., in 
the above case, physical possession by a 
tenant himself was not necessary. Physical 
possession by other members of the family 
also is not necessary if there was reasonable 
cause for their remaining absent from the 
premises. Whe question is one of fact and 
degree. If there is evidence on record to 
show that the tenant had something more 
than a vague wish to return and that he had 
a real hope coupled with the practicable 
possibility of its fulfilment within a reason- 
able time, it cannot be said that he had no 
reasonable cause for not using the premises. 
In every case it is the duty of the Court to 
satisfy itself that the tenant had no reasonable 
cause. Absence may be suflicienly prolong- 
ed or unintermittent to compel the infer- 
ence prima facie of a cesser of occupation. 
The onus is on the tenant in such a case to 
repel the presumption and to establish that 
his possession had not ceased or that he 
had ceased to occupy on account of reason- 
able cause. In my judgment, this can be 
established if the tenant proves notwith- 
standing the intention on his part to return 
after his absence, his helplessness in remain- 
ing absent from the premises. 


17. It is true that the tenant should 
have made proper attempts to discharge the 
onus in the present case by poocng the 
orders, if not before the trial Čourt, at least 
before the Appellate Court. That, however, 
as stated above, does not permit the Courts 
to brush aside the requirements of Section 
13 (D) (©). It is a matter for not awarding 
the costs. The Court cannot ignore the 
nature of the tenant’s services and his liabi- 
lity to be transferred when deciding the 
question under Section 13 (1) (£). I do not 
propose to lay down that in every case where 
a Government servant is transferred and he 
goes on paying rent in respect of the pre- 
mises, he had reasonable cause for not using 
the premises for the purpose for which they 
were let. The question will depend on the 
facts and circumstances of each case. The 
tenant must couple and clothe his inward 
intention to return, with some formal, out- 
ward and visible sign of it, as for instance 
by installing some caretaker or representa- 
tive, be it a relative or not with the status 
of a licensee and with the function of pre- 
serving the premises for his own ultimate 
home-coming. It may also be that the same 
result can be secured by leaving on the pre- 
mises, as a deliberate symbol of continued 
occupation, furniture. As stated by Asquith 
L. J., in Brown v. Brash and Ambrose, 
(1948) 2 KB 247, the tenant must prove not 
ty spirale possidendi but a corpus posses-] 


18. Applying these principles to the 
facts of the present case, Pave no doubt 
that the petitioner established beyond any 
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doubt that he wanted himself and his family 
to occupy tbo premies et all stages; but as 
he was compellc® to stoy in Sholapar, he 
appeared to havo shifted temporarily to that 
place. The facts that kèo went on paying 
Tent regularly, poid electricity charges and 
further the facts thet tho petitioner and his 
wife were trying to be on good terms with 
the respondent by even inviting, tho respon- 
dent to stay with them in Sholapur, clcarly 
show that the tenant neven intended to stop 
the use of tho suit premises for his own resi- 
dence. As tho tenant was compclics not to 
stay in tho suit premises by transfez, ko had 
reasonable causo, having regard to his con- 
duct and the circumstances of tho casa, fon 
not using the premises for the purporn for 
which they wero let for a continuous period 
of six months immediately preceding the 
date of the suit as found by the two Courts 
below. As there was reasonablo causo fop 
non-user, it must be held that the two Courts 
below erred in law in decreeing the land- 
lord’s suit for eviction. 

19. In the result, the petition suc- 
ceeds. The decrees passed by the two 
Courts below granting prayer for possession 
are quashed and the plaintiffs suit is dis- 
missed, in so far as his claim for possession 
is concerned. In the circumstances of tha 
case, however, as the petitioner failed to 
produce all tho relevant orders of transfers 
before the lower Courts, the petitions? should 
pay to the respondent the costs throughout. 
Rule made absolute. 

Petition allowed. 
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Vasant Ramchandra Sharma, Petitioner 
v. Narayanibai Mnulchand Agrawal and 
others, Opponents. 

Special Civil Application No. 1821 of 
1968 (with C. A. 939 of 1972 with Spl. C. As, 
Nos. 1839 and 1840 of 1968), D/- 20-4-1972, 
against order of Extra Assit. J. at Jalgaon, 


D/- 22-3-1968. 

Index Note-— {A) Bombay Rents 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Sorton 12 G) (2) — Tem 
ant can raise disputo abori candard rent im 
suit by landlord for his eviction. 


Brief Note:— (A) Court cannot grant 
@ecree for eviction of tenant only on the 
ground that the tenant failed to pay arrears 
of rent for moro than six months even aftep 
notice under Section 12 (1) was issued to 
him. AIR 1971 Bom 396 (FB), a ae ; 

ava 


It is now settled that where there ia a 
dispute with regard-to standard rent, even 
though the tenant did not pay the arrears 
of rent within one month from the receipt 
of the notice under Section 12 (1) and did 
nes a a rl 
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not make an application under explanation 
I to Section 12, it is open to the tenant to 
Taice the contention nbout tho standard rent 
in tho written statement and go on paying 
the arrears of rent and tho rent determines 
by the Court from fimo to tims. (Para 9) 

Index Notes (8) RBombsy Rents, 
Hot? ant Aodging Hours Rates Contre! 
Act (57 of 8947), Ecctiors 11 (e) and 11 (2) 
-= Freh elenmte about standard rent after 
consent saree. 

Bricf Note: (B) Tho mero fact thas 
for soms rcason the tenant agrecd to have 
a consent decreo about standard rent docs 
not preclude him from raising a fresh dis- 
puto about it under Sections 11 (1) (c) and 
11 (2). If really a dispute exists if cannot 
be said to be a male fide one. (Para 11) 

Index Notes- (©) Bombay Remte, 
Hotel amd Legging Rows Rates Control 
Act (57 of 1947), Section 13 (O (9) — Ex 
přeccion “or accigmed or tramcferred im any 
other mamme? his interect thercin® =- Means 
ing — (X-Refs-—- Eacements Act (1890), Sec» 
tion 52). 

Brief Note:-— (C) Creation of an itre- 
vocable license in respect of super structuro 
by a tenant is a transfer or assignment “in 
any other manner of his interest” within 
Section 13 (1) (e) and thereforo the land- 
Jord is entitled to get possession of the pre- 
mises under the section. (Para 
Cases Referred: Chronological Paran 
AIR 1971 Bom 396 = 73 Bom LR 

371 (FB), Dattu Subhana v. Gajanan 
Vithoba Bobhate 
(1970) Spl. Civil Application No. 1191 
_ of 1967, D/- 10-3-1970 (Bom.) 19 
{1966) Spl. Civil Application No. 1 of 
1966, D/- 2-3-1966 (Bom.) 
AIR 1963 SC 120 = (1963) 3 SCR 312, 
Punjalal v. Bhagwatiprasad 
(1962) 3 SCR 928 = 64 Bom LR 256, 
Dossibai N. B. Jeejecbhoy v. Khem- 
chand Gorumalt 
(1962) Civil Revn. Application No. 1511 
of 1960, D/- 21-11-1962 (Bom.) 
AIR 1958 Bom 1 == 59 Bom LB 860, 
Popatlal Ratansey v. Kalidas Bhavan 9, 10 
AIR. 1957 Bom 94 = 58 Bom LR 592, 
Vinayak Gopal v. Laxman Kachinath 18 
AIR 1953 SC 16 == 55 Bom LR. 199, 
Bhatia Co-operative Housing Society 
Ltd v. D. C. Patel 18 
AIR 1951 Bom 205 = 52 Bom LR. 688, 
Lala Laxmipat Singhania y. Larsen 
and Toubro f 18 
1901 AC 495, Quinn y. Leather . 20 

U. R. Lalit, Advocate, for Petitioners 
R. B. Kotwal with Raghvendra A. Jahagir- 
dar, for Respondents Nos. 1 to 3; L. V. Ta- 
Javalikar for Y, S. Chitalo, for Respondent? 
No. 4; G. L. Damle, for Respondent No. 13. 
i Spl. C. A. No. 1839 of 1968. 

L. V. Walavalikar for Y. S. Chitale, foy 
Petitioner; R. B. Kotwal with Raghavendra 
A. Jahagirdar, for Respondents Nos. 1 to 3. 
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Spl. C. A. No. 1840 of 1968. 

L. V. Talavalikar for Y. S. Chitale, for 
Petitioner; R. B. Kotwal with Raghavendra 
A. Jahagirdar, for Respondents Nos. 1 to 3. 

ORDER :— These three petitions arise 
out of a suit filed against the petitioners and 
others under the Bombay Rents, Hotel and 
Lodging -House Rates Control Act, 1947, 
and can be disposed of by a common judg- 
ment. 

2. The relevant facts may be briefly 
stated as follows: 
in Jalgaon a plot of land having City Sur- 
vey No. 1862. Out of the said plot, an 
area measuring 1173 feet east-west and 150 
feet north-south is the subject-matter of the 
dispute between the parties to these peti- 
tions. The said area, which will be herein- 
after teferred to as “the suit plot”, is owned 
by the plaintiffs in the aforesaid suit. The 
plaintiffs are respondents Nos. 1, 2 and 3 
in each of these petitions. Defendant No. 1, 
who is the petitioner in Special Civil Appli- 
cation No. 1821 of 1968 
No. 4 in Special Civil Applications Nos. 
1839 of 1968 and 1840 of 1968, was the 
tenant of the suit plot. Defendants Nos. 2 
to 17 in the original suit were impleaded in 
the suit as persons to whom the various 
structures built by defendant No. 1 were 
fet by him and who claim to be lawful sub- 
tenant of defendant No. 1 even in respect 
of the suit plot. Although a decree for 
eviction is passed against all the defendants, 
defendant No. 1 alone has filed the above 
Special Civil Application No. 1821 of 1968 
challenging the said decision; defendant No. 
2 has filed Special Civil Application No. 
1839 of 1968: and defendant No. 4 and 
heirs of defendant No. 7 have filed Special 
Civil Application No. 1840 of 1968. 

3. The suit was filed by the plain- 
tiffs for evicting all the said defendants Nos. 
1 to 17 on the ground that defendant No. 
1 was their statutory tenant; that the stand- 
ard rent of the premises was fixed at Rs. 95/- 

‘per month under a compromise decree in 
regular Civil Suit No. 416 of 1962 filed ear- 
lier by them; that defendant No. 1 failed 
and neglected to pay to the plaintiffs rent 
from September 1, 1962 to October 31, 
1965; that the plaintiffs gave notice to de- 
fendant No. 1 dated October 5, 1965 and 
terminated his tenancy under Section 12 (2); 
that a copy of the said notice was also sent 
to defendants Nos. 2 to 17 for information; 
that though the notice was duly served on 
the tenant-defendant No. 1, possession of 
the suit plot was not delivered to the plain- 
tiffs and arrears of rent were not paid to 
them and hence they filed the suit to recover 
possession. In the suit possession was claim- 
ed under Section 12 (3) (a) and also on the 
ground that defendant No. 1 had let out 
portions of the suit plot to defendants Nos. 
2, 9, 13 and 17 illegally and without their 
consent after January 1, 1962. 

4. All the defendants resisted the 

suit. Defendant No. 1 contested the suit by 
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and respondent. 
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filing a written statement at Exh. 52. He 
admitted the tenancy of the suit plot. He 
contended that he was in possession under 
the registered lease-deed from January 1, 
1952, and that he was not a statutory ten- 
ant as contended by the plaintiffs. He stated 
that his (defendant No. 1°s) father had ori- 
ginally taken the lease of the plot in 1921 
from the original landlord Balmukund Cho- 
turam, the predecessor of the plaintiffs; that 
the tenancy agreement or rent-note was exe- 
cuted by defendant No. 1 in favour of 
Mulchand Gulabchand, the last predeces- 
sor of the plaintiffs on November 29, 1950, 
and under that rent-note a tenancy was 
created for eleven years in respect of the 
suit plot and defendant No. 1 was given the 
right to build structures and to take sub- 
tenants in the said structures. It was also 
agreed that if after the expiry of the period 
defendant No. 1 was required to vacate he 
should be paid the full value of the building. 
He contended that the rent of the premises 
was increased from time to time and on the 
expiry of the period of agreement the legal 
heirs of Mulchand Gulabchand filed Regular 
Suit No. 416 of 1962 against defendant No. 
1 to recover the arrears of rent. That suit 
ended in a compromise. The terms of the 
compromise provided that defendant No. 1 
should- continue as tenant of the plaintiffs 
on payment of monthly rent of Rs. 95/-, 
But defendant No. 1 still contended that the 
arrears claimed by the plaintiffs at the said 
Tate were excessive because the rent of the 
plot was Rs. 37.50 on September 1, 1940, 
and that should be determined as the stand- 
ard rent of the premises. He offered to pay 
the standard rent due from time to time; and 
there is no dispute that he has paid the stand- 
ard rent which is fixed by the lower Court at 
Rs. 95/" per month from time to time and 
all the arrears and costs in the trial Court. 


5. Defendants Nos. 2 to 17 also fil- 
ed their written statements contending that 
they were the lawful sub-tenants of defen- 
dant No. 1 inducted in the premices before 
the amendment of Section 15 by Ordinance 
of 1959 and that by virtue of the determi- 
nation of tenancy of defendant No. 1 they 
became direct tenants of the plaintiffs pro- 
tected by the Bombay Rent Act under Sec- 
tion 14 and hence no decree for possession 
could be passed against them. They fur- 
ther contended that they were ready and 
willing to pay rent in future to the plain- 
tiffs. Defendant No. 17 has further stated 
that he has put up doors and tins at his 
expense. 


6. The learned trial Judge framed 
as many as nine issues, in view of the con- 
tentions of the parties. He held, after con- 
sidering the oral and documentary evidence 
led before him, that defendant No. 1 was 
the statutory monthly tenant of the plaintiffs 
and had committed defaults in the payment 
of rent for more than six months, that his 
tenancy was validly terminated by notice 
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and that notice was also sufficient to termi- 
nate the tenancy of defendants Nos. 2 to 
17; that, however, by virtue of the rent- 
note between the plaintiffs and defendant 
No. 1 dated November 29, 1950, defendant 
No. 1 had a right to take sub-tenants and 
hence the defendants, who were inducted 
prior to the amendment by the Ordinance 
of 1959 had acquired the rights of tenancy 
under the amended provisions of the Rent 
Act; that, therefore, defendants Nos. 2 to 8, 
10 to 12 and 14 to 16 cannot be disposses- 
sed from the premises in the absence of 
independent notice terminating their respec- 
tive tenancies; that the plaintiffs were bound 
to pay costs, according to the opinion of 
panchas, of structures made by defendant 
No. 1 before getting the actual possession 
of the suit plot and hence he passed a dec- 
ree for actual possession and for recovery 
of Rs. 3420/- and further damages against 
defendant No. 1 and for symbolical posses- 
sion against defendants Nos. 2 to 17 without 
costs. With regard to the structures on the 
suit plot, the learned Judge directed— “The 
defendant ‘No. 1 to remove his structure 
within four months or to assess the value 
of structure through Commissioner or by 
Regular Suit within these four months re- 
maining in possession. After expiry of foun 
months in case of default the plaintiffs are 
entitled to take possession through Court 
with arrears up-to-date.” He directed that 
the amount of Rs. 6145/- deposited by de- 
Pagant No. 1 should be paid to the plain- 
tiffs. 


7. Feeling aggrieved by the said 
judgment of the learned Civil Judge, Junior 
Division, Jalgaon, dated January 31, 1967, 
defendant No. 1 filed an appeal in the Dis- 
trict Court at Jalgaon, which was Heard by 
the Extra Assistant Judge of Jalgaon, along 
with the appeals filed by defendants Nos. 2, 
4, 8, 9 & 17 and an appeal filed by the plain- 
tiffs who wanted a decree for actual pos- 
session against all the defendants. By his 
judgment and decree dated March 22, 1968, 
the learned Extra Assistant Judge set aside 
the decree passed by the trial Court and 
substituted the decree directing defendant 
No. 1 to remove his structures from the suit 
plot and all the defendants to hand over pos- 
session of the suit plot to the plaintiffs with- 
in six months from the date of his judg- 
ment, giving liberty to the plaintiffs to 
apply for mesne profits due after the insti- 
tution of the suit under Order 20, Rule 12 
(1) (c) of the Civil Procedure Code and also 
directing that defendant No. 1 should pay 
to the plaintiffs Rs. 3420/- for the past ar- 
rears of rent etc. The learned Extra As- 
sistant Judge confirmed the finding of the 
learned trial Judge with regard to the de- 
faults committed by defendant No. 1 hold- 
ing that defendant No. 1 was the statutory 
tenant only after January 1, 1962. He also 
held that defendant No. 1 had unlawfully 
taken defendants Nos. 2, 9, 13 and 17 as 
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sub-tenants after January 1962 and hence 
the plaintiffs were entitled to possession of 
the suit plot from defendant No. 1 on the 
ground of unlawfully sub-letting, assigning 
or transferring his interest under Section 13 
(1) (e) of the Bombay Rent Act, and also 
under Section 12 (3) (a) for non-payment of 
rent, without paying any compensation fon 
the structure to defendant No. 1. He also 
further held that defendants Nos. 1 to 17 
were liable to be evicted from the respec- 
tive parts of the said building situate on 
the suit plot without any further notice to 
them. Whe said decisions are challenged in 
the above petitions filed by the petitioner- 
defendant No. 1 in Special Civil Application 
No, 1821 of 1968, by the petitioner-defen- 
dant No. 2 in Special Civil Application No. 
1839 of 1968 and by the petitioner-defen- 
dant No. 4 and heirs of defendant No. 7 
1o -Special Civil Application No. 1840 of 


8. Mr. Lalit, the counsel for the 
petitioner-defendant No. 1, raised four con- 
tentions in support of the petition filed by 
defendant No. 1:— 

(1) The two Courts below erred in law 
in applying the provisions of Section 12 (3) 
(a) notwithstanding the fact that an issue 
with regard to standard rent was framed, 
evidence was led by the parties and deci- 
sion was given on the point in dispute and 
all rent due from time to time was depo- 
sited with the costs by defendant No. 1. 

(2) The lower Courts erred in holding 
that defendant No. 1 became merely a sta- 
tutory tenant from January 1, 1962 after 
the expiry of the lease and that it should 
have been held that defendant No. 1 conti- 
nued as a contractual tenant, who, undes 
the original lease having been entitled to 
sublet, continued to have the said right of 
subletting even after January 1, 1962. 

(3) Even assuming that defendant No. 1 
was a statutory tenant, as defendant No. 1 
did not transfer to any of the other defen- 
dants or to defendants Nos. 2, 9, 13 and 17 
his interest in the suit plot, the lower Courts 
erred in Jaw in holding that defendant No. 
1 was liable to be evicted under Section 13 


(1) (e). 


(4) In any event, the lower appellate 
Court erred in law in setting aside the dec- 
ree passed by the trial Court with regard 
to compensation for the structure construct- 
ed by defendant No. 1 which was payable 
by the plaintiffs under clause 6 of the ori- 
ginal lease deed. 


9, Turning now to the first conten- 
tion, there can be no doubt that the decrees 
passed by the lower Courts would be liable 
to be set aside if the decrees were based 
only on the ground that defendant No. 1 
failed to pay arrears of rent for more than 
six months even after notice under Section 
12 (1) and Section 12 (3) (a) applied to the 
case. It is now undi that all arrears 
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have been paid by defendant No. 1 with 
costs of the lower Courts. It is also now 
settled that where there is a dispute with 
regard to standard rent, even though the 
tenant did not pay the arrears of rent with- 
in one month from the receipt of the notice 
under Section 12 (1) and did not make an 
application under explanation I to Section 
12, it is open to the tenant to raise the con- 
tention about the standard rent in the writ- 
ten statement and go on paying the arrears 
of rent and the rent determined by the 
Court from time to time. See Dattu Su- 
bhana Panhalkar v. Gajanan Vithoba Bo- 
bhate, 73 Bom LR 371 = (AIR 1971 Bom 
396) (FB). The view taken by the lowep 
Court on the point is contrary to the said 
decision of the Full Bench. Whe learned 
trial Judge has framed issues Nos. 7 and 8 
as to whether defendant No. 1 proved that 
his objection of standard rent was bona fide 
and what was the standard rent. He decid- 
ed these issues against defendant No. 1 and 
went on to observe: 

“As these issues are decided against de- 
fendant No. 1 the plea of standard rent 
raised by the defendant No. 1 is not bona 
fide and the standard rent has been already 
fixed in Reg. Suit No. 416/52. The non- 
payment of the rent by defendant No. 1 
from 1-9-62 has proved that defendant No. 
1 is a wilful defaulter and he has commit- 
ted default by not paying the standard rent 
for 37 months.” 

Having come to this conclusion, the. learn- 
ed Judge went on to observe:— 

“It is also common ground between the 
parisi that the period of tenancy agreement 

x. 153 of 11 years expired and defendant 
was allowed to continue in possession as 
tenant by fixing the standard rent at Rs. 95/- 
per month. In spite of it the defendant did 
not pay the standard rent and as before in 
the 3 suits filed for only arrears against de- 
fendant No. 1, he has kept arrears. The 
defendant as such has no right to remain in 
possession more and as decided in AIR 1963 
SC 120. Once the defendant has become de- 
faulter the Court has no other discretion on 
dusiesicncet but to give the decree of evic- 

on.” 

Although he does not in terms refer to Sec- 
tion 12 (3) (a), his finding clearly shows 
that he thought that the provisions of Secs 
tion 12 (3) (a) were attracted in the case. 
The said finding was confirmed by the learn- 
ed Extra Assistant Judge with the following 
observations:— 

“As already pointed above, all the con- 
ditions laid down under Section 12 (3) (a) 
of the Bombay Rent Act, stand satisfied ex- 
cept that whether there was a dispute on the 
standard rent of the suit plot or not, be- 
tween the parties. It is quite patent from 
the compromise decree, copy Exh. 151, that 
the plaintiffs and the defendants had taken 
into consideration all the facts and circum- 
stances and thereafter fixed the standard 
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rent of the suit plot at Rs. 95/- per month, 
Such fixation of the standard rent embodied 
in the consent decree, would constitute bas 
of res judicata and it stops (estops?) defen- 
dant No. 1 from contending that thestandard 
rent of the suit plot is not Rs. 95/- per 
month. This principle of Jaw is well laid 
down in Popatlal Ratansey v. Kalidas Bha- 
van, 59 Bom LR 860 = (AIR 1958 Bom 1) 
ses by the learned counsel for the plain- 


10. he views taken by the two 
Courts below are manifestly illegal as they 
are contrary to the scheme of the provisions 
contained in the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
with regard to the rights of tenants to raise 
a dispute about the standard rent. The 
learned Extra Assistant Judge ignored that 
after Popatlal’s decision, 59 Bom LR 860 = 
(AIR 1958 Bom 1) the legislature amended 
the Act by inserting Section 11-A which 
lays down the limits of the application of 
the prinicples of res judicata. Section 11 
(1) (€) and Section 11 (2) confer on the 
tenants an unfettered right to raise disputes 
about the standard rent. It may be that in 
some cases, the tenants would raise un 
reasonable and mala fide disputes, but there 
is nothing indicated by the legislature in 
Sections 11 (1) (e) and 11 (2) to show that 
the disputes must always bona fide. 
Under Section 11-A it is only when the 
standard rent is determined by the Court 
“on the merits of the case” that the tenant 
is precluded by raising a fresh dispute 
about the standard rent. The learned Assis- 
tant Judge has not even referred to the pro- 
visions of this section which were enacted 
by Maharashtra Act 14 of 1962. 


i. There is also nothing in the con- 
sent decree Ex. 151 to indicate that the par- 
ties had taken into consideration all the cir- 
cumstances of the case. Even assuming that 
the parties had taken into consideration all 
the circumstances of the case, it can never 
be said that the Court had decided the case 
on merits merely because the parties had 
taken into consideration all the circumstan- 
ces of the case when applying for a con- 
sent decree. The duty of the Court cannot 
be delegated to the parties, In the present 
case, there: was a dispute raised in the writ- 
ten statement filed by defendant No. 1 
about the standard rent. It does appear 
that defendant No. 1 was in possession of 
the suit plot from 1921. The rent of the 
suit plot was raised from time to time. The 
mere fact that for some reason he agreed 
to- have a consent decree about the stand- 
ard rent does not preclude him from rais- 
ing a fresh dispute under Section 11 (1) (e) 
and under Section 11 (2). If the dispute 
existed, it can never be said to be a mala 
fide dispute having regard to the facts and 
circumstances of the case. If at all it was 
necessary to find out whether the dispute 
was mala fide, there can be no doubt that 
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the dispute in the present case was bona fide 
as the plaintiffs and the predecessors were 
mot recovering uniform rent from 1921. In 
these circumstances, the two Courts below 
erred in law in applying the provisions of 
Section 12 (3) (a) to the case. Where is no 
dispute that if Section 12 (3) (b) applied, 
no decree for eviction could be passed 
against defendant No. 1 on the ground of 
non-payment of arrears of rent. Defendant 
No. 1 would have, therefore, succeeded ` if 
the decree for eviction was passed against 
him only on the ground of non-payment of 
rent. 


12. Turning now to the second con- 
tention, it is mecessary to refer in the first 
instance to the lease deed at Ex. 153. It 
was a registered lease deed dated November 
29, 1950. The first clause of the lease deed 
provided that the Jease shall commence from 
January 1. 1951 and end at the end of 11 
years on December 31, 1961 subject to the 
conditions mentioned in the lease. The 
second clause of the lease deed provides for 
annual advance payment of Rs. 1400/- as 
the rent of ths plot. It also stated that if 
the ‘amount was not paid within three mon- 
ths from the 1st of January, the lease was 
Hable to be forfeited and the lessor was 
entitled to recover possession after paying 
the compensation for the structure which 
defendant No. 1 constructed on the plot; 
Clause 3 provided that the annual taxes in 
respect of the plot to the Government were 
to be paid by the lessor, Clause 4 provid- 
ed that the municipal taxes in respect of the 
structure to be built by defendant No. 1- 
lessee should be paid by him and the lessor 
would not be liable to pay the same. Clause 
3 said that the lessee had the permission of 
the. lessor for making alterations, repairs 
and additions to the structure built by de- 
fendant No. 1 on the plot and any addi- 
tional municipal tax which may be levied 
in respect thereof should be paid by the 
lessee himeelf. Clauses 6 and 7 are the most 
important clavces in the lease deed on 
which Mr. Lalit heavily relied in the course 
of his arguments; and they are as follows:— 


gore fradkit aie 92 aai gaci 
Wass TAT yaa ATAT Tet Tass TIT 
grat a enfaa Rieda aaaea aber ara 
Weal saa Het ad, weet ages ara HY 
area atte mio grea a Aaaa Rrat 
quma Ata qari fear far maa 
gara gr mg. aad sone A} qaraqare 
ma a, ma aa aaia gadt Aa 
qag wat greta mA ane gA 
aaan aadte at men gaen a dis 
are are $. o att swm cart frag 
aaa aag am wast maia Forat 
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gaia aaas mg. ar dere aAa fani at 
Saas ame aida cmt fna gatas 
amm ast. a aA gme at ast quale 
aga Ta, 

v Me das gafi get aa age 
Trt went a fema at ad gus, 
AL HHS Feta gees Wh area at 
Rar was ct Gast gar great fag 
ar far amm eR da aq a 
aar gaai aha st feat sado dt grat 
as al a sas areal era maia 
TAT l 


C -x 
one pm 
mm m 


g Kanai 

Relying on these two clauses, Mr. Lalit sub- 
mitted that clause 6 provided that even aften 
the expiry of 11 years, there was 2 covenant 
for renewal of the lease on the same con- 
dition that whatever happened, defendant 
No. 1 was entitled to recover from the les- 
sor the reasonable compensation in respect 
of the structures built by him and that clause 
7 provided the mode of determining tho 
compensation. Clause 8 stated that the les- 
gor was not liable to pay any compensation 
to defendant No. 1 if he was compelled to 
construct other structures elsewhere in a 
new plot. Clause 9 is important and it runs 
as follows:— 


“9, a} deem geared TET We ITE 
sara a AA AST MTS Qarar aw 
Me. AA PIT AIS Say aware 
RS ATT AMA Hwee ae ser zt 
arsfaadr foga fast, ” 

Mr. Lalit submitted that as long as defen- 
dant No. 1 was in possession, he had a right 
under clause 9 to sublet the structure and 
the plot and hence, the Ondings of the two 
Courts below that by subletting the premises 
to defendants Nos. 2, 9, 13 and 17 the 
tenancy of defendant No. 1 was liable to be 
terminated was contrary to law inasmuch as 
Section 15 did not prohibit subletting if it 
was permitted under the contractual lease. 

43. Mr. Lalit farther relied on the 
compromise decree Exh. 151 in regular civil 
suit No. 1416 of 1962 filed by the plaintiffs 


to recover arrears of rent against defendant 
No. 1. By that decree it was provided 


1973 
“amie mn wearers yaa AIS 
menta gamie antes n aA resin 
aibe amnya en ae a sce Nd 
Ran wey Tend aes Te agi a Sy 
ale a car way RA aT. 9R TIER 
yis mÈ at ages ee Ag aT TTY Mey 
T aay aena afgera sity gaoi 
aferare RS arede dtdt. So aa atada 
RATA MIT Set To ATTA HATA THT GOT 
baa Ast ais.” 
i (Underlining is mine). 








Relying on the underlined portion of the 
decree, Mr. Lalit strenuously urged that 
when the suit was filed by tho plaintiffs fou 
recovery of arrears of rent, they had not 
terminated the tenancy of defendant No. 1 
which he was holding over within the mean- 
ing of Section 116 of the Transfer of Pro- 
perty Act and though the period of the 
lease had expired, the consent decreo ex- 
pressly stated that the rights of the defen- 
dant No. 1 under the Iease should remain 
unaffected. Mr. Lalit argued that the effect 
of this clauso was to continue the contrac- 
tual tenancy of defendant No. 1 subject to 
the modifications in rent made in the consent 
dectee but subject, nevertheless, to all othes 
terms and conditions of the lease, particu 
larly the covenants for renewal, as integ- 
preted by Mr. Lalit, contained in clause 6, 
the covenant for payment of compensation 
under that clause read with clause 7 and the 
covenant permitting defendant No. 1 to 
sublet the premises without any objection 
being raised by the plaintiffs under clause 9. 


14. Similar arguments were addres- 
sed to the lower Courts and the two Courts 
below rejected these contentions on the 
ground that the period of the lease having 
expired, defendant No. 1 became only a 
statutory tenant with effect from January 1, 
1962. Mr. Lalit’s referenco to Section 116 
of the Transfer of Property Act im this con- 
wection is entitcly misconccived, ac that 
rection ‘wk appiy only whero tho lescor op 
his lezal reprecontetive acceptio rent from 
the lesses on umnder-lescso, of ovzerwicn ace 
con's to his continuing im poccestion, and 
{hore {5 10 egrecment to the contrary. Uho 
pigumert alco ignores thc provisions of 
scction 117 (2) of the Cransien of Property 
Set undes which a coniraciwall icaca deter- 
mines by efflux of Hine limited thereby. It 
7a aot disputed that on January 1, 1952, ths 
period of the Yeaca had expired. Only if 
che plaintiffs desired to leacs the plot, they 
bad to do it first to defendant No. 1. Plain- 
tiffs were not bound to lease efer tho period 
expired. The plaintiffs did snothing there- 
after which would amount fo an acquies- 
cence on consent to defendant No. 1 con- 
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tinuing as a lessee subject to the terms and 
conditions mentioned in the lease deed. 

1s. The reference in the compromise 
decree to tue rights of defendant No. 1 must 
be read not divorced from the entire com- 
promiso Gserco which starts with a categori- 
cal asscriion that the period of the lease 
has expircd, fixes a new monthly standard 
tent and makes the tenancy a monthly ten- 
ancy with cicst from September 1, 1962 
and only kecps alive the rights of defendant 
No. 1 with regard to the structure which he 
had constructed on the plot. The compro- 
mise decrce docs not keep alivo or open any 
of his rights in respect of tho old registered 
deed which had expired. 

16. Reading the jease deed and the 
compromiss decree together jt is clear that 
the only right which defendant No. 1 could 
claim was the right to compensation as pro- 
vided under clauses 6 and 7 of the register- 
ed lease decd. That right was kept undecid- 
ed in the compromise decree. On a plain 
reading of the lease deed and the compro- 
mise decree, X find that no other inference 
is possible. Mr. Lalit’s argument that in 
spite of the expiry of the lease deed, defen- 
dant No. 1 continued to have the right undeg 
the lease decd to sublet the plot and struc- 
ture or that the lease deed was subject to 
a covenant of renewal must be rejected as 
baseless. Tho lower Couris were, therefore, 
quite right in holding that with effect from 
January 1, 1962. defendant No. 1 became 
purely a statutory tenant, who could not 
sublet the suit plot to defendants Nos, 2, 9, 
13 and 17 as he did after January 1, 1962 
in. contravention of Section 15 of the Bome 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947. He became a statutory 
tenant under Section 5 (11) (œ) as a person 
remaining after the determination of ths 
lease in possession with the consent of the 
landlord undcr the compromise decrce. Tho 
only contractual tight which survives te hia 
benefit was his right to claim compensa- 
tion in respect of the structure built by him 
prior to January f, 1962. He had no zieht 
to sublet tko plot or assign or transfer his 
interest in tho plot in any other manner, ac 
such subliciting. acsisnment oc irensfer Wes 
prohibited under Section 15 





of Mr. Lalit. Te ie undicavicd 


that deten- 


cent Io. \ feausied dofendaut Mo. 4 in 2 
gorowa anb cstendantc Nou 9, 13 anda 17 


im paris of ii: crustacee whiea wero alreaćy 
clandiig om fis plot, afie January 1, 199%. 
What is ths cconeurcent hinding of fact arriv 
ea at oy ths fwo Courts und cannot to 
challenged in thic Court iu a petition under 
Article 227 of ths Constitwion as the said 
finding is bared on careful eppreciation of 
the evidence by ihe two Courts, 

E8. What is argued by Mr. Laii 

. however, is that as tbe structures bult on 
the plot belonged to defendant No. 1, he had 
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every right to induct defendants Nos. 2, 9, 
13 and 17 even after January 1, 1962 as 
the tenants of the structures in which the 
plaintiffs had no interest whatsoever. He 
argued relying on Lala Laxmipat Singhania 
v. Larsen and Toubro Ltd., 52 Bom LR 688 
= (AIR 1951 Bom 205); Bhatia Co-opera- 
tive Housing Society Ltd. v. D. C. Patel, 55 
Bom LR 199 = (AIR 1953 SC 16); Vinayak 
Gopal Limaye v. Laxman Kashinath Atha- 
vale, (1956) 58 Bom LR 592 = (AIR 1957 
Bom 94) and Mrs. Dossibai N. B. Jeejeebhoy 
v. Khemchand Gorumal, 64 Bom LR 256 
(SC) and an unreported decision of Patel 
and K. K. Desai, JJ. in Civil Revision Ap- 
plication No. 1511 of 1960 dated 21-11- 
1962, that defendants Nos. 2 to 17, who 
occupied the structure built by defendant 
No. 1, were merely licensees in respect of 
the suit plot. He argued that no interest of 
defendant No. 1 was assigned or transferred 
or conveyed to the said defendants Nos. 2 
to 17 by making them tenants of the struc 
tures. Although the question did not speci- 
fically arise for consideration in the other 
cases, in civil. revision application No. 1511 
of 1960, D/- 21-11-1962 Patel and K. K, 
Desai, JJ. did hold as follows:— 


“As held by the learned trial Judge, 
with whom we agree, since the petitioner 
was merely a tenant of the superstructure 
belonging to opponent 2, it cannot be said 
that by that reason alone he was also a sub- 
tenant in respect of the open pieces of the 
plot. As the learned Judge says, it only 
means that he was a licensee of the land 
and a tenant of the superstructure. Once 
it is held that he was merely a licensee of 
the land, there can be no question of ap- 
plication either of Section 14 or of Ordi- 
ance HI of 1949 or the subsequent amend- 
ed Section 15 of the Rent Restriction Act.” 
As this question did not directly arise for 
consideration in the other cases, it is un- 
necessary to discuss them. The decision of 
Patel and K. K. Desai, JJ. is binding on me. 
The leave granted to appeal to the Supreme 
Court against the decision in S. C. C. A: 
155/1963 was revoked on April 5, 1963 as 
the value was inflated in the application. It 
must, therefore, follow that Mr. Lalit is 
right in his contention that none of the de- 
fendants Nos. 2 to 17 became the sub-ten- 
ants of the suit plot. 


19. However, the decision of Patel 
and K.*‘K. Desai, JJ. was given in the con- 
text of the question as to whether the peti- 
tioner in that case, who was the obstruc- 
tionist, could set up a plea of sub-tenancy. 
A reference in this connection was also made 
before me to the decision of Bal, J. in 
special civil application No. 1 of 1966 de- 
cided on 2-3-1966 and the decision of Bhas- 
me, J. in special civil application No. 1191 
of 1967 decided on 10-3-1970. Bal, J. was 
of the view that the question as to whether 
a person, who was inducted in the structure 
built by the lessee of a plot, is or is not a 
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sub-tenant depends on the facts and cir- 
cumstances of each case, observing as fol- 
lows with reference to the judgment of Patel 


and K. K. Desai, JJ, :— 


“The ratio of this decision is that a 
tenant of the superstructure belonging to a 
lessee does not automatically by operation 
of law, become a sub-tenant of the lessor. 
The alternative contention of Mr. Nariman 
stated above must, therefore, be rejected. 
The decision does not, however, go so fap 
as to say that a tenant of the superstructure 
can never be a sub-tenant of the land under 
it. It is possible to let out the structure 
along with the land under it. It is also pos- 
sible to let out the structure alone and to 
allow the land under it to be used by way 
of licence. What has been actually done is 
a question of fact to be determined in each 
case, ` 


Bhasme, J. also referred to the said deci- 
sion of Patel and K.K! . Desai, JJ. and the 
decision of Bal, J. in the context of the defi- 
nition of the word ‘lease’ in Section 105 of 
the Transfer of Property Act and in the 
light of the facts of the case before him and 
concluded:— 


“In the present case Khambatta was 
the lessee of the open plot of the land. He 
had built the superstructure on the land. 
When he let out the various portions of the 
built structure to the several occupants, he 
can do so only when he parts with his lease= 
hold interest in the land. He owned the 
structure and, therefore, there was no diffi- 
culty in handing over the possession of the 
structure to the several occupants, who were 
his tenants, But when he inducted the seve- 
ral tenants on the land to occupy the struc- 
ture, then in law he was creating the sub- 
leases in favour of the several tenants in 
respect of the portions of the land under 
the structure. The legal consequence 
of the transaction effected between Kham- 
batta and the several occupants is that the 
occupants become the sub-lessees in respect 
of the land. It is not possible in the ab- 
sence of any evidence to break up the trans- 
action in the manner in which Mr. Andhy- 
arujina suggests that it should be done. It 
is not possible to hold that the several occu- 
pants were licensees in respect of the land 
and tenants in respect of the structure. In 
fact it is possible to hold in the reverse 
order. The various occupants can be the 
sub-tenants in respect of the land with the 
tight to occupy the structure. In other 
words, in law they can be licensees of the 
structure and sub-tenants in respect of the 
open. land.” 


The context in which the question arose be~ 
fore Bhasme, J. was the finding of the ap- 
pellate Bench that under the terms of a con- 
sent decree, Khambatta had relinquished his 
rights or interest in the superstructure erect- 
ed by him and immediately Khambatta’s 
tenants became sub-tenants of the owner of 


1973 


the plot who had released the plot to Kham- 
batta. As stated above, the Division Bench 
decision is binding on me and it is unneces- 
sary for me to consider the validity of the 
view taken by Bhasme, J. 


20. When applying precedents, we 
can never forget the warning given by Lord 
Halsbury in Quinn v. Leathem, 1901 AC 
495 at page 506 as follows:— 

aese... EVETY judgment must be read 
as applicable to the particular facts proved, 
or assumed to be proved, since the genera~ 
lity of the expressions which may be found 
there are not intended to be expositions 
of the whole law, but governed and quali- 
fied by the particular facts of the case in 
which such expressions are to be found...... 
a case is only an authority for what it actu- 
ally decides.” ne 
It cannot be quoted for a proposition that 
may seem to follow logically from the deci- 


sion. Lord Halsbury commented on this 
mode of reasoning as follows:-— i 
“Such a mode of reasoning assumes 


that the law is necessarily a logical code, 
whereas every lawyer. must — acknowledge 
that the law is not always logical at all.” 

21. With respect, what Patel and Ki 
R. Desai, JJ. decided was also in the con- 
text of the question before them as to whe- 
ther the obstructionist could be regarded as 
a sub-tenant under the provisions of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 of the plot of land 
in dispute in that case. It is clear that they 
have laid down that the tenant of a struc- 
ture built by a tenant could never claim the 
sub-tenancy in respect of the plot of land. 
Tee decision must apply in the present case 

0. ‘ 

22. Jn paragraph 3 of the written 
statement filed by defendant No. 1 he con- 
tended that he had a right to sublet the plot 
to defendants Nos. 2 to 17 and his sublet- 
ting was not prohibited by Section 15 and, 
therefore, he could not be evicted for unlaw- 
ful subletting. He did not contend that 
merely because he sublet the structure to 
defendants Nos. 2 to 17, they automatically 
became the sub-tenants of the plot. Clause 9 
under the registered lease deed, which per- 
mitted the petitioner to induct defendants 
Nos. 2 to 17, permitted him to do so only 
in respect of the structure and not in res- 
pect of the plot of land. The contention of 
Mr. Lalit that the lease deed gave defendant 
No. 1 right to sublet the plot also to defen- 
dants Nos. 2 to 17 is not borne out by the 
terms of lease deed. In the absence of any 
such terms, following the decision of Patel 
and K. K. Desai, JJ. I must hold that defen- 
dants Nos. 2 to 17 were not the sub-tenants 
of the suit plot. 

23. The main question, however, is 
as to whether by inducting defendants Nos, 
2, 9, 13 and 17 after January 1, 1962, de- 
fendant No. 1 rendered his tenancy liable 
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to be terminated by the landlord under Sec- 
tion 13 (1) (e). Mr. Lalit submitted relying 
on the aforesaid decision of Patel and K. K. 
Desai, JJ. that since the letting out of the 
superstructure, as held by them, did not at- 
tract the provisions of Section 14 or of 
Ordinance TIT of 1949 or of the subsequent 
amended Section 15 of the Rent Restriction 
Act, it would not amount to an unlawful 
subletting of the whole or part of the pre- 
mises or assignment, or transfer in any other 
manner of defendant No. 1’s interest in the 
plot within the meaning of Section 13 (1) (e) 


24. The argument made by Mr. Lalit 
is undoubtedly very attractive at the first 
blush. But, as stated above, the decision 
of Patel and K. K. Desai, JJ. must be con- 
fined to the facts and the issues raised be- 
fore them. Logical extensions and corolla- 
ries from the observations made in the judg- 
ment cannot be permitted so as to defeat the 
provisions of Section 13 (1) (e) and Section 
15. It is true that they have referred to 
Section 14, Ordinance III of 1949 and also 
Section 15 of the Rent Restriction Act. But 
all these references were in the context of 
the plea of the obstructionist in the case that 
he was a sub-tenant. That was not a case 
where a tenant was sued on the ground that 
the tenant had rendered himself liable to be 
evicted under Section 13 (1) (e) as in the 
present case. In the facts of the present 
case, however, the main question, as stated 
above, is whether the landlord has establish- 
por under Section 13 (1) (e). 

e that in view of the decision of 
nd K. K. Desai, JJ., which binds 
me, I must hold that defendant No. 1 did 
not unlawfully -sublet the plot to defendants 
Nos. 2, 9, 13 and 17 and that he merely 
granted them a licence to use the portions 
of the land on which the structures let out 
to them stood. 


25. hat is, however, not the only 
ground on which the landlord can succeed 
under Section 13 (1) (e) Unlawful sublet- 
ting is one ground under that sub-section 
and under Section 15. If the landlord esta- 
blishes any other assignment or transfer of 
any interest. of the tenant other than unlaw- 
ful subletting, he is entitled to succeed 
under Section 13 (1) (e). Relying strongly 
on the decision of Patel and K. K. Desai, 
JJ., Mr. Lalit submitted that if the tenant 
of the structure was merely a licencee in res- 
pert of the plot, it could not be said that 

e had any interest in the suit premises 
and, therefore, applying that very decision 
it must be held that defendant No. 1 did 
not transfer any interest which he had in 
the plot to defendants Nos. 2, 9, 13 and 
17. This submission ignores the nature of 
a licence. It is true that for creating a 
lease, an interest in the land must be 
transferred. It is also true that under Sec- 
tion 52 of the Easements Act, it is only 
when the right transferred as a licence is not 
an easement or interest in the property that 
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the right is called a licence. But what is 
required to be established by the landlord 
under Section 13 (1) (e) is that the tenant 
has “unlawfully sublet,” which cannot be 
the case in respect of the superstructure, 
as in the present case, “or assigned or trans- 
ferred in any other manner his interest 


therein.” The “words “in any other man- 
ner” have reference to the unlawful sub- 
letting referred to earlier. In certain cir- 
“cumstances, such other manner may be 
even creation of a sort of irrevocable Jicence. 
The licence, in cases like the present where 
a superstructure is let out, in respect of a 
plot of land is in the nature of an acces- 
sory licence referred to under Section 55 as 
it is a licence necessary for the enjoyment 
of the tenancy rights of the superstructure. 
Under Section 60 (a) of the Easements Act, 
the licence cannot be revoked by the defen- 
dant No. 1 because the licence is coupled 
with the transfer of property in the super- 
structure as long as such transfer is in 
force. It is true that defendant No. 1 has 
not transferred his entire interest in the 
land to the tenants of the superstructure. 
But it must be beld to be a transfer or as- 
signment included in the words “in any other 
manner” of the interest of defendant No. 1. 
In the facts and circumstances of the case, 
therefore, it must be held that although the 
plaintiffs are not entitled to succeed on 
account of the unlawful subletting, they are 
entitled to get possession under Section 13 
(1) (e) as it is established that defendant 
No. 1, who became a statutory tenant on 
January 1, 1962, transferred unlawfully a 
licence with respect to the suit plot to de- 
fendants Nos. 2, 9, 13 and 17, which was 
a transfer or assignment “in any other man- 
ner of his interest” within the meaning of 
Section 13 (1) (e). 


26. Turning to the findings of the 
trial Court with regard to this ground of 
eviction, what {£ find is that the trial Court 
came to the conclusion that as defendant 
No. | had a right to take subtenants, the sub- 
tenancies created in favour of defer- 
dants Nos. 2 to 17 were not unlawful. That 
is why the trial Court passed only a decree 
for symbolicai possession against them 
while passing a decree for actual posses- 
sion against defendant No. 1 on the ground 
of defaults. Whe learned Extra Assistant 
Judge, on the contrary, reversed the said 
finding holding that defendant No. 1 unlav- 
fully sublet the suit plot or assigned of 
transferred his interest in the suit plot to 
defendants Nos. 2, 9, 13 and 17 after January 
3, 1962 holding inten alia aa follows: 


“As the facts stand, defendant i has 
let out the various parts of his buildings to 
defendants 2, 9, 13 and 17. Whe portions 
of the buildings so let cut by defendant 1 
consist of the portions of the buildings 
and the portions of the land underneath 
them respectively. Under the circumstan- 
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ces, defendant No. 1 will have to be taken 
to have not only let out the structures to 
the aforesaid defendants but also the land 
beneath them respectively. Undoubtedly, im 
law, this cannot be considered as subletting, 
as held in the two aforesaid rulings, still 
Section 13 (1) (e) is not restricted to sub- 
letting only, but it also includes transfer op 
assignment of the interest of the tenant in 
the premises or part of it, in any manner. 
When defendant No. 1 has let out the part 
of the suit plot to the aforesaid defendants, 
though along with his structures thereon, 
he has to be held to have contravened pro- 
visions of Section 13 (1) (e) of the Bombay 


Rent Act. And the plaintiffs are entitled 
to claim possession from him on that 
ground.” 


For the reasons stated above, I agree with 
the said conclusion of the learned Extra 
Assistant Judge. The third contention of 
Mr. Lalit must also fail. 


27. If that contention fails, then spe- 
cial civil application No. 1839 of 1968 filed 
by defendant No. 2 and Special Civil Ap- 
plication No. 1840 of 1968 filed by defen- 
dants Nos. 4 and 7 must also fail as they 
were mere licensees and if the landlord is 
entitled to receover possession from defen- 
dant No. 1, the decree for eviction can be 
executed against them also. 


28. The last contention of Mr. Lalit 
is with regard to the compensation for the 
structure built by defendant No. 1. The 
learned Assistant Judge set aside the decree 
passed by the trial Court in this connection 
with the following remarks:— 


“Further the only contention raised by 
defendant No. in his written statement 
about compensation for his structures was 
that he was not liable to be evicted from 


the suit plot, unless the plaintiffs 
paid him compensation for his struc- 
tures. He had nowhere claimed any 


compensation in this suit and as such thero 
was no question of defendant No. 1 valuing 
his structures or paying the court-fees there- 
on. The aforesaid pleas raised by defen- 
dant iJo. 1 were in connection with the pose 
session. of the suit plot, which would bo 
heard and decidzd by the lower Court exer- 
cising special- jurisdiction under the Bombay 
Rent Act. I am, therefore, not inclined to 
accept the argument of the learned Counsel 
tor the plaintifs on this point.” 


Thus the learned Assistant Judge has taken 
a very technical view of the pleadings and 
disallowed ihe claim of defendant No. i 
tor compensation to which he was entitled 
under clauses 6 and 7 of the registered leacs 
deed quoted above. An issue was framed 
in the trial Court on the topic at Issue No. 
5 and the learned trial Judge held that the 
plaintifis were not entitled to recover pos- 
session of the suit plot without paying him 
compensation for the building situated on 
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the suit plot. There is considerable force in 
the reason given by the learned Assistant 
Judge in disallowing the claim of the defen- 
dant on the ground that he had not speci- 
fically asked for compensation and also on 
the ground that the Rent Court under Sec- 
tion 28 was not concerned with the claim 
for compensation. However, it is unneces- 
sary at this stage to decide that question. 


Prima facie it seems that the plaintiffs are 


bound to pay compensation only if they 
were to take possession under the terms of 
the lease. The decree for eviction is passed 
against defendant No.'1, in the facts and 
circumstances of the present case, not under 
the terms of the lease but under Section 13 
(1) (e), which does not provide for any com- 
pensation being paid to defendant No. 1 fon 
the. structure which he has built. If at all 
defendant No. 1 has any right to claim com- 
pensation from the plaintiffs, he is at liberty 
to file a suit, if so advised, for recovering 
compensation before or after the execution 
of the decree passed against him. 

29, For these reasons, the decree 
passed by the learned Extra Assistant Judge 
is confirmed. The rule in each of the three 
petitions is discharged with costs. In view 
of this order and further in view of the 
fact that opponent No. 13 has already ap- 
peared through an Advocate in this Court, 
no orders are necessary on Civil Application 


No. 939 of 1972. 
Order accordingly. 
þarna annaa 
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Mahadeo Kisanrao Salunke, Petitioner 
V. State of Maharashtra, Respondent. 

Spl. Civil Appin. No. 62 of 1969, DJ- 
24-11-1972. ` 

Index Note: — (A) Maharashtra Agri- 
cultoral Lands (Ceiling on Holdings) Act (27 
of 1961), Section 2 (16) — Definition of land 
~ Pasture Jand fs a Imd within Sec. 2 (16). 


Brief Note: — (A) The definition of . 


land given in Section 2 (16) is by its nature 
both inclusive as well as illustrative. But, 
for the purpose of the Act, its meaning has 
to be restricted to agricultural land only. 
Section 2 (1) of the Act defines the term 
“agriculture” which includes inter alia rais- 
ing of grass or use by agriculturist of land 
held by him, or part thereof for grazing. 
It is thus clear that the pasture land is a 
“land” within the meaning of Section 2 (16) 
and consequently such land would fall within 
the purview of the Act. 

(Paras 7, 8, 9, 11) 


Cases Referred: Chronological Paras 
1969 Mah LJ 165 = 71 Bom LR 540, 
Keshaorao Raoji v. State 
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J. N. Chandurkar, for Appellant; V. V. 
Naik, Hon. Asst. to Addl. Govt. Pleader, for 


Respondent. 


ORDER:— The petitioner, who is the 
fand-holder, has filed this petition question- 
ing the validity of the order made by the 
Maharashtra’ Revenue Tribunal dismissing 
the appeal preferred by him under the pro- 
visions of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act of 1961. 

2. he present petitioner filed a re- 
turn showing the total extent of his Jand 
being 165-02 acres obtained by him in a 
partition in the year 1954. 

3. Mainly the objections related to 

certain lands which were sold between 4-8- 
1959 to 26-1-1962 and even thereafter to 
Sukhdeo, Babulal, Kinglya, Mahadeo and 
Mansing, who had submitted written objec- 
tions. Admittedly, in the course of the in- 
quiry, it has been found that all these per- 
sons are transferees from the petitioners. 
- A In the written objections by these 
transferees, identical plea was raised by each 
of them that they were on the land as pro- 
tected tenants since before 1953. But when 
they were examined in this case, this version 
in the- written objections has been given go- 
bye and some other period is substituted at 
the stage of evidence. Rightly, therefore, the 
Courts of fact rejected that evidence and 
held that it was not established that these 
persons were tenants of the lands. 

S. However, the second contention, 
which is raised on behalf of the petitioner 
relates to S. No. 18 of mouza Chausala hav- 
ing an acreage of 30.38. The learned advo- 
cate appearing for the petitioner strenuously 
urges that the finding of the Courts below 
clearly shows that this was uncultivable 
piece of land not capable for being used for 
any agricultural purposes and could not, 
therefore, be treated as land, under the Act. 
He also relies upon the judgment of this 
Court in Keshaorao Raoji v. State of Maha- 
rashtra, 1969 Mah LJ 165, where certain 
indication was given relating to the mean- 
ing and the definition of the term “land”. 
Before I consider the definition, the evidence 
in this case may be seen. l 


6 The land-holder petitioner examin- 
ed his servant and also the guardian. One 
Kishanrao who was examined as N. A. W. 1 
stated that is field was being used fop 
taking out fuel and there are shrubs and 
little area is covered by grass. In cross-exa- 
mination, he clearly admitted that in this 
field cattle graze and there is sufficient grass 
for the purpose of grazing. N. A. W. 2 
Akaji similarly stated that S.. No. 18 was 
being used for taking out fuel, but tried to 
contradict N. A. W. 1 by stating that no 
grass for the purpose of grazing is there, 
In cross-examination, he has admitted that 
in this field cattle graze and grass grows. 
N. A. Ws. 3, 4 and 6 Dasrath, Sitaram and 
th respectively, did not speak any- 
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thing about this field. N. A. W. 1 Kisanrao 
who was the guardian. of the land-holdev 
stated that this S. No. 18 is fallow and that 
jt is used for taking out fuel. It was not 
subjected to cultivation. He further stated 
tbat grass is not available even for cattle. 
This was all the evidence with respect to the 
use of S. No. 18. That clearly showed that 
it was more or less a pasture land and ac- 
tually cattle graze on it. There is growth 
of trees in the land from which fuel wood 
is taken out by the land-holder. The rental 
of the field is only Rs. 7.07, which clearly 
shows that the land is of a very low quality. 


7. That does not, however, absolve 
the petitioner from establishing that this 
land is not capable of being used for the 
purpose of agriculture. The condition of the 
land as is brought out in the evidence indi- 
cates that naturally in some portion grass 
does grow and cattle graze in the land. Simi- 
larly, there is natural growth of trees which 
is for the last many years subjected to fuel. 
This itself shows that the land is having 
soil or earth in which natural growth takes 
place, apart from growing crops or vegetation, 
as disclosed by the evidence. Even such a land 
ican conveniently be subjected to the agricul- 
tural use. What inference can be drawn from 
the evidence available on record and the 
conclusion that S. No. 18 was land appears 
to be reasonable and proper on the evidence, 
However, argues the learned counsel that this 
is not land as defined by the Act, He refers 
to Section 2 (1), which defines ‘agriculture’ 
and Section 2 (16), which defines ‘land’ and 
submits that unless it answers definition of 
‘land’, he cannot be deprived of the property 
under the provisions of this Act. He fur- 
ther submits that to counter the evidence 
of the landlord, there is no evidence led by 
the State nor any inquiry has been made as 
ito the condition of this land and the con- 
clusion reached by the authorities under the 
Act is on the face of it on the evidence, 
ve is sufficient to reach the conclusion 
of law. 


8. The term ‘land’ has been defined 
to mean the land and then the Legislature 
has enacted which land can be included in 
this definition. The definition by its nature 
is both indicative as well as illustrative, as it 
includes certain types of area which would 
normally not be the land, as such, as the 
sites of farm, buildings on, or appurtenant 
to such land; land on which grass grows 
naturally; trees and standing crops on such 
land; canals, channels, wells, pipes or reser- 
voirs or other works constructed or main- 
tained on such land for the supply or sto- 
rage of water for the purpose of agriculture; 
drainage-works, embankments, bandharas ov 
any other works appurtenant to such land, 
or constructed or maintained thereon for the 


oses of agriculture; and all structures 
eed permanent fixtures on such land. The 


janice thus is a very wide one and being 
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an inclusive definition, has to be construed 
to include the things which would normally 
not be the land. The dictionary meaning of 
the term ‘land’ as given in Stroud’s Judicial 
Dictionary is to the following effect. “Though 
the “land” anciently meant “whatsoever may 
be plowed” and signified “nothing but ara- 


«ble land”, yet in and since the time of Lord 


Code, and now, it ‘“comprehendeth any 
ground, soil, or earth, whatsoever”, whether 
of freehold or copyhold tenure, “Land”, or 
“lands”, not only means the surface of the 
ground, but also everything (Except gold ov 
silver mines) on or over or under it, Lord 
Coke calls the earth. 


D, Dictionary meaning shows that 
land is equivalent to earth, the solid matter 
which constitutes the fixed part of the sur- 
face of the globe, in distinction from the 
sea or other waters, which constitute the 
fiuid or moveable parts as, the earth is com- 
posed of land and water. Thus, by itself 
the word ‘land’ which is the subject-matter 
of definition in Section 2 (16) is wide enough 
to cover all solid ground, However, limita- 
tion is indicated by the subject of legislation 
which is the law for the purpose of impos- 
ing a maximum limit or ceiling on ceilings 
of holdings with reference to agricultural 
land. Therefore, it is reasonable to conceive 
that the definition requires that the term 
land, which is a very wide term should be 
understood with reference to its use, or capa- 
city for use as agricultural land. The term 
‘agriculture’ is also defined by providing an 
inclusive definition. It shows to what parti- 
cular uses the land may be subjected to apart 
from growing crops or vegetation. Sub-sec- 
tion (1) of Section 2 of the Act says that 
‘agriculture’ includes horticulture, the raising 
of crops, grass or garden produce or sin- 
ghara, the use by an agriculturist of land 
held by him, or part thereof, for grazing, 
the use of any land, whether or not an ap- 
anage to rice or paddy land for the purpose 
of rab-manure, dairy farming, poultry farm- 


~ ing, breeding of live-stock, but does not in» 


clude the cutting of wood only. 


10. That being the position, the use 
that was spoken of by the witnesses for the 
land-holder cannot be excluded from the 
term ‘agriculture’ under this Act. It has not 
been shown in this case that this land being 
S. No. 18 was not capable of being used for 
any of the purposes of agriculture within the 
meaning of this Act. Yo say that from 
S. No. 18 fire-wood is being cut and utilised 
by the landholder is not to say that the land 
is not capable for being used for any of 
the uses of agriculture as known in this 
Po as well as defined by Section 2 (1) of 

e . 


11. This definition of ‘agriculture’ is 
illustrative enough to include the user of the 
land for the purposes of grazing cattle. This’ 
inclusive definition takes in the original 
meaning of the term ‘agriculture’ as well as 
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illustrates the several other uses to which 
such term may apply. 

12. Therefore, giving my careful 
consideration to the submission made by the 
learned counsel, it appears to me that Sur- 
vey No. 18 has not been shown to be out of 
the purview of the term land, and, therefore, 
no interference is called for. . 


13. This petition, therefore, fails and 
is dismissed but there will be no order as 
to costs. 

Petition dismissed. 
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The Godavari Sugar Mills Ltd. Bombay 
and others, Petitioners v, S. Ramamurthy 
and others, Opponents. 


Special Civil Appin. No. 1562 of 1969, 
D/- 16-2-1972. 

Index Notes — (A) Maharashtra Agri- 
cultural Lands (Ceiling om Holdings) Act 
(1961), Section 2 (14) (30) — “To hold 
Land” — Connotation. 

Brief Note: — (A) For ascertaining 
whether a ‘tenant’ or a ‘deemed tenant’ is 
holder of land within the intendment of the 
Ceiling Act, the test to be applied is the 
fact of actual possession of the Jand in ques- 
tion by the tenant or the deemed tenant him- 
self. A deemed tenant is a person lawfully 
cultivating the lands of an owner not in ac- 
tual possession of his lands. In cases, how- 
ever, in which in spite of cultivation of the 
Jand in question by others, it is ascertained 
that the landlord was in actual and factual 
possession thereof the tenant cannot be said 
to hold the land so as to enable him to re- 
tain the permissible Jand under the Ceiling 
Act. AIR 1964 SC 1320, Considered. 

{Para 8) 


Cases Referred: Chronological Paras 


AIR 1964 SC 1320 = 65 Bom LR 
328, Dahya Lala v. Rasul 

AIR 1957 Bom 198 = 59 Bom LR 
194, Gulabrao Wani v. Hemakashiram 7 

F. S. Nariman with Sandip Thakkar 
i/b. Mulla and Mulla Craigie Blunt & Caroe, 
Attorneys, for Petitioners; S. P. Bbarucha 
ijb. Little & Co., Attorneys for the Oppo- 
nents 1 and 7. 

K. K. DESAI, J:— In this Petition 
under Articles 226 and 227 of the Constitu- 
tion the six Petitioners have challenged the 
legality and correctness of the decision of 
the Maharashtra Revenue Tribunal dated 
March 19, 1969, whereby the Tribunal con- 
firmed the order of the Collector of Ahmed- 
nagar dated August 31, 1965, in the matter of 
Inquiry No. Ceiling Rahuri 42 of 1964, 
whereby the Collector made a declaration 
that the partnership firm of the six Peti- 
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tioners, viz., M/s. Somaiya Farm, Lakh, was 
entitled to retain land to the extent of one 
ceiling area j.e. 108 acres of dry-crop lgnd 
and the total area of land which was in ex- 
cess of the ceiling area was 812 acres and 
323 gunthas equivalent to dry-crop area 1321 
acres and 12 gunthas. 


2. The facts which require to be 
noticed are as follows :— 


Prior to October 1, 1949, one K. J. 
Somaiya was the owner of three big agricul- 
tural farms, one of them being Somaiya 
Farm, situated at Lakh in Raburi Taluka. 
This last farm was sold on October 1, 1949, 
to the first Petitioner Company (hereinafter 
referred to as “the Company”). The hold- 
ing of the Company, so far as this petition 
goes, may be considered as 869 acres and 
02 gunthas. This very holding was the sub- 
ject-matter of an agreement of partnership 
executed by the six Petitioners including the 
Company on November 30, 1959. The sub- 
stance of the agreement of partnership was 
that as from June 1, 1956, the six petitioners 
should carry on the business of working and 
running of an agricultural farm on the 
above lands of Somaiya Farm (at Lakh) and 
of cultivating sugar-cane and other crops. 
The partnership was terminable at will. 
Though the Company took the remaining 
five Petitioners as partners, the good-will of 
the firm name and the benefit of the agri- 
cultural tenancy rights and all other rights 
in respect of the lands were agreed to con- 
tinuously belong to the Company. The 
capital for the business was also to be 
brought in only by the Company. The Peti- 
tioners Nos. 2 to 6 were only taken as work- 
ing partners with a right to remuneration 
of Rs. 175/- p.m. plus shares in profits and 
losses of partnership as given to them under 
clause (8) of the agreement. The comnany 
kept 25 per cent whilst the petitioner No. 2 
was given 18.75 per cent and the rest of the 
petitioners were given 14.0625 per cent of 
the profits and losses in the partnership b 1-i- 
ness. In pursuance of its liability to do so 
under the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961, the part- 
nership firm filed a return in respect of the 
above lands. By the return the partnership 
claimed that the farm lands were being cul- 
tivated by the partnership as from June 1, 
1959, and that under the Act each of the 
six partners was entitled to retain lands to 
the extent of one ceiling area viz., 108 acres 
dry-rrop land. In the alternative, it was 
claimed that in any case the partnership 
firm as holders was entitled to retain with 
itself 108 acres of dry-crop land. By his 
order dated August 31, 1965, the Collector 
of Ahmednagar rejected the contention of 
the partnership that each of the partners was 
a separate holder entitled to retain one ceil- 
ing area i.e., 108 acres of dry-crop land. He, 
accordingly, made a declaration that the 
partnership (as one entity) was entitled to 
continue to hold one ceiling area ie, 108 
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acres of dry-crop land and made censequen- 
tial declaration regarding the su-rlus arca 
and other relevant matters, Before the 
Maharashtra Revenue Tribunal, diverse con- 
tentions “were advanced so that a finding 
cou'd be made in favour of the six Petitioners 
that cach of them was entitled to hold ‘one 
ceiling area i.e., 108 acres of dry-crop land. 
The Tribunal rejected these contentions and 
confirmed the order of the Collector. In ar- 
Yiving at this finding, the Tribunal referred 
to the provisions in the deed of partnership 
produced by the Petitioners, The Tribunal 
noticed that the lands were cultivated 
in partnership and were entered in the name 
of Somaiya Farm in the land records. It 
observed that in accordance with the entries 
in the record of rights and the tenancy re- 
gister it could be said that the firm of 
Somaiva Farm was in actual possession of 
the rad. Jt referred to the provisions in Sec- 
tion 2 (14) of the Ceiling Act defining the 
phrase “to hold land” and observed that the 
possession was not with the individual part- 
ners and was with the Somaiya Farm. The 
Tribunal observed:-—~ 


s even assuming that the several 
partners of the Somaiya Farms are in joint 
possession of lands which form the subject- 
matter of this appeal, each of them would 
not bs a holder within the meaning of sub- 
section (14) of Section 2 of the Ceiling Act, 
since their possession is neither as tenants 
nor as owners except in respect of Godavari 
Sevr Mills Ltd.” 


The further observation was: 


meiaes the farm is cultivated and 
manared by the partnership Firm. That 
would not confer on partners the character 
of holders. At the most it can be said that 
Somaiya Farm is managed by the firm and 
if the tenancy rights vest in Somaiya Farm 
then Somaiya Farm would be a holder. But 
it is dificult to understand how the partners 
can be holders within the meaning of Sec- 
tion 2 (14) of the Ceiling Act when they 
do not claim any interest in the tenancy 
rights and are only partners in cultivation 
and management.” 


They rejected the contention on the basis of 
the term “person” contained in Section 2 (22) 
of the Ceiling Act. The further observation 
was:— 


eee enone 


There is no indication in the 
record to show that all these six partners are 
holders directly paying rent to the landlord. 
They are only partners in cultivation. A 
careful perusal of the record has confirmed 
us in this view.” 


Having made the above finding the last 
observation that the Tribunal made 
was — 


vehi It is only the Godavari Sugar 
Mills who are the holders and other 
persons who style themselves as part- 
ners of Somaiya Farm. are merely part- 
mers in cultivation” 
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3. In support of the reliefs 
claimed in this petition Mi. Nariman 


for th. petitioners has made the follow» 
Ing coatentions: 

Hoving regard io the definitions of 
the phrases “to hold” and “tre tenant” 
in Sections 2 (14) and 2 (30) of the 
Ceiling Act and the provisions in Sec- 
tions 4 and 2 (6) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, every 
person who lawfully cultivated lands 
beloncing to other persons whether of 
not their authority was derived directly 
from the owner of the land must be 
“deemed tenant” of the land. Each of 
the petitioners who admittedly lawfully 
cultivated the lands in question must 
accordingly be held to be “deemed ten- 
ant” of the land. The partnership firm 
of the six petitioners was not a “per= 
son”. In the result the Tribunal should 
have held in favour of each of the peti- 
tioners that each of them was entitled 
to retain with himself 108 acres of land 
as the prescribed ceiling area. In de- 
veloping his arguments Mr. Nariman re~ 
ferred us to the decision of the Supreme 
Court in Dahya Lala v. Rasul 65 Bom 
LR 328 = (AIR 1964 SC 1820), 


4. Mr, Bharucha for Respondents 
Nos. 1 and 7 has controverted all the 
submissions made by Mr. Nariman and 
has submitted that there is no reason 
whatsover to interfere with the decla- 
ration made by the Collector and con- 
firmed by the Tribunal. 


5. In connection with the conten- 
tions made by Mr. Nariman it requires 
to be recorded that on the following 
facts there is no dispute between the 
parties. The Farm lands have been 
purchased by the First Petitioner Com~ 
pany on October 1, 1949, prior to June 
1. 1956. the partnership firm of the peti- 
tioners was not connected in any manner 
with these lands. As is recorded in the 
agreement of partnership dated Novem-= 
ber 30, 1959. as from June 1, 1956, the 
business of the partnership, viz.. running 
a portion of the farms formerly known 
of Somaiya Farms, Lakh and of cultivat- 
ing sugar (cane) and other crops there-= 
on, has been carried on by the partner- 
ship. In respect of this business. all the 
capital investment is made by the First 
Petitioner Company. Petitioners Nos. 2 
to 6 are merely working partners, Under 
clause (5) of the agreement of partner- 
ship, the firm name (Somaiya Farms) 
and the good-will thereof. including the 
benefit of tenancy rights of the agricul- 
tural lands. and all: other rights. what- 
soever. belong to the First Petitioner 
Company. The finding of the Tribunal 
is that by virtue of the agreement of 
partnership and in accordance with the 
entries in the record of rights and the 
tenancy register it could be said thet 
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the partnership firm (of Somaiya Farm) 
was in actual possession of the lands. 


6, The questions raised by Mr. 
Nariman are liable to be decided on the 
basis of the above facts. Before refer- 
ring to the relevant provisions of law. 
it may be noticed that the finding of 
the Tribunal is that the Petitioners Nos. 
2 to 6 “do not claim any interest in the 
tenancy rights’. The six petitioners 
“are only partners in cultivation and 
management”. 

7. The provisions of law on which 
reliance has been placed are Sections 2 
(14). 2 (22) and 2 (30) of the Ceiling Act 
and Sections 2 (6) and 4 of the Tenancv 
Act. The relevant parts of these sec- 
tions run as follows :— 

"2 (14) “to hold land”, with its 
grammatical variations and cognate ex- 
pressions. means to be lawfully in actual 
possession of land as owner or as tenant 
and “holding” shall be construed ac- 
cordingly”, 

"2 (22) “person” includes a family.” 

"2 (30) “tenant” means a person who 
holds land on lease and includes a per- 
son who is deemed to be a tenant under 
the relevant tenancy law and “landlord” 
means a person from whom land is held 
on lease by a tenant and includes a per- 
son who is deemed to be a landlord 
under the relevant tenancy law”. 
There is no doubt that in the present 
case the relevant tenancy law is the 
Bombay Tenancy and Agricultural Lands 
Act. 1948. 

“Sec, 2 (6) “to cultivate personally” 
means to cultivate land on one’s own 
account— 

(i) by one's own labour, or 

(ii) by the labour of any member 
of one’s family or , 

(ili) under the personal supervision 
of oneself or any member of one's 
family by hired labour or by servants 
on wages payable in cash or kind but 
not in crop share, 

one oon ne bos . 


Provided that the restrictions con- 
tained in clauses (a), (b) and (c) shall 
not apply to any land— 

(i) which does not exceed twice the 
ceiling area. 

(ii) up to twice the ceiling area. if 
such land exceeds twice the ceiling area 

"2 (6C) “to hold land” as an owner 
or tenant shall, for the purposes of clause 
(2D) of this section and section 
mean to be lawfully in actual possession 
of land as an owner or tenant. as the 
case may be.” 

"Sec. 4. A person lawfully cultivat- 
ing any land belonging to another per“ 
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son shall be deemed to be a tenant if 
such land is not cultivated personally 
by the owner and if such person is not— 

(a) a member of the owner's family, 
or 

(b) a servant on wages pavable in 
cash or kind but not in crop share or a 
hired labourer cultivating the land under 
the personal supervision of the owner or 
any member of the owner’s family. or 

(c) a mortgagee in possession 

Explanation I —- A person shall not 
be deemed to be a tenant under this 
section if such person has been on an 
application made by the owner of the 
land as provided under Section 2-A of 
the Bombay Tenancy Act. 1939. declar- 
ed by a competent authority not to be 
a tenant. 

Explanation II — Guaiana 
Relying on the provisions in Section 2 
(4) of the Tenancy Act read with Sec- 
tion 2 (14) of the Ceiling Act and the 
facts mentioned above Mr, Nariman sub- 
mitted that since the Petitioners were 
lawfully cultivating the lands belonting 
to the first Petitioner Company, each 
of the Petitioners must be deemed to 
be in actual possession of the lands as 
“deemed tenant”. The Petitioners, there- 
fore. should be held to hold the above 
lands within the meaning of that phrase 
in Section 2 (14) of the Ceiling Act, The 
result was that under the scheme of the 
Ceiling Act each of the Petitioners vs 
holder of the land was entitled to a d=- 
claration that he was under the Ceiling 
Act entitled io continue as owner and 
to hold 108 acres of dry crop land. Each 
of the Petitioners was entitled to n de- 
claration to the ‘above effect and here 
after surplus land should have been as- 
certained under the Act. He  fortificd 
his above submission on the basis of the 
finding of the Supreme Court in ‘2 
ease of 65 Bom LR 328 = (AIR 1164 
SC 1320) that all persons other th 1. 
those mentioned in clauses (a) (M) nd 
(c) of Section 4 of the Bombay Tinar 
aad Agricultural Lands Act 1948 win 
lawfully cultivate the land belonging to 
other persons whether or not their aw- 
thority is derived directly from the ownrr 
of the land must be deemed tenants of 
the land under S, 4 of the Act. He em- 
phasised that at page 329 of the Report 
the Supreme Court observed that :— 


“Section 4 seeks to confer the stotus 
of a tenant upon a person lawfully cult:- 
vating land belonging to another. By 
that provision. certain persons who are 
not tenants under the ordinary law are 
deemed to be tenants for purposes of 
the Act. A person who is deemed a 
tenant by Section 4 is manifestly in a 
class apart from the tenant who holds 
lands on lease from the owner. Such 
@ person would be invested with the 
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status of a tenant if three conditions are 
fulfilled — (a) that he is cultivating land 
lawfully, (b) that the land belongs to an- 
other person, and (c) that he is not with- 
in the excepted categories ..........0s The 
Act affords protection to all versons who 
huld agricultural lands as contractual 
tenants and subject to the exceptions 
specified all persons lawfully cultivating 
lands belonging to others. s.s.s.. ; 


In his submission the above findings of 
the Supreme Court had the efiect of 
overruling the observations of the Divi- 
sion Bench of this Court in Gulabrao 
Wani v. Hemakashiram, 59 Bom LR 194 
= (AIR 1957 Bom 198) where having 
regard to the first Explanation to Sec- 
tion 4 of the Tenancy Act, the Division 
Bench held that Section 4 in itself does 
nat confer any status of tenancy in fav- 
our of the person lawfully cultivating 
the land. but it only raises a rebuttable 
presumption regarding his being a 
tenant. The Division Bench, according~ 
ly held that as under the terms of the 
agreement in the case before it there was 
a special contractual relationship and in 
spite of the opponent in the case being 
in possession and lawfully cultivating 
the land in question was not a tenant. 


8. In connection with the above 
submission made by Mr, Nariman and 
the true effect of the phrase “to hold 
land” contained in Section 2 (14) of the 
Ceiling Act it is necessary to remember 
the intent and the purpose of the Ceil- 
ing Act as clarified in the préamble 
which runs as follows :— 


eet in the public interest to im- 
pose a maximum limit (or ceiling) on 
the holding of agricultural land ......... 
to provide for the acquisition of land 
held in excess of the ceiling, and for 
the distribution thereof to Jandless and 
other persons.,........ 

Apparently the Act was not intended 
to deprive the persons in actual posses- 
sion of the land and cultivating the 
same as tenants thereof except in cases 
where such tenants were found to be 
in possession of lands in excess of the 
ceiling fixed by the Act. The above can 
be ascertained by reading diverse pro~ 
visions in the Act. Towards this pur~ 
pose, the phrase “to hold land" was 
defined in sub-section (14) of Section 2 
to mean that a tenant in actual posses~ 
sion of the land and also an owner in 
actual possession of the land must be 
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held to continue "to hold land”. To- 
wards protection of tenants in actual 
possession by sub-section (30) of Sec- 


tion 2 persons who were "deemed ten- 
ants” under the Tenancy Act were in- 
cluded in the definition of the phrase 
“tenant”. The policy of law disclosed 
by the above definitions was to provide 
that wherever a landlord was not in 
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actual possession of the lands of 


ownership and others cultivated 
lands lawfully (whilst the owner 
not cultivating the same personally) 
thev must be held to be "deemed ten- 
ants” and as such entitled to continue 
in possession of lands to the extent of 
ceiling area fixed under the Ceiling Act. 
When the definition of phrase "to hold 
land” is read in the light of the pre- 
amble of the Act and the above discus- 
sion the meaning of that phrase would 
be as follows. In every case in which 
the landlord or the owner continues in 
actual possession of land he must be 
held to hold the land. This is in con- 
sonance with the provisions of the Act. 
The surplus area in possession of a 
landlord would have to be ascertained 
on the footing of the area of land in 
his actual possession. In other words, 
in cases in which the landlord and the 
owner continues in actual and factual 
possession of the land of his ownership, 
he could not be heard to state in con- 
nection with such land that it did not 
form part of his holding. The surplus 
area will have to be ascertained on the 
basis that land in his actual posses~ 
sion was (and formed part of) his hold- 
ing. The consequence of the above find- 
ing is that in cases in which actual and 
factual possession of land continues 
under any arrangement whatsoever 
with the landlord himself the persons 
cultivating such land will not be hold- 
ers of such lard, In connection with 
the question of finding out the ceiling 
area that an owner of lands in actual 
possession thereof should be allowed to 
continue to hold and delimiting the 
surplus area in his possession the owner 
cannot be entitled to argue that other 
persons cultivating his land were ten- 
ants and holders of land. Similarly, 
for ascertaining whether the “tenant” 
or the’ ‘deemed tenant” is holder of 
land under the Ceiling Act. the true 
test to be applied must be the fact of 
actual possession of the land in ques- 
tion by the “tenant” or the "deemed 
tenant” himself. In cases in which in 
spite of the cultivation of the land in 
question by others it is ascertained that 
the Jandlord was in actual possession 
thereof. the tenant cannot be held to 
hold the land in question. We have 
mo doubt that in this connection ex- 
treme importance must be given to the 
phrase “actual possession” as contained 
in sub-section (14) of Section 2. In our 
view, on the facts as established it is 
clear that the First Petitioner Company 
is owner of the land mentioned in the 
present proceedings. The First Petitioner 
Company has continued to remain in 
actual possession of the land in spite of 
its having made the agreement of part- 
nership mentioned above and in spite 
of its having become a partner with 


his 
such 
was 
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petitioners Nos. 2 to 6 for the purpose 
of carrying on the partnership business 
of working and running the Farm (land) 
and of cultivating sugarcane and other 
crops thereon. In this connection it is 
important to notice that admittedly the 
First Petitioner Company itself is a 
party to the cultivation of the land. 
Since it is an incorporated company it 
is a party to the cultivation of the land 
through its agents. Even so. it must 
be held to have continued to cultivate 
the land even after the date from which 
the partnership carried on the business. 
Now. it is true that the petitioners 
Nos, 2 to 6 by themselves and/or 
through their agents and labourers are 
also taking vart in the cultivation of 
the land. They cannot be held to be 
doing so unlawfully. To this extent 
they fall within the category of the 
“deemed tenants’ under Section 4 of 
the Tenancy Act. Even so. in connec- 
tion with the enforcement of the Ceil- 
ing Act. the fact that the First Peti- 
tioner Company, as owner, has not 
given up the possession of the land. can 
never be forgotten and must be borne 
in mind. The First Petitioner Company 
has continued in actual possession of 
every and each part of the land. and 
so far as we can judge it continues “to 
hold the land”. Having regard to the 
above true position, we are not in a 
position to accept Mr. Nariman’s — sub- 
mission that each of the six petitioners 
are entitled to finding that they are 
separate land holders of the land in 
question and are entitled to a declara- 
tion that each of them is entitled to 
hold 108 acres of drv crop land from 
out of the land. In no event such a 
declaration could be made in favour of 
the petitioners Nos. 2 to 6, as the ac- 
tual possession of the land has_through- 
out continued with the First Petitioner 
Company. 





9. In arriving at the above find- 
Ing. we have given due and proper at- 
tention to the observations of the 
Supreme Court in the case of 65 Bom 
LR 328 (AIR 1964 SC 1320). 


10. In this case the finding of 
the Collector and the Tribunal is that 
the partnership firm was entitled to 
hold 108 acres of dry-crop land. That 
finding has not been challenged and/or 
agitated on behalf of the respondents 
Nos. 1 and 7 in this case. We are, 
therefore. not in a position to interfere 
with that declaration. 


1i. In the result, the petition 
must fail. Rule is discharged with 
costs. 


Rule discharged. 
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Dadaji Vishwanath Gohane, Pet- 
tioner v. Shamrao and others, Respon- 
dents. 

Special Civil] Appin. No. 103 of 


1969, D/- 15-12-1972. from order pas ad 
by S. N. Hadole. Member, Maharashtra 
Revenue Tribunal, Nagpur, D/- 11-9- 
1968. 

Index Note:— (A) Bombay Tenency 
and Agricultural Lands (Vidarbha Re- 
gion} Act (99 of 1958), Section 120 — 
Scope and ambit. 

Brief Note:— (A) The process of 
eviction contemplated by Section 120 is 
a composite process of dispossession of 
unauthorised occupants of land and put- 
ting a person having better and im= 
mediate right to possession of concern- 
ed land. To hold that the section con- 
templates only removal of unauthoris- 
ed occupants and nothing more would 
be to render the provision nugatory. 
Spl. Civil Appln. No. 444 of 1963, D/- 
10-12-1964 (Bom.) and 1966 Rev, Rul- 
ings (Notes) No. 1 (Born.) Ref. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1190 = 1969 Mah LJ 
958 = (1969) 3 SCR 309. Vallabh- 
bhai v. Bai Jivi 
(1964) Special Civil Appln. No, 444 
of 1968, D/- 10-12-1964 (Bom) = 
1966 Rev. Rule Note No. 1 4 
(1922) 2 AC 180 = 91 LJKB 593, 
Matthey v. Curlling 7 
(1855) 17 CB 30 25 LJCP 44, 
Townend Upton v. Greenless 7 


J. N. Chandurkar, for Petitioner; 
R. Py Deshpande. for Respondents Nos. 
1 and 2. 


ORDER :— An interesting question 
is raised in this petition by one of the 
co-owners, ie. the petitioners herein 
having interest in Survey No. 142/1, 
area 3.29 acres of Ralegaon. The facts 
found by the courts below are that 
Nagorao was the tenant on the land 
and he inducted one Shamrao upon the 
land as a sub-tenant, 

2. The sub-tenancy of Shamrao 
was hit by the provisions of Section 33 
of the Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act 1958, 
for it is a prohibition against sub-letting 
and the Law states that such sub-lease 
shall not be valid. The possession of 
Shamrao, therefore. was unlawful. 

3. Both the courts below 
come to the finding that, that is the 
effect. The learned Member of the 
Maharashtra Revenue Tribunal treated 
the matter to be one governed by Sec- 
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have 
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tion 120 (c) and held that the present 
petitioner on his personal behalf as well 
as on behalf of his co-owner Ganpat 
were entitled to treat Shamrao as tres- 
passer and the application filed by them 
was tenable, The learned Member fur- 
ther made the order that such an appli- 
cation can only be in the interest of 
the person who was immediately en- 
titled to the possession of land and its 
enjoyment and accordingly made an 
order. 

4, An exception is taken to the 
latter part of the order in this peti- 
tion. It is submitted that Section 84 of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948 had been considered 
by the Supreme Court in the reported 
decision of Vallabhbhai v, Bai Jivi, 1969 
Mah LJ 958 = (AIR 1969 SC 1190) and 
in effect thereof, the tenant must take 
the remedy only under Section 29 of 
that Act, the parallel provision of the 
Vidarbha Act (i.e. the Act of 1958) be- 
ing Section 36. It is contended that 
tenant cannot be let in possession under 
Sec. 120 for he has an alternate ample 
remedy under Section 36 (1) and the 
order is patently erroneous and without 
jurisdiction, Similarly, a decision of 
this Court reported in 1966 Revenue 
Rulings Note No, 1, being Special Civil 
Appln. No. 444 of 1963 decided on 10- 
12-1964 (Bom.), is pressed in aid to sub- 
mit that it is the land-holder who can 
only claim possession and should be 
restored to possession after ejecting the 
trespasser Shamrao. 


5. The attack therefore in ‘this 
petition is two-fold. First.. it is con- 
tended that there is no jurisdiction 


under Section 120 to restore possession 


at all. That is a matter which must 
be worked out under different provi- 
sions of the Act. Secondly, it is sub- 


mitted that tenant having no right to 
apply under Section 120. no possession 
could be restored to him, 


6. Section 120 is a summary re- 
medy against persons unauthorisedly 
occupying or continuing wrongfully in 
possession of any agricultural land. It 
enables the Collector to cause eviction 
of such a person after an enquiry as 
he may deem fit to hold. It is plain 
enough that eviction from land is emi- 
nently postulated and in fact command- 
ed. One stage is clearly contemplated. 
The power of Collector can reach the 
trespasser so as to remove him from 
the land. The question is whether it is 
only at that stage the legislative machi- 
nery is intended to halt? 


H Surely, it cannot be imputed 
to the Legislature that Collector the 
authority which can clear the land of 
unauthorised persons. would be left 
powerless to make consequential orders. 
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The process visualised by Section 120 is 
a well known process of eviction. It 
takes in removal of persors who are 
not entitled to hold the land and must 
necessarily follow reinstating the per- 
sons who are entitled to immediate re- 
version of the possession or enjoyment 
of the land. Both postulates are the 
part of the legal term “evict”, It is a 
composite process of removal and resti- 


tution. In civil law the term has this 
well-groomed complete meaning and 
no departure need be postulated with 


reference to a right and remedy under 
revenue law. The term “eviction” 
takes in the concept of “dispossession of 
one person by another having a better 
title of possession in land”, In Townend 
Upton v. Greenless, (1855) 17 CB 30 = 
(25 LJ CP 44 (51)) Jervis, C. J. observ- 
ed the course of the term “eviction” in 
the following words: 


“It is extremely difficult at the pre- 
sent day to define with technical accu- 
racy what is an eviction. Latterly. the 
word has been used to denote that 
which formerly it was not intended to 
express. In the language of pleading. 
the party evicted was said to be expel- 
led. amoved and put out. The word 
eviction.—from evincere, to evict, to dis- 
possess by a judicial course,—was for- 
merly used to denote an expulsion by 
the assertion of a title paramount, and 
by process of law.” 


Similarly in Oxford English Dictionary 
(Vol. 3). various meanings of “evict” 
have been noticed and one that is legal- 
ly understood is: “To recover (property 
or the title to property) of or from any 
one by a judicial process or in virtue of 
a: superior title.” The process of evic- 
tion by title paramount is well known 
to English as well as Indian law. Evic- 
tion by title paramount is understood 
to mean removal due to the fact that 
the lessor has no title to grant the term 
and the paramount title is the title 
paramount to the lessor which des- 
troys the effect of the grant, and with 
it the corresponding liability for pay- 
ment of rent. (Vide— Lord Buckmaster 
in Matthey v. Curlling, (1922) 2 AC 180). 
1 connotation of the 
word “evict” is understood in law and 
there is no compelling reason to under- 
stand the said term differently in Sec- 
tion 120 of the Act. The process of 
eviction contemplated by that provision 
therefore is a composite process of dic- 
possessing a person who has no autho- 
rity or title and to put a person hav- 
ing a better and immediate title +o be 
in possession with regard to the con- 
cerned land. The argument that the! 
power of the Collector must merely halt 
at removing the person from land 
would leave the provision nugatory, 


t 
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8. It is well-known construction 
of the statutes which are enabling in 
nature that even if certain details are 
not expressly stated which are of great 
importance, the Court can for the pro- 
per and effectual performance of the 
obligation for which the statute enacts 


@ particular provision. infer that that is 
the duty contemplated by law. In such 
matters, rules of interpretation permit 


to imply by necessary intendment cer- 
tain powers which must always be held 
to be in contemplation of a provision 
which enables the authority to dispos- 
sess a trespasser. (See “Craies on Sta- 
tute Law”, Chapter III. page 105—Im- 
plication where enabling statute omits 
some details), Another rule of interpre- 
tation that can be alluded to is to put 
an interpretation on statutory meanings 
which must accord with convenience, 
reason, justice and known legal prin- 
ciples and it should in all cases of 
doubtful significance be presumed to be 
true one as well an intention to pro- 
duce an unreasonable result is not to 
be imputed to a statute if there is some 
other construction available. (See “Max- 
well on Interpretation of Statutes”, 
Twelfth Edition. P, 199 — Presumption 
against intent). 


9. If the construction of the 
power to evict is to be limited by the 
literal meaning given to the term 
“evict”, it would defeat the obvious in- 
tention of this legislation and would 
also lead to unwholesome results and 
unnecessary complexities. Though the 
Collector may remove from the land 
unauthorised persons. he would leave 
the land to no one. It will remain va- 
cant as he cannot take its management 
mor can direct any other process. Simi- 
larly the persons who are under law 
entitled would not enter upon it and 
must. according to the submission, 
again follow the process of Section 36 
of the Act. All these are not surely 
not intended results by the law which 
speaks of speedy and summary remedy. 
I am. therefore, satisfied that the term 
“evict” must be so construed not only 
to enable the Collector to dispossess a 
person who is unauthorisedly occupying 
or wrongfully holding the land under 
the Act but also enabling the Collector 
to put a person in possession who is im~ 
mediately entitled to hold that land 
under that law. This construction alone 
effectuates the purpose for which the 
power vests in Collector and the result 
would also be just and convenient, 


10. -Here admittedly, Nagorao 
was the tenant. ‘Though provisions of 
Section 19 permit determination of ten- 
ancy on the ground of sub-letting. that 
recourse had not been taken by the 
petitioning landlord. In law the ten- 
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ancy of Nagorao continued. During the 
continuance of such a tenancy even the 
landlord is not entitled to enter upon 
the land and be in possession. On the 
ground of sub-letting he has to follow 
a procedure as indicated by Section 19 
and then apply for an order to the 
Tahsildar. Unless that order is made 
in favour of the landlord, he is not at 
all entitled to enter upon the Jand. 


11. The only person who could 
in law be held entitled and had imme- 
diate rights with respect to this land 
was the tenant Nagorao, The order 
directing restoration of possession to 
the tenant therefore was the only order 
that could be made by the Collector 
while evicting a trespasser, Whether 
such an order ought to have been made 
with reference to Section 120 (a) or (c) 
need not be decided in this case nor 
the question whether the tenant can 
apply under Section 120 (a) or (c) be 
noticed for the facts speak for them- 
selves that Shamrao was unauthorisedly 
occupying the land. Upon his eviction, 
Nagorao was entitled to enter upon the 
land and the order is just and proper. 


12. The petition therefore fails 
and is dismissed. Under the circum- 
stances, however, there will be no order 
as to costs. 


Bapurao 


Petition dismissed. 





AIR 1973 BOMBAY 231 (V 60 C 60) 
(AT NAGPUR) 


CHANDURKAR AND DHARMA- 
DHIKARI, JJ. 

The State of Maharashtra (Publie 
Works Department), Appellant v, Bapu- 
rao Dnyanoba Chiddarwar and others, 
Respondents. 

Appeal No, 92 of 1963 from Origi- 
nal Decree, D/- 13-9-1972, against deci- 
sion of M. M. Sapatnekar. Civil J.. Se- 
TE Division at Yeotmal in Case No. 15 
of 1960. 


Index Note:— (A) Land Acquisition 


Act (1894), Section 54 — Reference 
under Section 18 — Determination of 
compensation by Court — Whether 
State can file appeal against such 
determination. 

Brief Note (A)i— The Collector, 
when he makes an award, makes an 
offer on behalf of the Government to 


the owner of the property. As a Col- 
lector as such he is not a. person who 
has to pay compensation which is paid 
out of the funds of the Government. 
The real person who would be interest- 
ed in challenging the enhanced com- 
pensation made by the Court in a re- 
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ference under Section 18 is the prin- 
cipal. namely, the Government, and if 
the Government's agent namely. the 
Collector can file an appeal challenging 
the enhanced compensation by the 
Court. the principal itself would not be 
incompetent to file such an appeal. 
Merely because normally appeals are 
filed by the Collector functioning as 
Land Acquisition Officer, it does not 
mean that appeal filed by the Govern- 
ment would become incompetent. Case 
law discussed. F. A. Nos. 98 and 128 
of 1958 decided on 29-1-1965 (Bom.), Not 
Followed, (Para 13) 


Index Note:— (B) Land Acquisition 
Act (1894), Section 23 — Large area of 
land having building potentiality — 
— Compensation — Determination of — 
Price fetched by small plots if can he 
taken into consideration, 


Brief Note:-— (B) The proposition 
that Jarge area of land cannot possibly 
fetch a price at the same rate at which 
small plots are sold is not an absolute 
proposition and in given circumstances 
it would be permissible to take into 
account the price fetched by small 
plots of lands, especially in a case where 
compensation for land with building 
potentiality is to be determined and the 
land is to be valued. The proper me- 
thod of determining compensation in 
respect of land situated within the 
Municipal limits in a place where there 
is scarcity of housing accommodation 
and the land is surrounded by residen- 
tial localities would be to find out how 
many residential plots of a reasonable 
size could be made out of the field in 
question, Allowance should be made 
for the land which would be required 
to be left vacant on account of roads, 
Janes, park ete. and the land which 
would then be available for being sold 
as plots should be taken into account 
and to this land must be applied the 
rate at which normally plots were sold 
at about the date of notification under 
Section 4 of the Land Acquisition Act 
in adjoining areas. but from the price 
so calculated the cost of development 
should be deducted and the price so 
arrived could be treated as compensa“ 
tion for the whole of the acquired land. 
Merely because the land is agricultural 
and it is labelled as such does not ne- 
cessarily mean that the land must be 


valued as agricultural land. Case law 
discussed. (Para 18) 
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M. B. Mor. Asstt, Govt. Pleader and ` 
V. V. Naik. Honourary Asstt. to the 
Addl. Govt. Pleader, for Appellant; 
V. R. Manohar. for Respondents. 


CHANDURKAR, J.:— This appeal 
arises out of proceedings for acquisition 
of survey No. 2, area 8 acres 2 gunthas, 
situated at Pusad owned by the res- 
pondents. A notification under Sec. 4 
of the Land Acquisition Act, 1894, 
hereafter referred to as the Act, was 
issued by the then Government of 
Madhya Pradesh on 29-3-1955 in respect 
of 8 acres 2 gunthas of land out of 
survey No, 2 of Pusad, district Yeot- 
mal. as the land was needed for con= 
struction of Government I. E, M. Girls , 
School. Possession of 8 acres of land 
was taken under the emergency clause 
in Section 17 (2) of the Act on 29th 
July. 1955. This land originally be- 
Jonged to respondent No. 1 Bapurao and 
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his wife Laxmibai respondent No. 2, 
who effected a partition between them- 
selves and their sons by a partition 
deed dated 7-12-1949. By virtue of this 
partition half the area of the field fell 
jointly to the share of Bapurao, and 
Laxmibai and six remaining respon- 
dents, who were all sons of Bapurao, 
got equal share in the remaining half 
portion of the land. Two acres and 10 
gunthas out of this land were diverted 
for non-agricultural purposes, but ad- 
mittedly till the date of taking posses~ 
sion the field was being put in agricul- 
tural use. 

2. Before the Land Acquisition 
Officer the landholders made a claim 
for a total compensation of Rs. 2,00,919/- 
which included Rs, 7,000/- on account 
of price of the well in the field and 
Rs. 650/- on account of price of the 
standing trees. There were 17 trees on 


the Dhura. The Land Acquisition Off- 
cer determined Rs. 5200/- as market 
value of 8 acres of land. Rs. 150/- as 


compensation for the well) Rs. 100/- as 
compensation for 17 trees and Rupees 
817/8/- on account of solatium of 15% 
for compulsory acquisition of land. He 
thus awarded a total compensation of 
Rs. 6267/8/. to the landholders. 


3. The landlords did not accept 
the award and they. therefore. asked 
for a reference to be made to the Civil 
Court. They filed an application under 
Section 18 of the Act with the Naib 
Tahsildar attached to the office of the 
Land Acquisition Officer on 4th July, 
1959. In this application they claimed 
compensation at the rate of 50 Np. per 
square foot and they thus made a claim 
of Rs. 1,74,240/~ as the value of 8 acres 
of land at that rate. They claimed 
Rs. 7,000/- on account of compensation 
for the well and Rs.: 650/- as compen- 
sation for the trees, In addition to 
these they claimed Rs. 1126/- which 
was the amount of premium, which was 
paid by them for getting 2 acres 10 
gunthas of land converted to non-~-agri- 
cultural purposes. In addition fo these 
amounts Rs. 27,442/- were claimed by 
way of solatium at 15% under Sec. 23 
(2) of the Act. The total compensation 
claimed by the landlords thus was 
Rs. 2,10,467/-. They also wanted the 
compensation to be paid to all the res- 
pondents and not only to the respondent 
No. 1, as was done by the Land Acqui- 
sition Officer, because, according to 
them, the land survey No. 2 was al- 
ready partitioned in 1949 between all 
the respondents. The Land Acquisition 
Officer had not awarded any interest 
and they. therefore. claimed that they 
were entitled to the interest under Sec- 
tions 28 and 34 of the Act from 29th 
July, 1955 till actual payment of the 
amount was made to them. 
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4, The quantum of compensation 
claimed by the respondents was con- 
tested by the State. According to the 
State. the compensation awarded by the 
Land Acquisition Officer was proper 
and the respondents were not entitled 
to claim Rs. 1126/- which was the pre- 
mium paid to the State Government, 
because, according to it, the land itself 
was being valued as the land used for 
non-agricultural purposes. 


5. After the reference was made 
by the Land Acquisition Officer an ap- 
plication was filed on behalf of the 
State alleging that the award of the 
Land Acquisition Officer was communi- 
cated on 25-5-1959 to the counsel who 
appeared for the landlords before the 
Land Acquisition Officer and that the 
period of limitation for presenting an 
application for reference under Section 
18 of the Act expired on 6th July. 1959, 
According to the landlords, the award 
was communicated to their counsel on 


17th June, 1959, It appears that the 
contention was that the application 
under Section 18 of the Act was not 


made within 6 weeks from 25-5-1959 
as provided by Section 18 (2) of the 
Act and that the Naib Tahsildar who 
accepted the reference application on 
4th July, 1959 was not properly autho- 
rised to accept the application. It ap- 
pears that the reference application ac- 
tually reached the Sub-Divisional Offi- 
cer after the expiry of 6 weeks from 
25-5-1959 and it was. therefore. con- 
tended that the reference application 
having reached the Land Acquisition 
Officer after the expiry of 6 weeks 
from 25-5-1959 it should have been re- 
jected as barred by time while the 
landlords’ case was that the award hav- 
ing been communicated to their counsel 
on 27-6-1959, the application must be 
deemed to have been filed within time. 


6. The reference made by the 
Tand Acquisition Officer was dealt with 
by the Court of the Civil Judge, Senior 
Division, Yeotmal. and the Court took 
the view that the Naib Tahsildar was 
a subordinate officer in the office of 
the Sub-Divisional Officer and that his 
endorsement shows that the application 
was received by him on 4th July. 1959 
and consequently the application must 
be deemed to have been received in the 
office of the Land Acquisition Officer on 
that date. Dealing with the question 
whether the compensation determined 
by the Land Acquisition Officer was 
correct or not. the trial Court found 
that the acquired land had a very fine 
situation as land usable for the purpose 
of residence, It found that to the East 
of the acquired land there was a public 
road and beyond the road were plots 
Nos. 1 to 15 which were in survey Noa, 
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7 and 8 which plots were known as 
Civil Ward or Navin Basti and en these 
plots the bungalows of very well-to-do 
penomie such as kiwvers ond l ndlords 
were situated, On the South side there 
was e ginning factory. On the Western 
side there was a road which ran from 
Goothan towards Gokul Dosa Ginning 
Factory and beyond the road were fields 
survey Nos, 107 to 110 to which the 
Town Planning Scheme was made am 


plicable. On the Northern side of the 
acquired land are residential quarters 
of Civil Judge, Sub-Divisional Officer, 
Police Sub-Inspector and other Govern- 
ment servants and beyond these resi- 
dential quarters were situated Govern- 
ment offices such as Police Station, 


Tahsil Office and Civil Court. The Gao- 
than was also situated on the Northern 
sde, Having resard to the general 
sit etion of the acauired land which 
wr. surrounded at least on two sides 
by residential localities, the trial Court 
found that for the purposes of granting 
com»ensation the land should not be 
treated only as agricultural land. but 
the potential value of the land as a 
site for building purposes must be taken 
into consideration. 


7. The respondents in this case 
had given voluminous evidence and 
had produced several sale-deeds. which, 
according to them, were useful for 
determining the value of the acquired 
land and oral evidence was also given. 
A large number of  sale-deeds were, 
however, rejected by the Court for dif- 
ferent reasons. Exs., A-24 A-33 and 
A-35 were rejected because they relat- 
ed to sites used for industrial purposes. 
Ers. A-26, A-27 and A-36 were also re- 
jected because these plots were situat- 
ed in a commercial locality of Pusad 
in the midst of the old town of Pusad. 
On behalf of the State reliance was 
placed on 3 transactions. Ex. N-A-2 
which evidenced a transaction of 
of 11 acres 17 eunthas of land from 
S.No. 112 of Pucad and purchased by 
the President of Pusad Municipality for 


Rs. 5958-12-0 on 10th April. 1957 was 
rejected for several reasons, It was 
found that to the East of survey No. 


112 was survey No. 111 and between 
survey No. 111 and the Gaothan there 
were four big fields survey Nos. 107 
end 110 and there was no Basti in 
these four survey numbers. It was also 
found that the situation of survey No. 
2. which was, the acquired land. and 
survev No. 112 could not be compared 
ard that S. No. 112 was purchased by 
ihe Municipality to provide residence 
for labour class and its employees and 
this was done with a benevolent pur- 


pose. This transaction. according to the 
learned Judge. could not be a fair 
guide to determine the value of the 
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land. Similarly Ex. N-A-3, which was 
a sale-deed of lst July 1957 executed 
by one Vasant Nona Erawar in favour 
of the President of Griha Nirman Saha- 
kari Sanstha by which 22 acres 27 gun- 
thas of land from survey No. 111 was 
sold for a sum of Rs. 14,738.75 was 
also rejected because the situation was 
not comparable, The State had relied 
on auction sales of survey Nos, 93 91, 
95, 74. 173. 175, 50. 99 151 and 135 be- 
longing to one Eknath Bellappa, which 
were sold in execution of a decree ob- 
tained by one Godhaji Sakharam, Hav- 
ing found that these sales were forced 
sales, the trial Court left them out of 
consideration, The trial Court then 
proceeded to examine the evidence of 
an architect given on behalf of the 
claimants-respondents, The architect 
A. W. 17 Anant Deopuijari deposed to 
the expenses of making a lay-out of the 
acquired land with plots each having 
an area of 5000 square feet. He found 
that the total area under plots would 
be 3,48,480 square feet and out of these 
65500 sq. feet would be under road, 
90150 sq. feet would be under lanes, 
42300 sq. feet would be under park and 
2450 sq, feet would be under dust bin. 
Thus. according to him 3,48.480 sa. feet 
area would not be available as plots 
and out of 3,48,480 sq. feet only 2.18,080 
would be available for the purposes 
of plots. From this he deducted 5000 
sa. feet on account of open space 
which would have to be left for Dhar- 
mashala which is situated on the West- 
ern side of the plots iw question. Thus 
the total area which would be avail- 
able for being sold as plots according 
to the architect, was 2.13.080. The ex- 
penses of development including costs 
of roads lanes, culverts and drains were 
calculated at Rs. 21.340/-. When it was 
objected before him that 10 feet lane 
would ke too narrow and it should 
really be 15 feet width, making allow~ 
ence for this additional expenditure the 
learned Judge came to the conclusion 
that the cost of layout would come to 
the round figure of Rs, 25,000/-. He 
found that these costs of development 
were supported by the evidence of 
Dattatraya Sarnaik (N. A, W., 2) who 
had also purchased land from survey 
No. 111 for being used by Municipal 
emplovees for residence and developing 
it. The learned Judge found that, if 
the plots were laid out in the acquired 
land there would be good customers for 
the same. Coming to the rate at which 
the plots should be valued. the jearned 
Judee left out of consideration sale- 
deeds Exs. A-19, A-21, A-23. A-25, A~30, 
A-31. A-32 and A-37. the earliest of 
which was Ex, A-21. that is. dated 21st 
April, 1956. The other sale-deeds relat 
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ed to the years 1957-58. The learned 
Judge found that these were post noti- 
fication sales and were not of any as- 
sistance, Nearest in the point of time, 
according to him. was the sale transac- 
tion dated 19th December, 1953 evi- 
denced by Ex, A-20 which showed that 
8 gunthas of land of plots Nos. 76 and 
47 situated in survey Nos. 7 and 8 
was purchased by the President of the 
Co-operative Bank, Pusad for Rs, 5500/-. 
The rate, according to the learned 
Judge, came to 63 Np. or 10 annas per 
sq. feet and it was this rate which, ac- 
cording to him, should be applied for 
the purpose of determining compensa- 
tion payable to the landlords in res- 
pect of 2,13,080 sq. feet which was the 
saleable area under the plots. He found 
that the value of 2,13.080 sq. feet at 
the rate of 10 annas would work out 
to Rs, 1,33,175/-, From this he deducted 
the development costs of Rs. 25,000/- 
and Rs, 4000/- on account of conversion 
charges in respect of 8 acres including 
amount of Rs. 1125/~ which was already 
paid as conversion charges. Having 
made all these deductions the learned 
Judge found that the market value of 
the acquired land would be Rs. 1,05,300. 
In addition to this he found that the 
landlords were entitled to Rs, 100/- 
in respect of 17 trees standing on the 
land. He declined to grant any sepa- 
rate compensation in respect of the 
well, though he found that the cost of 
the well in 1955 would be Rs, 8518/-, 
the landlords had claimed only Rupees 
7000/-. Thus including 15% solatium of 
Rs. 1.05,300 and Rs. 100/- which came 
te Rs, 15,810/- the landlords were found 
entitled to the compensation of Rupees 
1,21,210/-. Deducting Rs. 6267/+, which 
was the compensation awarded by the 
Land Acquisition Officer. the Court held 
that the claimants were entitled to Ru- 
pees 1,14,943/-, in addition. Since, ac- 
cording to the learned Judge, the 
amount was a large one, that is. over 
a lac of rupees he granted. interest 
only at 3 per cent. per annum on Ru- 
pees 1,11.210/- (this appears to be a 
mistake for Rs, 1,21,210/-) from 29th 
July 1955 till 30-6-1959 and thereafter 
on Rs, 1,04,943/- (this appears to be 
mistake for Rs, 1,14,948/-) because Ru- 
pees 6267/- were already deposited in 
Court on 30th June. 1959. Accepting 
the partition made inter se by the res- 
pondents compensation in respect of 4 
acres of land was directed to be paid 
to the respondents Nos. 1 and 2, Bapu- 
rao and Laxmibai. and remaining com- 
pensation was to be divided among 6 
sons of Bapurao. namely. the respon- 
dents Nos. 3 to 8 in equal shares, 


8. The State of Maharashtra as 
well as the claimants are aggrieved by 
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this judgment, The State of Maharash- 
tra, therefore filed an appeal challeng- 
ing the determination of the compensa- 
tion by the learned Judge. The claim- 
ants also filed a cross-objection in res- 
pect of the claim which was negatived 
by the learned Judge with regard to 
the quantum of compensation. In the 
cross-objection a grievance is also made 
that the claimants were entitled to 
Rs, 7,000/- on account of the value of 
the well and Rs. 650/~ on account of the 
value of the trees. A grievance is also 
made about the rate of interest as also 
against the order relating to costs, be- 
cause only half the costs were awarded 
to the claimants, 


9. When the appeal filed by the 
State came up for hearing. a prelimi- 
mary objection was raised.on behalf of 
the respondents that the appeal filed 
by the State was not maintainable be- 
cause the appeal really has been filed 
by the Collector and that the State is 
not entitled to file an appeal challeng- 
ing the decision of the Court regarding 
determination of compensation. The 
learned counsel appearing on behalf of 
the respondents has referred to a deci- 
sion of Tendolkar, J. in. In re Jerbai 
Mehta, AIR 1950 Bom 243 in which the 
learned Judge has held that the only 
person who is entitled to appear in a 
reference relating to compensation is 
the Collector as defined in Section 3 (c) 
of the Act and hence the Government 
has no locus standi and in cases relat- 
ing to apportionment, neither the Col- 
lector nor the Government have any 
locus standi whatever, That decision 
was given in a reference made under 
Section 18 of the Land Acquisition Act 
which came before the High Court in 
its original jurisdiction, Appearance was 
put in on behalf of the State and the 
counsel for the claimant raised a q'1+s- 
tion as to whether the Government was 
entitled to appear on a reference under 
Section 18. The learned Judge held 
that under Section 20 the Court was 
required to issue a notice to the Col- 
lector if the objection of the claimant 
was in regard to the area of land or 
to the amount of compensation and on 
a review of the several provisions of 
the Act. the learned Judge found that 
after the Government has made a re- 
ference under Section 6 of the Act they 
drop out of the proceedings completely 
and it is only the Collector who is en- 


titled to appear on the reference, The 
learned Judge held as follows: 
“But having regard to the entire 


scheme of the Land Acquisition Act 
I am satisfied that the only person who 
is entitled to appear in a reference re- 
lating to compensation is the Collector 
as defined in Section 3 (ce) of the Act 
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end that in cases relating to apportion~ 
ment, neither the Collector nor the 
Government have any locus standi 
whatsoever.” 


The learned Judge also considered the 
fact that it was the duty of the Collec- 
tor and not of the Government to make 
a reference under Sections 18 and 19 
regarding compensation or apportion- 
ment of compensation as well as under 
Section 30 in respect of apportionment, 
and such a reference ought to have been 
forwarded to the Court either by the 
Collector himself or a person duly au~ 
thorised by him in that behalf, 


10. Now, in our view, this deci» 
sion must be restricted to the question 
as to who was entitled to appear in a 
reference under Section 18 by the Cols 
lector. The question whether after the 
Court had given a decision on merits 
enhancing the compensation which was 
originally awarded by the Collector, the 
appeal should be filed only by the Col- 
lector and not by the State Government, 
did not arise for decision in that case 
at all. The learned counsel for the res- 
pondents then relied on certain obser- 
vations of a Division Bench of this 
Court in Shankarlal v. Municipal Com- 
mittee. Pusad. F, A. Nos, 98 and 128 of 
1958, decided on 29-1-1965 (Bom.), An 
appeal arising out of a land acquisition 
matter was filed by the State of Bom- 
bay through the Collector of Yeotmal 
district and a Division Bench held that 
having regard to the observations in 
Jerbai’s case AIR 1950 Bom’ 243 (cit 
supra) the State of Bombay was not a 
proper party at all and ought not ` to 
have been allowed to file the appeal. 
However, since the Collector was al- 
ready on record. it was held that the 
proper party was already on record 
and the appeal could be proceeded with. 
Now, as we have already pointed out 
above the decision in the case of re 
Jerbai did not directly deal with the 
question whether the State is entitled 
to file an appeal challenging the deci- 
sion of the Court on a reference under 
Section 18 of the Act, This decision 
was cited before another Division Bench 
of this Court in Extra Assistant Direc- 
tor of Agriculture. Government of Bom~ 
bay v. Ch. Chandrashakhar, F. A. No, 82 
of 1963. D/- 6-8-1970 (Bom), In that case 
the appeal was filed by the Extra As- 
sistant Director of Agriculture, Gov- 
ernment of Bombay (now Government 
of Maharashtra), Agriculture Depart» 
ment at Nagpur. An objection like the 
one which is raised in the appeal be~ 
fore us was raised at the hearing of the 
appeal and reliance ‘was also placed on 


the decision in Jerbai Mehta’s case 
AIR 1950 Bom 243. The decision in 
Shankarlal’s case (1965) F. A. Nos. 98 
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and 128 of 1958, D/- 29-1-1965 (Bom.} 
referred to above was cited and the 
Division Bench held that in the earlier 
decision it was accepted that the only 
person who was entitled to appear in 
a reference relating to the compensation, 
was the Collector as defined in Section 
3 (c) of the Act. However, the real 


controversy in F. A. No. 82 of 1963, 
D/~ 6-8-1970 (Bom.) was not whether 
the State could file an appeal against 


the decision of a Court on a reference 
under Section 18, but the question was 
whether an appeal filed by the Extra 
Assistant Director of Agriculture was 
competent. The argument on behalf of 
the appellant in that case was that the 
acquisition having been made for the 
department of agriculture of the State, 
the Extra Assistant Director of Agricul- 
ture, as a representative of that depart- 
ment, was a person interested in the 
acquisition of the land and being a party 
to the proceedings must be deemed to 
have had a right to seek a reference 
under S, 18 of the Land Acquisition Act. 
It was this contention which was decida 
ed and the Division Bench held that 
the Collector represented all the inte“ 
rests, namely, of the State as also of 
any such acquiring body with whose 
funds and for whose benefit any land 
is acquired, and therefore. they did not 
accept the submission made on behalf 
of the appellant that the Extra Assist- 
ant Director of Agriculture was a pers 
son interested in the acquisition pro-= 
ceedings before the Collector and that 
therefore he had a right to appear in 
the subsequent proceedings. It is signi 
ficant to note that though the earlier 
decision of the Division Bench in Shan- 
karlal’s case was positively cited, . the 
learned Judges concurred with the view 
which was taken by a Division Bench 
of the Nagpur High Court in R. S, 
Decii Dharsi v. Ghisulal. AIR 1953 Nag 


256. In the Nagpur case the Division 
Bench had taken the view that the 
party competent to file an appeal 
against the decision on a reference 


under Section 18 of the Act was either 
the Collector or the Provincial Govern- 


ment but not a company for whose 
benefit acquisition proceedings were 
taken, Citing this decision with ap- 


proval, the Division Bench observed: 


“This decision is therefore a specia 
fie authority that the only person whoa 
could seek a reference under Section 
18 was the claimant and the only per~ 
son who could challenge the decision 
of the District Judge in the ‘reference 
under Section 18 was either the Collec~ 
tor or the Provincial Government and 
in any case not the requisitioning body.” 
With respect. we are of the view 
that these observations correctly set 
out the legal position with regard to 
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the right of the State Government to 
file an appeal against an order deter- 
mining compensation on a reference 
made under Section 18 of the Act. The 
Division Bench also agreed with the 
view taken by the Gujarat High Court 
in Gautamlal v. Land Acquisition Offi- 
cer, AIR 1970 Gui 8] in which it was 
held that the only parties to the 
reference under Section 18 were the 
claimants on the one hand and the Col- 
lector on the other because in the ac- 
quisition proceedings the Collector re- 
presents all the interests. namely of 
the State as also of any such acquiring 
body with whose funds and for whose 
benefit any land is acquired. It thus 
appears to wus thet the observations 
made by the Division Bench in Shan- 
karlal’s case that the State could not 
file an appeal against an order of a re- 
ference made under Section 18 of the 
Act were not accepted by the later 
Division Bench and indeed those obser- 
vations are not supported by the deci- 
sion in Jerbai’s case AIR 1950 Bom 243 
on which reliance is placed by the Di- 
vision Bench, 

1i. Apart from this. it appears 
to us that when the Collector acts in 
proceedings relating to acquisition of 
land or for determination of compen- 
sation in respect of the acquired land. 
he acts entirely on behalf of the State 
Government and the obiect of the en- 
auiry made by him which finally cul- 
minates by an award is merely to de- 
termine a sum which the State can 
offer to the person whose property is 
being acquired as compensation for the 
land which is the subject-matter of ac- 
quisition. This position has been settled 
by a decision of the Privy Council in 
Ezra v. Secretary of State for India, 
(1905) ILR 32 Cal 605 (PC). The ques- 
tion there was whether the land acqui- 
sition Collector was a Judicial Officer. 
The Calcutta High Court had taken the 
view that throughout the proceedings 
the Collector acts as an agent of the 
Government for the purposes of ac- 
quisition. clothed with certain powers to 
require the attendance of persons to 
make statements relevant to the matters 
which he has to enquire into and he is 
in no sense of the term of Judicial Offi- 
cer; nor was the proceedings before 
him a judicial proceeding, Considering 
the provisions of the Act the Calcutta 
High Court in Ezra v. Secretary of State 
for India, (1903) ILR 30 Cal 36 (PC) 
against which the Privy Council was de- 
ciding the appeal. held: 


“The meaning to be attached to the 
word ‘award’ under Section 11 and its 
nature and effect must be arrived at 
not from the mere use of the same ex- 
pression in both instances. but from 
the examination of the provisions of 
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the law relating to the Collector's pro- 
ceedings culminating in the award. The 


considerations. to which we have refer< 
red, satisfy us that the collector acts in 
the matter of the enquiry and the valua- 
tion of the land, only as an agent of the 
Government. and not as a Judicial Offi- 
cer; and that, consequently, although 


the Government, or the Company af 
whose instance the Government are ac- 
quiring the land. are bound by his pro~ 
ceedings, the persons interested are not 
concluded by his finding regarding the 
value of the land or the compensation 
to be awarded. His enquiry and his 
valuation are departmental īn their 
character, for the purpose of enabling 
the Government to make a_ tender, 
through him, to the person interested. 
Such tender once made is binding on 
the Government, and the Government 
cannot require that the value fixed by 
their own officer acting on their behalf, 
should be onen to question at their own 
instance before the Civil Court.” 


(Underlining is ours) 
This view taken by the Calcutta High 
Court was approved by the Privy Coun= 
cil in an appeal against the same deci- 
sion and the Privy Council referring to 
the contentions raised before it observ- 


d: 

“Shortly stated. the appellant's 
objection is that the Collector, who con« 
ducted the enquiry and made the ‘award’ 
availed himself of information supplied 
to him without the knowledge of the 
appellant. and not disclosed at the en- 
quiry, It is not suggested that there 
was in the proceedings anything cor-= 
rupt or fraudulent and the objection is 
based and depends upon the theory that 
the enquiry by the Collector was a iudi- 
cial proceeding and that the rules of 
judicial proceedings apply. The argu- 
ment of the appellant starts from the 
word “award” (which is used to des 
cribe the conclusion of the Collector) 
and has nothing else to support it. When 
the sections relating to this matter are 
read together, it will be found that the 
proceedings resulting in this ‘award’ are 
administrative and not judicial; that 
the ‘award’ in which the enquiry, results 
is merely a decision (binding only on 
the Collector) as to what sum shall be 
tendered to the owner of the lands; and 
that. if a judicial ascertainment of value 
is desired by the owner. he can obtain 
it by requiring the matter to be prefer= 
red by the Collector to the Court. The 
sections directly relevant (besides the 
9th already set out) are the jJith, 12th, 
13th, 14th. 15th and 18th. These sec- 
tions. and the question as a whole, are 
very satisfactorily discussed in the judg- 
ment under appeal. and their Lordships 
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do not think it necessary to rencat the 
reasoning, It is, ta say the leset per- 
fectly intelligible that the experti off- 
cial charged with the duty of fixing a 
value should be possessed of ə)l the in- 
formation in the hands of the depart- 
ment, and it should at the same time 
avail himself of all that is offered at 
the enquiry his ultimate duty being not 
to conclude the owner by his so-called 
award. but_to fix the sum. which _in_his 
best iudgment is the value and should 
be offered, (Underlining is ours) 











12. These observations of tha 
Privy Council were quoted with anvro- 
val by the Supreme Court in Raia 
Harish Chandra v. Deputy Land Acqui~ 
sition Officer, AIR 1961 SC 1500. In 
that case the question before the 
Supreme Court was what was the con- 
struction te be placed on the phrase 
“the date of the Collector's award” in 
proviso (b) to Section 18 (2) of the Act. 
In dealing with that question the 
Supreme Court has made certain obser- 
vations with regard to the nature of 
the legal character of the award meade 
by the Collector under Section 12 In 
pora 5 of the judgment it was observ- 
ed: 


"In a sense it is a decision of the 
Collector reached hy him after holding 
an enquiry as prescribed by the Act. It 
is a decision, inter alia. in respect of 
the amount of compensation which 
should be paid to the person interested 
in the property acquired; but legally 
the award cannot be treated as a deci- 
sion; it is in law an offer or tender of 
the compensation determined by the 
Collector to the owner of the pro- 
perty under acquisition, If the owner 
accepts the offer no further proceeding 
is required to be taken, the amount is 
paid and compensation proceedings ere 
concluded. If. however, the owner does 
not accept the offer, Section 18 gives 
him the statutorv right of having the 
question determired by Court, and it is 
the amount of compensation which the 
Court may determine that would bind 
both the owner and the Collector. In 
that_cgse it is on_the amount thus deter- 
mined_ judicially that the acquisition 
proceedings wonld be concluded, It is 
because of this noture of the award that 
the award can be appropriately des~ 
cribed as a_tender or offer made by the 
Collector on hehalf of the Government 
to the nwner of the property fo-_ his 
acceptance.” (Underlining is ours) 
Then quoting the observations from the 
derision of the Calcutta High Covrt in 
Ezra v. Secretary of State (1905) ILR 
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32 Cal 605 (PC) (cit supra) the Supreme 
Court further observed : 


“The said case was taken before tha 
Privy Council in Ezra v. Secretary of 
State, (1905) ILR 32 Cal 605 (PC), and 
their Lordshios have expressly approved 
of the observations made by the High 
Court to which we have just referred. 
Therefore, if the award made by the 
Collector is in law no more than an offer 
made on behalf of the Government, to 
the owner of the property then the 
making of the award as properly under« 
stood must involve the communication 
of the offer to the party concerned.” 


The Supreme Court then held that the 
date of the award cannot be determin- 
ed solely by reference to the time when 
the award is signed by the Collector or 
delivered by him in his office; it must 
involve the consideration of the ques- 
tion as to when it was known to the 
party concerned either actually or con- 
structively and if that be the true posi« 
tion then the literal and mechanical 
construction of the words “the date of 
the award” occurring in proviso (b) to 
Section 18 (2) of the Act would not be 
approvriate. 


13. We must. therefore, proceed 
on the legal position that the Collector. 
when he makes an award makes an offer 
on behalf of the Government to the 
owner of the property. Indeed. while 
makine the award as also in the pro- 
ceedings antecedent to the making of 
the award he is functioning as an agent 
of the Government. As a Collector as 
such he is not a person who has to pay 
compensation which is paid out of the 
funds of the Government. The real per- 
son who would be interested in chal- 
lenging the enhanced compensation 
made by the Court, is the principal 
namely. the Government, and it is diffi- 
cult to see how if the Governments 
agent. namely, the Collector could file 
an apreal challenging the enhanced 
compensation by the Court. the princi- 
pal itself would. be incompetent to file 
sguch an appeal. Any appeal which is 
filed by the Collector would be filed on 
behalf of the principal, but merely be- 
cause normally appeals are filed by the 
Collector functioning as Land Acquisi~ 
tion Officer. it does not mean that if an 
appeal is filed by the Government and 
not its agent the appeal would become 
incompetent. 


14. We may also point out that 
one of the learned Judges. Kotwal J. fas 
he then was), who decided Shankarlal’s 
case had taken the view in Corpn. of 
the Citv of Nagpur through the Chief 
Executive Officer v. Narendrakumar 
Motilal, AIR 1959 Bom 297 that in the 


issue of the notification under Section 6 
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till the payment of compensation, the 
parties interested in the acquisition are 
in law the owner of the property and 
Government who acquires the property. 
The view taken in this decision _was 
quoted with approval by a Division 
Bench of this Court in a very recent 
decision given by Kotwal. C. J, and 
Nain, J. in Himalavan Tile and Marble 
(Pvt.) Ltd. v. Francis V, Coutinho, 72 
Bom LR 910 = (AIR 1971 Bom 341), Thus 
we are inclined to take the view that 
the real party who is interested in chal- 
lenging the’ enhanced compensation is 
the State Government. No doubt nor- 
mally it appears that appeals are filed 
in the name of the Collector, but in- 
stances are not wanting where appeals 
filed by the State itself have been enter- 
tained and decided. though such a chal- 
lenge does not seem to have been made 
in any case. To give a few instances 
we might refer to a decision of the 
Supreme Court in Uttar Pradesh Govt. 
v. H. S. Gupta, AIR 1957 SC 202 and 
of the Allahabad High Court in State 
of U. P. v. Widow of Late L. Janki Das, 
AIR 1966 All 273. 





15. It is worthwhile referring 
to a very recent decision of the 
Supreme Court in Punjab University 
v. Acharya Swami Ganesh, AIR 1972 
SC 1973. In that ease land was 
being acquired for the Punjab Uni- 
versity and an appeal before the High 
Court was filed jointly in the name of 
the Punjab University and the State 
Government. The delay in filing the 
appeal was satisfactorily explained by 
the Punjab University’ without any ex- 
planation on the part of the State and 
the question was whether this was suffi~ 
cient for the purposes of Section 5 of the 
Limitation Act and whether the delay 
could be condoned, In that case the 
delay had occurred. according to the 
Punjab University on account of the 
mistake of its counsel in computing 
limitation, because, according to the 
counsel, he had noted in his brief the 
last date for filing the appeal as Febru- 
ery 11, 1971. while the appeal should 
have been filed by February 8 1971. 
The explanation given by the counsel 
was rejected by the High Court because 
the High Court took the view that a 
right to file an appeal was that of the 
Punjab Government and the Punjab 
Government has not given sufficient rea- 
son for the delay in filing the appeal. 
The view that it was the Punjab Gov- 
ernment, which had the right to file an 
appeal, was not doubted, but the Supreme 
Court held that the Government was 
only fighting the case for the benefit of 
the Puniab University. The following 
observations of the Supreme Court may 
usefully be quoteda 
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“It may be noted that the party 
which was essentially interested in filing 
the appeal was the Punjab University. 
It had to pay the compensation for the 
lands acquired. Therefore, there was 
nothing surprising if the Government 
had left the matters in the hands of the 
Punjab University. The Punjab Gov- 
ernment was only fighting the case for 
the benefit of Punjab University. The 
facts stated by Mr. Atma Ram in his 
affidavit are highly probable and we sce 
no reason to disbelieve the version given 
by him. If the version is believed. as 
we do. then it affords a good ground for 
condoning the delay in filing appeal. It 
is true that Mr. Atma Ram committed 
a mistake in his calculation. But that 
is not the same thing as negligence. In 
matters of calculation it is common 
knowledge that people do commit mis- 
takes. Thev are bona fide mistakes and 
those mistakes have got to be taken note 
of by the Courts in considering whether 
the delay in filing the appeal should be 
condoned or not.” 


Before the Supreme Court it was urged 
that the Punjab Government could not 
take advantage of the mistake committed 
by Mr. Atma Ram and that it had not 
given any explanation of its own for not 
filing the appeal within time, Repelling 
this ERUPE: the Supreme Court ob- 
served :-— 


“As mentioned earlier. Punjab Gov- 
ernment had evidently left the matters 
in the hands of the Punjab University 
which was the party really interested. 
It depended entirely on the Punjab Uni-i 
versity. We see no reason why that 
course would be found to be improper.” 
We are inclined to treat this decision 
of the Supreme Court as. holding that 
the appeal through the Puniab Govern- 
ment was properly filed. though ‘he 
Punjab University was also additionally! 
shown as an appellant. Thus if it was 
the State Government which was pri- 
marily interested in challenging the 
enhanced compensation in the instant 
case, we fail to see why the appeal filed 
by the State as such was not maintain- 
able. though normally it appears that 
the practice was that an appeal was filed 

the name of the Collector, 


16, We may also point out that 
in the application for reference made 
by the respondents the State is shown 
as non-applicant and a party to the ap- 
plication. This reference when it came 
before the Civil Court showed the State 
as a party to the reference. though ap- 
pearance was put in by the Government 
pleader of Yeotmal on behalf of the Col- 
lector and not on behalf of the State 
Government as such. The fact. how- 
ever, remains that the State has been 
treated as a proper party to the pro- 
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ceedings right from the application made 
under Section 18 of the Act before the 
Collector till the decision given by the 
Civil Court. Obviously the decision 
given by the Civil Court clearly affects 
the State Government which has been 
shown as a party in the decision and 
that, in our opinion, would be an addi- 
tional ground on which the respondents’ 
objection that the appeal filed by the 
State is not competent should be Tre- 
jected. The preliminary objection raised 


on behalf of the respondents is thus 
rejected, 
17. x x x x x 
18. It is next contended that the 


decision of the trial Court is vitiated 
because the price of a small plot of land, 
namely, the one which is purchased by 
A. W. 11 Shri Natu pleader under Exhi- 
bit A-22 has been taken as indicative of 
the rate to be applied to a large plot of 
land .consisting of 8 acres. This course, 
according to the learned counsel for the 
State, is not permissible and reliance is 
placed on a decision of the Supreme 
Court in Collector of Lakhimpur v. B. C. 
Dutta, AIR 1971 SC 2015. In this case 
the Supreme Court observed that it was 
well known that when large area, like 
the one which was subject-matter of ac- 
quisition, had to be sold it could not 
possibly fetch a price at the same rate 
at which small plots could be sold. In 
that case an average price per katha was 
taken on the basis of 4 sale-deeds and 
with reference to that price the value of 
5 Bighas, 4 Kathas and 3 Lechas of land 
in Dibrugarh district was determined, 
The facts show that at the average rate 
the price per Bigha was taken at 
Rs. 15.000/- by the High Court though 
those sale-deeds were rejected by the 
District Judge. The compensation which 
was awarded at Rs. 15,000/- per Bigha 
was, however, reduced to Rs. 10,000/~ 
and the Supreme Court observed that 
although the average price of these sales 
came to Rs. 15,000/- per Bigha but 
when it was considered, that they were 
of comparatively much smaller area they 
would constitute good evidence for fix- 
ing the rate at a figure which was ori- 
ginally claimed by the respondent, name- 
ly. Rs. 10,000/~ per Bigha. Now. even 
in this case which is relied upon on be-~ 
half of the State the sales of small plots 
have not been entirely left out of con- 
sideration but some allowance has been 
made and the average price which came 
to Rs. 15,000/- per Bigha on the basis of 
sales of small plots has been reduced to 
Rs. 10.000/- for the purposes of award- 
ing compensation. The proposition that 
large area of land cannot possibly fetch 
a price at the same rate at which small 
plots are sold is not an absolute proposi- 
tion and in given circumstances, in our 
view. it would be permissible to take 
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into account the price fetched by small 
plots of lands, especially in a case where 
compensation of land with building 
potentiality is to be determined and the 
land is to be valued, Having taken into 
account this building potentiality of S. 
No. 2 the prices fetched by neighbour- 
ing plots would serve as a good guide 
for determining the compensation. It 
cannot be forgotten that survey number 
2, which is the land in question. is 
situated within the Municipal limits of 
Pusad. On 2 sides it is surrounded by 
Tesidential buildings occupied by well- 
to-do people. There appears to be a 
scarcity of accommodation in Pusad as 
deposed to by N.A.W. 2 Dattatrava Sar- 
naik. These facts must be taken into 
consideration while determining the 
compensation for survey number 2. In 
our view, the proper method of deter- 
mining compensation in respect of such 
a land situated within the Municipal 
limits in a place where there is scarcity 
of housing accommodation and the land 
is surrounded by residential localities 
would be to find out how many residen- 
tial plots of a reasonable size could be 


made out of the field in question, Al- 
lowance should be made for the land 
which would be required to be left 


vacant on account of roads lanes, park 
etc. and the land which would then be 
available for being sold as plots should 

taken into account and to this land 
must be applied the rate at which nor- 
mally plots were sold at about the date 
of notification under Section 4 of the 
Land Acquisition Act in adjoining areas, 
but from the price so calculated the 
cost of development should be deducted 
and the price so arrived could be treat- 
ed as compensation for the whole of the 
acquired land. Such manner of deter- 
mination of compensation is in our view 
clearly permissible. Merely because the 
land is agricultural and it is labelled as 
such does not necessarily mean that the 
land must be valued as agricultural land. 

19. In State of Madhya Pradesh 
v. Man Mohan Swaroop, AIR 1966 Madh 
Pra 270 the Madhya Pradesh High Court 
observed that ordinarily it was wrong to 
value large areas on the basis of small 
area as well as Vice Versa, but all the 
same there may be cases when such a 
basis may be reauired to be adopted 
looking to the entire circumstances of 
the case and if the land acquired is 
found to be useful both for agricultural 
or non-agricultural purposes. merely on 
the ground that it was used as agricul- 
tural land by the owner till the time 
of its acquisition, its potentiality as 
non-agricultural land cannot be ignored. 
In Mrs. V. Conia Lal v. Collector of 
Madras, AIR 1966 Mad 82 it was point- 
ed out that where a land was situated in 
a developed and busy locality but was 
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by itself undeveloped before valuing the 
land as house site. allowance will heve 
to be made for the space for roads and 
also for the cost of laying roads and of 
other amenities. The Funjab High Court 
has also found that such a method was 
permissible. In D. L. F, Housing and 
Construction (P.) Ltd. v. Union of India, 
(AIR 1957 Punj 325) it was pointed out that 
out of the plottable area the extent of 
land that would be lost for utilisation for 
roads is to be first deducted and then 
fn respect of the remaining plot area 
the price had to be worked out at the 
rate payable for developed plots and 
from this price the development charges 
were to be deducted and the result 
would be the net price of the area of 
plots which could be taken as the basis 
for compensation pavable in respect of 
the acquisition of the land. The plotting 
scheme and sales in respect of small 
area for determining the price of a large 
plot of land were also considered in AIR 
1957 SC 202. On facts in that case the 
Supreme Court held that the application 
of the principle. that if the land had to 
be sold in one block consisting of a large 
area the rate per square foot likelv to 
be fetched would be smaller than if an 
equal extent of land was parcelled out 
into smaller bits and sold to different 
purchasers, could not reasonably be ap- 
plied to the circumstances in that case. 
A large estate called Dilkhusha Estate 
situated outside the city of Lucknow was 
sought to be acquired and the question 
was whether the price of plots which 
were sold per square foot could be taken 
into account. The High Court had taken 
the view that certain plots were sold at 
Rs. 1-10-6 per sq. foot whereas other 
plots were sold at Rs. 1-13-0 per sq. foot 
and taking into account the fact that if 
the Estate was sold in one block it 
would have fetched one or two annas 
per sa. foot less. The compensation was 
made payable at 14 annas per sq. foot. 
The District Judge has granted compen- 
sation at the rate of Rs, 1-2-0 per sq. 
foot. The Supreme Court held that the 
High Court should have concentrated its 
attention on the price fetched for small- 
er extent of land similarly situated with 
the same kind of advantages and draw- 
backs and then applied that test to the 
facts in that case. The rate of compen- 
gation awarded by the District Judge 
was therefore, restored. 

20. Even in the instant case, 
therefore, it appears to us that the 
learned Judge was justified in taking into 
account the fact that after a prover 
development the total area which could be 
sold as plots would be 2-13.080 sauare 
feet. A part of the land was already 
permitted to be diverted to non-agricul- 
tural purposes. He has taken into ac- 
count the evidence of A. W. 17 Anant 
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Architect who had produced a lay-out 
which could have been made and the 
saleable area would have been 2,13,080 
sq. feet. What is contended by Mr. Mor 
on behalf of the appellant-State is that 
the calculations made by the Architect 
were not correct and that he was not 
an expert valuer. Now A. W., 17 Anant 
Deopujari was not examined as a valuer. 
He was examined to show how much 
area could be sold cut of survey number 
2 as plots if it was used as a residential 
locality. So far as area which was to 
be left out of consideration is concern- 
ed, there is no challenge. The only 
challenge which is made is in the course 
of his cross-examination and that is with 
regard to the expenses which would be 
required for the purposes of making a 
lay-out. The learned counsel contends 
that the Architect has not personally 
seen the actual plots to see whether the 
boulders and other material would be 
available, and therefore the calculations 
with regard to the costs of laying of 
the roads and drains could not be ac- 
cepted. The Architect has deposed in 
paragraph 25 of his deposition that he 
did not ascertain the distance on the 
basis of which lead was calculated, but 
the calculations were based on the in- 
formation of lead supplied by Vasant- 
rao, There is nothing on record to show 
that the statement made by Vasant that 
boulders would be available at the dis- 
tance of one mile was erroneous nor has 
the State examined any witness to show 
that what Vasantrao was stating was in- 
correct. There was therefore no error 
in the Architect relying on the informa- 
tion supplied to him by Vasantrao who 
was himself a resident of Pusad. Then 
with regard to the fact that the Archi- 
tect did not make any trial pits in order 
to find the depth of the soil, it appears 
to us from the evidence of Vasantrao 
(A. W. 2) that the soil in S. No. 2 was 
murum soil and according to the Areni- 
tect if the soil was murum soil the 
building costs will be little less than 
the black cotton soil. which he has taken 
into consideration. There is no evidence 
to show that the soil in survey number 
2 was not murum soil. There is no 
material on record to doubt the calcu-~ 
lations which are made by the Architec. 
and which are produced bv him in Exhi- 
bit A-29. On the basis of these calcu~ 
lations and making an additional allow- 
ance for about Rs. 4,000/- the learned 
Judge has found that the total expenses 
of development would be Rs. 25.000/-. 
The sale-deed in favour of Mr. Natu, 
which is in respect of a plot from the 
lay-out in survey numbers 7 and 8, 
which are immediately to the East of 
Survey number 2. is proximate to the 
date of the notification dated 29-3-1955. 
The rate at which the plot was pur- 
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chased by Shri Natu comes to about 10 

annas per sq. foot and in our view the 

trial Court was justified in taking that 

rate into consideration having regard to 

the proximity of the two pieces of land. 
P:s x x x x 


Appeal dismissed. 
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First Appeal No, 38 of 1963, D/- 21- 
8-1972 against the decision of P. E. Vani, 
Civil Judge Sr. Division at Amravati in 
Spl. Civil Suit No. 469-A of 1959. 

Index Note:— (A) Evidence Act, Sec- 
tions 67, 73 ~- Execution of document — 
Proof of — Comparison of handwriting 
by Court itself, if conclusive. 


Brief Note:— (A) Though itis per- 
missible for a Court under Section 73 to 
compere signature, a comparison of hand- 
writing as a mode of proof of execution of 
document is verv hazardous and inconclu- 
Sive specially when it is made bv one not 
conversant with the subiect and without 
such guidance as might be derived from 
the evidence of experts. AIR 1947 All 411. 
Rel. on- (Para 5) 

Index Note:— (B) Evidence Act, Sec- 
tion 67 — Certificate of registration given 
under Section 60 (2) of Registration Act, 
af sufficient to rrove due execntion of a 
document. (K-Ref:— Registration Act 
(4808), Section 60 (2).) 


Brief Note:— (B) A certificate of re- 
fistration given under Section 60 (2) of 
the Registration Act is not bv itself suffi- 
cient to Prove due execution of a docu- 
ment as required by Section 67 of the 
Evidence Act. The effect of registration 
ïs not to prove execution but onlv to prove 
an admission by the executant to the re- 
Pistration in solemn circumstances. . 

(Paras 6. 8) 


In absence of any evidence of the 
zerlbe cr of any attesting witness that a 
wakf deed is signed by the executant in 
his presence. it is not possible for the 
Court to hold, merely on the basis of the 
endorsement of the registering officer, 
that the execution of the wakf deed is 
duly proved. AIR 1923 Bom 253 (2), 
Followed. (Para 10) 


Index Nete:— (C) Civil P. C. Order 
41, Rule 27 (b) — Fower of Appellate 
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Court to permit party to adduce additional 
evidence. 


Brief Note:— (C) An Appellate Court 
has discretion not to allow the partv to 
adduce additional evidence if in its opin- 
ion such an opportunity will result in re~- 
opening of the whole case. (Para 12) 
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Govind 6 
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dents Nos. 1 and 2: No appearance. for 
Respondents Nos. 3 to 6. 
CHANDURKAR, J:—- The defen- 


dants-appellants who are the transferees 
from the original defendants Nos. 1 to 4 
have filed this appeal challenging the 
judement and decree passed bv the Civil 
Judge. Senior Division. Amravati decree- 
ing the suit for possession and mesne pro~ 
fits filed by the  plaintiffs-respondent 
Nos. 1 and 2. The plaintiffs claimed the 
suit property as mutawallis appointed by 
a wakf deed dated - 4-7-1946 alleged to 
have been executed by deceased Sheikh 
Mehatab who died on 15-11-1946. Bv this 
wakf deed Sheikh Mehatab purported to 
create a wakf in respect of the properties 
specified therein, and according to the re- 
citals in the wakf deed Sheikh Mahatab 
was himself to be the mutawalli during 
his lifetime. The plaintiffs alleged that 
after Sheikh Mehatab died on 15-11-1946 
defendant No. Y Sheikh Gulab forcibly 
took possession of the suit property and 
alienated a large part of it- Sheikh Mehatab 
was the son of Sheikh Bawru and he had 
a brother by name Sheikh Chandu. Sheikh 
Chandu, had a_ son called Sheikh 
Wazir. Both these persons died 
before Sheikh Mehatab. Sheikh Wazir left 
behind a son, Sheikh Gulab, defendant 
No. 1 and two daughters, Batulbi and 
Bismillabi, defendants Nos. 2 and 3. Kha- 
tunbi, defendant No. 4, is the wife of 
Sheikh Gulab. Now, according te the 
plaintiffs. these defendants had no right 
whatsoever to the property left behind bv 
Sheikh Mahatah which was the subiect of 


the wakf and the defendant No. I along 


ay 
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with the defendants Nos. 2. 3 and 4, had 
sold properties to the various defendants. 
The details of the alienations made bv 
these defendants are as follows:— 

(1) Suit land from survey No. 127 of 
Shenduriana is sold bv defendants Nos. 1, 
2and4 and mother of defendant No.1. to 
defendant No. 5 on 31-1-1951 (Ex. D-1). 

(2) Suit land 4 acres of the western 
side from survey No. 131/1 of Shendur- 
jana is sold by defendant No. 1 to Noor- 
khan Rangwajikhan on 13-4-1955 and 
Noorkhan sold it to defendant No. 6 
yankees on 21-6-1957 (Exs. D-9 and 

-8). 

(3) Suit land measuring 1 acre 6 
gunthas on the eastern side from survey 
No. 131/1 of Shenduriana was sold by de- 
fendants Nos. 1, 3. 4 and mother of defen- 
dant No. 1 to defendant 7 on 24-6-1953 and 
defendant No. 7 sold it to defendants 
T 8 and 9 on 23-6-1954 (Exs. D-2 and 

-3). 

(4) Survey No. 71/1-A of Malkapur 
was sold by defendants Nos. 1. 2. 3. 4 and 
mother of defendant No. 1 to defendant 
No. 10 on 29-3-1954 (Ex. D-4). 

(5) Survey No. 72/2 of Malkapur was 
sold by defendants Nos. 1. 3. 4 and mother 
of defendant No. 1 to defendant No- 13 and 
Tulsiram on 31-3-1955 and thereafter Tul- 
siram sold his share from this land to de- 
fendant No. 13 (Ex. D-14). 


(6) Suit land measuring 5 acres and 
20 gunthas of the western side from sur- 
vev No. 15 of Khedi was sold to defen- 
dant No. 14 on 17-2-1949 by defendants 
Nos. 1 and 2 and mother of defendant 

1 (Ex. D-193). 

(7) Suit land measuring 1 acre 25 
gunthas of the northern side from survey 
No. 65 of Khedi was sold to defendants 
Nos. 10. 11 and 12 on 29-3-1954 by defen- 
dants Nos. I, 2. 3. 4 and mother of defen- 


‘dant No. 1. (Ex. D-7). 


(8) Two acres of eastern side of sur- 
vey No. 33 of Mol Wihir was sold to de- 
fendant No. 15 by defendant No. 1 on 22- 
2-1956. 

(9) Three acres on the eastern side 
from survey No. 33 of Mol Wihir were 
sold by defendant No. 1 to defendants 
Nos. 16 and 17 on 21-4-1956. 


(10) Three acres of the eastern side 
from survey No. 33 were sold by defen- 
aan No. 1 to defendant No. 18 on 21-4- 

956. 

(11) Fourteen acres 33 gunthas of the 
estern side from survey No. 33 of Mol 
Wihir were sold by defendants Nos. 1 and 
4 to defendants Nos. 19 to 23 on 11-4-1958 


_ (Ex. D-15). 


(12) Tiled house measuring 37 x 48 
cubits of Shendurjana (mentioned at sur- 
vey No. 4 in Schedule B of the plaint) is 
sold by defendant No. l to defendant 
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No. 24. The plaintiffs have also alleged 
that in addition to these alienations, de- 
fendant No. 1 was in possession of three 
open plots and one house mentioned in 
Schedule B of the plaint and possession of 
this property was also claimed in the suit. 


2. Before the trial Court. the de- 
fendants Nos. 3 4. 15 to 18 and 24 were 
ex parte. The other defendants filed their 
written statements in which the pleas 
raised by them were almost identical. The 
suit of the plaintiffs was contested firstlv 
on the ground of denial of the execution 
of the wakf deed because the transferees- 
defendants claimed to have no knowledge 
of the said wakf. The case of the defen- 
dants was that the entire field property 
with regard to which the wakf was pur- 
ported to be created was joint propertv of 
Sheikh Mehatab and Sheikh Gulab and 
did not belong exclusively to deceased 
Sheikh Mehatab. According to them, de- 
fendant No. 1 Sheikh Gulab and deceased 
Sheikh Mehatab were staying jointly and 
the properties were treated as ioint pro- 
perties by both of them. Another defence 
to the suit was that the wakf was illegal 
and void as it was obtained by undue in- 
fluence by the plaintiffs taking advantage 
of the old age of Sheikh Mehatab and his 
failing health. It was also alleged that 
the alleged wakf, if there be anv. was 
created during the death-illness (Marz- 
ul-maut) of Sheikh Mehatab and it could. 
therefore be valid only to the extent of 
1/3rd of the propertv of the deceased i. e. 
his share in the joint property after pav- 
ment of funeral expenses according to 
Mohammedan Law. The defendants con- 
tended that Sheikh Mehatab had never 
acted upon the wakf during his lifetime 
and the suit properties were in ioint pos- 
session of Sheikh Gulab and Sheikh Meha- 
tab at the time of the death of Sheikh 
Mehatab and jt was. therefore denied that 
he (Sheikh Gulab) took forcible posses- 
sion of the properties after Sheikh 
Mehatab’s death. It was alleged that 
Sheikh Gulab had himself half share in 
the suit properties and the remaininy half 
share of Sheikh Mehatab devolved on 
Sheikh Gulab by succession. According 
to the defendants. they were bona fide 
purchasers for value without notice of the 
wakf deed and hence the transfers in their 
favour could not be set aside. It was also 
alleged that the plaintiffs could not claim 
any specific land as no particular part of 
anv of the fields in dispute belonged to 
deceased Sheikh Mehatab because there 
was no partition made during his lifetime. 
An alternative claim made in respect of 
S. Nos. 71/1-A and 72/2 was that defen- 
dant No, 1 Sheikh Gulab had become the 
owner by adverse possession. At the trial 
cn behalf of the plaintiffs four witnesses 
were examined snd it is not now disouted 
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that the only material evidence so far as 
the execution of the wakf is concerned 
was the evidence of Kazi Rahimuddin. 
Five witnesses were examined on behalf 
of the defendants. 


3. The trial Court held that there 
was no evidence to show that the lands 
and the house property in the suit were 
exclusively properties of deceased Sheikh 
Mehatab and it gave a finding that those 
properties were the joint properties of 
Sheikh Mehatab and Sheikh Gulab at the 
time of the dealth of Sheikh Mehatab. The 
trial Court then came to a finding that the 
wakf deed (Ex. P-29) was sufficiently prov- 
ed and that deceased Sheikh Mehatab had 
created a wakf of his pronerties mention- 
ed in the wakf deed (Ex. P-29) dated 4-7- 
1946. It may be stated at this stage that 
while coming to the conclusion that the 
execution of the wakf deed was proved 
the trial court took into account three 
circumstances. The first circumstance 
was the statement of Kazi Rahimuddin 
(P. W. 3) that he had seen deceased Sheikh 
Mehatab sign the wakf deed. The second 
circumstance was that on comvarison the 
signature of Sheikh Mehatab on the wakf 
deed (Ex. P-29) appeared to be his when 
compared with the authentic signature of 
Sheikh Mehatab made before the Sub- 
Registrar on the same wakf deed at the 
time of registration. The third circum- 
stance was that there was a certificate of 
the Sub-Registrar on the wakf deed as 
prescribed under Section 3 of the Indian 
Registration Act. and according to the 
learned Judge, in view of the provisions 
of Section 60 (2) of the said Act such an 
endorsement made bv the Sub-Registrar 
could be some evidence of execution. On 
the contention of the defendants that the 
wakf was one which was made during his 
death-illness by Sheikh Mehatab the trial 
Court held that there was no question of 
anv apprehension of death bv Sheikh 
Mehatab, nor was there anv immediate 
danger of death of Sheikh Mehatab on 
4-7-1946 when he executed the wakf deed. 
The trial Court negatived the contention 
of the defendants that there were bona 
fide purchasers for value without notice 
and that their purchases were protected. 
On the issue of adverse possession in res- 
pect of S. Nos. 71/1-A and 72/2 the trial 
Court held against the defendants. Having 
held the wakf deed to be proved the 
plaintiffs were held entitled as mutawa- 
allis to recover possession of the wakf pro- 
perty. Having regard to the earlier find- 


ing that the properties were oint pro-. 


perties of Sheikh Mehatab and Sheikh 
Gulab. the trial Court came to the conclu- 
sion that the wakf could operate only in 
respect of half share of Sheikh Mehatab in 
the suit properties. The trial Court found 
that the plaintiffs could not claim land 
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from any particular part of each field. 
This applied only where the entire fields 
were not made the subiect-matter of the 
wakf. These were fields S. Nos. 127 and 
131/1 of Shenduriana, S. Nos- 15 and 65 
of Khedi and S. No. 33 of Mol Wihir. be- 
cause in respect of these fields a particu- 
lar part of the field was stated to be the 
subject of the wakf in the wakf deed. On 
the issue of mesne profits the trial Court 
rejected the evidence tendered on behalf 
of both the plaintiffs and the defendants 
and came to the conclusion that there was 
total absence of anv evidence with resard 
to mesne profits and, therefore. onlv no- 
minal past meSne profits could be award- 
ed to the plaintiffs. Conseauently the 
trial Court awarded. mesne profits at 
Rs. 50/- per year in respect of pieces of 
lands from S. No. 127 of Shenduriana and 
S. No. 65 of Khedi. at Rs. 100/- per vear 
in respect of pieces of lands from S. No. 
15 of Khedi and No. 131/1 of Shendur- 
jana and S. Nos 71/1-A and 72/2 of Mal- 
kapur, and at Rs. 200/- per vear in res-= 
pect of piece of land from S. No. 33 of 
Mol Wihir. The total mesne profits which 
were thus awarded to the plaintiffs came 
to Rs. 1900/- as against the claim for 
Rs. 7350/- made bv the plaintiffs initially. 
With regard to the house property also the 
trial Court found that the plaintiffs will 
get possession of one-half portion of the 
two houses and three open sites mention- 
ed in the plaint after its division. though 
the actual work of division of land will 
have to be done bv the Collector. Amra- 
vati, under Section 54 read with Order 20, 
Rule 18 of the Code of Civil Procedure. 
So far as S. No. 33 of Mol Wihir was con- 
cerned, the trial Court found that the 
plaintiffs’ claim could be allowed only to 
the extent of 13 acres 24 gunthas subiect 
to the maximum to the extent of one-half 
share of deceased Sheikh Mehatab in that 
land. The plaintiffs who had claimed - 
future mesne profits were also held en~ 
titled to them. Accordingly. a decree 
directing delivery of possession of the 
areas specified in the respective fields in 
the wakf deed was passed subiect. how- 
ever, to a rider that in case of S. Nos. 131/1 
15. 65 and 33 the land of which posses- 
sion would be given to the plaintiffs would 
not exceed half the area of the fields. S. 
Nos. 71/1-A and 72/2 of Malkapur were, 
however directed to be given possession 
of to the plaintiffs whollv. Being avsriey- 
ed bv this judgment and decree of the 
trial Court the defendants-transferees 
have filed this appeal. 


4, Now, the first contention which 
is raised on behalf of the appellants in 
this appeal is that the appellants had spe- 
cifically denied the execution of the wakf 
deed and the plaintiffs have failed to exa< 
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mine either the scribe of or any of the 
attesting witnesses to the wakf deed, Ac- 
cording to the learned counsel. there is no 
evidence on record which can be said to 
prove the signature of deceased Sheikh 
Mehatab on the wakf deed and, therefore, 
the wakf deed was not proved. with the 
result that the very basis on which the 
plaintiffs laid a claim to the disputed pro- 
perties had not been established by them. 
Now. so far as the execution of the wakf 
deed is concerned, as we have alreadv 
pointed out above, the trial Court has 
mainly relied on the evidence of Kazi 
Rahimuddin (P. W. 3). Havine carefully 
gone through the evidence of Kazi Rahi- 
muddin however, we are not inclined to 
agree with the view which is taken by the 
learned Judge of the trial Court that Kazi 
Rahimuddin was present at the time of the 
execution of the wakf deed. The wakf 
deed (Ex. P-29) is no doubt a registered 
document, but that does not absolve the 
parties relying on the document from in- 
dependently proving the execution of the 
document before anv claim can be laid on 
the basis of that document. It is a docu- 
ment which shows that it was executed 
on 4-7-1946, It was scribed bv one Anand 
Waman Mauley. resident of Warud. The 
signature of Sheikh Mehatab on the docu- 
ment is in Modi script and the signatures 
of the two attesting witnesses, Sheikh 
Bannoo Sheikh Gafoor and WNaravan 
Sakharamii Patil, are also in Modi scrivt. 
Now. admittedly neither Anand Waman 
Muley. who was scribe. nor anv of the 
attesting witnesses has been examined on 
behalf of the plaintiffs. It is true that the 
wakf deed isnot by law required to be at- 
tested. and the examination of an attest- 
ing witness would not be necessary before 
the document can be said to have been 
proved. But if neither the scribe nor the 
executant of the document was available, 
then the only other witnesses who could 
have validly proved or deposed to the ex- 
ecution of the document bv Sheikh Meha- 
tab would be the attesting witnesses or 
persons who knew the sisnature of Sheikh 
Mehatab, Kazi Rahimuddin is not one of 
the attesting witnesses. nor was there anv 
thing in the document itself to show that 
he was present at the time of its execu- 
tion. Before we refer to the evidence of 
Kazi Rahimuddin, it is necessarv to refer 
to another decument which is on record 
i. e- the will Ex. P-28 which also is exe- 
cuted by deceased Sheikh Mehatab on 27- 
11-1944. That document purports to have 
been signed by Sheikh Mehatab himself 
and there are six attesting witnesses. 
Sheikh Bannoo Sheikh Gafoor is a person 
who has attested both the will dated 
27-11-1944 and the wakf deed Date 4-7-46. 
Kazi Rahimuddin is an attesting witness 


to the will. A reference to one more at- 
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testing witness is necessary, that is. Vasant 
Ramchandra Kukde. The name of Vasant 
Ramchandra Kukde becomes relevant 
when we consider the evidence of Kazi 
Rahimuddin. The execution of the will 
by deceased Sheikh Mehatab does not in 
any way affect the plaintiffs claim if it 
is otherwise proved though it appears that 
by this will dated 27-11-1944 Sheikh 
Mehatab had also dedicated certain pro- 
perties for religious and charitable pur- 
poses, and a part of the proverty was. ac- 
cording to the will, to go to Sheikh Gulab. 
But as found rightly by the learned Judge, 
the will has been superseded. and in view 
of the wakf deed the will does not become 
operative. It is not necessary to refer to 
the evidence of Kazi Rahimuddin who. as 
it appears from the judgment of the learn- 
ed Judge. was assumed to be present at 
the time when the wakf deed was execut- 
ed. The will dated 27-11-1944 was shown 
to Kazi Rahimuddin and he deposed that 
he was present when Sheikh Mehatab 
signed it. Then he deposes that Sheikh 
Mehatab executed a wakf deed in 1946 and 
he was present at that time. When the 
wakf deed was shown to him, he stated 
that Sheikh Mehatab had signed it in his 
presence and that Sheikh Mehatab was 
keeping good health when he executed the 
wakf deed. His evidence in cross-examina-~ 
tion however. shows that his statement 
that he was present at the time when 
Sheikh Mehatab executed the wakf deed 
cannot be accepted as true. When he was 
asked about the details of the time when 
the wakf deed was written. he exnressed 
his inability to sav whether the wakf deed 
was executed in the morning or in the 
evening. He also could not give the names 
of the other persons who were present on 
that day and whether those persons were 
from Shenduriana or some other villages. 
Shenduriana was the place where 
Sheikh Mehatab resided and where 
the document was written. He further 
says that Vasant Kukde. Gangaram Bhu- 
raji and Shankarrao Mukhlaii were 
among the persons present when the 
wakf deed was written. and Vasant Kukde 
wrote the wakf deed. According to him. 
Vasant Kukde was specially called from 
Warud for writing the document. Now, 
the document itself shows that Vasant 
Kukde had not written the document and 
he was only an attesting witness to the 
will executed two vears earlier. Neither 
Gangaram Bhuraii nor Shankarrao Mukh- 
laji nor Vasant Kukde are examined as 
witnesses. There is no other means of as- 
certaining whether they were really pre- 
sent. These are the persons who are the 
attesting witnesses to the will. and in all 
probability. when the witness was refer- 
Ying to these names. he was obviously re- 


ferring to these witnesses as those who 
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had signed as attesting witnesses on the 
will. The witness went to the extent of 
deposing that he had attested the wakf 
deed. As already pointed out. there were 
only two attesting witnesses to the wakf 
deed and Kazi Rahimuddin is not one of 
them. When the witness was devosing to 
the fact of his having attested the docu- 
ment, it appears to us that he was all the 
time deposing to the will and not to the 
wakf deed because he is a witness to the 
will. The witness further stated that the 
wakf deed was handed over to the pan- 
chas plaintiff after it was written. Moham- 
mad Kasam (P. W. 1) who is examined as 
P. W. 1 however, does not depose that the 
wakf deed was given to him after it was 
written. Mohammad Kasam’s statement 
in examination-in-chief was that the wakf 
deed was wiven to him two or three davs 
prior to his death by Sheikh Mehatab 
himself. According to the witness, the 
Plaintiffs were called there. but he pre- 
varicated later and said that the wakf deed 
was handed over to the plaintiffs two or 
three days after its registration. The 
witness further claims to have gone to 
Morshi two days after the document was 
written for the purpose of registration of 
the wakf deed. and the deed was, accord- 
ing to him, registered on the third dav. 
This statement again is not borne out by 
the endorsement of registration on the 
document. The document was written on 
4-7-1946 and it was registered about 20 
days later i e. on 24-7-1946. When the 
witness was further cross-examined as to 
when the wakf deed was executed. he 
stated that it was executed in the month 
of April while the wakf deed was actual- 
ly executed in the month of July 1946. All 
these statements which are made bv wit- 
ness Kazi Rahimuddin clearly show, in our 
view, that the witness knew nothing about 
the wakf deed nor was he present at the 
time when it was either executed or re- 
gistered. Now, the learned Judge. while 
noticing these discrepancies in the evi- 
dence of Kazi Rahimuddin, has tried to 
explain away the discrenancies bv observ- 
ing that the confusion was verv likely 
when the witness was coming forth to sav 
about the execution of two documents in 
his presence. While making these obser- 
vations the learned Judge seems to have 
assumed that the witness was present at 
the time of the execution of the wakf deed 
when that was the very fact which had to 
be ascertained after going through his evi- 
dence. It is not disputed that no other 
witness speaks of having seen Sheikh 
Mehatab sign this document, and if Kazi 
Rahimuddin’s evidence is rejected. there 
is no other oral evidence on which it could 
be held that it is proved that the signature 
on the wakf deed (Ex. P-29) is that of 
Sheikh Mehatab. 
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5. Miss De. learned counsel ap- 
pearing on behalf of the plaintiffs, how- 
ever, contends that even on the other two 
grounds. namely, the comparison of the 
handwriting and the endorsement made 
by Sub-Registrar, the finding that the ex- 
ecution has been duly proved can be sus- 
tained. Now. it is no doubt true that the 
learned Judge has tried to compare the 
signature of the executant on the wakf 
deed with the signature made by him on 
the will. We are not in a nosition to as- 
certain whether the learned Judge who 
decided the suit was familiar with the 
Modi script. But that apart, in our view 
though it is permissible for a Court under 
Section 73 of the Evidence Act to compare 
signature, a comparison of handwriting 
as a mode of proof is verv hazardous and 
inconclusive. specially when it is made bv 
one not conversant with the subiect and 
without such guidance as might be derived 
from the evidence of experts. The Judge 
should not, therefore. decide the question 
whether the disputed signature agreed with 
the other signatures of a certain person 
merely on his own inspection without the 
asSistance of expert evidence: See also 
Azmat Ullah Khan v. Shiam Lal, AIR 1947 
All 411. By such a comparison of signatu- 
res, the document cannot be said to have 
been proved as reauired by Section 67 of 
the Evidence Act. 


6. The learned Judge then relied 
on the provisions of Section 60 of the 
Indian Registration Act, 1908. and held 
that the certificate of registration under 
Section 60 of that Act was “some 
evidence of execution”. Sub-section (1) of 
Section 60 provides that after such of the 
provisions of Sections 34. 35 58 and 59 as 
apply to any document presented for re- 
fistration have been complied with. the 
registering officer shall endorse thereon a 
certificate containing the word “register- 
ed”, together with the number and page 
of the book in which the document has 
been copied. Then sub-section (2) provi- 
des that such certificate shall be signed. 
sealed and dated by the registering Offi- 
cer, and shall then be admissible for the 
purpose of proving that the document 
has been dulv registered in manner pro- 
vided by this Act, and that the facts men- 
tioned in the endorsements referred to in 
S. 59 have occurred as therein mentioned 
Sec. 59 requires the registering Officer to 
affix the date and his signature to all en- 
dorsements made under Sections 52 and 
58. relating to the same document and 
made in his presence on the same dav. 
Now it is difficult for us to appreciate the 
argument which is advanced on behalf of 
the plaintiffs that even though the evi- 
dence of Kazi Rahimuddin is rejected. the 
endorsements made under Section 60 (2) 
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would be sufficient to prove the execu- 
tion of the document (Ex. 29). In our 
view. there is nothing in Section 60 (2) bv 
which these endorsements made by the 
registering officer could be treated as sub- 
stitute for the evidence which is contem- 
plated bv Section 67 of the Evidence Act 
when a document which has been executed 
by a person is required to be proved. Sec- 
tion 67 of the Evidence Act provides that 
if a document is alleged to be signed or to 
have been written wholly or in part bv 
any person. the signature or the writine of 
so much of the document as is alleged to 
be in that person’s handwriting must be 
proved to be in his handwriting. It has 
been held bv this Court as far back as in 
Maruti v. Dattu. AIR 1923 Bom 253 (2) 
that from the endorsement made bv the re- 
gistering officer that a certain person ad~ 
mitted the execution, it mav be presumed 
that the person who admitted execution 
was the person who siened the deed but 
that does not itself prove who signed the 
deed. That was a case in which the plain- 
tiffs title to the suit property depended 
on a document which was a sale deed 
which purported to have been executed 
by the defendant No. 1. The defendant 
No. I was not examined. nor was the 
writer of the document nor was anv wit- 
ness who purported to have attested it 
examined, and the question was whether 
the document could be said to be proved 
on the basis of the endorsement made 
under section 60 of the Registration Act. 
Reliance was placed on an earlier decision 
of this Court in Thama v. Govind (1907) 9 
Bom. LR 401. In that case the learned 
Judge has observed: 


“On the document here are endorse- 
ments made in accordance with the pro- 
visions of Section 58 and in those endorse- 
ments it is stated that the executants 
admit execution of the document and re~ 
ceipt of money. We are unable sitting here 
in second appeal to sav that these endor- 
sements prove the execution and the 
receipt of consideration money. but we 
are able to say that the endorsements 
may be admissible for that purpose. We 
must, therefore, reverse the decree of the 
lower appellate Court and send back the 
case for re-determination in the light of 
these remarks. At the same time we de- 
sire to make it clear that though the cer- 
tificate is admissible for the purpose of 
proving that the facts mentioned in the 
endorsement occurred as therein mention- 
ed. we do not wish to fetter the discretion 
of the Court or to suggest that by reason 
of those endorsements the Judge is bound 
to hold that there has been such execu 
tion and pavment as the endorsements 
suggest.” 

The Division Bench, after referring to 
these observations held: 
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“The onlv effect of that decision is 

that the certificate can be considered as 
proving certain facts within the meaning 
of Section 60 of the Indian Registration 
Act. These facts might go so far in this 
case as to show that the person purport- 
ing to sign Ex. 29A admitted his signature 
before the Registrar. In the absence of 
any further evidence and no evi- 
dence was led in the Court be- 
low. that would not be evidence, of the 
necessary link in the chain that the verson 
who admitted execution before the Regj- 
strar was the person who could give title 
to the plaintiff. The only facts which are 
mentioned in the endorsement are that a 
certain person admitted execution, and 
one is entitled to presume that the per- 
son who admitted execution was the per- 
son who signed the deed. But that, as 
T have tried to point out. does not of itself 
prove who signed the deed. It is useless, 
therefore. in mv opinion to send down the 
case for further examination by the Court 
below, It is unfortunate for the plaintiff 
that he was unable to prove his document, 
but as the evidence stands he was bound 
to fail.” 
The case before us is almost identical to 
the case which was being decided bv the 
Division Bench in (cit suv.) = (AIR 1923 
Bom 253 (2)). 

Ta In Indernath Modi v. Nandram. 
(AIR 1957 Rai 231) Wanchoo C. J. (as he 
then was) observed: 

, “Amone the endorsements referred to 
in Section 59. is the endorsement under 
Section 58. The endorsement under Sec- 
58 includes the signature and admission of 
every person admitting the execution of 
the document. It is from this admission 
of execution made under Section 58 that 
the Courts have held that the 
registration of documents is some proof 
of its execution. At the same time, it mav 





be remembered that this mode of proof 


cannot take the place of proof as provided 
by_Section 67 of the Evidence Act which 
lays down that if a document_is alleged 
to be signed or to have been written 














whollv or in part by anv person. the signa- 


ture or the handwriting of so much of 
the document as is alleged to be in that 
person’s handwriting must be proved to 
be in his handwriting.” 
(underlining is ours) 
8» A similar view of the effect of 
the endorsement made under Section 60 
of the Registration Act has been taken 
by the Andhra Pradesh High Court in 
Ramanna v. Sambamoorthv. AIR 1961 
Andh Pra 861. The Division Bench 
observed in paragraph 19 of the iuds- 
ment; 
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“The effect of registration is not to 
prove execution as provided by S. 67 of 
the Evidence Act but onlv to prove an 
admission by the executant to the regis- 
tration in solemn circumstances. The 
certificate of the registering Officer is ad- 
missible not to prove the execution of the 
deed but merely to prove the admission 
of execution, the effect of such admission 
being in each case a separate question.” 


9. We mav also refer to the view 
taken by the Assam and Nagaland High 
Court in Bhutkani Nath v. Kamaleswari, 
AIR 1972 Assam & Naga 15. With refer- 
ence to Section 60 of the Registration Act. 
the Division Bench observed: 


‘It is, however, well-settled that when 
execution of a document is being challen- 
ged the certificate of registration alone 
will not be sufficient proof of the due 
execution of the document. Registration 
does not dispense with the necessity of 
proof of execution when the same is 
denied. It is true that a sale deed is not 
required by law to be attested. Even then 
proof of execution of a sale deed, when 
it is denied will have to be furnished as 
in the case of anv other document under 
Section 67 of the Evidence Act.” 


10. In our view a certificate of 
registration given under Section 60 of the 
Registration Act is not sufficient to prove 
due execution of a document and when 
the execution of a document is denied 
proof as required by Section 67 of the 
Evidence Act must be furnished. In the 
absence of any other evidence on record 
adduced by the plaintiffs, it is clear that 
it is not possible to hold merely on the 
basis of the endorsement of the register- 
ing officer that the execution of the wakf 
deed by deceased Sheikh Mehatab has 
been proved as reauired by Section 67 of 
the Evidence Act. 


11. The Learned counsel appea- 
ring on behalf of the plaintiffs. however, 
referred to the decision of the Privy Coun- 
cil in Gopal Das v. Sri Thakurii AIR 
1943 PC 83. In that case their Lord- 
ships of the Privy Council observed that 
when the objection to be taken isnot that 
the document is in itself inadmissible but 
that the mode of proof put forward is ir- 
regular or insufficient,it is essential that 
the objection should be taken at the trial 
before the document is marked as an exhi- 
bit and admitted to the record and the 
party cannot lie by until the case comes 
before a Court of appeal and then comp- 
lain for the first time of the mode of proof. 
It is difficult for us to see how these ob- 
servations could be of anv assistance to the 
plaintiffs. If Kazi Rahimuddin’s evidence 
was accepted there could be no obiection 
to the mode of proof of the document be- 
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cause if he had seen the document being 
executed, he was the best witness who 
could have proved Sheikh Mehtab’s sig- 


nature. The objection of the defendants 


in the instant case is not to the mode of 
proof but their contention is that the evi- 
dence of Kazi Rahimuddin must be reje- 
cted because he was not present when the 
document was executed. This obiection 
to reading the evidence of Kazi Rahimu- 
ddin as of a witness who could legally 
prove Ex. P-29 could be taken only at the 
stage of arguments and the defendants’ 
contention that Kazi Rahimuddin must not 
be believed as a witness cannot be ruled 
out, and indeed, as we have found. there 
is substance to that objection. Even the 
Privy Council decision in Gopal Das’s 
case (cit sup.) cannot be read as laving 
down that where a stranger to a docu- 
ment denies the execution of the docu~ 
ment, the document must be taken to have 
been proved merely on the endorsement 
of the registering officer. That was a case 
in which the document concerned was a 
registered receipt of the year 1881 and 
the suit in which the auestion with 
regard to that receipt arose was filed 
sometime about forty wears later and it 
was in that context that the Privy Coun- 
cil observed: 


“It seems clear that any objection to 
the sufficiency of the proof upon this 
point would have been idle. the circum- 
stances being such that the evidence of 
due registration is itself some evidence of 
execution as against the plaintiffs.” 


Even there, the words used are “some 
evidence” and we are not. therefore in- 
clined to read the decision of the Privy 
Council in Gopal Das’s case. (AIR 1943 
PC 83) as laving down that proof as con- 
templated bv Section 67 of the Evidence 
Act can be dispensed with in the case of 
a registered document. Itis not, therefore, 
possible for us to sustain the finding of 
the learned Judge that Ex. P-29 was pro- 
ved as a wakf deed dulv executed bv 
deceased Sheikh Mehatab. 


12. Probably anticipating their 
difficulty the learned counsel for the 
plaintiffs has filed an application under 
Order 41, Rule 27 (b), of the Code of 
Civil Procedure. stating that one of the 
attesting witnesses, Sheikh Banu, died 
long back: the other attesting witness 
Narayan Sakharam Patil could not be 
traced; and that the scribe Anand Waman 
Mulev is available, who should now be 
allowed to be examined. Now. it mav be 
stated at this stage that before the trial 
Court the plaintiffs had already cited one 
of the attesting witnesses, Sheikh Banu 
son of Sheikh Gafoor, resident of Morshi. 
as their witness. No reason is disclosed 
as to why he was not examined before 
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the trial Courf. No reason is also dis- 
closed as to why the scribe could not be 
examined in the trial Court. Clause fb) 
of Rule 27 of Order 41 of the Code of 
Civil Procedure as applicable in this 
Court gives a discretion to the appellate 
Court to allow a nartv to adduce addi- 
tional evidence if the party seeking to ad- 


duce additional evidence satisfies 
the appellate Court that such 
evidence. notwithstanding the exer- 


cise of due diligence was not within his 
knowledge or could not be produced bv 
him at the time when the decree or order 
under appeal was passed or made. The 
application discloses no reasons, as already 
stated. as to why the scribe could not 
be produced or summoned in the trial 


Court. The plaintiff's basis of the title 
was the wakf deed and the names of the 
scribe and the attesting witnesses 
appear on this deed itself Our 


attention was drawn bv the learned 
Counsel for the plaintiffs to their aver- 
ment in the application that the plaintiffs 
were poor persons and could not afford 
to summon the said witnesses. This rea- 
son is not borne out by the record. The 
record discloses that the plaintiffs had 
already paid the process fee for issuing 
a process to Sheikn Banu and the process 
parcha to that effect is found in the D 
file of the trial Court. The application 
purported to have been made under O. 41, 
Rule 27 (b) of the Code of Civil Pro- 
cedure must. therefore, be reiected. The 
prayer cannot even be permitted to be 
made under Clause (c) because having 
heard the appeal at length, we cannot 
sav that we are unable to pronounce anv 
judgment in this case without the evi- 
dence of the scribe. As a matter of fact, 
anv further opportunity to the plaintiffs 
to examine the scribe will result in 
almost reopening the whole case because 
one of the defences to the suit is that 
Sheikh Mehatab when he made the wakf 
was not in sound health and that fraud 
was practiced unon him. If the evidence 
of the scribe is allowed to be recorded. 
the cross-examination bv the defendants 
could not be restricted and any oppor- 
tunity to bring on record additional evi- 
dence will be in contravention of the 
provisions of Order 41. Rule 27. of the 
Code of Civil Procedure. The application 
must therefore, be rejected. 


13. In the view which we have 
faken. namely, that the plaintiffs have 
failed to prove that the wakf deed (Ex- 
P-29) was executed by Sheikh Mehatab. 
the plaintiffs must fail in their suit. It 
is wholly unnecessary for us. therefore, 
to go into the further questions which 
were argued on behalf of the appellants. 
We might however, observe that on 
behalf of the appellants it was contend- 
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ed before us that the wakf deed was 
vitiated by fraud and that it was made 
during death-illness and. therefore. even 
if it was proved it could operate only in 
respect of one-third of half share of 
deceased Sheikh Mehatab. ‘The finding 
that the suit properties were ioint pro- 
perties of Sheikh Mehatab and defendant 
No. 1 was not challenged before us on 
behalf of the plaintiffs. The learned coun- 
sel for the defendants had also challenged 
before us the finding on the quantum of 
mesne profits, because according to him. 
since the learned Judge has come to the 
conclusion that there was no evidence on 
either side about the quantum of mesne 
profits, the award of Rs. 1900/- as nomi- 
nal mesne profits was excessive. A con- 
tention was also raised that the decree. 
in so far as it directs a particular por- 
tion of some lands in dispute to be deli- 
vered possession of to the plaintiffs. was 
erroneous because deceased Sheikh 
Mahatab could not lav a claim to anv 
particular part of the fields and if there 
was a partition, according to the learned 
counsel, the properties which were sold 
by the defendants Nos. 1 to 4 could as 
far as possible have been allotted to the 
share of the defendants as a result of 
partition and equities could have been so 
adiusted that the possession of the av- 
pellants was not reauired to be disturbed. 
However, in view of the finding on the 
basic issue of the title of the plaintiffs, 
we do not feel called upon to give anv 
findings on these contentions raised bv 
the defendants-appellants. 


14. The result, therefore is that 
the judgment and decree of the trial 
Court decreeing the plaintiffs’ suit are 
set aside and the plaintiffs’ suit shall 
stand dismissed with costs throughout. 
The court-fees on the claim in the trial 
Court will be recovered from the plain- 
tiffs by the State. 

Appeal allowed. 
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M/s. Klim Plastic Products. Bombay 
and others, Petitioners v. M/s. Paradise 
Industrial Corporation and others, Oppo- 
nents. 

Special Civil Appln. No. 2778 of 1969, 
D/- 19-8-1972. 

Index Note:— (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S- 11 (4) — Jurisdiction 
of Court to strike out defence in eviction 
suit. 

Brief Note:-— {A) Fact that in an 
eviction suit the tenant failed to deposit 
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the interim standard rent in time as fixed 
by the Court. does not bv itself authorise 
the Court under S. 11 (4) to strike out 
the defences of the tenant and order 
an ex parte hearing: more so when the 
tenant’s petition for fixation of fair rent 
(filed prior to eviction suit) is still pend- 
ing. Notwithstanding such failure. tenant’s 
right to seek leave to defend on such 
terms as Court may specifv is not obli-+ 
terated. Leave cannot be refused even 
before the breach of the term occurs. 
(Paras 4 to 8) 
Index Note:-— (B) Bombay Kents, 
Hotel and Lodging House’ Rates 
Control Act (57 of 1947), S. 12 (1), (3) (b) 
and Expln. I — Tenants failure to 
deposit contractual rent — JLandlord’s 
right to recover possession of premises. 
Brief Note: (B) Mere failure of the 
tenant to deposit contractual rent will 
not in any way entitle the landlord to 
recover possession of the premises so 
long he is paying the interim standard 
rent as ordered by the Court and 
observes other conditions of tenancv in 
compliance with Expln. I and sub-s. (3) 
(b) of Section 12 more so when the 
tenant’s application for fixation of stan- 
dard rent filed even prior to eviction suit 
is still pending. (Paras 10. 12) 


D. Y, Lovekar. for Petitioners: D. R. 
Dhanuka. for Opponent No. 1. 


ORDER:— This is a tenant’s petition 
under Article 227 of the Constitution of 
India challenging an ex parte decree 
passed by a Judge of the Small Causes 
Court on August 6, 1969 which was con= 
firmed by an appellate Bench of that 
Court on October 27, 1969. The said deci- 
sions are challenged on the ground that 
the ex parte decree was passed contrary 
to law and without jurisdiction on the 
erroneous basis that an interim order 
passed under Section 11(4) of the Bom- 
bay Rents Hotel and Lodging House Rates 
Control Act, 1947. was not complied 
with by the tenants. The tenant has 
deposited by now all that was ordered to 
be deposited and all the rent that is due 
up to date either in the Smali Causes 
Court or in this Court as ordered bv this 
Court during the pendency of the above 
specia] civil application. 


2. The only auestion which arises 
in this petition is as to whether sub-s. (4) 
of Section 11 fustified the Small Cause 
Court to pass an ex parte decree merely 
because an order for deposit of rent was 
not complied with bv the tenant. It is not 
disputed that a standard rent application 
was filed by the tenant even before the 
evicton suit was filed by the landlord and 
that the application for fixation of stan- 
dard rent is still pending for hearing 
before the Court of Small Causes. 
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Ain Say The relevant portion of S. YL 
(4) runs as follows:— 

“The Court mav also direct that if 
the tenant fails to comply with anv order 
made as aforesaid within such time as 
may be allowed by it. he shall not be 
entitled to appear in or defend the suit 
except with leave of the Court which 
leave mav be granted subject to such 
terms and conditions as the Court may 
specify.” 

4. The only order which can be 
passed by a Court under Section 11 (4) is 
therefore an order directing. after fixing 
the interim standard rent to be deposited 
within a particular time that if the tenant 
fails to comply with any order made as 
aforesaid within such time as mav be 
allowed by it “he shall not be entitled 
to appear in or defend the suit except 
with leave of the Court. which leave mav 
be granted subiect to such terms and 
conditions as the Court may specify”. 
The section does not authorise the Court 
to strike the defences straightway. No 
such direction can be given under S. 11 
(4). The Court, therefore. acted without 
jurisdiction in striking out the defences 
which it did on June 2, 1969 if the tenant 
made a default. 


5. The Legislature has not givena 
power to Courts to decide matters ex 
Parte against tenants merelv because the 
tenants made default in complving with 
the orders passed under Section 11 (4). 
In spite of the default, it is still open to 
the Court to consider whether leave to 
defend should be given to the tenant 
having regard to the facts and circum- 
stances of the case. The Court has no 
power to make the tenants’ right to seek 
leave to defend subiect to a condition 
precedent that the tenant should deposit 
whatever has been ordered bv the Court. 
That would amount to abdication of the 
power to give leave despite defaults 
though such power is vested in the Court. 
It is difficult to understand how the 
Court could pass an order on June 2. 1969 
as follows: 


“The defendant No. 2 to deposit the 
balance amount of Rs. 14.607/- in Court 
within a month and continue to deposit 
Rs. 308/- per month as per order passed 
by scrutiny Court in default. Notice abso- 
lute and defences tobe struck off and suit 
be fixed for ex parte hearing. on 15th 
July 1969, Defendant No. 2 to pav Rs- 30/« 
to the plaintiffs.” 


6. The only order which the 
Legislature wanted the Court to pass 
when directing deposit of the amount 
was to further direct that if the tenant 
fails to comply with the order, “he shall 
not be entitled to appear in or defend 
the suit except with leave of the Court, 


1973 


which leave may be granted subiect to 
such terms and conditions as the Court 
may specify.” This does not mean that 
the Court can even before the default 
was committed, impose a condition that 
the defences will be struck off in snite of 
the fact that the defendant has filed a 
written statement, engaged an Advocate 
and is contesting the suit on various 
grounds and his petition for fixation of 
standard rent is pending in the Court. 
The Court must interpret the law as it 
stands. It has no power to add words to 
it or to subtract words from the section. 
It is difficult to understand wherefrom 
the learned Judge got the words “strike 
off the defences” in Section 11 (4). 

7. The order is tried to be support- 
ed by Mr- Dhanuka the learned counsel 
for the respondent on the ground that 
the above order passed on June 2, 1969, 
by the learned Judge in fact amounts to 
an order under Section 11 (4): and it 
should be read as an order made under 

that section reading for the words 
~ “defences to be struck off’ the words 
that the tenant “is directed to comply 
With the order and if he fails to do so 
he shall not be entitled to appear in or 
defend the suit except with leave of the 
Court which leave mav be granted sub- 
ject to such terms and conditions as the 
Court may specify”. Mr. Dhanuka further 
urged that as the Court could impose 
terms, it could, having regard to the pre- 
vious conduct of the tenant, impose the 
terms of striking off defence and ex parte 
hearing as was done in this case. With- 
out doing violence to the words of the 
section, it is impossible to construe the 
words “defences to be struck off” to mean 
the words as are contained in S. 11 (4). 
Leave could not be refused as a term of 
the order even before the tenant com- 
mitted defaults. The Legislature knew 
the words “strike off the defences” and 
if it wanted the Court to pass such an 
order the Legislature would have con- 
ferred the powers on the Courts. 


8. The ordinary rule of construc« 
tion is to intend the Legislature to have 
meant what they have actually express- 
ed. The intention of the Legislature 
must be deduced from the language used. 
The Legislature has used clear and un- 
equivocal language with regard to the 
order which can be vassed bv the Court 
under Section 11 (4). The dutv of the 
Court is to expound the law as it stands 
and not to imagine that the lesislature 
has intended something else. There is 
nothing in Section T1 (4) which indicates 
that the Legislature inended the defences 
of the tenant to be struck off and ex 
parte hearing to be ordered even before 
the tenant failed to deposit as ordered 
by the Court. 


K. P. Products v. P. I. Corpn. (Vaidya J.J 


[Prs. 6-11] Bom. 251 


9. The order passed by the Court 
on June 2. 1969. being illegal and with- 
out jurisdiction every step that was taken 
by the Court subseauently must be con- 
sidered to be without iurisdiction and 
illegal. Mr. Dhanuka relied on the appli- 
cations made by the tenant for giving 
leave to defend which were rejected and 
argued that as the tenant had not chal- 
lenged the said orders. it is not oven to 
the tenant to contend that the Court was 
not competent to pass an ex parte decree. 
As stated above everything thatwas done 
by the Court including entertaining the 
applications, passing orders on the apli- 
cations made by the tenant and passing 
the impugned ex parte decrees must be 
considered to be without jurisdiction as 
the Court had no jurisdiction. before the 
tenant committed defaults to‘strike off 
the defences and to direct ex parte hear- 
ing under Section 11 (4). Hence. the 
decrees passed by the two Courts below 
must be set aside. 


10. The next question is what is 
the proper order to be passed in 
this petition. The petitioners have ad- 
mittedly deposited by now all amounts as 
ordered by the trial Court from time to 
time previous to the aforesaid order dated 
June 2, 1969 striking out their defence. 
The petitioners have also deposited 
monthly rent at the interim rate of 
Rs. 308/- as directed by the trial Court 
up-to-date. As stated above, the standard 
rent application filed by the petitioners 
prior to the eviction suit is still pending 
in the Court of Small Causes. Thus there 
is still existing a dispute between the 
parties with regard to the amount of 
standard rent and permitted increases. 
The two Courts below erred in Jaw in 
applying the provisions of Section 12 (3) 
(a) despite the dispute. Thev_ourht to 
have applied the provisions of Section 12 
(1), 12 (3) (b) and Explanation I to Sec- 
tion 12. As the tenants have deposited 
by now all amounts as ordered bv the 
trial Court and this Court. it must be 
held that the provisions of Section 12 (3) 
(b) are complied with. No decree for evic- 
tion can be passed in favour of the land- 
lords in the suit. The suit in so far as 
it is for eviction is liable to be dismissed. 


11. Mr. Dhanuka. however. sub- 
mitted that the plaintiff’s suit is not merely 
for possession but also for arrears of rent 
on the basis of the contractual rent. He. 
therefore, submitted that if the standard 
rent application filed by the petitioner 
is dismissed, tha tenant would be liable 
to pay contractual rent and even assum- 
ing that Section 12 (3) (b) applies it will 
be the dutv of the tenant to denosit 
in Court the arrears of rent on the basis 
of the contractual rent and also costs of the 
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suit and if he fails to do so he would be 
failing to comply with the provisions of 
Section 12 (3) (b) and the plaintiffs would 
be entitled to a decree for eviction. He 
further submitted that in the appeals filed 
before the appellate Bench of the Court 
of Small Causes and even in the petition 
filed here all that the petitioners have 
prayed is that the suit should be retried 
and not that the suit should be dismissed. 
I do not think that this is enough to keep 
the suit alive on the record of the Small 
Cause Court and to allow further time 
of that Court to be wasted. during the 
pendency of a standard rent application. 


12. Under Explanation I to Sec- 
tion 12. in any case where there is a dis- 
pute as to the amount of standard rent or 
permitted increases recoverable under the 
Act. the tenant shall be deemed to be 
readv and willing to pay such amount if, 
before the expiry of the period of one 
month after notice referred to in sub-sec< 
tion (2), he makes an application to the 
Court under sub-section (3) of Section 11 
and thereafter pavs or tenders the amount 
of rent or permitted increases specified in 
the order made by the Court. The ten- 
ants in this case have undisputedlv com< 
plied with Explanation I to S. 12. As they 
have complied with that Explanation, 
under Section 12 (1). the landlords shall 
not be entitled to the recovery of posses= 
sion of any premises so long as the tens 
ant pays, or is ready and willing to pav- 
the amount of the standard rent and per- 
mitted increases if any, and observes and 
performs the other conditions of the ten- 
ancy, in so far as they are consistent with 
the provisions of the Act. The submis- 
sions of Mr. Dhanuka ignore this provision 
of law. Having regard therefore to the de- 
posits made by the tenant in compliance 
with the orders of the Court. it must be 
held that the landlords have no 
cause of action to recover possession- 


13. It may be that as and when 
the standard rent application is decided. 
he may still have a right to terminante the 
tenancy for non-payment of rent. That 
is a different matter. At present his cause 
of action has come to an end. I think, 
therefore, that the ends of iustice require 
that the suit of the plaintiffs should be 
dismissed with costs with libertv to the 
plaintiffs to resort to such remedies as are 
available to them in respect of the arrears 
of rent if any. arising from the decision 
of the Small Cause Court in the standard 
rent application. The contention of Mr. 
Dhanuka that the petitioner has not pray- 
ed in the petition filed in this Court for 
setting aside of the decree is not correct. 
The praver in the petition is for setting 
aside not merely the decree for possession 
but the entire decrees passed by the two 
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Courts below. They have not prayed 
merely for retrial of the suit as contended 
by Mr. Dhanuka. 


14, In the result. the petition suc~ 
ceeds. The decree passed by the Judge of 
the Small Cause Court on August 6. 1969 
and the decree passed by the appellate 
Bench on October 27, 1969 are both set 
aside. However, having regard to the fact 
that the tenants took considerable time to 
pav all the arrears of rent they must be 
ordered to pav the costs of the plaintiffs 
in the trial Court as also the costs of this 
petition. As the plaintiffs had to appear 
several times in this case at interlocutory 
stage of the special civil application 
through advocates, the costs of the petition 
shall be quantified at Rs. 300/-. The 
plaintiffs will be at liberty to withdraw 
all amounts deposited bv the tenant in this 
Court and in the Small Cause Court sub- 
ject to accounts to be made after the de+ 
cision of the standard rent application fil- 
ed by the tenants. 


Petition allowed. 
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Suryakant Ramchandra Mudake. Ap% 
pellant v. Shivalinga Vishwanath Ghon-« 
gade, Respondent. 


_Appeal No. 135 of 1965. D/- 12-4-1972, 
against decision of B. A. Latthe. 2nd Extra 
ate 3 . at Sholapur in Appl. No. 615 
o . 


Index Note:— (A) Bombay Tenancy 
and Avricultural Lands Act (67 of 1948), 
Section 29 (2) — Anvnlication under Sec- 
tion 31 by landlord for possession after 
terminating tenancy — Delivery of pos- 
session refused by Mamlatdar but erant- 
ed by Appellate as also bv revising au- 
thority — Wrongful possession of tenant 
— Starting point for calculating mesne 
profits. (X-Ref:— Sections 31. 78). (1966) 
68 Bom LR 874, Dissented from. 


_ Brief Note:— (A) Although under Sec- 
tion 29 (2), the original authority for 
ordering delivery of possession is the 
Mamlatdar, the ultimate order to be ex- 
ecuted being the order of the final autho- 
rity either appellate or revising under 
Section 78 (2). the order for delivery of 
possession under Section 29 (2) would be 
the order of such final authority either 
appellate or revising and not the order of 
the Mamlatdar. Conseauentlv it is the 
order of the final authoritv and not of the 
Mamlatdar which determines the terminus 
a auo for determining starting point of 
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wrongful possession for calculating mesne 
profits. Case law discussed. 
(Paras 6, 10. 12. 13) 


Cases Referred: Chronological Paras 


(1969) 71 Bom LR 12 = ILR (1971) 
Bom 27 (FB). Vasant Hariba v. 
_ Jagannath 4, 10 
AIR 1966 SC 1085 = (1966) 2 SCR 
2135, Venkatesh Narahar v. Haiisaheb- 
Khadirsaheb 4.7 
(1966) 68 Bom LR 874 = ILR 1967 


Bom 73, Balkisan v. Tukaram K a y 
AIR 1965 SC 1457 = (1965) 2 SCR 

328, Patel Chunibhai v. Narayan- 

rao 4, 8 
AIR 1963 Bom 79 = 64 Bom LR 635 

(FB), Ramchandra Anant v- 

Janardan 4,9 
(1962) F. A. No 458 of 1962, D/- 

18-10-1962 (Bom) 4, 11 


AIR 1954 Bom 358 = 56 Bom LR 
308, K. K. Varma v. Union of India 2 


J. H. Lalit for U. R. Lalit. for Ap- 
pellant: M. B. Kadam, for Respondent. 


JUDGMENT:—- The appellant-plain~ 
tiff filed Regular Civil Suit No. 675 of 
1962 out of which the present appeal 
arises, for mesne profits in respect of half 
of the land Survev No. 247/1 situate in 
the village of Mardi in Taluka North Sho- 
Japur of Sholapur District. for the vears 
from 1957-58 to 1961-62. The plaintiff 
alleged that he had filed Tenancy Case 
No. 288 of 1957 against the respondent~ 
defendant. who was his tenant in respect 
of the whole of the land Survey No. 247/1. 
for possession on the ground that he re- 
quired the land bona fide for personal 
cultivation. The notice terminating the 
tenancy was issued with effect from 31st 
December 1956 and thereafter he filed the 
application under Section 31 of the Bom- 
bav Tenancy and Agricultural Lands Act 
1948 (hereinafter called “the Act”) for 
possession. The Mamlatdar dismissed the 
application on 31st August 1957. The 
plaintiff then went in appeal to the 
Deputy Collector. and the Deputy Col- 
lector in appeal ordered delivery of pos- 
session of half of the suit land. that is to 
sav. 5 acres and 174 gunthas. on 7th June 
1958. The defendant then went in re- 
vision to the Revenue Tribunal. The Tri- 
bunal confirmed the order of the Deputy 
Collector on 14th October 1960. It ap- 
pears that thereafter the defendant filed 
Special Civil Application under Article 227 
of the Constitution of India in this Court. 
But we do not know from the record nor 
either of the learned Counsel rould state, 
whether that application was summarily 
dismissed or was dismissed after hearing 
the parties on both the sides. We also do 
not know from the record when the Spe~ 
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cial Civil Application was filed in this 
Court and on which date it was disposed 
of. Thereafter the plaintiff obtained pos- 
session of the land on 21st January 1962. 
The plaintiff. therefore, contended that 
since the tenancy was terminated till he 
obtained possession the possession of the 
defendant was wrongful and. therefore, 
he was entitled to the mesne profits for 
the whole of this period from 1957-58 to 
1961-62. The defence was that the suit 
was not maintainable because the posses- 
sion of the defendant who was a statu- 
tory tenant after the termination of the 
tenancy could not be said to be wrongful, 
and that all that he was liable to pav to 
the plaintiff even after the termination of 
the tenancy was rent which he paid till 
the end of the vear 1961-62. As regards 
the quantum of mesne profits. the defen- 
dant contended that the claim was exces- 
sive. Lastly he also claimed compensa~ 
tory costs. 


_ 2 The learned trial Judge. rely- 
ing on Brigadier K. K- Varma v. The 
Union of India, 56 Bom LR 308 = (AIR 
1954 Bom 358) came to the conclusion that 
the defendant could not be held to be a 
trespasser and that his possession being 
juridical the plaintiff was not entitled to 
mesne profits. He, therefore. dismissed 
the suit with costs. The plaintiff then 
went in appeal to the District Court in 
Civil Appeal No. 615 of 1963. The learn- 
ed appellate Judge also took the view that 
in view of the provisions of Section 31 
read with Sections 29 and 73 of the Act 
and the decision in 36 Bom LR 308 = AIR 
1954 Bom 358, the possession of the defen- 
dant could not be said to be wrongful and, 
therefore the plaintiff was not entitled 
to mesne profits. The learned appellate 
Judge, therefore. confirmed the decree of 
the trial Court and dismissed the anneal 
with costs. Being aggrieved bv this iudg- 
ment and decree, the plaintiff has come in 
second appeal to this Court. 


3 Now, the learned Counsel Mr. 
J.R. Lalit. appearing on behalf of the ap- 
pellant-plaintiff has relied upon Balkisan 
v. Tukaram (1966) 68 Bom LR 874, and has 
argued that though he has claimed mesne 
profits from the date of termination of the 
tenancy, in view of the decision of this 
Court, the possession of the defendant be- 
came wrongful from the date of the order 
of the Mamlatdar passed under Section 29 
(2) of the Act and, therefore it is from 
this date that the plaintiff would be enti- 
tled to mesne profits. I have already 
pointed out that in the instant case. the 
application of the plaintiff for possession 

under Section 31 read with Section 29 (2) 
of the Act was dismissed by the Mamlat~ 
dar and that order was set aside bv the 
Deputy Collector in appeal and it was the 
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Deputv Collector who ordered delivery 
of possession under Section 29 (2) read 
with Section 78 (1) of the Act. It could. 
therefore, have been argued that inasmuch 
as the order for deliverv of possession was 
passed by the Deputy Collector setting 
aside the order of dismissal of the appli- 
cation, bv the Mamlatdar under S. 29 (2) 
read with Section 78 (1) of the Act. the 
possession of the defendant became 
wrongful from that date that is to sav, 
from 7th June 1958. But the learned 
Counsel Mr. Lalit has drawn my atten- 
tion to the observations made bv this 
Court in the aforesaid decision at p. 877. 
These observations run thus:— 


“No doubt, the difficulty would arise 

if the Mamlatdar refuses possession in 
which case the landlord has to file an ap- 
peal. But then since the terminus a quo 
is the Mamlatdar’s order. the Collector in 
appeal does nothing but that what the 
Mamlatdar ought to have done and. in mv 
view therefore. when an order of the 
Mamlatdar refusing to deliver possession 
either on appeal or revision or a further 
application to the High Court is made, it 
must relate back to the date of the Mam- 
latdar’s order refusing to deliver posses- 
sion. and. that being so. in effect, there- 
fore the order must be deemed to have 
been made when the Mamlatdar made his 
earliest order. This view will not create 
any difficulty even in a case where the 
Mamlatdar has directed possession to be 
delivered and his order is subseauently 
revised in appeal or revision. because even 
there also it would be the order the Mam- 
latdar ought to have made............... 
It is because of these observations of this 
Court that the learned Counsel Mr. Lalit 
has argued that the plaintiff in this case 
is entitled to the mesne profits from the 
date of the order of dismissal of the ap- 
plication passed by the Mamlatdar on 31st 
August 1957. 


4. The learned Counsel Mr. Kadam 
appearing on behalf of the respondent-de- 
fendant, has. however, argued that in view 
of the observations of their Lordshins of 
the Supreme Court in Patel Chunibhai v. 
Narayanrao, AIR 1965 SC 1457, Venkatesh 
Narahar v. Haiisaheb Khadirsaheb 
AIR 1966 SC 1085. and observations of 
this Court in Full Bench decisions in Ram~ 
chandra Anant v. Janardan. (1962) 64 Bom 
LR 635 = AIR 1963 Bom 79 (FB) & Vasant 
Hariba v. Jagannath (1969) 71 Bom LR 12 
(FB) the decision in (1966) 68 Bom LR 
874 cannot be said to be good law. In this 
connection he has also drawn mv attention 
to the observations of this Court in First 
Appeal No. 458 of 1962 decided on 18-10- 
1962 (Bom). However. it must be noticed 
here that the judgment in First Appeal 
No. 458 of 1962 is not recorded bv this 
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Court after hearing the parties on both 
the sides. The Division Bench of this 
Court which disposed of that appeal has 
done so summarily and the observations 
made by this Court in that case are in 
the judgment recorded while dismissing 
the appeal summarily. Now. before I pro-= 
ceed to discuss the decisions relied upon by 
the learned Counsel Mr. Kadam. I think 
it would be worthwhile to notice that the 
learned Judge who decided the case in 
(1966) 68 Bom LR 874, and took the view 
that the possession of a tenant becomes 
wrongful from the date of the order of the 
Mamlatdar whether the application made 
by the landlord under Section 31 read 
with Section 29 (2) of the Act is granted 
or dismissed has observed at page 877 of 
the Report that “having regard to the 
terms of Sub-sections of Section 29. it ap- 
pears to me that what was intended was 
there should be an order of the Mamlat- 
dar for delivery of Possession.” Realising. 
however. that in cases where the Mamlat- 
dar dismisses the application for possession 
made bv the landlord under Section 31 
read with Section 29 (2) of the Act, there 
would be no order of the Mamlatdar for 
delivery of possession, he has tried to get 
over the difficulty by observing that 
“since the terminus a quo is the Mamlat- 
dar’s order the Collector in appeal does 
nothing but that what the Mamlatdar 
ought to have done and, therefore. when 
an order of Mamlatdar refusing to deliver 
possession either on appeal or revision or 
a further application to the High Court 
is made. it must relate back to the date 
of the Mamlatdar’s order refusing to deli-~ 
ver possession, and, that being so in 
effect. the order must be deemed to have 
been made when the Mamlatdar made his 
earliest order.” With respect, apart from 
the observations of the Supreme Court 
and the Full Bench decisions of this Court 
cited by the learned Counsel Mr. Kadam. 
I think it is difficult to agree with this 
view. 


5. Section 29 (2) of the Act which 
is relevant here, says that save as other- 
Wise provided in sub-section (3A). no 
landlord shall obtain possession of anv 
land or dwelling house held bv a tenant 
except under an order of the Mamlatdar. 
and for obtaining such an order he is 
required to make an application in the 
prescribed form. It cannot be disputed 
that obviously in each and everv case in 
which a landlord makes an application 
under Section 31 read with Section 29 (2) 
of the Act the Mamlatdar mav not pass an 
order for delivery of possession. In cases 
in which such an order is passed by the 
Mamlatdar. it may be possible to argue 
that when the order for delivery of pos- 
session is passed bv the Mamlatdar the 
date of that order is a terminus a auo for 
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ascertaining from which date wrongful 
possession starts. But when the Mamlat~ 
dar dismisses such an application made by 
a landlord, and in appeal by the landlord. 
the appellate authority or the revising au- 
thority passes an order for delivery of nos- 
session, it is difficult to agree that the order 
is still the order of the Mamlatdar. If the 
words used in Section 29 (2) of the Act are 
to be construed literarily, then unless in 
every case the Mamlatdar passes an order 
for deliverv of possession. it would not be 
possible to contend that the date of the 
order of delivery of possession passed bv 
the Mamlatdar is the terminus a auo for 
the purpose of deciding the date from 
which wrongful possession starts. But 
surely such an interpretation cannot be 
put on Section 29 (2) for the obvious re- 
ason that the Mamlatdar who can pass an 
order for delivery of possession under 
Section 29 (2) of the Act. has also iuris- 
diction to dismiss the application. If that 
is so, it would be difficult to hold in such 
a case that order for deliverv of posses- 
sion passed by the appellate authority or 
Tevising authority would relate back to 
the order of the Mamlatdar. The learned 
Judge who decided the case cited above 
has. therefore. resorted to the theorv of 
“relation back”. But his attention was 
not drawn to the provisions of Sections 73 
and 78 of the Act. If these sections are 
read along with Section 29 (2). then I 
think that the position becomes quite clear 
and it is not necessary to resort to the 
theorv of “relation back.” 


6. Section 73 of the Act provides 
for execution of orders for restoring 
possession passed by the Mamlatdars and 
Section 73 (2). which is relevant here. 
says that an order of the Mamlatdar 
awarding possession or restoring Pposses~ 
sion shall be executed in the manner pro~ 
vided in Section 21 of the Mamlatdars’ 
Courts Act, 1906. as if it was the decision 
of the Mamlatdar under the said Act. But 
Section 78 (2) of the Act also provides for 
the execution of the orders of the appels 
late authority and revising authority. in- 
asmuch as it savs that such orders shall 
be executed in the manner provided for 
the execution of the orders of the Mamlat- 
dar under Section 73. One thing there 
fore, is certain that in a case where the 
application made hv the landlord under 
Section 31 read with Section 29 (2) of the 
Act is dismissed and the appellate autho= 
rity sets aside that order and passes an 
order for delivery of Possession, or the 
appellate authority confirms the order and 
the revising authority sets it aside then 
the order for delivery of possession which 
is to be executed is not the order of the 
Mamlatdar but the order of the appel- 
late authority or that of the revising au~- 
thority, as the case may be. In other 
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words, for the purpose of execution of the 
order of the appellate authority 
and revising authority the order 
passed by the Mamlatdar is treat- 
ed to have merged in the order of the 
appellate authority or revising authoritv 
as the case may be, and no longer in exi- 
stence. If that is so, it would not be pos- 
sible in such cases to treat the order of 
the Mamlatdar as a terminus a auo by' 
resorting to the theory of “relation back.” 
There is also another aspect. It is not 
only the Mamlatdar who is authorised to 
pass the order for delivery of possession 
under Section 29 (2) of the Act. but such 
an order can be passed even by the appel- 
late authority if the Mamlatdar dismisses 
the application of the landolrd. or bv the 
revising authority viz. Maharashtra Reve- 
nue Tribunal, if the appellate authority 
also refuses to pass the order for deliverv 
of possession because Section 78 (1) which 
provides for orders in appeal or revision 
savs that the Collector in appeal and the 
Maharashtra Revenue Tribunal in appeal 
under Section 75 and in revision under 
Section 76 mav confirm. modify or rescind 
the order in appeal, or revision or its ex- 
ecution or may pass such other order as 
may seem legal and iust in accordance 
with the provisions of the Act. That be- 
ing so. if in an application filed by a land- 
lord under Section 31 read with Sec. 29 (2) 
of the Act, the Mamlatdar dismisses the 
application. then the Deputy Collector in 
appeal can order delivery of possession 
under Section 29 (2) read with Section 78 
(1) of the Act. If the Deputy Collector 
also refuses to order delivery of posses- 
sion and confirms the order of the Mamlat- 
dar dismissing such application the Maha- 
rashtra Revenue Tribunal as a revising 
authority can pass an order for deliverv 
of possession under Section 29 (2) read 
with Section 78 (1) of the Act. It is not 
disputed before me that in such cases 
against the order of the Mamlatdar. ap- 
peal to the Collector (Deputy Collector) 
is provided under Section 74 and revision 
to the Maharashtra Revenue ‘Tribunal 
under Section 76 of the Act. In my omr- 
inion, therefore. when an appellate autho- 
Tity or revising authority passes an 
order for delivery of possession 
in such cases, it is an order passed 
under Section 29 (2) read with Section 78 
(1) of the Act and. therefore itis still 
an order under Section 29 (2) of the Act. 
There may be cases in which the Mamlat- 
dar passes an order for delivery of posses- 
sion and the tenant goes in appeal to the 
appellate authority, and the appellate 
authority confirms the order passed bv the 
Mamlatdar or the appellate authority may 
set aside that order and dismiss the av- 
plication and the landlord may approach 
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revising authority mav set aside the order 
of the appellate authority and mav res- 
tore the order passed by the Mamlatdar. 
Even in such eases. the order which would 
be executable would be the order of the 
appellate authority or of the revising au- 
thority, as the case may be, and there- 
fore. in my opinion. though the original 
order for deliverv of possession is passed 
by the Mamlatdar under Section 29 (2) 
of the Act. the ultimate order to be exe- 
cuted being the order of the final autho- 
rity either appellate or revising the order 
for delivery of possesssion under Section 
29 (2) would be the order of such final 
authoritv either appellate or revising and 
not the order of the Mamlatdar, because 
Section 78 (2) necessarily implies that in 
all such cases the executable order is the 
order of the final authority either appel- 
late or revising. If that is so, it is diffi- 
cult to understand how in such cases the 
order of the Mamlatdar can be treated to 
be a terminus a auo for the purpose of 
determining the date when wrongful vos- 
session starts. It is no doubt true that 
Sec. 29 (2) specificallv refers to the word 
“Mamlatdar’. But that is obviouslv be- 
cause Section 29 (2) reauires such an ap- 
plication to be made to the Mamlatdar and 
to no other authority. But if Section 78 
(1) empowers the appellate authoritv and 
also the revising authority to pass the 
order for delivery of possession under 
Section 29 (2) of the Act. then merelv 
because the word ‘“Mamlatdar” is used in 
Section 29 (2). it is not possible to hold 
that therefore the order of the Mamlatdar 
should be the terminus a quo. In fact. as 
I have already pointed out in all such 
cases, the order passed bv the final au- 
thority for delivery of possession. whether 
on confirmation of the order passed by 
the lower authority or on setting aside the 
order passed by the lower authoritv. 
would be an order under section 29 (2) 
read with Section 78 (1) of the Act and, 
therefore. it would still be an order under 
Section 29 (2) of the Act. It seems to me 
therefore that in an application filed bv 
the landlord under Section 31 read with 
Section 29 (2) of the Act, the terminus ʻa 
quo would be the final order, whether it 
is passed by the Mamlatdar or bv the 
appellate authoritv or by the Tevisine au- 
thority and whether it is passed on confir- 
mation or after setting aside the order of 
the lower authority. 


7. Now. turning to the decisions 
relied upon bv the learned counsel Mr. 
Kadam. the first such is the decision re- 
ported in AIR 1966 SC 1085. In that case 
the appellant was the landlord and res- 
pondent No. 1 was the tenant of certain 
lands. Respondent No. 1 defaulted in 
payment of rent for the vears 1951-52, 
1953-54 and 1954-55. On 8th December 
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1956, the appellant served on respondent 
No. 1 three months’ notice in writing 
under Section 14 (1) (b) of the Act ter- 
minating the tenancy on the ground of de- 
fault in payment of rent. On 24th June 
1957. the appellant filed an application 
under Section 29 (2) read with Section 14 
(1) of the Act for possession of the land. 
The Tahsildar, Bijapur allowed the av- 
plication and directed possession of the 
land to be delivered to the appellant. this 
order was affirmed on appeal bv the As- 
sistant Commissioner. Bijapur. On revision 
the Mysore Revenue Appellate Tribunal 
set aside the order of the first two tri- 
bunals and dismissed the application. A 
petition by the appellant under Art. 227 
of the Constitution of India. was summa- 
rily rejected by the Mysore High Court- 
The appellant then filed appeal to the 
Supreme Court by special leave. While 
deciding the question whether the anpli- 
cation was filed within two vears’ period 
of limitation prescribed by Section 29 (2) 
of the Act, Their Lordships observed thus 
in para 5 at page 1087:— 

“Between the date of the termination 
of the tenancy and the date of the order 
for possession under Section 29 (2). the 
tenant continues to be in lawful posses- 
sion of the land and is liable to pay rent 
and not mesne profits.” 


These observations clearly show that un- 
til an order for delivery of possession is 
passed under Section 29 (2) of the Act. the 
possession of the tenant is lawful and, 
therefore till that order is passed, he is 
liable to pay rent onlv. The necessarv 
implication being. he is liable to pay mesne 
profits only from the date of the order 
under Section 29 (2) of the Act. because 
his possession becomes wrongful onlv 
Since that date. It is material to note here 
that in the aforesaid observations. Their 
Lordships do not confine the date of the 
order passed under Section 29 (2) of the 
Act to the date of the order passed bv the 
Mamlatdar under that section. I have 
already pointed out that such an order 
under Section 29 (2) can be passed even 
by an appellate authoritv or by revising 
authority under Section 29 (2) read with 
Section 78 (1) of the Act. If that is so, 
in my opinion. there is some force in the 
argument advanced on behalf of the res- 
pondent that the terminus a auo in such 
cases would be the order under Section 29 
(2) of the Act whether it is passed by the 
appellate authority or by the revising au- 
thority. The learned Counsel Mr. Lalit 
drew mv attention to the first sentence. in 
paragraph 5 at page 1087 which reads 
thus:— 

"In spite of the termination of the 
tenancy, the landlord has no right to 
obtain possession of the land without an 
order of the Mamlatdar under S. 29 (2).” 
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In my opinion, these observations do not 
show that their Lordships were contem- 
plating the order of the Mamlatdar under 
Section 29 (2) of the Act for pointing out 
the terminus a auo for the lawful posses- 
sion of a tenant in such cases. It must be 
remembered that their Lordships were 
considering the question of limitation 
under Section 29 (2) and, therefore, in the 
aforesaid observations relied upon by the 
learned Counsel Mr. Lalit. they were only 
referring to Sec. 29 (2) of the Act. I, 
therefore, do not think that these obser- 
vations support the appellant to show that 
while making the aforesaid observations. 
their Lordships were laying down the 
order of the Mamlatdar passed under Sec- 
tion 29 (2) of the Act as the terminus a 
quo for the lawful possession of a tenant. 
I am, therefore inclined to think that the 
aforesaid observations. by which I am res- 
pectfully bound definitely show that the 
Possession of a tenant in such cases is law- 
ful till the date of the order passed under 
Section 29 (2) of the Act, whether or not 
that order is passed by the Mamlatdar or 
by the Deputy Collector in appeal or by 
the Tribunal in revisio 
Thursday, 13th April 1972. 


8. The next decision. to which mv 
attention is drawn by the learned Coun- 
sel for the respondent, is AIR 1965 SC 
1457. In that case. the appellants were 
tenants against whom orders for eject- 
ment had been passed at the instance of 
the landlord. They contended that in view 
of a certain amendment of Section 32 of 
the Act these orders were illegal and had 
tightly been set aside by the Collector 
under Section 76A of the Act. The aues- 
tions, therefore, which arose in that ap- 
peal depended on the interpretation of 
these two sections. While interpreting 
Section 32 of the Act in paragraph 19 at 
page 1465, Their Lordships of the Supreme 
Court have observed thus:—~- 


“If an application either under Sec- 
fion 29 read with Section 31 
or under Section 29 read with Sec- 
tion 14 was pending on April 1, 1957. 
the tenant would become the purchaser 
on ‘the postponed date’ that is to sav, 
when the application would be finallv re- 
fected. But if the application be finally 
allowed, the tenant would not become the 
purchaser. The expression ‘an applica- 
tion’ in the proviso means not only an ap- 
plication under Section 31 but also an ap- 
plication under Section 29 read with Sec- 
tion 14.” 

Relying on the words “when the applica- 
tion would be finally rejected. But if the 
application be finally allowed...... in 
the aforesaid observations. it is argued 
that ina case where an application is made 
by a landlord under Section 31 read with 
Section 29 (2) of the Act after terminat- 
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ing the tenancy, the tenant continues to 
be in lawful possession as a tenant till the 
application of the landlord is finally re- 
jected or is finally allowed. In other 
words, according to the learned Counsel, 
these observations do not show that in 
such a case a tenant would be in lawful 
possession as a tenant only till the date 
of the order passed by the Mamlatdar 
under Section 29 (2). The learned Coun- 
sel has also pointed out other observations 
in support of his argument from para- 
graphs 21 at page 1465 where the obser- 
vations are:— 


“It is true that on July 10, 1957, the 
other application under Section 29 read 
with Section 31 was pending. and conse- 
quently the appellant was still a tenant 
and had not become the purchaser.” 


These observations also show that in an 
application filed by a landlord under Sec- 
tion 31 read with Section 29 (2) 
of the Act, the tenant continues 
to be a tenant till the application is 
finally rejected. That is so. But the learn- 
ed Counsel Mr. Lalit has argued that these 
observations are made in connection with 
the interpretation of Section 32 of the Act 
which is a special provision protecting the 
rights of such tenants who could not be- 
come the owners on the tillers’ dav. that 
is to say, on 1st April 1957, because of the 
pending proceedings either under Sec 

read with Section 29 (2) or under Tec 
tion 14 read with Section 29 (2) of the 
Act. According to him, therefore, these 
observations do not help the respondent 
to show that he continued to be a tenant 
in lawful possession even after the date 
of the order passed by the Mamlatdar. 
I think that though these observations 
were made by their Lordships while in- 
terpreting Section 32 of the Act, still it 
must not be forgotten that they were 
made with reference to the application 
under Section 31 read with Section 29 
(2) or under Section 14 read with Sec- 
tion 29 (2) of the Act. It is quite clear 
from these observations that in all the 
applications under Section 31 read with 
Section 29 (2) of the Act filed by land- 
lords before 1st April 1957, the possession 
of a tenant would be lawful till such ap- 
plications are finally rejected. There is 
mothing to indicate in this decision that 
whether an application under Section 31 
read with Section 29 (2) of the Act is 
ultimately granted or rejected, the order 
of the final authority must relate back 
to the order of the Mamlatdar. In fact, 
if such a position is accepted, the very 
purpose of Section 32 of the Act which 
enables a tenant to become an owner on 
the termination of the proceeding under 
Section 31. would be defeated, because 
in such an event, if the final order of 
rejection is to relate back to the order 
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of the Mamlatdar, with the result that 
after the passing of the order of the 
Mamlatdar, his possession becomes 
wrongful, there may be cases in which 
such an order being passed by the 
Mamlatdar before lst April 1957, the 
tenant would not be able to claim title 


under Section 32 on Ist April 1957, he. 


being not a tenant in lawful possession 
on that day in such cases. It is true that 
this decision does not indicate as to what 
fis to happen if the application made by 
a landlord under Section 31 read with 
Section 29 (2) of the Act is finally grant- 
ed. But the fact cannot be gainsaid that 
in view of the interpretation put on Sec- 
tion 32, at any rate, in cases of such 
applications which are finally rejected, 
there is no scope for the application of 
the theory of “relation back.” 


9. Coming to the Full Bench de- 
cisions of this Court, the first one relied 
upon by the learned Counsel Mr, Kadam 
is reported in (1962) 64 Bom LR 635. In 
that case, the landlords after giving 
notice to their tenant before December 
81, 1956, under Section 31 of the Act — 
terminating his tenancy, subsequently, 
before March 31, 1957, made an applica- 
tion for obtaining possession of the land. 
During the pendency of this application, 
the landlords on July 17, 1958, gave an= 
other notice to the tenant under Sec- 
tion 14 of the Act terminating his tenancy 
and on December 11, 1958, they made 
an application under Section 29 read with 
Section 14 of the Act for obtaining pos- 
session of the lands. The landlords did 
mot belong to the categories mentioned 
in Section 31 (3) of the Act. On the 
questions (1): whether the landlords’ ap- 
plication for possession under Section 29 
read with Section 14 of the Act was 
tenable on the ground that the land- 
lords, having once terminated the tenancy 
under Section 31 of the Act. were not 
entitled to terminate the tenancy again 
on any of the grounds mentioned in Sec- 
tion 14 of the Act. and (2) whether the 
landlords’ application under Section 29 
read with Section 14 of the Act was not 
tenable on the ground that it was filed 
after March 31, 1957, this Court held 
that the application for possession made 
by the landlords under Section 29 read 
with Section 14 of the Act was not un- 
tenable merely on the ground that they 
had previously terminated the tenancy. 
by a notice given by them under Sec- 
tion 31 of the Act. The Court also held 
that the application under Section 14 
read with Section 29 (2) of the Act was 
mot maintainable, the same being filed 
after 1st April 1957 — the Tillers’ day. 
Mr. Kadam here again has relied upon 
the following observations made by the 
Court at page 641 :— 
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' “Under the ordinary law, if a tenant 
continues in possession after his tenancy 
has been determined, his possession is 
protected by law and he cannot be ousted 
except in due course of law, but he has 
no right to possession after the termina 
tion of tenancy. Under the Tenancy Act, 
however, even after his tenancy has been 
determined by a notice given by his landa 
lord, the tenant has a legal right to con- 
‘tinue in possession, until the Mamlatdar 
has made an order for possession being 
restored to the landlord. During the 
intervening period, the tenant has an 
estate in possession, of which he can 
only be deprived by an order of tha 
Mamlatdar. A landlord cannot say for 
certain whether his application for pos 
session based on the termination of the 
tenancy by him will be granted by the 
Mamlatdar. Consequently, if during the 
above period i.e. the period between tha 
termination of the tenancy by a notice 
given by the landlord and the disposal 
of the application for possession made 
tothe Mamlatdar by the landlord 


(Underlining is mine), another ground 
for taking back possession of the land 
under the provisions of the Tenancy Act 
becomes available to the landlord, thera 
fis no reason why he should not be able 
to terminate the tenancy and apply fon 
possession on that ground also.” 








Tt is necessary to notice that in that casa 
at the time when the landlords gave, ans 
‘other notice on 17th July 1958 under 
Section 14 of the Act informing the 
ttenant of their decision to terminate tha 
tenancy on the ground of defaults in tha 
payment of rent, the Mamlatdar had long 
ago disposed of the application of the 
landlords under Section 31 read with Sec-~ 
tion 29 (2) of the Act and appeal was 
pending before the District Deputy Cols 
lector. It was during the pendency of 
this appeal that the second notice was 
given by the landlords. The learned 
Counsel Mr, Kadam has pointed out from 
the aforesaid observations that according 
to these observations, the landlord would 
be entitled to terminate the tenancy by: 
giving a second notice if another ground 
for taking back possession under the Act 
becomes available to him between tha 
termination of the tenancy by the first 
notice and the disposal of the application 
for possession made to the Mamlatdar by 
him. In other words. the argument is 
that for giving second notice terminating 
the tenancy, the tenant must be a tenant 
after the first notice terminating the 
tenancy is given either under Section 31 
or under Section 14 read with Section 29 
(2) of the Act. If, therefore such a se- 
cond notice can be given by the landlord 
between the termination of the tenancy 


1973 


by the first notice and the dis- 
posal of the application made to the 
Mamlatdar, the tenant is a tenant in law+ 
ful possession after the first notice ter- 
minating the tenancy is given to him till 
the disposal of such application made to 
the Mamlatdar. These observations do 
not show that the order of the Mamlat- 
dar would be a terminus a quo for de~ 
termining the nature of possession. 
They indicate that the final disposal of 
the application, whether it is by the 
Mamlatdar or by the appellate authority 
or by the revising authority. would be a 
terminus a quo. If that is so, the posses- 
sion of the tenant would be lawful since 
after the first termination of tenancy till 
the application made to the Mamlatdar 
under Section 31 read with Section 29 of 
the Act is finally disposed of. The learn- 
ed counsel Mr. Lalit has, however, relied 
upon the first part of the aforesaid ob- 
servations where the learned Chief Jus- 
tice who delivered the judgment of the 
Court has said that “under the Tenancy 
Act, however, even after his tenancy has 
been determined by a notice given by 
his landlord, the tenant has a legal right 
to continue in possession, until the Mam~ 
latdar has made an order for possession 
being restored to the landlord. During 
the intervening period, the tenant has an 
estate in possession, of which he can 
only be deprived by an order of the 
Mamlatdar.” It is true that these obser~ 
vations suggest that in such cases the 
tenant has a legal right to continue in 
possession until the Mamlatdar has made 
an order for possession being restored to 
the landlord and the tenant has an 
estate in possession which can only be 
deprived by an order of the Mamlatdar. 
But I am inclined to think that these 
observations only reproduce the words 
of Section 29 (2) of the Act, These ob- 
servations are not intended to lay down 
that the tenant has a legal right to con- 
tinue in possession only until the date 
of the order of the Mamlatdar and not 
thereafter, whether or not the applica- 
tion made by the landlord is taken up 
to the Tribunal and is finally disposed of 
by that authority. In fact, the subse- 
quent observations, to which I have al- 
ready made a reference and which are 
relied upon by the learned counsel Mr. 
Kadam, embody the opinion of the Court 
regarding the nature of the possession of 
the tenant after termination of tenancy 
till the application under Section 31 read 
with Section 29 (2) of the Act is finally 
disposed of. In fact, as I have already 
pointed out, in that case second notice 
was given terminating the tenancy after 
the date of the order passed by the 
Mamlatdar and if the interpretation put 
upon these observations by the learned 
counsel Mr, Lalit is correct, then second 
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notice terminating the tenancy under 
Section 14 would not have been tenable, 
because according to the interpretation 
put by the learned counsel, the order of 
the Mamlatdar is a terminus a quo which 
puts an end to the lawful possession of 
the tenant and his possession thereafter 
becomes wrongful. It is not the case of 
the appellant in this appeal that the ter- 
minus a quo in such application for de- 
termining the nature of possession of the 
tenant is the order of the Mamlatdar if 
such an application is granted, and the 
order of the final authority if such an 
application is rejected. because in this 
connection the learned counsel Mr, Lalit 
relied on the observations of the learn- 
ed Judge in (1966) 68 Bom LR 874 at 
p. 877, which read thus:— 

“This view will not create any diffi- 

culty even in a case where the Mamlat~ 
dar has directed possession to be deliver- 
ed and his order is subsequently revised 
in appeal or revision, because even there 
also it would be the order the Mamlat- 
dar ought to have made.” 
The appellant’s contention, therefore, is 
whether an application under Section 31 
read with Section 29 (2) of the Act is 
finally rejected or granted. the terminus 
a quo is the order of the Mamlatdar on 
the basis of the theory of “relation 
back”. The observations of the Full 
Bench decision quoted above appear to 
me to be in conflict with the observa- 
tions made by the learned Judge in (1966) 
68 Bom LR 874, I am, therefore, of the 
opinion that the observations in the 
Full Bench decision in (1962) 64 Bom LR 
635 support the contention of the res- 
pondent that the terminus a quo in such 
cases for determining the nature of pos- 
session of the tenant would be the final 
order disposing of the application made 
under Section 31 read with Section 29 
(2) of the Act. 

10. Another Full Bench decision, 
to which my attention is drawn by the 
learned counsel Mr. Kadam, is (1969) 71 
Bom LR 12. In that case, respondent No. 1 
who was the landlord of a field gave 
notice to his tenant on March 18, 1955, 
terminating his tenancy under Section 29 
read with Section 34 of the Act. on the 
ground that he bona fide required the 
land for his personal cultivation, On 
May 10, 1956, the landlord put in his 
application under Section 34 read with 
Section 29 of the Act for possession of 
the land and the Mamlatdar on October 
8, 1956. ordered that possession should 
be delivered. The landlord took posses- 
sion on April 21, 1957. and after culti- 
vating the land personally for over three 
years, he sold the land to respondent 
No, 2 on August 8. 1960, giving him 
possession on that date. In the mean- 
time, the tenant having died before the 
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sale-deed was executed, his son, the ap- 
plicant, filed an application on Septem- 
ber 26, 1960, under Section 37 read with 
Section 39 for possession on the ground 
that as the landlord who had acquired 
the land for his personal cultivation had 
ceased to cultivate it personally. the land 
should be restored to him. This applica- 
tion was allowed by the Mamlatdar who 
awarded possession, but on appeal by 
the landlord: the District Deputy Collec- 
tor and the Maharashtra Revenue Tri- 
bunal held that the tenant was not en- 
titled to get possession of the land on 
the grounds (1) that as the landlord had 
taken possession on April 21, 1957, ie. 
prior to February 9, 1961, when the Am 
ending Act, Mah. Act IX of 1961, came 
into force, the words “or Section 34 of 
this Act as it stood immediately before 
the commencement of the Amending Acf 
of 1956”, in Section 37 (1) of the Act 
could not be read retrospectively, (2) 
that the applicant had no right to apply 
under Section 37 because he was not a 
tenant, inasmuch as. the original tenant 
being merely a statutory tenant his right 
qua tenant was a personal right which 
could not be inherited by and passed on 
to e applicant and (3) that respondent 
No, 2 who was a transferee from the 
landlord was included within the defi- 
nition of “Landlord” and the’ applicant, 
therefore. had no right to apply under 
Section 37 so long as the transferee con= 
tinued to cultivate the land for the re- 
maining part of 12 vears period men- 
tioned in Section 31 or old Section 34. 
This Court held that on the landlord 
exercising the right to take possession 
for his personal cultivation the tenancy 
was not terminated but pro tanto sus- 
pended or held in abeyance and, there- 
fore, the question regarding the retros< 
pective applicability of the amendments 
made by Mah, Act IX of 1961 did not 
arise for consideration, and the landlord 
on ceasing to use the Jand for his per- 
sonal cultivation should forthwith re- 
store the land to the applicant under 
Section 37. While delivering the judg~ 
ment. the Court has held:— 


“Thus though Section 34 (or the new 
Section 31) speaks of termination of ten- 
ancy there is in fact no immediate ter- 
mination of tenancy in the sense of the 
cessation of the relationship of landlord 
and tenant. Until 12 years of the land- 
lord’s personal cultivation have elapsed 
the so-called termination is merely pro- 
visional and conditional. It is conditional 
upon the landlord continuing to make 
good his representation in the notice and 
continuing to cultivate personally for his 
bona fide requirements, Till then the 
landlord is bound to fulfil that condition 
upon which alone he is given the right 
of possession and cultivation. It is a pro- 
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visiona] termination because until the 
expiry of 12 years of such cultivation 
by the landlord, the tenant’s right to be 
restored to possession on the same terms 
and conditions continues. Till then though 
the tenant has lost possession his right 
to take the land back on the same terms 


„and conditions survives and to that ex+ 


tent the termination of the tenancy is 
conditional and provisional.” 


The learned counsel Mr. Kadam has par+ 
ticularly relied upon the following ob+ 
servations at page 23:—~ 


“Thus though Section 34 (or the new 
Section 31) speaks of termination of tens 
ancy, there is in fact no immediate ter- 
mination of tenancy in the sense of the 
cessation of the relationship of landlord 
and tenant.” 
and again at page 25 where the Jearned 
Chief Justice who delivered the judg~ 
ment has observed thus:-— 

“If as we have shown, the true ef- 
fect of the exercise of the landlord’s 
right to take his tenant’s land for his 
bona fide need for personal cultivation, 
ïs that the tenancy is not terminated in 
the sense that the relationship of land- 
lord and tenant is put an end to, but 
the true effect is only that the tenancy 
is pro tanto suspended and is capable o 
revival, then it is completely immaterial 
whether the original application of the 
landlord was under Section 31 or Sec- 
tion 34, because no matter under what 
section he had applied, upon the land~« 
lord ceasing to use the land for the pur« 
pose specified in his notice, he must 
forthwith restore the land to the tenant 
under Section 37.” 
and again he has also drawn my atten« 
tion to the following observations af 
page 24:— 

“Referring to the right of the land« 
lord to terminate the tenancy on the 
ground that the landlord requires the 
land for personal cultivation, the Divi« 
sion Bench in Rajaram’s case described 
it by saying ‘...... it was not absolute ter~ 
mination of the tenancy’ and that ‘the 
tenancy is terminated provisionally.’ In 
Godavaribai’s case, the Division Bench 
described the termination by saying ‘the 
determination can in one sense 
be described as a suspension of the ten~ 
ant’s rights.’ In both cases, however, this 
Court held that the tenancy can be re~ 
vived, in other words. that it is never 
completely put an end to.” 

Relying on these observations, the learn« 
ed counsel Mr. Kadam has argued that 
therefore the order of the Mamlatdar on 
an application under Section 31 read 
with Section 29 (2) of the Act cannot be 
treated to be a terminus a quo. It is no 
doubt true that in (1969) 71 Bom LR 12, 
this Court was considering the case under 
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Section 37 read with Section 39 of tha 
Act and it is possible to say that, for the 
purposes of those sections this Court held 
that the tenancy is to be treated to have 
been suspended and not completely put 
an end to, But nevertheless, one thing is 
certain that in an application under Sec~ 
tion 31 read with Section 29 (2) of tha 
Act. the order of the Mamlatdar cannot 
be the terminus a quo for the purpose 
of ascertaining the nature of possession. 
The tenant’s possession would continue 
to be lawful in such cases even after the 
order passed by the Mamlatdar under 
Section 29 (2) of the Act. 


11. Lastly, my attention is drawn 
by the learned counsel Mr. Kadam to 
the judgment of the Division Bench of 
this Court in First Appeal No. 458 of 
1962 which was summarily dismissed on 
18-10-1962. The learned Judge, who de- 
livered the judgment in (1966) 68 Bom 
LR 874 cited above, was a party to this 
judgment and in fact the judgment sum- 
marily dismissing the appeal was deli- 
vered by him. In that case also, the suit 
was for mesne profits. The property in 
respect of which mesne profits were 
claimed was an agricultural land in (to?) 
which the Act applied, The Court observ- 
ed: “The ordinary rule, therefore, that 
the defendant or judgment-debtor be- 
comes a trespasser from the date of suit 
does not apply to such a case. The plain- 
tiff, therefore, would be entitled to 
mesne profits from 3rd September, 1958 
only, when the final judgment of the 
Tribunal was made, since it is the judg- 
ment that terminates the tenancy under 
the Tenancy Act.” It is true that this 
was the judgment delivered while sum- 
marily dismissing the appeal and, there- 
fore, the Court had no -advantage of 
hearing the other side. Even then the ob- 
servations made by the Division Bench 
of this Court in that judgment. which I 
have quoted above, are certainly entitled 
to weight and these observations are 
quite consistent with the view which I 
Ihave discussed above. 


12. I am, therefore, of the opinion 
that the view expressed by the learned 
Judge in Balkishan v. Tukaram, (1966) 
68 Bom LR 874, is not consistent with 
the observations of the Supreme Court 
and the Full Bench decisions of this 
Court quoted above. The correct view 
consistent with the observations of the 
Supreme Court and this Court in Full 
Bench decisions cited above would be 
that if an application under Section 31 
read with Section 29 (2) of the Act is 
filed by a landlord after terminating the 
tenancy. the possession of the tenant þe- 
comes wrongful and the landlord be- 
comes entitled to mesne profits from the 
date of the final disposal of such appli- 
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cation under Section 29 (2), whether the 
disposal is by the Mamlatdar under Sec- 
tion 29 (2) or by the appellate authority 
or by the revising authority under Sec- 
tion 78 (1) read with Section 29 (2) of 
the Act. 


13, It is not necessary for me to 
go into the question in this case whether 
this terminus a quo can be further taken 
upto the order of the High Court in case 
the final order of the Tribunal is chal- 
lenged under Article 227 of the Consti- 
tution of India, because in the instan? 
case we have no material on the record 
to show whether a Special Civil Applica- 
tion filed in this Court under Article 227 
of the Constitution of India was dismiss- 
ed summarily or was disposed of after 
hearing the parties on both the sides. It 
is not disputed before me that if such an 
application is summarily dismissed, the 
oo of the Tribunal would be the final 
order, 


14. I have already pointed out 
that in the instant case the Tribunal dis- 
posed of the application of the landlord 
on 14th October, 1960 and the landlord- 
plaintiff obtained possession on 21st 
January, 1962. In the view I have taken, 
therefore. he would be entitled to the 
mesne profits for 1960-61 and part of the 
year 1961-62. Unfortunately, neither the 
trial Court nor the first appellate Court 
has recorded a finding on the quantum 
of mesne profits which the plaintiff may 
be entitled to every year in case he suc~ 
ceeds. According to the  plaintiff-appel- 
lant, he is entitled to the mesne profits 
at a rate of Rs. 400/. per year, in sup- 
port of which claim he has examined 
himself, while the defendant-respondent 
has said in his evidence that the plain~ 
tiff would be entitled to only Rs. 180/- 
per year, I was considering at one stage 
whether the suit should be remanded 
back to the lower Court for recording a 
finding. But considering the fact that 
ultimately the plaintiff would be entitled 
to mesne profits only for a year and 
half, I do not think that any useful pur- 
pose would be served remanding the 
suit for that purpose only. Moreover, 
whatever the parties on both the sides 
want to say on the question of quantum 
of mesne profits has already been said 
by them in their evidence. Likewise, 
whatever evidence they wanted to pro- 
duce in support of their respective cases 
has already been produced by them. I 
have, therefore, come to the conclusion 
that instead of remanding the suit to the 
trial Court and asking for the parties to 
have another round of litigation, it would 
be better’to consider the evidence here 
and arrive at the rate of quantum of 
mesne profits on the basis of the evi- 
dence on the record. It appears from the 
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evidence that the land im dispute is 5 
acres and 17} gunthas and it grows 
jowar. Jt is assessed at Rs. 6-11-0. The 
annual rent for the land is Rs, 51/-. Ac- 
cording to the plaintiff, the whole of the 
land yields 15 to 20 bags of jowar and 
3000 bundles of fodder. The rate of 
fowar is Rs. 40/- per bag and that of 
fodder Rs. 200/~ per 1000. He has, there- 
fore, claimed Rs. 400/~ per year for 
half of the land which is now in dispute. 
In his cross-examination, the defendant 
put his case only and obtained a denial. 
The defendant, on the other hand, said 
in his evidence that the whole of the 
land yields 8 bags of jowar and 1200 
bundles of fodder. In his cross-examina~ 
tion, the plaintiff has not even put his 
ease to him, He was cross-examined 
only regarding the rate of jowar and 
a reply was that the rate was Rs. 30/~ 
to Rs. 40/- per bag. Considering this 
evidence and the assessment of the land 
and rent, I think that Rs. 300/- would 
be the annual profits of the land. Ad- 
mittedly, the plaintiff has received rent 
both for the years 1960-61 and 1961-62. 
However, he would be entitled to the 
profits at Rs. 300/- for the year 1960-61 
and Rs. 150/- for the year 1961-62. De- 
ducting Rs. 100/- on account of the rent 


for the years 1960-61 and 1961-62, the 
plaintiff would be entitled to Rs. 350/-. 
The plaintiff. therefore, would be en- 


titled to a decree on account of mesne 
Profits for Rs. 350/-. 


15. The result, therefore, is that 
the appeal is partially allowed. The de- 
eree passed by the trial Court as con- 
firmed by the lower appellate Court is 
hereby set aside, and the following de- 
cree is passed:— 


16. The defendant do pay Rs. 350 
fo the plaintiff on account of mesne pro- 
fits with future interest at 4 per cent. 
per annum from the date of the suif 
till realisation and proportionate costs 
throughout. 

Order accordingly. 
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Brief Note:-—- (A) The Berar Inam 
Rules stood repealed after 14-3-1951. 
This repeal was brought about by S. 3 


of the M. P. Abolition of Proprietary 
Rights Act. aint. 


14-3-1951 is the date notified for 
vesting all proprietary rights in the State 
with the exception of certain permissible 
possessions. Whether the possessions are 
excluded from the vesting in the State, 
it is for the claimant to plead and prove. 

(Para 5) 

Index Note:— (B) Civil P. C. (1908), 
Ss. 100-101 — Finding of fact when not 
binding in second appeal. 


; Brief Note:— (B) Where basically 
there is no pleading nor any proof, mere 
inference and that too erroneous, drawn 
by the Court of fact cannot bind the 
judgment in second appeal. (Para 22) 


Index Note:— (C) M. P. Abolition of 
Proprietary Rights (Estates, Mahals an 
Alienated Lands) Act (1 of 1951), S. 4 (2) 
— For retention of possession of home- 
stead or home-farm land, possession of 
such land must be present, that is exist- 
ing on the date of vesting. (Para 25) 


Index Note:— (D) M. P, Abolition of 
Proprietary Rights (Estates, Mahals and 
Alienated Lands) Act (1 of 1951), Ss. 2 
(2) @) and 68 — ‘“Home~farm’ — Mean- 
ing of. 


Brief Note:— (D) That land which is 
on the date of vesting, in personal culti- 
vation of the proprietor or under a lease 
piven by the superior holder or held by 
the tenant only can be called home-farm 
which can fall under Section 4 (2) for 
Saving it from vesting. Land parted by 
proprietor under any other device—whe~ 
ther valid, void and voidable—cannot be 
treated as home~farm. Section 68 is not 
relevant in such cases. (Para 28) 

J. N. Chandurkar, for Appellants; 
C. G. Madkholkar, for Respondents. 

MASODKAR, J.:— This appeal has 
been filed by the original defendants 
against the judgment of a Single Judge 
of this Court dated 14th and 15th De- 
cember. 1966, whereby the learned Judge 
dismissed the Second Appeal No, 23 of 
1961 and affirmed the decree for posses- 
sion passed in favour of the original 
plaintiffs, the respondents herein, in First 
Appeal No. 137 of 1960 by the Assistant 
Judge, Khamgaon. 

_. 2 The respondents (plaintiffs) 
filed this suit praying for a decree for 
possession of the fields which, admitted- 
ly. were in the possession of the defen- 
dants. The material plea raised was that 
the suit fields being Survey Nos. 28, 29 
and 30 of mouza Pingi-Jahagir, a village 
in Jalgaon taluq. were held from the for- 
mer Government by the forefathers of the 
plaintiffs as a subsistence grant for tha 


1973 


maintenance of the family of Jahagirdar 
in perpetuity governed by Class 1 of 
Rule II of the Berar Inam Rules. These 
were Owned and possessed by one Trim- 
bak s/o Renukadas Jahagirdar in pro- 
prietary rights, The said proprietor died 
on May 30, 1944, leaving a son Janar~ 
dan. Janardan also died on September 1, 
1947 and he was succeeded by the mo- 
ther Umabai, the plaintiff No. 2. Plain- 
tiff No. 1 was adopted by Umabai and, 
therefore, he claimed this grant and thus 
both sued for possession. 

3. It is the case of the plaintiffs 
themselves that said Umabai had sold all 
these three fields to defendant No. 1 Par- 
wat under a registered deed of sale of 
March 15. 1948 and had also put him in 
_ possession, as such. After this sale and 
parting of possession, according to the 
plaint allegation, plaintiff No, 1 was 
taken in adoption. 

4, The plaint alleged that the suit 
land being the personal jahagir under 
Class I, was governed by Rule III of the 
Berar Inam Rules and was inalienable. 
The alienation effected by Umabai con- 
ferred no right or title whatsoever on 
defendant No. 1 or through him on other 
defendants. It is not the plaintiffs’ case 
that this land was either at any time 
cultivated personally by them after 1948 
or leased out to any one for cultivation. 
The case on the other hand is that the 
plaintiffs were out of possession since the 
time of sale-deed ie, March 15, 1948 and 
the cause for suit was only that the 
transfer was void wunder Berar Inam 
Rules, 

5. It may be mentioned that this 
suit itself was filed on January 31, 1958, 
ie. after the coming into force of and 
abolition of all the proprietary rights, by 
Act No. 1 of 1951, Madhya Pradesh Abo- 
lition of Proprietary Rights (Estates, 
Mahals and Alienated Lands) Act, 1950 
(hereinafter for brevity’ sake called the 
Act) under which all the proprietary 
rights stood divested and further vested 
in the State. As far as Berar is concern- 
ed the Berar Inam Rules stood repealed 
and none could claim any right under 
these Rules after March 14. 1951. the 
date of vesting under the Act, Thus a 
suit filed in 1958 must decide the right 
or title saved under the provisions of the 
Act and not what was available under 
the repealed Rules. Only lands saved by 
the Act to the erstwhile proprietors 
could therefore be claimed in personal 
rights after March 14. 1951. The plaint, 
surprisingly however is silent as to the 
status claimed by the plaintiffs though 
it is plain that the inams and proprietary 
rights stood long back abolished, It is 
nowhere pleaded that plaintiffs had any 
subsisting right to repossess the land, in 
any particular title. 
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6. What is of interest is the writ- 
ten statement. The written statement 
after admitting the basic facts relating to 
inam and jahagir denied that Umabai 
was in actual possession of the fields at 
any time. It further alleged, with refer- 
ence to para 8 relating to possession up- 
on the transfer-deed, that the defendants 
took possession of the land from one 
tenant named Kisan Banduji. who had 
in his possession a lease deed of April 
23, 1946 for four years and the defen= 
dant No. 1 got the lease surrendered in 
his favour and obtained actual possession 
after the sale-deed, Thus both plaintiffs 
and defendants were agreed that the 
lands were in possession of defendants 
since nearly 1948 under a transfer ef- 
fected by Umabai. The nature of the 
estate held by Umabai was denied by the 
defendants, so also the plea as to its in« 
alienability. It was asserted that at any 
rate, plaintiffs cannot recover back tha 
fields during the lifetime of Umabai, In 
the special plea, it was stated that upon 
abolition of proprietary rights under the 
Act. the plaintiffs lost all their interest 
in the fields as under the Act the fields 
were not home-farm lands of the Jaha- 
girdar; they were not in actual posses 
sion thereof but the defendent No, 
1, who being in possession had be- 
come the occupant under the pro- 
visions of Section 68 of the Act. The 
land was put to partition amongst the 
defendants and fell to the share of dem 
fendants Nos. 2 to 4, and the State fur~ 
ther recognised the right of defendants 
in Bhumidhari tenure since October 1, 
1955 and thus defendants are holding the 
land from the State in their own right 
and title. The plaintiffs’ claim to entitle 
them to possess the land in suit was thus 
totally denied. Though this type of plea 
was raised that the plaintifis had no 
right to possess and further defendants 
were tenure holders from the State the 
plaintiffs did not explain how they claim 
the suit-right nor sought to bring be- 
fore the Court, the State who alone could 
claim all lands formerly held by the 
proprietors. 


7. Upon these pleadings of tbe 
parties and the position of the law that 
was available in the year 1958, the only 
real and germane question that could fall 
for consideration was the right of the 
plaintiffs to get such a decree for pos- 
session after the passing of the Act, for, 
admittedly. the land was held in pro- 
prietary rights and could only be claim~« 
ed if it is saved under the Act. Plaint in 
fact did not disclose any material to this 
effect nor any proper cause of action was 
pleaded with reference to relevant facts. 


8. However, to follow the history 
of this litigation till the stage of this 
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appeal, we may briefly refer how the 
matter was understood and so far tried. 
The first Court, ie. the Joint Civil Judge, 
Khamgaon, raised issues on these plead- 
ings including the issue whether the 
lands were home-farm lands of Trimbak 
and his heirs and also the issue whether 
they had any subsisting rights to claim 
possession. On these main issues, he re- 
corded a finding againt the plaintiffs. He 
also answered in favour of defendant 
No, 1 as he was of the view that after the 
passing of the Act, rights of Government 
lessee in Bhumidhari tenure have been 
conferred upon defendant No. 1. Upon 
the issue of legal necessity for transfer 
by Umabai, he answered it in the affir- 
mative. But having held that plaintiffs 
were not entitled to any relief, he dis- 
missed the suit. 


9. In the appeal taken by the 
plaintiffs, somewhat different shape was 
taken by this litigation and the learned 
first appellate Court addressed himself 
broadly to two questions as to whether 
the plaintiffs proved that the suit lands 
were home~-farm lands within the mean- 
ing of Section 2 (g) (3) of the Act held 
by the plaintiffs on 1st of October, 1949 
and further whether the suit lands have 
became the occupancy lands under Sec- 
tion 68 (1) of the said Act. 


10. For the purpose of consider- 
ing these two main questions as are styl- 
ed by the first appellate Court, it ap- 
pears that the learned Judge took into 
account the evidence and the nature of 
the inam held by the predecessor of 
these plaintiffs. He negatived the plain- 
tiffs’ own case that the document of 
lease was that of a loan and acted upon 
the alleged admission of the defendants 
that it was a lease proper, He also re- 
corded a finding that though the plaint 
alleged that actual possession was hand- 
ed over to defendant No. 1 on March 15, 
11948. on the own showing of the defen- 
dants they were not physically put in 
possession but it must be according to 
the learned Judge, through the lessee 
they inducted themselves on the land. 
On that footing the learned Judge came 
to the conclusion that Kisan and plain- 
tiff No. 2 were having relationship of 
lessee and lessor and as such lessee’s 
possession must be taken to be for four 
years and therefore the property answer- 
ed the definition of “home~farm” under 
Section 2 (g) (3) of the Act. In that cir- 
cuitous manner, the learned Judge con- 
strued the rights of the plaintiffs apply- 
ing Section 68 of the Act to find that 
they would be entitled to recover pos- 
session of the lands from the defendants 
in spite of the declaration in their favour 
as occupants; for the original transfer 
was itself void. 
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11. Ex facie these findings are 
not supportable by any acceptable pieces 
of evidence. Plaintiffs themselves had 
come out with a case that they parted 
possession in favour of defendants in the 
year 1948 itself. Defendants had taken 
the plea that they got such possession 
from Kisan in that year itself. There is 
no evidence at all to find that Kisan held 
the land after 1948 as a lessee. Only be- 
cause there is a lease-deed of 1946 for 
four years, that does not lead to the 
conclusion that Kisan was on the land 
during the entire period. Plaintiffs were 
styling that lease as a loan and had 
pleaded that Kisan was not on the land 
at any time, Defendant No. 1 had taken 
oath that he obtained possession immedi- 
ately after the purchase in 1948. There 
was absolutely no evidence, yet to hold 
that Kisan, as a lessee, was on the land 
or that he could be the lessee of the pro~ 
prietor who had transferred the rights, 


12. Somehow, the first appellate 
Court construed the document of lease 
as an evidence of possession of the lessee 
of the proprietor for a period of four 
years. The reasoning and the result both 
are not supportable by facts available on 
record, In fact, if the plaintiffs on their 
own showing had transferred the pro- 
perty to the defendant No. 1 under the 
deed of sale, Kisan, the lessee, would not 
continue to be the lessee of the pro. 
prietor. In law he would be the lessee 
of the transferee. and, therefore. once 
the transfer which is an admitted posi~ 
tion, came into being, defendant No. 1 
was the person claiming under that 
transfer, It is crystal clear that the pro- 
prietor was not on the land. either di- 
rectly or constructively. The finding re~ 
corded, therefore, in the First Appeal on 
the basis of lease of Kisan to find that 
the proprietor was cultivating the land 
ues a lessee, is, suffice it to say. in- 

rm. 


13. In the second appeal before 
this Court, the matter appears to have 
been approached from a different angle. 
The learned Single Judge first took up 
the point whether the lands in dispute 
are inalienable lands and for that pur~ 
pose construed the Berar Inam Rules, 
Upon review of decisions, he came to the 
conclusion that the property governed 
by the Berar Inam Rules was inalienable 
and as such not capable of being trans- 
ferred by a sale deed. Upon that he fur- 
ther held that the transfer made by 
Umabai would be void. 


14, The learned Single Judge fur- 
ther considered whether Section 43 of 
the Transfer of Property Act was avail- 
able to the transferee and answered it 
in the negative, 
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15. Then the question as to whe- 
ther the property being Inam property, 
and not being alienable, could still be 
claimed by the plaintiffs even after the 
passing of the Act, was taken up for 
consideration. After construing Section 
4 (2) read with the term “home-farm 
in Section 2 (g) (3) and Section 68 to- 
gether, the learned Judge came to the 
conclusion that the property could be 
saved to the plaintiffs if they showed 
that the suit property was their home~ 
farm land on the ist day of October, 
1949. That is how he approached the 
findings recorded in first appeal on the 
defence plea that one Kisan under the 
llease-deed Exh. D-1 was inducted on the 
land held and defendant got it from him 
by surrender. The finding was treated 
against the defendants as a finding ; of 
fact leaving the lease being for a period 
of four years given by the proprietor to 
Kisan. That is how the learned Judge 
Further found in favour of the plaintiffs 
to hold that it must be Kisan who con- 
tinued on the land under Exh. D-1 as 
on October 1, 1949. The defendants took 
possession of the property under a void 
transfer and, therefore. though there 
was a transfer in fact, it was the lessee 
of the superior holder who was cultivat- 
ing the land under a lease and the pro- 
perty must be treated as “home-farm”, 
Upon that view, the appeal of the ori 
ginal defendants was rejected, 


16. In this appeal, therefore, if is 
pointed out that the very approach to 
the contest between the parties is en- 
firely erroneous. It is submitted that 
the suit was filed in the year 1958, ie. 
Jong after the Act had come into effect 
and what is germane in such a suit is 
to find out whether the plaintiffs who 
had based their title in the proprietary 
rights had a subsisting title to possess 
the land on the basis of which an en- 
florceable decree can be passed by a 
court of law. It is submitted that the 
construction placed upon the provisions 
jof the Act is not correct and if those 
provisions are properly construed, _ the 
plaintiffs had no subsisting right to claim 
any possession of this land. Alternative- 
ly, it is submitted. that there is no evi- 
dence to show, nor there is any plead- 
ing from the plaintiffs on the basis of 
which it could be concluded, that the 
property in suit was their “home-farm” 
fimmediately before the Act was put into 
effect. The view taken by the learned 
Single Judge that there was any finding 
of fact was plainly incorrect. It was sub- 
mitted that provisions of Section 43 of 
the Transfer of Property Act were also 
attracted and the judgment under ap- 
peal contains apparent errors of law and 
basic approach, 
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17. As against this, it is submit- 
ted on behalf of the plaintiffs that 
though plaintiffs have not specifically 
pleaded any lease and have tried to put 
up a case of a loan transaction with 
Kisan, what has been found upon the 
defendants’ plea is that Kisan was in- 
ducted on the land under a lease and he 
must be presumed to be on the land 
continuously during the tenure of that 
lease. . 

18. If we can answer the first 
question raised as to whether the plain- 
tiffs had any subsisting right after the 
coming into force of the Act in the nega- 
tive, then no other question need be 
considered in this appeal. 

19. As we have indicated above, 
the plaint in this case is entirely based 
on the rights which were possessed by 
Trimbak s/o Renukadas in his proprie- 
tary status. Except stating that Janardan 
died on 1-9-1947 and was succeeded by 
his mother Umabai, who cultivated the 
land as owner, no further allegations are 
made. In fact, it is admitted in the 
plaint-submission that the property in 
suit was delivered in the possession of 
defendant No. 1 Parwat on March 15, 
1948. under a registered sale deed, The 
plaintiffs do not plead any lease nor any 
personal cultivation even with reference 
to the year 1949. 

20. The defendants, on the other 
hand, had clearly stated, as a matter of 
plea. that under the sale-deed they ob- 
tained the actual possession of the pro- 
perty immediately thereafter from one 
Kisan who had taken a lease on April 
23, 1946. As we have indicated earlier 
the parties were mot at issue as to the 
possession of plaintiffs in any manner in 
1949 or thereafter. Admittedly it was 
defendant No. 1 who claimed to be in 
possession either by himself or through 
Kisan. So the narrow question was whe- 
ther plaintiffs could at all be in posses- 
sion after 1948 so as to claim the pro- 
perty as “home-farm.” 


21. The state of affairs as to the 
possession and the cultivation pleaded by 
the parties was that Umabai handed over 
under a deed of sale the possession of 
the property on March 15, 1948 itself. 
The evidence on this point which may 
briefly be noticed is only to this extent 
that defendant No. 1 stated that after 
the purchase he entered into possession 
of the property immediately. That would 
show that as to the field property in suit, 
the defendant No. 1 and thereafter de- 
fendants Nos, 2 to 4 were in possession 
under a transfer deed which was the 
subject-matter of litigation. There was 
no proof therefore as to the possession 
either of Umabai or of Keshao. both the 
plaintiffs, nor on their behalf. by any 
tenant or a lessee. 
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22. These facts found on record 
and which are more or less admitted by 
the parties have all the relevance while 
applying the law as to find out the rights 
of the plaintiffs. The observation by the 
learned Single Judge that the matter 
could rest with what the first appeal 
Court has stated is mot proper, as we 
have indicated that basically there is no 
pleading nor any proof. Mere inference 
and that too erroneous drawn by the 
Court of fact cannot bind the judgment 
in second appeal. That takes us to con- 
sider as to what was saved by the Acf 
after it was applied. 


23. The provisions of the Ac? 
‘were made applicable to the area of erst- 
while Berar by a notification of March 
14. 1951. That Act firstly provided for 
acquisition of the rights of proprietors in 
estates, Mahals, alienated villages and ali~ 
enated lands in the entire State of Ma~ 
dhya Pradesh and with that view made 
certain declarations. Section 3 enacted 
that save as otherwise provided in the 
„Act on and from the date specified in a 
notification by the State Government in 
that behalf. all proprietary rights in any 
estate, mahal. alienated village or ali~ 
enated land, as the case may be, in the 
area specified in the notification. vesti 
in a proprietor of such estate, mah 
alienated village, alienated land, or in a 
person having interest in such proprie- 
tary right through the proprietor, shall 
pass from such proprietor or such other 
person to and vest in the State for the 
purposes of the State free of all encum~ 
brances. Sub-section (2) in emphatic 
terms declared that after the issue of 
such notification, no right shall be ac- 
quired in or over the land to which the 
said notification relates, except by suc- 
cessor or under a grant or contract in 
writing made or entered into by or on 
behalf of the State; and no fresh clear- 
ings for cultivation or for any other 
purpose shall be made in such land ex- 
cept in accordance with such rules as 
may be made by the State Government 
in this behalf. The provisions of Section 
3, therefore, are clear and clean in con~ 
templation and peremptory in their effect. 
On the one hand all the proprietary in- 
terests have been completely extinguish- 
ed and effaced; and at the same time the 
same stood conveyed and vested in the 
State. Hereafter ie. from the notified 
date none can claim as a proprietor any 
interest. right or title in any form of 
property. This full sweep or take over 
did not however operate on certain de- 
fined rights in property which this en- 
actment continued with the erstwhile 
proprietors or superior holders. For this 
specific provisions were thought of which 
are in the nature of exceptions to the 
superimposed title of the State. These 
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provisions may be styled as permissive 
possessions in favour of ex-proprietors 
and it follows that whosoever claimed 
under these savings must ‘plead and 
prove how his interests were saved. 


24 Section 4 of the Act laid ou 
the consequence of the vesting. It is a 
follow-through provision to the declara~ 
tion made by Section 3 and states in un= 
ambiguous terms that save as otherwise 
provided in the Act. the consequences as 
set forth therein shall, from the notified 
date ensue. Then the section goes on 
declaring that all rights, title and inte+ 
rest vesting in the proprietor or any per 
son having interest in such proprietary 
right through the proprietor shall cease 
and be vested in the State for purposes 
of the State free of all encumbrances. 
Similar declarations are made with res« 
pect to grants and confirmation of title 
of or to land in the property and also 
relating to rents and cesses in respect of 
any holding after the date of the vest- 
fing. Provision is specifically made with 
respect to arrears of revenue, cesses Or 
other dues in respect of the property 
vested in the State and the property is 
taken over by the State free of all en- 
cumbrances and the interest so acquired 
by the State was to be possessed by the 
State and it was declared that it was 
mot liable to be attached or sold in exe- 
cution. Thus the provisions are ample 
and emphatic. They put under eclipse all 
the proprietary interests in properties in 
all its known forms. 

25. Sub-section (2), however, — of 
Section 4, creates one of the exception 
and saves certain properties to the erste 
while superior holders, That sub-section 
being material In this controversy may 
be extracted. : : 

th x x x 


” x k 
(2) Notwithstanding anything cons 
tained in sub-s. (1). the proprietor shall 
continue to retain the possession of 
his home-stead, home-farm land, and in 
the Central Provinces also of land 
brought under cultivation by him after 
the agricultural year 1948-49 but before 
the date of vesting.” z 
(Underlining provided) 


Tf this sub-section were to apply it fs 
plain that the proprietor is enabled to 
retain the possession of his home-stead 
or home-farm land only, The words are 
not at all ambiguous and clearly indi« 
cate that what can be retained must be 
in the possession of the proprietor as 
home-stead or home-farm land on the 
date of vesting. The words “shall con= 
tinue to retain” are indicative of the 
legislative intent and takes in a state 
of possession with the proprietor of his 
home-stead or home-farm. This phrase 
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contemplates and permits a continuity. 
Possession, for the purpose of retention, 
must be present and not past. Only that 
home-farm or home-stead which an- 
swers possession in praesenti alone can 
be continued. This provision will, only 
operate in favour of those proprietors, 
who had on the date of vesting home- 
farm lands in their possession properly 
and who therefore had right to possess 
such lands eyen after the date of vest- 
ing. The first test that must be satisfied 
with respect to the proprietor’s right 
is that he had a possession which law can 
conceive of and which can be therefore 
continued. What kind of possession is con- 
templated may be answered with refer- 
ence to the other words used by this 
sub-section. ‘That has something to do 
with definition clause of the Act, 

26. Now, what is a home-farm 
fand? That must be decided with re- 
ference to Section 2 (g) (3) itself, The 
term “home-farm” has got certain spe- 
cial meaning for the purpose of the Act 
and legislative definition alone can be 
sure guide in that behalf. In other 
words, there is a dictionary provided as 
to the meaning of that term by the Act 
itself, and if that meaning is read in sub- 
section (2) of Section 4, what types of 
land are saved becomes lustrously clear. 


27. Section 2 (g) (3) of the Act 
reads as under :—- 
« x xX 


; X 
(2) Shome-farm’ mean 
x x 


X x 
(3) in relation to Berar, all land ïn- 
eluded in holdings which is— 


(i) under the personal cultivation of 
the superior holder including land al- 
lowed to lie fallow in accordance with 
the usual agricultural practice; 

(ii) held by a lessee from the supe- 
pior holder; and 

(iii) held by a tenant from the supe» 
rior holder other than a specified tenant.” 
Now, this dı inition is positive in con- 
tent. It enumerates conditions with re- 
ference to land. which could be treated 
as home-farm at the time when vesting 
takes effect. The land to be a home- 
farm, must answer this description to be 
within the provisions of sub-section (2) 
of Section 4. That land which is on the 
date of vesting in personal cultivation of 
the proprietor or under a lease given 
by the superior holder or held by the 
tenant only can be called home-farm. 
This state of affair must be available on 
the date of vesting so as to be continued 
even in spite of such vesting. It is plain 
that in no other case the land can be 
called as home-farm for the purpose of 
saving under Section 4 (2) of the Act. 


28. As we have seen above, in 


this case. there is even not a whisper 
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that when this Act came into force. this 
was a land which could answer the des~ 
cription of “home-farm” in any of the 
three ways and as such can be continued 
as “home-farm” of the plaintiffs. What 
is being sought after is a lease of 1946. 
In fact, even on the plaintiffs’ own case 
they lost possession of this property in 
the year 1948 and had handed over the 
property under a deed of transfer to the 
defendants. It is nobody’s case that the 
defendants were on the land either as 
lessees or tenants, It is on the other 
hand a case pleaded by the plaintiffs that 
the defendants were inducted under a 
void sale. Land parted by proprietor 
under any other device excepting as 
spoken of by Section 2 (g) (3) (ii) and (iii) 
cannot be treated as home-farm. In such 
matter it does not fall for consideration 
whether the device was valid, void or 
voidable at the instance of such a party. 
Assuming as was argued that the defen-| 
dant No. 1 took a void transfer and 
entered upon such possession that does 
not turn the land into a home-farm of 
the proprietor. What is purported to 
pass on to defendant No. 1 in such a case 
is a right in ownership. Upon a finding 
that transfer was void or voidable dif- 
ferent questions as to rights or obliga- 
tions between parties may ensue and in 
a given case such a possession may be 
treated as that of trespasser. Still, how- 
ever, that is not what the saving sub- 
section requires, Only if the land is in 
personal cultivation or is in possession 
of lessee or a tenant then and then only 
that provision would be attracted and in 
all other cases the matter rests with 
sub-section (1) of Section 4 in that the 
rights properly pass to the State effacing 
as complete as possible all roots and, 
stocks of proprietary interests. We do} 
mot think that on the plain reading of 
these sections any other inference is 
possible, 


29. The result, therefore, would 
be that the right claimed in suit pro- 
perty cannot be saved by referring to the 
provisions of Section 4 (2) of the Act. 
It is elementary in such matters that 
those who claim the benefit of such an 
exception must plead and prove the same. 
No such effort is evinced by the plain- 
tiffs who came to Court for such a re- 
lief. It is plain that the plaintiffs failed 
to establish that they were holding the 
suit property as home-farm land on the 
date of vesting and that they were there- 
fore entitled to continue to retain the 
possession of that home-farm and as such 
had a title to claim relief of possession 
in 1958. If they fail on this basic issue, 
they must fail in the suit itself. 


30. However, some confusion ap- 
pears to have entered in the reasoning 
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of the lower Courts because of the pro- 
visions of Chapter VIII of the Act and 
impels us to briefly review the same. 


31. Now as the scheme of the Act 
is, this Chapter has nothing to do with 
the vesting and divesting: or the enabl< 
ing exemptions and eminent exceptions 
cast in the framework of this statute. 
Chapter JI is relevant for this purpose. 
Firstly, the Act in no uncertain terms 
states its purpose and then gives its own 
dictionary which includes all the terms 
like “home-farm’”, “home-stead” “land’, 
“mahal”, “proprietor” etc. completely de- 
fined except wherever context otherwise 
requires. Section 3 vests all the proprie~ 
tary rights in the State. Section 4 lays 
down the consequences of such vesting 
and creates certain eminently clear ex- 
ceptions, Section 5 similarly declares 
certain properties to continue in posses~ 
sion of proprietor or other persons. Sec- 
tion 7 directs that a Deputy Commis- 
sioner shall take charge of all lands other 
than occupied lands and home-stead and 
of all interests vesting in the State under 
Section 3. That is how the vesting is 
complete. So whatever interest or land 
is to be saved from the sweep of this 
vesting must find place in the four cor- 
ners of Chapter II itself. What is pro- 
vided thereafter in the scheme of this 
Act is how the lands either so vested or 
so excepted should be assessed and set- 
tled with several persons. In _ other 
words, the other Chapters of this Act 
are mainly the details of working out of 
the rights of persons or occupants who 
either continue to hold the property 
under the provisions of Chapter II or 
upon whom such property is settled after 
such vesting. If no property is retained 
under the provisions of Chapter II by 
any one or settled after such vesting, 
further consequences of conferring ten- 
ures or imposing assessment etc. do not 
ensue. 


32. Chapters III to V deal with 
compensation payable to those who are 
divested along with determination of 
debts due. Then follow three Chapters 
relating to management and tenures of 
land in the Central Provinces, in the 
merged territories and in Berar. Sec- 
tion 68 forms part of Chapter VIII, which 
relates to management and tenures of 
lands in Berar. It contains a statutory 
declaration that from the date of vest- 
ing al] lands in Berar shall be classed 
as unalienated lands in accordance with 
the provisions of Section 68. Section 68 
(1) speaks that the home-farm land held 
by a superior holder or the land held 
by a plot-holder on the first day of Octo- 
ber 1949 shall on and from the date of 
vesting be held by him as an occupant 
and he shall subject to any orders which 
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may be passed under Section 7 of the 
Central Provinces and Berar Revocation 
of Land Revenue Exemptions Act. 1948, 
be liable to the fair assessment thereon, 
Now this provision itself shows the legis+ 
lative purpose. If the land is so held, 
then it makes the holder of the land an 
occupant. It speaks of a continued con« 
dition of land with reference to the data 
of vesting. This provision has nothing- 
to do with the vesting or divesting of 
the property which is the subject-matter, 
as we have indicated above, of Section 3 
and Section 4 read with the exceptions 
provided by sub-sections (2) and (3) 
thereof. This provision enables those 
superior holders whose property is saved 
to hold it as occupants of the property. 
Similarly the provision of Section 70 re- 
lates to management of alienated vil- 
lages through agency, So this group of 
Sections 66, 67, 68, 69 and 70 is merely 
meant to indicate how the properties 
shall be managed and held after vesting 
by occupants of land. By the aid of Sec- 
tion 68, therefore, the Court cannot be 
asked to construe the pre-eminent provi- 
sions of Section 3 or Section 4 of this 
Act and carve out new exceptions. That 
is surely not the purpose of Section 68. 
What has happened however in this casa 
is that the right of the plaintiffs has 
been found with reference to Section 68, 
by referring to the date mentioned in 
that section. In fact that date shows 
that once the existing home-farm or 
home-stead is saved to the land~holder 
his right of occupancy can relate back 
to October 1, 1949. For the purpose of 
his rights as to his tenure and assessment 
that date as far as Berar land was con= 
cerned has a material bearing for Re- 
vocation of Land Revenue Exemptions 
Act, 1948 had made all lands liable to 
assessment of revenue. That does nof 
create a new saving of lands. Only bes 
cause land was personally cultivated on 
October 1, 1949 or leased or tenanted on 
that date, it is not saved. What is mate~ 
rial is the vesting and notified date when 
the right and its savings take effect. 
Those are stated above and are all dealt 
with in earlier Chapter and in this case 
by Sections 3 and 4 along with defining 
section relating to “home-farm”. So read 
and so found, the present plaintiffs can 
succeed only if the land in dispute was 
their home-farm land when the vesting 
took place and as such they had the 
right to continue to possess the same. 
Application of Section 68 is neither rele- 
vant nor necessary. As, we are of the 
view, the plaintiffs have not proved by 
any plea or proof the conditions of Sec- 
tion 4 (2) of the Act upon which alone 
reliance is placed for their right to sue, 
they cannot maintain any such action? 
and were liable to be non-suited. 
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33. The result would be upon this 
finding the suit property. which was ad- 
mittedly Inam property governed by the 
Inam Rules in Berar would not be the 
property of the plaintiffs, for there is 
nothing to show that it was their home- 
farm. That conclusion is sufficient to 
dismiss the plaintiffs’ claim being one for 
possession, 

34. We find therefore that the 
plaintiffs were not entitled to any decree 
for possessing the suit-lands, That be- 
ing the position, we are not inclined to 
enter upon the question as to the inali- 
enability of the Inam rights or the pro- 
perties held by the predecessor of the 
plaintiffs as Jahagirdar. Similarly, we 
are not inclined to enter upon the ques- 
tion whether the transfer admittedly 
made in favour of the defendant No. 1 
was void or voidable or Section 43 of the 
Transfer of Property Act is attracted. 


35- In the result, therefore, this 
appeal would be allowed and the suit of 
the plaintiffs would stand dismissed. The 
eross-objection filed on behalf of the 
plaintiffs would also stand dismissed. The 
defendants would be entitled to costs 
throughout, 

Appeal allowed. 


« 
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Rajaram and another, Applicants v. 
Ganpati and others, Opponents. 

Civil Revn. Appln. No. 111 of 1967, 
D/- 22-12-1972, against order of M. R. 
Waikar, Extra Asst, J. at Nagpur, D/- 
24-12-1966. 

Index Note :— (A) Provincial Insol- 
vency Act (1920), Section 56 —- Appoint- 
ment of receiver — Not necessary in 
every case of adjudication of debtor as 
insolvent. 


Brief Note :-~ (A) The reason is that 
when no receiver is appointed, S. 58 
makes it clear that all the powers of a 
receiver can be exercised by the Court 
itself as the property of the insolvent 
vests in it. (Para 8) 


Index Note :— (B) Provincial Insol- 
vency Act (1920). Section 54-A — Appli- 
cability — Section does not apply when 
no receiver is appointed. 

Brief Note :— (B) Section 54-A ap- 
plies only to a case where the receiver 
has been appointed. Where no receiver 
has been appointed, there is no bar of 
Section 54-A to making an application 
by a creditor, even without the leave of 
the Court. (Para 9) 
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Index Note:— (C) Provincial Insol- 
vency Act (1920), Sections 4 and 53 — 
Power to annul transfer suo motu — 
Creditor can maintain a petition under 
Section 53 without leave of Court when 
no receiver has been appointed. 

Brief Note:— (C) In a case where 
no receiver is appointed. it is not neces- 
sary for a creditor to obtain leave of the 
Court prior to making an application for 
annulment of transfer. Even assuming 
that leave of the Court is necessary when 
the creditor makes an application and 
the Court, acting on that application, pro- 
ceeds to determine the question whether 
the transfer is voidable or not, the Court 
will be deemed to have granted leave to 
the creditor to proceed with the appli- 
cation for annulment of transfer. AIR 
1933 Nag 365 and AIR 1951 Nag 268, Rel. 


n 

Apart from Section 53, the Court has 
under Section 4 wide powers to annul 
a transfer suo motu when the matter is 
brought to its notice. No question of 
seeking leave of Court arises in such a 
case, (Para 11) 

Index Note:— (D) Provincial Insol- 
vency Act (1920), Ss, 53 and 54 — An- 
nulment of transfer — Burden of proof, 

Brief Note:— (D) In the case of the 
annulment of a transfer the burden of 
proof is on the official receiver or the 
creditors to prove the absence of good 
faith as well as of valuable considera- 
tion. If valuable consideration is prov- 
ed, good faith follows and the creditor 
or the receiver has to prove by cogent 
evidence that there was want of good 
faith in the transaction. (Para 12) 


Index Note:—- (E) Provincial Insol- 
vency Act (1920), S. 53 — Avoidance of 
voluntary transfer — Transfer in favour 
of creditor — Good faith — Test — Pre- 
ferring one creditor to another. 


Brief Note :—- (E) Where one of the 
creditors of the insolvent takes a trans- 
fer of the insolvent’s property for partly 
satisfying his genuine debt with full 
knowledge of the insolvent’s indebtedness 
to other creditors, it is a case of pre- 
ferring one creditor to the others but 
that in itself is no ground for annulling 
the transfer. The good faith or bad faith 
of the debtor-insolvent is immaterial. 
What has to be seen is whether the trans- 
feree acted in good faith in taking the 
transfer. If the dominant intention of 
the transferor is to benefit the debtor as 
against the creditors. the transferee can- 
not be said to act in good faith, But if 
in satisfaction of the amount due to him, 
the creditor takes a transfer from the 
debtor, without undervaluing the pro- 
perty, it cannot be said that he is acting 
in bad faith even though the effect might 
be to defeat the other creditors. A credi- 
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tor is entitled to safeguard his own inte- 
rest. AIR 1958 SC 1 and AIR 1944 Nag 
44 (FB) and AIR 1915 PC 115, Rel. on. 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1958 SC 1 = 1958 SCR 257, 
N. Subramania Iyer v. Official 
Receiver - 12 
AIR 1951 Nag 268 = 1950 NLJ 


105, Amthulbi v. Sitaram 10 
AIR 1944 Nag 44 = 1944 NLJ Ë 

(FB), Vinayak v. Moreshwar 12 
AIR 1933 Nag 365 = 30 NLR 35, 

Sitaram v. Nathibai 10 


AIR 1915 PC 115 = ILR 43 Cal 
521, Musahar v. Lal Hakim Lal 12 


B. A. Udhoii, for Applicants; G. A. 
Paonikar, for Nos, 1 to 3. and V. V. 
Kaore. for No. 4. Opponents. 


PADHYE, J. :— This revision arises 
out of an insolvency matter. It has come 
to us on a reference being made at the 
instance of Masodkar, J. vide his order 
dated October 19, 1972. The learned 
Single Judge has stated the facts in his 
referring order and saw the conflict in 
the case-law on the question whether 
in a case where after adjudication no re- 
eeiver is appointed, a creditor, without 
obtaining prior leave of the Court, can 
move an application under Section 53 
and/or Section 54 of the Provincial In- 
solvency Act. The other question that 
arises in the case is whether the trans- 
fer, which is sought to be challenged by 
the creditors is for valuable consideration 
and good faith. The whole case has been 
referred to us for decision and we, 
therefore, deal with both these aspects 
of the matter. A very few facts need be 
stated to appreciate the points involved. 


2. The opponent No. 4 Umakant 
Gajananrao Pathak was indebted to cer 
tain creditors. On May 24, 1960. he ex- 
ecuted a deed of sale of a house in fav- 
our of Rajaram and Balwant for a con- 
sideration of Rs. 30,000. On the same 
date, he also executed an unregistered 
document in favour of the said two per~ 
sons who are the applicants in respect of 
his saw mill and a shed for an amount 
of Rs. 10,000. The saw mill and the shed 
are said to have been further transfer- 
red by the applicants Rajaram and Bal- 
want to one Marotirao and Mandakini 
by an oral transfer. The applicant No. 1 
Rajaram is dead and his legal heirs have 
been substituted in his place. It appears 
that these were taken to be acts of 
insolvency on the part of the opponent 
No. 4 Umakant and the Non-applicants 
Nos. 2 and 3 made an application to the 
Insolvency Court on October 6, 1960 for 
adjudicating the opponent No. 4 as an 
insolvent. To the same effect an appli- 
cation was made on October 31, 1960 by 
the non-applicant No. 1. By an order 
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dated December 14, 1961, the non-appli-~ 
cant No. 4 Umakant was ‘adjudged an in- 
solvent. No receiver, however, was ap= 
pointed by the Court. 


3. These two transfers were chal 
lenged by the creditors-opponents Nos. 2 
to 3 by an application under Sections 53 
and 54 of the Provincial Insolvency Act. 
Mr. Udhoji for the applicants, however, 
stated that he confines his case only in 
respect of the house and not with res- 
pect to the saw mill and the shed. This 
application was registered as Miscellane< 
ous Judicial Case No. 31 of 1962. Seve- 
ral challenges were made on behalf of the 
transferees — both on law and facts and 
the Insolvency Court by its order dated 
August 23, 1965 held that the transfers 
were neither for valuable consideration 
nor in good faith and it annulled the 
transfers. 


4, The transferees filed an appeal 
before the District Judge challenging the 
order of the Insolvency Court and the 
Miscellaneous Civil Appeal No. 147 of 
1965 was dismissed by the District Judge 
by his order dated December 24, 1966. 
He, however, differed from the finding 
of the first Court on the question of 
consideration holding that the transfers 
were for valuable consideration but good 
faith was lacking. The transferees, there- 
fore, have challenged these orders by. 
this application for revision. The appli- 
cants-transferees contend that the credi- 
tors had no locus standi to make the ap- 
plications for annulment of the transfer 
under Sections 53 and 54 of the Provin- 
cial Insolvency Act. It was also contend- 
ed that in any case, without prior leave 
of the Court, which must be express, an 
application by the creditor or creditors 
would not be tenable. It was further 
contended that there must be an express 
order by the Court showing an applica- 
tion of mind granting leave to the credi- 
tors to prosecute the application for an- 
nulment of transfer. It was further con- 
tended that the applications for annul- 
ment could not be maintainable under 
Section 54 of the Insolvency Act as the 
applications were filed more than three 
months after the date of the transfer 
and if at all, the application could only 
be under Section 53 of the Insolvency 
Act. 


5. The following facts are beyond 
dispute, viz.. there was no receiver ap- 
pointed; no application for leave was 
made; even in the application for an= 
nulling the transfers. there is no prayer 
asking for leave of the Court and there 
is no express order of the Court grant- 
ing leave. 

6. The transferees also had not 
raised any objection either in their writ- 
ten statement in the lower Court or af 
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any time there or before the appellate 
Court that the application was not com- 
petent because no leave was sought or 
granted. The Courts below treated the 
application as one under Section 53 of 
the Provincial Insolvency Act. since the 
time for making an application under 
Section 54 had already expired. 


Gs Obviously, since the application 
has been made more than three months 
after the date of transfer, Section 54 
could not be attracted, ‘The application 
being within two years after the date 
of the transfer, it would fall under Sec- 
tion 53 of the Insolvency Act. Section 53 
protects the transferee from a debtor who 
was subsequently adjudged insolvent if 
the transfer is in good faith and for 
valuable consideration. 


8. Mr. Udhoji for the applicants 
contended that it is only the receiver who 
ean make the application for annulment 
of transfer and no other person includ- 
ing the creditor is entitled to make any 
application. Section 56 empowers the 
Court to appoint a receiver for the pro- 
perty of the insolvent at the time of ad- 
judicating the debtor as an insolvent or 
any time afterwards and if such a recei- 
ver is appointed, the property of the in- 
solvent vests in the receiver. If the pro- 
perty vests in the receiver, then it is the 
receiver who alone can represent the 
creditors and he alone is, therefore en- 
titled to make petition for annulment of 
a transfer. Mr. Udhoji. however, stated 
that where no receiver is appointed, then, 
there cannot be petition for annulment 
of a transfer, because, according to him, 
the receiver has to be appointed in every 
ease and in the absence of a receiver, 
there is no remedy for any of the credi- 
tors. This contention, in our view, goes 
a little too far. It is not necessary that 
the receiver must be appointed in each 
and every case at the time or after ad- 
judication. Section 58 of the Act itself 
makes it clear that in the absence of a 
receiver the Court has all the rights of 
and may exercise all the powers confer- 
red on a receiver under this Act. That 
means, where a receiver is not appointed 
in respect of the insolvent’s property. the 
property of the insolvent vests in the 
Court itself and the Court has to realise 
the assets of the insolvent and distribute 
them amongst the scheduled creditors. 


9. It is then contended on behalf 
of the applicants that even if an appli- 
cation for annulment of a transfer could 
be made by a creditor, where no recei~ 
ver is appointed still such an applica- 
tion cannot be made unless prior leave 
of the Insolvency Court is taken for fil- 
ing such an application. For this pur- 
pose, he relies upon the provisions of 
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Section 54-A of the Provincial Insolvency 
Act. Section 54-A deals with the provi- 
sions under Section 53 as well as 54. 
Section 54-A provides: 

“(finding to Section 53) A petition 

for the annulment of any transfer may 
be made by the receiver or, with the 
leave of the Court, by any creditor who 
has proved his debt and who satisfies 
the Court that the receiver has been re- 
quested and has refused to make such 
petition,” 
On the construction of this section, the 
learned counsel contends that the credi- 
tor, who wants annulment of a trans- 
fer, must fulfill the conditions of obtain- 
ing leave of the Court before the appli- 
cation is filed. On a close reading of 
Section 54-A, it appears to us that his 
contention is not well founded. In our 
view. Section 54-A deals with a case 
where a receiver has been appointed by 
the Insolvency Court on adjudication. It 
does not apply to a case where no recei- 
ver is appointed and the property vests 
in the Court itself under Section 56. This 
section lays down two conditions for 
making an application for annulment. The 
first is that such an application must be 
made by a receiver. Secondly. it says 
that if a receiver does not make an ap- 
plication, then any creditor, who has 
proved his debt can make an application 
provided he satisfied two conditions. One 
is that he must obtain the leave of the 
Court and the second is that he must 
satisfy the Court that the receiver has 
been requested and has refused to make 
such a petition. The latter part of the 
section itself shows that Section 54-A 
applies only to a case where the recei~- 
ver has been appointed and has no ap- 
plication to a case where the receiver 
is not appointed, Therefore. in a case 
where no receiver has been appointed, 
there is no bar of Section 54-A to mak- 
ing an application by a creditor. even 
without the leave of the Court. 


10. Section 53, no doubt, says that 
a transfer not in good faith and for 
valuable consideration, will be voidable 
as against the receiver and may be an= 
nulled by the Court on a petition pre- 
sented within two years after the date 
of the transfer, but that contemplates a 
case where a receiver has been appoint- 
ed and does not debar the Court from 
annulling that transfer even if no recei- 
ver is appointed because in such a case, 
the Court itself takes the place of the 
receiver by virtue of Section 58 of the 
Provincial Insolvency Act and the Court 
would be entitled to annul the said trans- 
fer if it is not in good faith and for valu- 
able consideration. No decision has been 
brought to our notice that a creditor is 
not entitled to present a petition for an- 
nulment of a transfer under Section 53 


272 Bom. [Prs. 10-12] 


of the Act in a case where no receiver 
has been appointed. The decisions which 
are cited before the learned Single Judge 
and have been referred to in the refer- 
ring order, have been cited again before 
us, but almost all the cases deal with a 
situation where a receiver has been ap- 
pointed and the creditor, without fulfil- 
ling the conditions under Section 54-A 
of the Act. moved the Court by a peti- 
tion for annulling the transfer, There 
are. however, two decisions, one of the 
Nagpur Judicial Commissioner’s Court 
and the other of the then Nagpur High 
Court, which are important. The deci- 
sion of the Additional Judicial Commis- 
sioner, Nagpur in Sitaram v, Mt. Nathi- 
bai, (AIR 1933 Nag 365) is a case in 
point. It has been laid down therein 
that Section 54-A does not abrogate Sec- 
tion 58 and must be read subject to the 
provisions of that section. It lays down 
that the words “voidable against the re- 
ceiver” in Section 53 must therefore, in 
view of Section 58, be read as “voidable 
against the receiver or the Court as the 
case may be” and a creditor is entitled 
to move the Court, to take action under 
Section 53 where a receiver has not been 
appointed. The other decision is in 
Amthulbi v. Sitaram, (AIR 1951 Nag 
268), wherein it has been held that where 
mo receiver has been appointed in the 
case, any creditors including those who 
had not been scheduled can make the ap- 
plication for annulling the transfers 
made by the insolvent. 


11. “Apart from this, Section 4, in 
our opinion. gives a. very vide power to 
the Insolvency Court to annul a trans- 
fer which is not for valuable considera- 
tion and in good faith. The Court can 
even take suo motu action for annulling 
such a transfer. If any creditor brings 
it to the notice of the Court that a 
transfer made by the insolvent is for the 
purpose of defeating or delaying the cre- 
ditor and is mot in good faith or for 
valuable consideration, the Court, in 
whom the estate of the insolvent vests, 
can take action if it so thinks fit for an- 
mulling the said transfer. No question 
of seeking any leave of the Court arises 
in such a case, On a close consideration 
of the provisions of the Provincial Insol- 
vency Act. we are, therefore, of the view 
that it is not necessary in every case to 
appoint a receiver on adjudicating a deb- 
ttor an insolvent. Further we are of the 
view that in a case where no receiver is 
appointed. it is not necessary for a credi- 
tor to' obtain leave of the Court prior 
to making an application for annulment 
of transfer. We are further of the view 
that even assuming that leave of the 
Court is necessary when the creditor 
makes an application and the Court, 
acting on that application, proceeds to 
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transfer is voidable or not, the Court 


will be deemed to have granted leave to 
the creditor to proceed with the applica- 
tion for annulment of transfer. In 
either case, the application presented by 
the creditors for annulment of a transfer 
cannot be said to be untenable. The In- 
solvency Court was, therefore, compe- 
tent to entertain an application on be~ 
half of the creditors. 


12. The Insolvency Court could 
only annul the transfer if the transfer 
was not for valuable consideration and 
not in good faith. The Insolvency Court 
took the view that the transfer was not 
in good faith or for valuable considera- 
tion. The application for annulment 
was allowed setting aside the transfers in 
favour of the present applicants, In the 
appeal the learned District Judge held 
that the transfer was for valuable consi- 
deration but it was lacking in good faith 
inasmuch as the insolvent was indebted 
to the extent of Rs. 47,000 besides the 
debt owed by him to the transferees. 
There is a consensus of opinion that in 
the case of the annulment of a transfer 
the burden of proof is on the official re- 
ceiver or the creditors to prove the ab- 
sence of good faith as well as of valuable 
consideration. If valuable consideration 
is proved, good faith follows and the 
creditor or the receiver has to prove by 
cogent evidence that there was want of 
good faith in the transaction. Of course, 
there could not be any direct evidence! 
of want of good faith, but the circum- 
stances must be such as lead to the only 
conclusion that the transfer in favour of 
the transferees lacked in good faith. The 
appellate Court has given a finding on 
consideration of evidence that the in- 
solvent owed a much larger amount to 
the transferees than the consideration for 
which the transfer had been taken. The 
debt was legally due to the transferees 
and in fact the property of the insolvent 
of which he made transfer was not 
enough to liquidate the debts due to the 
transferee. The transferee was one of 
the creditors of the insolvent, Nothing 
has been brought out on record to show 
and none of the courts below has given 
any finding that the transfer taken by 
the transferees from the insolvent was 
for the purposes of benefiting the deb- 
tor. Nothing has also been shown to 
prove that the transfer in question was 
a device for screening the property of the 
debtor-insolvent from his creditors for 
the purposes of ultimately benefiting 
the debtor. It has also not been shown 
that the transfer was taken for benefit- 
ing the debtor by defeating the other 
creditors. Here is a case where a large 
amount was due from the debtor to the 


1973 


transferee and the transferee was entitl- 
ed to protect his own interest even in 
preference to the other creditors, The 
sale-deed in favour of the transferee, no 
doubt, recites that the insolvent was on 
the date of the transfer indebted to 
others but the transfer with such know~ 
ledge of the insolvent’s indebtedness to 
other creditors besides himself would not 
be a ground for annulling the transfer. 
It is a case of preferring one creditor to 
the other or others. The good faith or 
bad faith of the debtor-insolvent is im- 
material. What has to be seen is whe- 
ther the transferee acted in good faith 
in taking the transfer. If in satisfaction 
of the amount due to him, the creditor 
takes a transfer from the debtor, with- 
out undervaluing the property, it cannot 
be said that he is acting in bad faith 
even though the effect might be to de- 
feat the other creditors, A creditor is 
entitled to safeguard his own interest, In 
Vinayak v. Moreshwar, AIR 1944 Nag 44 
(FB) decision, it has been held that when 
the transferee was not a mere volunteer 
and has an interest to protect, then it 
must be shown in addition that “the real 
object of the transfer is to place the 
property beyond the reach of the credi~ 
tors for the benefit of the debtor and is 
mot for the payment of his debts”, but 
for protection of his interests. A reliance 
was placed by both the sides on a deci- 
sion of the Supreme Court in N. Subra- 
mania Iyer v. Official Receiver, AIR 1958 
SC 1. This decision does not assist the 
creditors. On the contrary, it would sup~ 
port the transferee in this case. The Sup- 
reme Court has laid down the test as to 
when the transfer can be said to be 
lacking in good faith, The Supreme Court 
has given instances where the transfer 
could be said to be lacking in good faith. 
One of the instances is of a transaction 
which is of a benami character. The 
Supreme Court stated In paragraph 7 as 
follows: 


"Such will be mostly cases of be- 
nami transactions in favour of some Te- 
lative of the insolvent or a person in 
whom he has full confidence that he 
will hold it ultimately for the benefit of 
the insolvent or persons in whom he 
may be interested. Or it may be that a 
person finding himself over head and 
ears in debts wishes to convert his as- 
sets into liquid assets with the collusion 
or connivance of the transferee.” 

They further observed: : 

“In both cases, the intention clearly 
is to shield the assets against the claims 
of creditors and in such cases, though 
the transfer may have been for conside- 
ration, either adequate or otherwise, but 
having been entered into with a view to 
defraud or delay the creditors, the trans~ 
feror and transferee sharing the common 
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intention, the transaction must be annul« 
led and the assets must be brought into 
the common hotchpot for the benefit of 
the insolvent’s creditors.” 


The dominant intention must be to bene- 
fit the debtor as against the creditors for 
example, a debtor and a transferee, wha 
is not a creditor, knowing that the deb- 
tor is indebted to a number of creditors, 
entered into a transaction of sale and 
the whole of the consideration, though 
adequate, is paid into the hands of the 
debtor so that both the property as well 
as its price is screened from the credi- 
tors, and the debtor gets in his hands the 
amount for his own purpose, such a tran- 
saction could be said to be lacking in 
food faith, But where the amount of 
the consideration does not go into the 
hands of the debtor but is utilised for 
satisfying the debt due to one of the 
ereditors, though it may have the effect 
of defeating the other creditors, the 
transfer in favour of the said creditor 
could not be said to be lacking in good 
faith, It would only be preferring one 
creditor to the other and could not be 
said to be a fraudulent preference. The 
Judicial Committee of the Privy Council 
in Musahar v, Lala Hakim Lal ILR 43 
Cal 521 = (AIR 1915 PC 115) has laid 
down as far back as 1915 that 

“the transfer which defeats or de- 
lays creditors is not an instrument which 
prefers one creditor to another, but an 
instrument which removes property from 
the creditors for the benefit of the deb- 
tor, The debtor must not retain a bene- 
fit for himself. He may pay one creditor, 
and leave another unpaid.” 
It has further been laid down that 


“when it was found that the trans- 
fer impeached was made for adequate 
consideration in satisfaction of genuine 
debts. and without reservation of any 
benefit to the debtor, it followed that no 
ground for impeaching it lay in the fact 
that the plaintiff (appellant), who also 
was a creditor, was a loser by payment 
being made to the preferred creditor— 
there being in the case no question of 
bankruptcy.” 


It. therefore, follows that this is not a 
case where the transfer can be said to 
be not in good faith. Having found that 
the consideration of the transfer was 
adequate and having further found that 
the insolvent owed a genuine debt to the 
fransferee in satisfaction of which the 
transfer was made in favour of the trans- 
feree, the learned District Judge was in 
error in holding that the transfer was 
not in good faith, The learned Judge 
took an erroneous view of the law and 
the finding of want of good faith cannot 
therefore, be upheld. We accordingly se 
aside the orders of the Courts below and 
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hold that the transfer in favour of the 
applicants was for valuable  considera- 
tion and also in good faith and, there- 
fore, the transfer was not liable to be 
annulled. 

18. The revision application, there- 
fore, succeeds and is allowed with costs 
against the non-applicants Nos. 1, 2 and 
3. 


Revision allowed. 
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MASODKAR. J. 


Anandrao Bajirao Deshmukh, Peti- 
tioner v, Mahadeo Raoji Gore, Respon- 
dent. 

Special Civil Appln. No. 481 of 1969, 
D/- 15-12-1972, against order passed by 
Y. G. Shirke, Member of Maharashtra 
Revenue Tribunal, Nagpur, D/- 13-1- 
1969. 

Index Note:--- (A) Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), S, 49-A (3) — 
Postponement of date of transfer of 
ownership — A landlord though a minor 
but not covered by S. 38 (2) or 39-A (3) 
of the Act cannot claim the benefit under 
S. 49-A (3). 


Brief Note:— (A) A landlord to claim 
benefit under S. 49-A (3) of the Act must 
mot only be a minor but must also have 
a right to terminate tenancy either under 
S. 38 (2) or under Section 39-A (3), A 
landlord purchasing land after 1-8-1953 
and holding land more than 1/3 of a 
family holding though minor cannot ter- 
minate the tenancy of his tenant who 
was a protected lessee before his pur- 
chase. In such a case the tenant can be 
deemed to be owner on 1-4-63 and the 
transfer cannot be postponed to one year 
after attainment of majority. It is not 
mecessary that the tenant must be in ac- 
tual physical possession of land on 1-4- 
963, His established legal claim to pos« 
session on such date is sufficient. 

(Paras 7, 8. 9, 10) 


J. N, Chandurker, for Petitioner; 
M. S. Choudhari, for Respondent. 


ORDER :— The petitioner who is a 
lJand-holder questioned the validity of an 
. order made by the Maharashtra Revenue 
Tribunal holding that the respondent 
Mahadeo was entitled to be declared as 
a statutory owner of the entire suit field 

. on and from 1-6-1963 under the provi« 
sions of Section 49-A of the Bombay 
Tenancy and Agricultura] Lands (Vidar- 
bha Region) Act, 1958 (hereinafter called 

the Act). ` 
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Anandrao v. Mahadeo (Masodkar J.) 


ALR. 


2. The facts now found by the 
authorities lie in a very narrow compass. 
The disputed field Survey No. 87 area 
30.4 acres was originally owned by 
Narayan. It was properly let out to one 
Raoji, the adoptive father of Mahadeo 
since the year 1951-52. Raoji was the 
protected lessee and the land was ten= 
anted when the Act came into force on 
December 30, 1958. It appears that Raoji 
died sometime in the year 1955 and the 
present respondent Mahadeo succeeded 
to his interest as his adopted son. 


3. The petitioner in this case 
Anandrao purchased 15.00 acres of land 
out of Survey No, 87 under a registered 
sale-deed of June 5, 1957. That land is 
now sub-numbered as Survey No, 87/3. 
Petitioner Anandrao was born on Sep- 
tember 5, 1956 and when the Act came 
into force was a minor. It appears that 
after this transfer the respondent Maha- 
deo was dispossessed and he initiated 
proceedings under the Berar Regulation 
of Agricultural Leases Act, 1951. He was 
ultimately placed in possession under an 
order passed by the Tribunal on Decem- 
ber 14, 1962, upon his own title as a pro~ 
tected lessee and that order appears to 
have been executed on Ist June, 1963, 


4, The present proceedings are 
suo motu proceedings started for confer~ 
ment of statutory ownership upon the 
tenant Mahadeo. 


5. Under Section 46 the tillers’ 
date is 1-4-1961 and ownership of all 
lands held by tenants stood transferred 
in favour of the tenants. Certain excep~ 
tions in favour of persons under disabi- 
lity operated upon such statutory trans- 
fers and dates were postponed as indicat~ 
ed by first proviso in respect of the per- 
sons under disability and by second prox 
viso in respect of the pending proceed- 
ings, Those tenants who were unlawfully 
dispossessed before the tillers’ date and 
thereafter were put in possession under 
the provisions of the Act, got their rights 
transferred to them on the date when 
the final order restituting possession to 
them was passed, The present tenant 
Mahadeo answered the description of sub- 
section (A1) of Section 46 in that he was 
a person who was evicted prior to 1st 
April, 1961 and the proceedings to put 
him in possession terminated on Decem~ 
ber 14, 1962. So if Section 46 was to gov- 
ern the case of the present respondent 
Mahadeo, he would be entitled to statu~ 
tory ownership as on December 14, 1962, 
the date of decision of his application by. 
the Maharashtra Revenue Tribunal. 


6. He could not, however, get this 
right, for his landlord was within the ex- 
cepted category of first proviso to subs 
section (1) of Section 46. t 
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7. However, another tillers’ date 
was put on the statute book, That was 
Ist day of April, 1963 and as contem- 
plated by Section 49-A a person on the 
land being a tenant on that date was en- 
titled to statutory ownership of the ten- 
anted land. Sub-section (3) of Section 
49-A, however, carved out a further ex- 
ception in favour of certain landlords 
and the only question is whether the 
present landlord Anandrao answers the 
description of sub-section (3) of Section 
49-A, If he is not within that sub-section, 
Mahadeo, the tenant, is a statutory 
owner under sub-section (1) being a per- 
son on land as a tenant on 1-4-1963 or 
under sub-section (2) having been plac- 
ed in possession on 1-6-1963. 


Sub-section (3) of Section 49-A is In 
the following term:— 

‘Where the landlord, belonging to 
any of the categories specified in sub- 
section (2) of Section 38, has not given 
notice of termination of tenancy in at- 
cordance with the said sub-section (2) gr 
sub-section (3) of Section 39-A or has 
given such notice but has not made an 
application thereafter under Section 36 
for possession, such tenant shall be deem- 
ed to be the full owner of land held by 
him on the expiry of the period specified 
in sub-section (3) of Section 39-A: 


Provided that. where the tenancy is 
terminated and application for possession 
is made in accordance with the provi- 
sions of sub-section (2) of Section 38 or 
sub-section (3) of Section 39-A, the ten- 
ant shall, on the date on which such ap- 
plication is finally decided, be deemed to 
be the full owner of the land which he 
is entitled to retain in possession after 
such decision.” 


A plain reading of this sub-section shows 
that it carves out certain class of land~ 
lords and takes them out from the ef- 
fects of sub-sections (1) and (2) of Sec- 
tion 49-A of the Act. The entire sub- 
section is descriptive of the landlords 
who can get benefit of that exception. It 
speaks of landlords who answer the des- 
cription of the persons mentioned in sub- 
section (2) of Section 38 and who are 
capable of giving a notice of termination 
of tenancy in accordance with that sub- 
section (2); or under sub-section (3) of 
Section 39-A. All these conditions are 
cumulative. It is not sufficient to have 
the persons under disability as is the 
case under the first proviso to sub-sec~ 
tion (1) of Section 46, but the landlords 
must further be entitled to terminate the 
tenancy by initiating proceedings in ac- 
cordance with either Section 38 or Sec- 
tion 39-A, Those alone are excepted by 
virtue of sub-section (2) of Section 49-A 
‘land none others. Therefore, by reference 
in the scheme of Section 49-A itself the 
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inhibition available in Section 38 willl 
have to be read. 


$. Section 38 plainly does not en- 
able a person who had acquired land by 
transfer after Ist day of August, 1953 
where a protected tenant is already in- 
ducted, as is made clear by Section 38 
(7) of the Act. In the present case, as 
the facts found indicate the transfer is 


after ist day of August, 1953 and the 
right of the tenant is referable to the 
year 1951-52. Therefore, Anandrao can- 


mot be a person who answers Section 38 
(2), for not only sub-section (2) speaks 
of disabled landlords but they must be 
the persons beyond the bar of sub-sec- 
tion (7). Anandrao though a minor still 
is not a person who can pass the test of 
sub-section (7) of Section 38 of the Act. 
He is not, therefore, within sub-section 
(3) of Section 49-A. Similarly, he is not 
a person contemplated by Section 39-A, 
sub-section (3), for to be a landlord of 
that kind the conditions precedent are to 
be satisfied being enumerated in sub-sec- 
tion (1) of Section 39-A; in that the 
tenure-holder does not hold land exceed- 
ing one-third of a family holding and 
earns his livelihood principally by agri- 
culture or agricultural labour, A land- 
lord or a tenure-holder of this descrip- 
tion alone is within the contemplation of 
sub-section (3) of Section 39-A. These 
are the categories or classes of land- 
lords who can apply under sub-section 
(3) of Section 39-A for termination of 
tenancy of a tenant, To Anandrao, the 
present petitioner, neither Section 38 nor 
Section 39-A is available, Therefore, the 
date of transfer with respect to Maha- 
deo and the land in question cannot be 
postponed by referring to the dates men- 
tioned in sub-section (3) of Section 39-A. 


_3. > Only the land-holders capable 
of initiating proceedings under Section 
38 and Section 39-A can claim benefit 
and seek enlargement of time. Proviso 
to sub-section (3) of Section 49-A sheds 
some light in clear terms, Petitioner 
land-holder only because he is a minor 
Aet claim any, benefit of that excep- 
ion. 


10. However, the learned counsel 
argues for the petitioner that the terms 
of sub-section (1) of Section 49-A re- 
quire that a tenant must be on the Jand 
on Ist day of April, 1963 and the land 
must be in his personal cultivation. In 
this case. no doubt, the order was made 
in December, 1962 by the Tribunal and 
execution took time and the person wag 
placed in physical possession on June M, 
1963, According to the learned counsel, 
therefore, the statutory ownership is nof 
available to such a person who was nof 
physically on the land on 1st day of 
April, 1963, This no doubt prima facia 
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indicates that sub-section (1) will not be 
attracted. The effect, however, of the 
earlier proceedings taken by the tenant 
for restoratior. of possession on the ten- 
ant can answer such a poser. The land- 
lord was not entitled to possession which 
he took from the tenant. The tenant hav- 
ing applied and having found to be en- 
titled to succeed under Section 36 (1), 
the proceedings terminated on 14-12-1962. 
As I have indicated that but for the pro- 
viso to sub-section (1) of Section 46, that 
would be the date when rights of status 
tory ownership would have vested ‘in 
favour of the tenant whose proceedings 
for possession terminated under sub-sec~ 
tion (A1) (a) of Section 46. The effect in 
my view is that on the date when the 
proceedings terminated in favour of the 
tenant, he would be deemed to be on 
the land and for the purpose of Section 
49-A there would be no difference either 
in policy or in principle. To read other- 
wise would mean to defeat an express 
statutory intendment. This can further 
be salvaged by taking aid of sub-section 
(2) of Section 49-A itself, Though the 
person is not physically on the land on 
Ist day of April, 1963 and has taken pro- 
ceedings, he is deemed to be the owner 
of the land on the date when final orders 
are made upon his application, If this 
test is applied, then assuming the learn- 
ed counsel be correct, he was put in 
physical possession on June 1, 1963 is 
an execution of the earlier order dated 
14-12-1962. Surely that would be the 
date referable as far as the rights of the 
tenant under Section 49-A are concerned. 
Looking at the problem from any angle, 
I would lean in favour of a construction 
to treat such a person to be in physical 
possession of the land once the earlier 
proceedings terminated in his favour on 
14th December, 1962 or at any rate treat- 
ing the next date as the continuation of 
the same proceedings that he was physi- 
cally put in possession of the land on 
June 1st, 1963. That being the position 
and the landlord not being of the cate- 
gories contemplated by sub-section (3), 
clearly the statutory ownership passed to 
the tenant. Mahadeo on June 1, 1963. 
The order made by the Maharashtra Re- 
venue Tribunal in the result was cor- 
rect, though for different reasons, and 
therefore, no interference is called for. 


11. The petition, therefore. fails 
and is dismissed; but there will be no 
order as to costs. _ 

Petition dismissed, 
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Somnath, Appellant v. Tipanna Ram- 
chandra Jannu, Respondent. 


A. F. O. D, No. 250 of 4972. D/- 
20-10-1972, against decision of N. D. 
Deshpande, 4th Joint Civil J.. Sr, Divi- 
eee Poona. in Spl. Civil Suit No. 284 
o ; 


Index Note:— (A) Civil P. C. (1908), 
0. 32. R. 15 — Suit by person of un- 
sound mind — Statement in plaint that 
plaintiff is of unsound mind — Duty of 
Court to hold inquiry — Separate appli- 
cation by next friend is not necessary. 


_ Brief Note:— (A) When the plaint is 
being examined for the purpose of ad- 
mission, if it contains a statement as 
required by clause (d) of Rule 1 of O., 7 
that the plaintiff is a person of ‘unsound 
mind and that a next friend is suing on 
his behalf, the court must at once hold an 
inquiry for the purpose of recording a 
finding that the plaintiff is a person of 
unsound mind or mentally so infirm as 
incapable of protecting his own interest. 
It is the duty of the Court to do so, and 
it is not necessary for the next friend to 
make a separate application for that pur- 
pose. Apart from the total extent 
of the evidence that might be led 
in such inquiry the plaintiff who 
is alleged to be of unsound mind should 
be invariably called for being questioned. 
The provisions of Rule 15 of Order 32 
make it possible for a next friend to sue 
on behalf of an adult person as a next 
friend only when the person is either so 
adjudged by a court of competent juris- 
diction or if not so adjudged, is found 
by the court on inquiry to be so. That 
is the foundation, prima facie for a next 
friend to avail and proceed with the suit. 
Such inquiry is obviously an ex parte in- 
quiry for the court to give a finding and 
to admit the plaint and issue the pro- 
cess to the other side. (Para 17) 


This finding of the court however 
does not bind the defendant who may 
after entering appearance point out te 
the court that it has been misled into 
giving a wrong finding and the defen- 
dant was willing to prove that the plain- 
tiff was a person who was capable of 
protecting his own interests, If such a 
challenge is held out in a given case, the 
issue is still open between the parties. 
The Court cannot shut out an inquiry. 
simply because on the earlier inquiry by 
it, it pave a finding as contemplated by 
second part of Rule 15 of Order 32, If a 
defendant holds out such a challenge and 
succeeds in proving that the plaintiff was 
a person who was capable of defending 


GQ/GQ/C934/73/DHZ 


1973 


his interest the Court will reject the 
plaint. AIR 1941 Mad 524; AIR 1969 
Andh Pra 362 not followed; AIR 1939 
Mad 657, Distinguished, (Para 18) 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 362 = (1962) 2 

Andh WR 208, Papi Reddi v. Rami 

Reddi 23 
AIR 1949 Mad 292 = 1948-2 Mad 

LJ 277, Mohammad Ibrahim v. 

Mohammad Murakayar . 23 
AIR 1941 Mad 524°= 1941-1 Mad 

LJ 354, Govindayya v. Rama- 

murthi 4, 20 
ATR 1939 Mad 657 = 1938-2 Mad 

LJ 810, In re Narasimha Bhatta- 

chariar 22 

K. J. Abhyankar, for Appellant; Y. S. 

Chitale with M, B. Shetye. for Respon- 
ent. 


DESHMUKH, J.:— This is plaintiff's 
appeal. Plaintiff is described in the plaint 


as a major person aged 35 but of un- 


sound mind, or a person incapable of 
taking care of his own affairs. and, there- 
fore, sued through the next friend, his 
wife. For the purpose of this appeal, it 
is not necessary to refer to the contents 
of the plaint, Suffice it to note that there 
appears to be a decree ultimately passed 
by the High Court in First Appeal No. 
479 of 1961 decided on 25-7-69 arising 
out of Special Suit No. 108 of 1958 in the 
Court of the Civil Judge (S. D.). Poona, 
in favour of the defendant. Defendant is 
executing that decree in Special Dar- 
khast No. 90 of 1968 and the suit by the 
next friend on behalf of the plaintiff, 
who is described as a person of un- 
sound mind, is for a declaration that the 
plaintiff has a right to remain in posses- 
sion of the suit property and that the 
defendant is not entitled to execute the 
decree for specific performance obtained 
by him in the litigation mentioned above. 


2. While opposing the suit on the 
merits, the defendant in his written 
statement also alleged that it was not 
true that the plaintiff was a person in- 
capable of taking care of his own af- 
fairs, He, therefore, challenged the pre- 
sentation of the plaint as improper, He 
also filed an independent application, 
Exh. 29. containing the same allegation, 
viz.. that the plaint was not properly 
presented and it should be struck off the 
file. 


3. The learned Civil J udge (S. D.) 
Poona, framed two pre ary issues 
and disposed of the suit on those issues- 
The first issue was whether the plaint 
has been properly presented by the 
plaintiff and the second was, what order, 


4. The learned Civil Judge refer- 
red to the provisions of Order 32, Rule 
15 of the C. P. Code and also some case- 
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law dealing with the same provisions., He 
relied upon some observations in the 
judgment of the Madras High Court in 
the case of Govindayya v. Ramamurthi, 
AIR 1941 Mad 524. According to the 
learned Judge’s view, the next friend of 
the plaintiff should have first applied and 
obtained finding of the court under the 
provisions of Order 32, Rule 15 that the 
plaintiff was in fact a person of un- 
sound mind and that the next friend 
should sue. Since that procedure is not 
followed, the plaint is not properly pre- 
sented and the suit is liable to be dis- 
missed. Accordingly. he dismissed the 
suit with costs for want of proper pre- 
sentation of the plaint. Being aggrieved 
by this order, the plaintiff has filed this 
appeal. 

5. It has been argued before us 
that the entire procedure followed by 
the learned trial Judge was erroneous 
and in spite of the application of the 
plaintiff's next friend to hold an inquiry 
about the unsoundness of mind of the 
plaintiff and the granting of his applica- 
tion in that behalf, the learned Judge 
suddenly turned round and heard the 
matter on preliminary issue with regard 
to the presentation of the plaint. Some 
cases also have been cited before us, 


‘more particularly, from Madras and An- 


dhra Pradesh High Courts. Apart from 
the case law, we propose to examine the 
question of the procedure to be followed 
for admitting the plaint when a major 
person is described as a person of un- 
sound mind and the next friend wants to 
prosecute the suit for and on his behalf. 

6. Before we do that, we may 
briefly note what the learned Judge has 
done. When the plaint was presented, 
which contains in the body of it in para 
10, a statement that the plaintiff is un» 
able to take care of his own property it 
has been straightway admitted and sum-+ 
mons has been issued to the defendant 
The defendant filed his written statement 
in which he disputed the right of the 
next friend to present the suit as the 
unsoundness of mind of the plaintiff was 
disputed. He also filed a separate appli-« 
cation to hold an inquiry in that behalf 
and to reject the plaint as not properly 
presented, In the meanwhile, plaintiff has 
presented on 5-1-1972 the documents 
along with the list, Ex. 17, which con~ 
tained amongst other things a certificate 
of a medical practitioner certifying the 
plaintiff to be suffering from a particular 
mental disease. By an application, Ex. 22, 
dated January 19, 1971, the learned coun~ 
sel for the plaintiff stated that he pro- 
poses to give evidence in support of the 
unsoundness of mind of the plaintiff on 
such day as the Honourable Court may 
fix in that behalf. The only order passed 
on this application is “Time granted.”. 
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The plaintiff filed another application, 
Ex. 23, dated January 25. 1971 by which 
he requested the court to pass order on 
the application for issuing witness sum- 
mons. That application was taken on 
board, and on the application, Ex, 24, 
the court passed an order directing issue 
of summons, Ex, 25 is a summons issue- 
ed to Dr. Roshan Master of the Ruby 
Hall Nursing Home, Poona. It appears 
that even before filing the written state- 
ment, the defendant had applied by Ex. 
13 on November 17, 1971. that the suit 
was not presented according to law, and 
that not only the interim injunction 
should be dissolved but the suit itself 
should be struck off the file. No orders, 
however, were passed except calling for 
the say of the other side. As the learned 
Judge passed orders granting plaintiff’s 
application for issue of summons to the 
medical practitioner, one gets the im- 
pression upto that stage of the proceed- 
ings that the learned Judge intends to 
inquire about the unsoundness of the 
mind of the plaintiff which was being 
challenged by the defendant. However, 
long thereafter, on February 7, 1972, de= 
fendant gives a further application, Ex. 
29, and urges that the presentation of the 
plaint itself is bad as the plaintiff does 
not appear to be a person of unsound 
mind. The defendant has also applied 
earlier by Ex. 26 to require the next 
friend to furnish security in the amount 
of Rs. 1000/- on the ground that the suit 
is frivolous and the next friend has no 
property of her own. Instead of proceed- 
ing to inquire about the unsoundness of 
mind, the learned Judge fixed the matter 
on March 20. 1972, for passing orders on 
Exhs. 26 28 and 29 and adjourned the 
suit on 24th March, 1972. On 24th of 
March, he framed the preliminary issues 
as indicated earlier and disposed of the 
suit in view of his finding that the next 
friend had not given a separate applica- 
cation earlier for obtaining permission to 
present the plaint on behalf of the plain- 
tiff who was alleged to be of unsound 
mind. 

\ 

T To say the least. we do not 
find any warrant in the procedure adopt- 
ed by the learned Judge, nor does his 
order indicate as to how he struck upon 
this procedure for disposing of the suit 
on preliminary issue of the proper or 
improper presentation of the plaint, The 
povisions regarding the presentation and 
: prosecutions of suits on behalf of minors 
. and persons of unsound mind are dealt 

with in Order 32 of the Code of Civil 
Procedure. We would, therefore, in the 
first instance refer to the provisions of 
the Civil Procedure Code in that behalf 
and the correct procedure that ought to 
. be followed when the plaintiff is alleged 
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to be either a minor or a person of un- 
sound mind. 

8. Rules 1 to 14 of Order 32 deal 
with the procedure to be followed when 
the plaintiff or the defendant is a minor. 
In the case of plaintiffs and defendants 
who may be persons of unsound mind, 
the procedure is laid down in Rule 15 of 
Order 32 which is as follows: 

“The provisions contained in Rules 1 
to 14, so far as they are applicable, shall 
extend to persons adjudged to be of un- 


‘sound mind and to persons who though 


not so adjudged are found by the Court 
on inquiry, by reason of unsoundness of 
mind or mental infirmity, to be incapable 
of protecting their interests when suing 
or being sued.” 


The above rule contemplates two kinds 
of cases. Where a person is already ad- 
judged to be of unsound mind as under 
the Lunacy Act, that would be the first 
category of cases of persons of unsound 
mind which are covered by Rule 15. 
However. there may be persons of un- 
sound mind who are not so adjudged by 
the court. How shall a suit be filed on 
their behalf; or how shall such persons 
defend the suit filed against them? The 
second part of the provision of Rule 15 
quoted above shows that in case of such 
a person who is not already adjudged a 
person of unsound mind. the court, on 
inquiry, has to find out that by reason 
of unsoundness of mind or infirmity, the 
person concerned is incapable of protect- 
ing his interest when suing or being sued. 
Once this finding is arrived at, the pro- 
visions of Rules 1 to 14, so far as they 
may be applicable automatically get ex- 
tended to-the persons of this type. 


9. The plaintiff in the present 
suit is not already adjudged to be of 
unsound mind. The case of the present 
plaintiff obviously falls under the second 
part of Rule 15. In the case of such a 
plaintiff, the court has to find on inquiry 
whether he is in fact so. At what stage 
this should be done and in what man- 
ner, is not prescribed by any part of 
Order 32 or by any other provisions of 
the Code of Civil Procedure. 


10. Shri Chitale, the learned coun- 
sel for the respondent-defendant said 
that some of the judgments of the Mad- 
ras High Court have taken the view that 
this finding has to be arrived at at the 
admission of the plaint. We will present- 
ly point out that the context in which 
those observations are made appears to 
be slightly different, but we are inclin- 
ed to hold that the inquiry contemplat- 
ed by the provisions of Rule 15 of Order 
32 appears to be, in the first instance, an 
ex parte inquiry in the absence of a de- 
fendant. It further appears to be an in- 
quiry for the prima facie satisfaction of 
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the court to give a finding that the pro- 
visions of Order 32, Rules 1 to 14 get 
extended, because the plaintiff appears 
to be a person of unsoundness of mind, 
or of such mental infirmity as to be in- 
capable of protecting his own interests. 


11. The learned Civil Judge thinks 
that an independent application has to 
be made by the plaintiff and findings ob- 
tained from the court. Some of the ob- 
servations in the cases decided by this 
High Court as also by the Madras High 
Court seem to indicate that an applica- 
tion by the plaintiff was necessary. We 
tried to find out whether there are any 
amendments to the rule contained in 
Order 32 by the High Courts of Madras 
and Andhra Pradesh, but we do not find 
any amendment which requires a plain- 
tiff to make an application. Apart from 
the case law, therefore, we will first exa~ 
mine the procedure prescribed by Order 
32 in the case of a minor which proce- 
dure is automatically extended to the 
case of a person of unsound mind, the 
moment he is shown to have been al- 
ready adjudged or a court before whom 
the suit is presented finds him so on in- 
quiry. 

12. Rule 1 of Order 32 makes it 
mandatory for filing a suit on behalf of 
a minor that it shall always be present- 
ed in the name of the minor but by a 
person who will be described as the next 
friend of the minor. Not only the rule 
is mandatory but Rule 2 lays down the 
consequence where a suit on behalf of 
the minor is filed without there being a 
next friend, If a defendant finds that the 
suit has been instituted by or on behalf 
of a minor without a next friend, the 
defendant may apply to have the plaint 
struck off the file with costs paid by the 
pleader or the other person by whom 
the suit is presented, Sub-rule (2) of 
Order 32 requires a notice to be issued of 
such application, and the court after 
hearing the objections may make such 
order in the matter as it thinks fit, It is, 
therefore, clear that the suit on behalf 
of a minor without the next friend is 
Hable to be struck off the file. Rule 3 
deals with a case where the defendant is 
a minor, and we need not point out how 
the position of a minor defendant is 
dealt with by the provisions of Order 32. 
Suffice it to point out that there is a 
distinct difference between a suit on be~- 
half of the minor plaintiff and suing a 
minor defendant: whereas the suit has 
to be directly presented by a next friend 
on behalf of the minor, while suing a 
minor defendant, an application has to 
be made to the court to appoint a per- 
son as guardian-ad-litem to represent 
the minor defendant in the case. The 
further provisions point out that the 
court may first satisfy itself that the 
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defendant is a minor and then issue 
notice to the proposed guardian and ob- 
tain his consent before making appoint- 
ment of that person as guardian-ad-litem. 
Rule 4 deals with the qualification of a 
person who can act as next friend or a 
guardian-ad-litem. This rule also need 
not detain us at the moment. Similarly, 
we need not go in detail to the provi- 
sions of Rules 5 to 7 which deal with 
the authority of the next friend or guar- 
dian to represent the minor or the per- 
son of unsound mind in the suit and 
pass certain receipt if he compromises 
the suit etc. Rule 8 deals with the retire- 
ment of a next friend. and Rule 9 deals 
with the removal of the next friend for 
certain acts of commission and omission. 
Rule 10 is an incidental provision deal- 
ing with stay of the suit on removal of 
the guardian until another person is 
appointed. Rule 11 deals with the retire- 
ment, removal or death of a guardian 
for the suit, and Rule 12 deals with the 
course to be adopted by a minor plain- 
tiff who attains majority during the pen- 
dency of the litigation. Rule 13 deals 
with the position of a minor co-plaintiff 
and Rule 14 gives an option to the minor 
after attaining majority to take certain 
steps when he finds that the suit on his 
behalf was unreasonable or improper. 
These are the total provisions which deal 
with the minors and their guardians or 
next friends. ` 


13. Nowhere do we find in this 
procedure a provision for the next friend 
to apply either for getting himself ap- 
pointed as the next friend or to seek a 
permission of the Court to present the 
plaint or pursue the litigation on behalf 
of a minor. It is entirely different that 
the defendant, after entering appearance, 
may point out either by a written-state- 
ment or otherwise that the plaintiff is 
not a minor, and the suit presented on 
his behalf is not proper. The Court. un- 
doubtedly, has the right to decide the 
issue when so raised by the defendants, 
and if satisfied that the so-called minor 
was infacta major, the Court could come 
to the conclusion that the suit was not pro- 
perly presented and the plaint may be 
struck off the file, In such a case, if 
means that the plaintiff was in fact a 
major, and when a person is major, pri- 
marily it is his and his right alone to 
file or not to file a suit or to defend or 
mot to defend the case against him. None 
else has a right to act on his behalf, It 
is on those principles that a wrong per- 
son has come before the court, that the 
suit will be thrown out. t 


14. If this is all that is contem- 
plated in the case of a minor, and if 
these provisions are extended to the 
case of a person of unsound mind, then 


i 
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we fail to understand why the procedure 
could be different. There is, however, 
one difference, viz. that the allegations 
in the plaint that a person is a minor 
may suffice for the court to admit the 
plaint and issue process. That may not 
be enough in the case of a person of 
unsound mind if he is not already ad- 
judged so by a competent court. In that 
ease, as the second part of Rule 15 quot- 
ed above shows, the court will have to 
make an inquiry and find him to be so 
before the plaint is admitted and the de- 
fendant is called upon to answer the 
plaint in response to a suit presented by 
a next friend on behalf of a person of 
unsound mind, We will shortly indicate 
what should be done by the court so far 
as giving the finding contemplated by 
Rule 15 of Order 32 is concerned. How- 
ever, short of that, we do not find any 
difference between the procedure to be 
followed in the case of a minor and that 
of a person of unsound mind. 


15. Our attention was drawn to 
two other provisions of the Code of Civil 
Procedure where court’s permission is to 
be obtained by making a proper applica- 
tion in that behalf before a suit is pro- 
secuted in a certain manner. The first 
provision relates to the prosecution of a 
suit in a representative capacity on be- 
half of numerous persons having the 
same interest or filing a suit in a repre- 
sentative capacity against the defendants 
who may be some of the numerous per- 
sons having similar interest. When a suit 
of this type is to be filed in a represen- 
tative capacity, or where in a suit de- 
fendants are sought to be sued in that 
capacity, Rule 8 of Order 1 postulates 
that a permission of the court is to be 
obtained in that behalf. In other words, 
by an application accompanied by an 
affidavit or some other evidence, the 
court must be satisfied that the plaintiff 
prima facie holds interest which is be- 
ing held by numerous other persons and 
fit is desirable and necessary that the 
plaintiff is permitted to sue in a repre- 
sentative capacity. In the same manner, 
the court has to be satisfied that the 
defendants are persons of a certain cate- 
gory where it is desirable and necessary 
to permit them to be sued in a repre- 
sentative capacity. When a court is so 
satisfied, it gives permission, and then 
the suit proceeds as a representative suit 
or a suit against the defendant in a re- 
presentative capacity, The other provi- 
sion that was brought to our notice is 
contained in Order 33 of the Code of 
Civil Procedure. This order deals with 
suits by paupers, If a person wants to 
sue in forma pauperis, he has to apply 
for permission to sue as such, and that 
application has to contain the particulars 
, required in regard to the plaint in suit, 
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īt must also contain a schedule of mov- 
able and immovable property belonging 
to the applicant with the estimated value 
thereof annexed thereto. This application 
is required to be signed and verified in 
the manner prescribed for signing and 
verification of pleadings. When a person 
having no money wants to file a suit, he 
has first to apply in this manner as 
provided by Rule 2 of Order 33. We may 
skip over the intervening provision of 
how that application is heard, but if at 
the end of the hearing, the Court grants 
the application, that application itself has 
to be registered and is to be deemed as 
a plaint in the suit. There is. therefore, 
no doubt that before a suit is filed, an 
application must be filed by a person 
wanting to sue as a pauper, and it is 
entirely a different matter that the pro- 
cedure prescribed requires the applicant 
to include all that the plaint requires, 
and ultimately the same application is 
registered and numbered as a plaint or 
suit. This Court by adding Rule 17 to 
Order 33 has extended the above provi- 
sion to a defendant also who wants to 
file a cross-claim in forma pauperis while 
defending the suit. It is, therefore, obvi- 
ous that wherever a separate or indepen- 
dent application for obtaining orders of 
the court was contemplated, it has been 
so provided in the other parts of the 
Civil Procédure Code. However, we do 
mot see any provisions which require the 
mext friend of a minor to make a sepa- 
rate application either to prove the mi- 
nority of the plaintiff or to obtain court’s 
permission to permit him to sue as a 
next friend, Since the same provisions 
are extended to a person of unsound 
mind while suing through the next 
friend, we are of the view that no sepa- 
rate application is contemplated, and 
none need be made by the next friend 
in that behalf. 


16. We may now point out how 
precisely the court shall deal with a suit 
presented by a next friend alleging the 
plaintiff to be a person of unsound mind. 
We may refer to the provisions of Order 
7, Rule 1 which lays down the particu- 
lars that a plaint shall contain. Clause 
(d) of Order 7, Rule 1 says that among 
other particulars where the plaintiff or 
the defendant is a minor or a person of 
unsound mind, a statement to that effect 
shall be made in the plaint. The only 
requirement, therefore. is that the next 
friend must state in the plaint that the 
plaintiff is a person of unsound mind. 
That has been done by the next friend 
of the present plaintiff by including para 
10 in the plaint which is in the follow: 
ing words— i 


“That the plaintiff in suit being of 
unsound mind, the suit in question be 
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permitted to be filed by his next friend 
who in fact is his de facto guardian and 
has no adverse interest with the plain- 
tiff for the purposes of this suit. She is 
his married wife and hence she is fit to 
act as his next friend for the purposes of 
this suit.” 


Not only the statement of unsoundness 
of mind finds place in the plaint, but 
though not necessary. as pointed out 
above, the paragraph also seeks permis- 
sion to file the suit as next friend on 
behalf of the plaintiff, According to us, 
this is the only requirement which a 
plaintiff is required to fulfil, and that 
has been done in this case. We may 
‘briefly refer to the other provisions which 
deal with the plaint in a civil suit. 
Under Rule 2, the plaintiff has to state 
precisely the claim when the suit is for 
recovery of money, However, in the case 
. of recovery of mesne profit, an approxi- 
mate valuation would be enough. Under 
Rule 3, the plaintiff is enjoined to give 
certain-type of discriptions of the pro- 
perty when the subject-matter is immov- 
able property. Under Rule 4, the plain- 
tiff must indicate his subsisting actual 
interest when he seeks to file a suit in 
a representative capacity. When the de- 
fendant is to be so sued in the represen- 
tative capacity. the nature of his inte- 
rest also must be indicated as laid down 
in Rule 5. If the plaintiff seeks exemp- 
tion from the Law of Limitation. he 
must state the precise ground in the 
plaint itself. This is the requirement of 
Rule 6, Under Rule 7, the reliefs which 
the plaintiff seeks must be specifically 
enumerated. If there are distinct reliefs 
based upon distinct grounds, each one 
of them must be separately stated as re- 
quired by Rule 8. In other words, Rules 
1 to 8 of Order 7 deal with the contents 
of the plaint in various types of suits, It 
is obvious that the court has a right to 
reject a plaint under Rule 11 of Order 7 
on the grounds mentioned therein. It is 
mot necessary here to point out that the 
provisions of Rule 11 are not exhaustive, 
but the court has right to reject the 
plaint on certain other grounds also. We 
are referring to the provisions of Rule 
11 only for the purpose of pointing out 
that one of the courses to be adopted 
after the plaint is presented could be the 
rejection of the plaint. If, however, the 
court does not reject the plaint, what 
does it do? It admits the plaint. And 
when it so admits, what the plaintiff is 
required to further do in that behalf is 
laid down by Rule 9 of Order 7. It is 
well known that after the plaint is exa- 
mined, what is known as “the first orders 
of the court” are obtained. The plaint is 
registered and these orders are obtained 
by which the court issues process to the 
other side and calls upon it to defend 
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the suit. There is no formal order re- 
garding admission of the plaint, but the 
procedure adopted in registering the 
plaint and issuing process is tantamount 
to admitting the plaint, When the plain- 
tiff is an adult person and himself files 
the suit, the examination of the plaint 
has to be made in the light of the pro- 
visions which we have summarised above. 
When the plaint is complete with all the 
requirements of Order 7, it is admitted 
and process is issued. However, in the 
case of a plaint which is presented on 
behalf of a person of unsound mind by 
his next friend. the representation by 
the next friend does not become effec- 
tive for the purpose of admitting the 
plaint and issuing process against the 
defendant until the stage contemplated 
by Order 32, Rule 15 is reached. If the 
plaintiff is already adjudged by a com- 
petent court and the order is attached to 
the plaint by the next friend, he falis in 
the first part of Rule 15 of Order 32 and 
the provisions of Rules 1 to 14 immedi- 
ately become applicable. If he is not so 
adjudged, as in the present case, until 
the court finds him to be so on an in- 
quiry contemplated by the second part 
of Rule 15 of Order 32, the provisions of 
Rules 1 to 14 do not get extended, and 
there is no plaint properly presented so 
as to call upon the defendant by issuing 
process, On reading the provisions, we 
are of the view that in a plaint which 
contains the statement that the plaintiff 
is a person of unsound mind and also 
further statement that he has not been 
yet so adjudged, the court is at once call- 
ed upon to give a finding after the in- 
quiry as required by second part of 
Rule 15 of Order 32. It is a part of the 
court’s duty to do so, as it is the other 
part of the court’s-duty to examine the 
plaint and reject it under the provisions 
of Rule 11 of Order 7, If in this inquiry, 
which we are indicating the court comes 
to the conclusion that the plaintiff is 
not a person of unsound mind, that will 
be a valid ground to reject the plaint. 
The powers of the court to reject the 
plaint are contemplated by .Rule 11, but 
since the grounds mentioned in that rule 
are not exhaustive, a finding of the 
above-type would be a valid ground to 
reject the plaint. In view of the fact that 
a wrong person is suing on behalf of an 
adult person of sound mind, there is no 
need to issue process and eall upon the 
defendant to defend, 


17. The above discussion clearly 
Jeads to the logical conclusion that when 
the plaint is being examined for the 
purpose of admission, if it contains a 
statement as required by clause (d) of 
Rule 1 of Order 7 that the plaintiff is 
a person of unsound mind and that a 
next friend is suing on his behalf, the 
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court must at once hold an inquiry. It is 
the duty of the court to do so, and it is 
not necessary for the next friend to 
make a separate application for that pur- 
pose. This inquiry should ordinarily in- 
clude the calling of the plaintiff himself 
and questioning him in Court, If the 
Court entertains doubt about the mental 
capacity or the soundness of his mind, 
it is open to the Court to take further 
assistance in the form of medical exa- 
mination and the evidence of the doctor 
under whose observations the plaintiff 
may be kept. The quantum and extent 
of inquiries must be left in each case to 
the circumstances prevailing, There may 
be a plaintiff who on immediate view 
may appear to be a person of unsound 
mind, and the Court may not need much 
evidence beyond recording of the ques- 
tions put to and the answers given by 
the person concerned. There can be 
other cases which are not so clear and 
more evidence may be necessary. How- 
iever, apart from the total extent of the 
evidence that might be led, we would 
‘suggest that as a matter of strong com- 
monsense approach, the plaintiff who is 
alleged to be of unsound mind should be 
‘invariably called for being questioned 
when the case falls under the second 
part of Rule 15 of Order 32. This inquiry 
is made “for the purpose of recording 
a finding by the court that the plaintiff 
is a person of unsound mind, or a person 
mentally so infirm as to be incapable of 
protecting his own interests. The provi- 
sions of Rule 15 of Order 32 make it 
possible for a next friend to sue on be- 
half of an adult person as a next friend 
only when the person is either so ad~ 
judged by a court of competent jurisdic- 
jtion, or if not so adjudged, is found by 
the court on inquiry to be so. That is 
the foundation, prima facie, for a next 
friend to avail and proceed with the suit. 
Such inquiry is obviously an ex parte 
inquiry for the court to give a finding 
and to admit the plaint and issue the 
process to the other side, 





18. We may at once point out 
that such an inquiry and finding may 
be good for the purpose of the next 
friend to present the suit and obtain 
first order of the court, This finding of 
the court does not and cannot bind the 
defendant who may after entering ap- 
pearance point out to the court that it 
has been misled into giving a wrong 
finding and the defendant was willing to 
prove that the plaintiff was a person 
who was capable of protecting his own 
interests. If such a challenge is held out 
in a given case, the issue is still open 
between the parties. The defendant is 
entitled to prove this allegation. The 
court cannot shut out an inquiry simply 
because on the earlier inquiry by it, it 
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gave a finding as contemplated by second 
part of Rule 15 of Order 32. If a defen- 
dant holds out such a challenge and suc- 
ceeds in proving what he alleges, the 
consequences are obvious, and we have 
already indicated what the court will do 
when on its own inquiry it found that 
the plaintiff was a person capable of 
defending his own interest. The same 
consequence might follow if the defen- 
dant is able to satisfy the Court that th 
plaintiff was a person who was capable 
of defending his interests. 


19, This, according to us, is the 
correct procedure which must be adopt- 
ed in a litigation where a next friend 
seeks to file a plaint on behalf of a per- 
son of unsound mind, 


20. The same approach seems to 
have been adopted by the Andhra Pra- 
desh High Court and the Madras High . 
Court. The learned Judges seem to con- 
template some kind of application by 
the next friend of the plaintiff apart 
from the suit and the independent in- 
quiry therein by the court. For instance, 
a Division Bench of the Madras High 
Court in AIR 1941 Mad 524, disapproves 
of the observation of an earlier learned 
Single Judge of that Court. Mockett, J. 
in an unreported judgment had taken the 
view that there must be a preliminary 
inquiry and a finding of the court before 
the plaint was filed. Pointing out that 
this was not the correct procedure, what 
the learned Judges say is that the in- 
quiry contemplated by Rule 15 of Order 
32 is only a prima facie inquiry, and 
after the presentation of the plaint for 
permitting the next friend to sue on be~ 
half of the plaintiff who is of unsound 
mind. They at oncé pointed out that this 
would be a sort of summary inquiry 
where the court has some evidence on 
record that the plaintiff is incapable of 
taking care of. his own interest and, 
therefore, the next friend should be al- 
lowed to sue on his behalf, They also 
pointed out that it is open to the defen- 
dant to allege and prove that the plain- 
tiff is a person who can take care of his 
own interest, and, therefore, the plaint 
presented by the next friend. is impro- 
per or unauthorized, That issue is open 
between the parties after the process is 
issued in the suit. Forgetting this broad 
proposition which really is the ratio of 
that judgment, the learned trial] Judge 
has quoted and relied upon the follow- 
ing passage from page 527 of the report 
which is as follows:— 


“We think it desirable that the Court 
should insist upon an independent appli- 
cation and an affidavit fully disclosing 
the facts relating to the unsoundness of 
mind of the person on whose behalf the 
plaint is presented and the Court before 
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admitting the plaint should if the alle- 
gations in the affidavit are mot convinc- 
ing. insist upon the production of wit- 
messes in order to enable the Court to 
satisfy itself that the person was of un- 
sound mind and incapable of protecting 
his own interests and record a finding to 
that effect......... 


21, In view of our analysis of the 
provisions of Order 32 as well as Order 
7 we are, with respect, unable to agree 
that there has to be an application, or 
that the court should insist upon an ap- 
plication by the next friend for request- 
ing the court to hold an inquiry. We 
have already pointed out that if the 
proper statement about the unsoundness 
of mind is contained in the plaint. the 
court is called upon as a part of its duty 
to hold the inquiry contemplated by the 
second part of Rule 15 of Order 32. We 
are, however, with respectful agreement 
with the observations that the inquiry to 
be held by the court at the time of issu- 
ing process cannot and need mot bind 
the defendant, and it is open to the de- 
fendant to prove otherwise after he 
enters appearance. If the learned Judge 
really wanted to rely upon the above 
passage, we fail to understand how he 
could adopt the procedure which he has 
done. Even according to the Madras High 
Court, it was desirable to have an inde- 
pendent application, and it was further 
necessary for the court to insist upon a 
separate application. We have already 
quoted references from the Rojnama of 
the learned Judge which show that the 
plaintiff had given applications after ap- 
plications to hold an inquiry about the 
unsoundness of mind and to permit him 
to examine the medical practitioner on 
ber behalf, Nothing more should have 
been done by any plaintiff, The learned 
Judge failed to perform his duty and 
adopted a course of framing a prelimi- 
nary issue about the proper presentation 
of the plaint and has ultimately errone- 
ously dismissed the suit. ; 


22. Shri Chitale for the respon- 
dent-defendant has also referred to ano- 
ther judgment of the Madras High Court 
in In re K. Narasimha Bhattachariar, 
AIR 1939 Mad 657. It appears that in that 
case, on some inquiry about the mental 
deficiency of the plaintiff, the next 
friend was permitted to file the suit on 
his behalf. When that authority was chal- 
lenged by the defendant in the written 
statement, the learned Judges observed 
that once the plaintiff is permitted to 
sue by the next friend, the authority of 
the next friend cannot be questioned by 
an issue raised in the suit. Unless by a 
substantive application the authority of 
the next friend is rejected, it is not com- 
petent to raise an issue in answer to the 
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plaint, A very different type of issue 
seems to have come up for consideration 
of the Madras High Court, According to 
the case law of that Court, the permis- 
sion required was obtained by the next 
friend, and how to revoke that permis- 
sion, or how to prove that the permis- 
sion ought not to be given was the only 
question before them. Instead of raising 
a point in the written statement, their 
view seems to be that an independent 
application must be made by the defen- 
dant for revoking that permission, Again, 
with respect, it is difficult for us to agree 
with those observations for reasons which 
already appear in the earlier part of our 
judgment. However, this judgment is 
not strictly relevant for the purpose of 
deciding the question that has arisen be- 
fore us in this appeal, 

23. We may point out that the 
learned single Judge of the Andhra Pra- 
desh High Court takes a view similar to 
the Madras High Court about the neces- 
sity of an application being filed by the 
mext friend and obtaining a finding of 
the Court on that application with re- 
gard to the unsoundness of mind of the 
plaintiff. In Papi Reddi v, Rami Reddi, 
AIR 1969 Andh Pra 362, a conclusion is 
drawn that the provisions of Rule 1 of 
Order 32 contemplate an application be- 
ing filed before representation is obtain- 
ed by the next friend. Shri Chitale, the 
learned counsel for the respondent-de-~ 
fendant, referred to a judgment of the 
Madras High Court in Mohammad Ibrahim 
v. Shaik Mohammad, AIR 1949 Mad 292, 
and emphasised Court’s inherent powers 
to find out whether the plaintiff is a per- 
son of sound or unsound mind during the 
course of the suit even though an enquiry 
to obtain representation was permitted 
to the next friend. The issue is an open 
issue between the plaintiff and the defen- 
dant, and the Court has ample power to 
decide that issue if raised by the defen- 
dant in this pleadings, All the judgments 
which were cited before us do not doubt 
the Court’s power to investigate the 
truthfulness of the representation of the 
mext friend if a challenge is thrown out 
by the defendant later on in the course 
of the suit. The only difference appears 
to be that, whereas an independent ap- 
plication is found mecessary by some of 
the Courts, in our view, there is no need 
for such an application, either by the 
plaintiff or by the defendant, as none 
such is conceived of by any of the pro- 
visions of the Code of Civil Procedure. 


24, In the present case, the learn- 
ed Judge in the Court below has practi- 
cally refused to perform his duty of 
satisfying himself at the. initial stage 
before issue of process or at a later stage 
when the dispute was raised by the de- 


fendant as to whether the plaintiff was 
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in fact a person of unsound mind. In- 
stead of holding that inquiry. he assum~« 
ed that the next friend ought to have ob- 
tained that finding from the Court and 
perhaps a permission to file the suit, 
This not having been done. the presenta- 
tion itself is held improper. The entire 
approach as well as the conclusion is 
erroneous and must be set aside. 


25. We will, therefore, allow this 
appeal and send back the suit for fur- 
ther disposal according to law. When 
the papers are received in the trial Court, 
the learned Judge will hear the parties 
on the following issue as a preliminary 
one— 

“Whether the plaintiff Somnath was 

a person of unsound mind or of such 
mental infirmity as to be incapable of 
protecting his interests at the date of 
the filing of the suit”, 
The parties will appear before the learn- 
ed trial Judge on November 20, 1972. 
The learned Judge will thereafter give 
them a date for hearing and dispose of 
this preliminary issue as early as jpos~ 
sible and thereafter proceed to dispose 
of the suit according to law. Costs of 
this appeal will be costs in the suit and 
will abide the final results of the suit. 


Appeal allowed. 
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Sadashivrao ‘Raghunathrao Gande-~ 
kar, Appellant v. Anandrao Raghunath- 
rao s and another, Respondents. 


F. O. No. 216 of 1969, D/- 21-9- 
ma against order of M. K. Chhatre, Jt. 
Civil J, Sr, Divn., at Poona in Misc. 
Appin. No. 285 of 1967. 

Index Note :— (A) Civil P. C. (1908), 
Order 9, Rule 9 — Provisions of Order 9, 
Rule 9 are not applicable to an applica- 
tion for grant of Letters of Administra- 
tion. 


Brief Note:— (A) In an application 
for probate there is no cause of action 
to be determined between the two par- 
ties as such. It would not, therefore, be 
proper to apply the provisions of Order 9, 
Rule 9 which are intended to apply to 
suits for enforcement of causes of action. 
AIR 1936 Lah 712, Dissented from. Case 
law discussed. (Paras 3, 4) 
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Sadashivrao v. Anandrao (Kania J.) 
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‘ATR 1926 Cal 1057 = ILR 53 Cal 
578, Surjya Kumar v. Jay- 
narayan 3 


AIR 1925 Mad 861 = 21 Mad LW 
415, Ghanshamdoss Narayandoss 
v. Saraswathi Bai 4 


(1910) 12 Cal LJ 185 = 14 Cal WN 
24, Ramani Devi v. Kumud 
Bandhu 3 


R. W. Adik, for Appellant; 
Nargolkar, for Respondents. 


JUDGMENT :— The appellant and 
the respondents are brothers and are the 
sons of Sir Raghunathrao Shankarrao 
Gandekar, the former Raja of Bhor. The 
appellant, had filed an application in the 
District Court at Poona being Mise. Ap- 
plication No, 310 of 1963 for Letters of 
Administration to the estate of the said 
deceased Raja of Bhor. This application 
was dismissed for default on llth Janu- 
ary 1967. Thereafter, on 25th March 
1967 the appellant filed another applice-~ 
tion being Miscellaneous Application No. 
116 of 1967 in the same Court. By this 
application the appellant applied for 
Letters of Administration in respect of 
the property of the said Raja of Bhor 
mentioned in the Schedule annexed to 
the application, and in the alternative 
prayed that if the said application was 
held to be not maintainable, then the 
original application No. 310 of 1963 
should be restored to the file and the 
delay in making the application for res- 
toration should be condoned. This ap- 
plication was transferred for hearing to 
the Court of the learned Civil Judge, 
Senior Division, Poona and renumbered 
os Miscellaneous Application No. 285 of 

967. 


2. The learned Civil Judge held 
that this application, being a second ap- 
plication for Letters of Administration, 
and the first application No. 310 of 1963 
having been dismissed for default, was 
barred under the provisions of Order 9, 
Rule 9 of the Civil Procedure Code, 1908. 
He further held that as far as the alter- 
native prayer for restoration of the Mis- 
cellaneous Application No, 310 of 1963 
was concerned, the same was liable to 
be rejected as no satisfactory reason was 
shown by the appellant for default of 
appearance at the time when that ap- 
plication was dismissed and as the ap- 
plication for restoration was beyond time 
by thirty days. It is against this order 
that the appellant has come in appeal. 


3. The main contention of Mr. 
Adik, who appeared for the appellant, 
was that the learned Civil Judge was in 
error in holding that the provisions of 
Order 9. Rule 9. Civil P. C. were appli- 
cable to an application for grant of Let- 
ters of Administration. It was his sub- 
mission that even if such an application 
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was dismissed for default without dis- 
posal on merits, it was always open for 
the appellant to file a fresh application 
for grant of Letters of Administration 
and the provisions of Order 9, Rule 9, 
Civil P. C., had no application to such 
an application, Mr. Adik has drawn my 
attention to the decision of a Division 
Bench of the Patna High Court in Gorakh 
Ahir v. Jamuna Ahir, AIR 1943 Pat 281 
in which it has been held that the pro- 
visions of Order 9, Rule 9, Civil P. C. 
cannot be applied to the case of an ap- 
plication for grant of probate of a Will. 
The Division Bench of the Patna High 
Court in this decision has relied upon 
the decision in Ramani Devi v. Kumud 
Bandhu, (1910) 12 Cal LJ 185 = 14 Cal 
WN 924, where it has been held that the 
dismissal for default of an application 
for probate does not amount in law to 
an adjudication upon the question of 
the genuine character and legal validity 
of the Will and, there such a dismissal 
cannot debar a second application for 
probate by an executor or by any other 
person, for instance, a legatee claiming 
an interest under the Will, In that case, 
the section under consideration was Sec- 
tion 103 of the Civil P. C. of 1882, the 
provisions of which are in pari materia 
with the provisions of Order 9, Rule 9 of 
the Civil P. C.. 1908. As pointed out in 
that case, it has to be borne in mind 
that the provisions of the Code of Civil 
Procedure are applicable to probate pro- 
ceedings only in so far as the circum- 
stances of the case admit. The judgment 
in a probate proceeding operates as a 
judgment in rem unlike a decision in 
an ordinary suit which operates inter 
partes. In my view, it would not be 
proper to apply the provisions of Order 9, 
Rule 9, Civil P. C.. which are intended 
to apply to suits for enforcement of 
causes of action, to applications for pro- 
bate or Letters of Administration. In 
Surjya Kumar v. Jaynarayan, AIR 1926 
Cal 1057, a Division Bench of the Cal- 
cutta High Court has taken the view that 
the dismissal of a prior application for 
probate without trial of the question of 
genuineness or validity of the will is not 
a decision binding for all purposes and 
that Order 9, Rule 9, Civil P, C. does not 
apply to such cases, 


4. Mr. Nargolkar, who appeared 
for the respondents, has on the other 
hand, relied on the decision of a Single 
Judge of the Lahore High. Court in Mano- 
har Lal v. Rup Lal, AIR 1936 Lah 712 
where it has been held that Order 9, 
Rule 9, Civil P. C. applies to probate 
proceedings and hence an appeal is com- 
petent from an order dismissing an ap- 
plication to set aside an order of dis- 
missal in default of an application for 
probate, It is significant that Jai Lal, J., 
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who delivered this judgment, has 
pressly stated as follows (page 712): 
E boueaeee It is not necessary for me to 
decide whether under the circumstances 
a fresh application for probate lies for 
that question is not involved in this case.” 


It is, of course, true that if the provi- 
sions of Order 9, Rule 9, Civil P. C. are 
applicable to the applications for Pro- 
bate and Letters of Administration, then 
a fresh application would be barred, It 
appears to me, with respect, that the 
learned Judge has not taken into ac- 
count that in an application for probate 
there is no cause of action to be deter- 
mined between the two parties as such. 
With respect to the learned Judge, I pre- 
fer the view which has been taken by 
the Calcutta and Patna High Courts and 
which has also been approved by the 
Madras High Court in Ghanshamdoss 
Narayandoss v, Saraswathi Bai, AIR 1925 
Med 861, 


5. The next contention, which was 
urged by Mr. Nargolkar, was that the 
application for Letters of Administration 
was not maintainable, because it was 
sought to be restricted to the assets, 
shown in the Schedule to the applica- 
tion. It was his submission that such a 
restricted grant cannot be applied for. 
In my view, this is a contention, which 
can be conveniently disposed of by the 
learned Civil Judge, Senior Division, 
when he considers the application for 
grant of Letters of Administration afresh. 
As I am of the view that the appellant 
was entitled to file a fresh application 
for Letters of Administration as he has 
in fact done and that the provisions of 
Order 9. Rule 9, Civil P, C. are not ap- 
plicable to the application in question, 
the question of restoration of the origi- 
mal application or petition does not arise. 


6. In the result, the orders of the 
learned Civil Judge Senior Division, 
Poona, dated 20th April 1968 will be set 
aside and the Miscellaneous Application 
No, 285 of 1967 is remanded to the Court 
of the Civil Judge, Senior Division, 
Poona, for disposal according to law. 
There will be no order as to costs, 


Ordered accordingly. 
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nagar, Gujarat and another, Petitioners 
wv. K. G. Malvadkar and others, Oppo- 
nents. 

Special Civil Appin. No. 1957 of 1971, 
D/~ 29-6-1972, 
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Index Note:— (A) Registration Act 
(1908), Sections 34.and 35 — Registration 
of document requiring tax clearance cer- 
tificate — Several executants — Only 
some of them producing certificate — 
Partial registration of document is per- 
missible. (X-Ref:— Wealth Tax Act 
(1957). Sec. 34. — (X-Ref:— Jncome-tax 
Act (1961), Section 230-A) — (X-Ref :— 
Maharashtra Registration Rules (1961), 
Rule 44), 

Brief Note:— (A) If a document of 
a nature specified in Section 34 of Wealth 
Tax Act (1957) or Section 230-A of the 
Income-tax Act (1961) is executed by 
more than one person and if some of 
them produce tax clearance certificates 
and admit execution thereof, then it is 
not open to the registering officer to de- 
cline to register the document qua such 
persons simply on the ground that other 
executants have failed to produce tax 
clearance certificates, He should register 
the document qua such of the executants 
who produced the certificates and the 
question of registration qua the other 
executants can be kept pending till they 
produce such certificates, (Para 17) 

Index Note:— (B) Wealth Tax Act 
41957), Section 34 — Income-tax Act 
(in, Section 230-A — Nature and scope 
of. 

Brief Note:— (B} Though the provi- 
sions of Section 34, Wealth Tax Act 
and Section 230-A of Income-tax Act 
are enacted in taxing statutes they are 
germane to the law relating to registra~ 
tion of documents and have to be con~ 
strued not in an isolated manner but in 
consonance with scheme, objects and 
provisions of the Registration Act. AIR 
1924 Mad 810 and AIR, 1970 SC 659, Ref: 

(Para 17) 

(Ambit of inquiry under Sections 34 
and 35 of Registration Act and under 
Section 34 of Wealth Tax Act or Sec- 
tion 230-A of Income-tax Act explained.) 

(Para 9) 

Index Note:— (C) Interpretation of 
Statutes — Object of Legislature — How 
to be determined. 


Brief Note:— (C) In determining 
either the general object of the Legis« 
lature, or the meaning of its language, 
the intention which appears to be most 
in accord with convenience, reason, jus- 
tice and legal principles should, in all 
eases of doubtful significance be presum~ 
ed to be the true one. AIR 1970 SC 1880 
and (1876) 4 Ind App 166 (PC), Rel, on. 

(Para 14) 

Cases Referred: ‘ Chronological Paras 
AIR 1970 SC 659 = 1970 SCD 252, 
Deb Dutt Seal v. Raman Lal 

Phumra «a 
AIR 1970 SC 1880 = (1970) 2 SCR 

10, Budhan Singh v, Babi Bux “15 


ALR. 
AIR 1924 Mad 810 = ILR 47 Mad 


33, Guruvayya v. Venkata- . 
rattnam 10 :. 
(1904) ILR 27 Mad 43, Ramaswamy Et 
Ayyar v. Thirupathi Naik 9. 

(1876) 4 Ind App 166 = 8 Sar 
735 (PC), Mohammed Ewaz v. oo; 
Birj Lall 16 


Anil Diwan and V. C. Kotval i/b 
Amarchand and Mangaldas and Hiralal 
Shroff ‘and Co. for Petitioners; T. R. 
Andhyarujina ijb Little & Co., for Op- 
ponents, > 


KANTAWALA, J.:— The petitioners 
herein have filed this petition under Arti- 
cles 226 and 227 of the Constitution pray- 
ing for a Writ of Mandamus against res- 
pondent No. 1 directing him to register 
under the provisions of the Indian Re- 
gistration Act the Indenture of Contribu- 
tory First Legal Mortgage dated August 
10, 1964, copy whereof is at Exh. B to 
the petition, and to endorse thereon the 
certificate of registration as required by 
the said Act. It is alternatively prayed 
that a Writ of Mandamus be issued direct~ 
ing respondent No, 1 to register the said 
mortgage deed qua the mortgagor and 
to keep the registration of the said deed 
pending, until the tax clearance certifi< 
cate is obtained by the confirming par- 
ties to the said mortgage deed viz. Rama- 
bai Tricumji Mirani and Chandrakant 
Tricumji Mirani. One Tricumji Mirani, 
since deceased, was at all material times 
the owner of an immoveable property 
known as ‘Mirani Nagar’, situate af 
Mulund, Bombay. On or about June 19, 
1956, Tricumji Mirani created an equi« 
table mortgage on the said property in 
favour of Ishwarlal Mangaldas to secure 
repayment of a loan advanced by him 
and interest thereon. On October 14, 
1960, Tricumji Mirani created a second 
mortgage on the said immoveable pro- 
perty in favour of Canara Industrial 
Banking Syndicate Ltd. (known after 
nationalisation as “Syndicate Bank”) to 
secure repayment of a loan of Rupees 
2,25000/~ and interest thereon. On June 
30, 1961, Tricumji Mirani executed a fur- 
ther Deed in favour of Syndicate Bank 
to secure repayment of a sum of Rupees 
82,000/- and interest thereon. By a Third 
Deed of mortgage dated July 8, 1961, 
Tricumji Mirani executed a mogtgage in 
favour of petitioner No. 2 to secure re~ 
payment of a sum of Rs, 2,00,000/~ and 
interest thereon as therein provided. On 
December 5, 1961, Tricumji Mirani ex- 
ecuted a fourth mortgage in respect of 
the said immovable property in favour 
of his wife and son, viz. Ramabai Tri- 
cumji and Chandrakant Tricumji to se- 
cure repayment of a sum of Rs. 1,70,000/-. 
On August 10, 1964, several documents 
were executed in relation to the said 


. certain amount. 
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. immovable property. On that day said 
Ishwarlal -Mangaldas executed a deed of 
. Telease in consideration of receipt of a 
On the same day the 
Syndicate Bank also executed a deed of 
reconveyance reconveying the said pro- 
-perty to Tricumji Mirani in considera- 
tion of receipt of a certain amount, Be- 
sides the above documents two more 
documents were executed on the same 
day. Ramabai Tricumji and Chandrakant 
Tricumji, the fourth mortgagees, execut- 
ed on that day a deed of modification and 
postponement of security whereby they 
postponed their rights in respect of the 
said property in favour of the petitioners. 
The said deed of modification and post- 
ponement of Security is duly registered 
under the Registration Act. On the same 
day an Indenture of Contributory first 
legal mortgage was executed by Tricumii 
Mirani as mortgagor of the first part, by 
Ramabai Tricumji and Chandrakant Tri- 
cumji as confirming parties, of the second 
part and by the first petitioner as the first 
contributory mortgagee, and by the 
Indian Bank Ltd. as the second contribu- 
tory mortgagee of the third part. By the 
said deed Tricumji Mirani mortgaged the 
property therein mentioned to the peti- 
‘tioners to secure repayment of the sum 
of Rs, 3,20,000/- and interest thereon as 
therein provided. The said Indenture of 
contributory first legal mortgage in fav- 
our of the petitioners was lodged for re- 
gistration on August 14, 1964. Tricumii 
Mirani during his lifetime produced a 
tax clearance certificate before the Regis- 
tering authority. However, no such tax 
clearance certificate was produced by the 
confirming parties Ramabai Tricumji and 
Chandrakant Tricumji. The first respon- 
dent has declined to register this inden- 
ture of contributory first legal mortgage 
in favour of the petitioners by reason of 
the failure on the part of the confirming 
parties to produce a tax clearance certi- 
ficate. On April 22, 1971. the petitioners 
filed a petition for a Writ of Mandamus 
against respondent No. 1, who is the Sub- 
Registrar, Bombay Suburban Division, 
Bandra, and others for the reliefs above 
set out. 


2. Mr, Diwan on behalf of the 
petitioners contended that it is clearly 
incumbent upon respondent No. 1 to re- 
gister the indenture of contributory first 
Jegal mortgage dated August 10, 1964, 
Exh, B.. in favour of the petitioners. He 
submitted that so far as said Tricumi 
Mirani is concerned a tax clearance certi- 
ficate is produced, while so far as the 
confirming parties are concerned the said 
Indenture does not purport to transfer, 
assign, limit or extinguish their right, 
title or interest to or in the said pro- 
perty referred to in the document; that 
respondent No. 1 erroneously insisted 


upon a tax clearance certificate being 
produced so far as the confirming par 
ties are concerned. It was also urged 
by him that in determining whether the 
Indenture ‘of contributory first legal 
mortgage purports to transfer, assign, 
limit or extinguish any right, title or in- 
terest of any of the confirming parties, 
the Sub-Registrar. need not confine his 
attention merely to the said Indenture, 
but it is incumbent upon him to look to 
all the surrounding circumstances. His 
submission was that so far as the con- 
firming parties are concerned it was by 
the deed of modification and postpone- 
ment of Security executed on the same 
day that their rights as the fourth mort- 
fagees were postponed to the rights of 
the petitioners under the said Indenture 
of contributory first legal mortgage. 
Secondly, it is contended in the alterna- 
tive that so far as the said Indenture of 
contributory first legal mortgage is con- 
cerned, it is incumbent upon respondent 
No, 1 to register the said Indenture so 
far as the mortgagor said Tricumii 
Mirani is concerned as tax clearance 
certificate is produced by him and the 
question of registration of the said In- 
denture in relation to the confirming 
parties ought to be kept pending until 
the tax clearance certificate was obtain- 
ed on their behalf. Mr, Andhyarujina on 
the other hand, on behalf of the respon- 
dents, contended that having regard to 
the scheme and provisions of Section 34 
of the Wealth Tax Act, 1957, and the 
provisions of Section 230-A of the In- 
come-tax Act, 1961, the Sub-Registrar 
while considering the question of regis- 
tration of a document is not entitled to 
look into the surrounding circumstances 
but is bound to apply his mind only to 
the contents of the document lodged for 
registration; that in any event the In- 
denture of contributory first legal mort- 
gage purported to transfer, assign, limit 
or extinguish the right, title and interest 
of the confirming parties in the mortgage 
property valued at more than Rs, 1 lac 
and unless a tax clearance certificate, as 
provided in Section 34 of the Wealth Tax 
Act, 1957, or Section 230-A of the In- 
come-tax Act, 1961, was produced it 
was not permissible to the registering 
officer to register the said Indenture, 


3. To determine the questions aris- 
ing in this petition, it is necessary to con- 
sider the scheme and provisions of seve- 
ral sections of the Registration Act. 1908, 
and the provisions of Section 34 of the 
Wealth Tax Act, 1957, and Section 230-A 
of the Income-tax Act, 1961, 


4, Section 17 of the Registration 
Act enumerates documents of which re- 
gistration is compulsory. Section 18 
thereof enumerates documents of which 
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registration is optional. Section 24 pres- 
cribes the time within which a document 
executed by several persons at different 
times ought to be presented for registra- 
tion and re-registration. The scope of 
inquiry to be conducted before registra~ 
tion by the registering officer is prescrib- 
ed in Sections 34 and 35 thereof Sec- 
tion 34 inter alia provides that no docu- 
ment shall be registered unless the per- 
sons executing such documents, or their 
representatives, assigns or agents appear 
before the registering officer within the 
time allowed for presentation. Such ap~ 
pearance may be simultaneous or at 
different times, Sub-section (3) thereof 
provides that the registering officer shall 
thereupon (a) enquire whether or not 
such document was executed by the per- 
son by whom it purports to have been 
executed; (b) satisfy himself as to the 
identity of the persons appearing before 
him and alleging that they have execut- 
ed the document; and (c) in the case of 
any person appearing as a representative, 
assign or agent. satisfy himself of the 
right of such person so to appear. S, 35 
inter alia provides as to what the regis< 
tering officer should do when any per- 
son who has executed a document, denies 
execution or appears to be a minor or an 
idiot or a lunatic, Sub-section (3) thereof 
provides—- 


(a) if any person by whom the 
document purports to be executed denies 
its execution, or 

(b) if any such person appears to be 
registering officer to be a minor, an idiot 
or a lunatic, or 


(c) if any person by whom the docu- 
ment purports to be executed is dead, 
and his representative or assign denies 
its execution, the registering officer shall 
refuse to register the document as to 
the person so denying, appearing or dead. 
Section 71 of the Act provides for re- 
cording of reasons for refusal to register. 
Section 72 provides for an appeal to the 
Registrar from the orders of the Sub- 
Registrar refusing registration. Sec, 76 
provides for order of refusal by Registrar, 
Section 77 provides for institution of a 
suit in case of order of refusal by Regis- 
trar. 


5. Rule 44 of the Maharashtra Re- 
gistration Rules, 1961, inter alia provides 
that before accepting any document for 
registration, a registering officer may not 
concern himself with its validity. but he 
shall verify various requirements which 
are prescribed in the said rules. The 
scheme of the provisions of the Registra- 
tion Act is that when a document is pre- 
sented for registration, the Registering 
Officer has to consider whether or not 
such a document is executed by the per- 
son by whom it purports to have been 


ALR. 


executed and he has to satisfy himself 
as to the identity of the persons appear- 
ing before him and alleging that they 
have executed the document and as to 
their legal capacity to do so, Under 
Section 35 (3). as aforesaid, the Register- 
ing Officer has to refuse registration of 
a -document as to the persons who deny 
execution thereof, as to the person who 
appears to him to be a minor or an idiot 
or to be a lunatic or as to a person who 
is dead if his representative or assign de- 
mies execution by him, No other and 
further inquiry is contemplated by and 
on behalf of the Registering Officer. 


_6 — Restrictions upon a power of a 
registering officer to register a document 
transferring an immovable property in 
certain cases were imposed by Section 34 
of the Wealth Tax Act, 1957. The sec 
tion is as under :— 

“Where any document required to be 
registered under the provisions of Cl, (a), 
Cl. (b). Cl. (c) or Cl. (e) of sub-section (1) 
of Section 17 of the Indian Registration 
Act, 1908, purports to transfer assign, 
limit or extinguish the right, title or 
interest of any person to or in any pro- 
perty other than agricultural land valued 
at more than one lakh of rupees. no re 
gistering officer appointed under that Act 
shall register any such document, unless 
the Wealth Tax Officer certifies that— 

(a) such person has either paid ‘or 
made satisfactory provision for the pay- 
ment of all existing liabilities under this 
Act. or 

(b) the registration of the document 
will not prejudicially affect the recovery 
of any existing liability under this Act.” 
By this section a ban is put upon the 
power of a registering officer to register 
a document unless a certificate is pro~ 
duced from the Wealth Tax Officer as 
therein provided, if the three conditions 
therein prescribed are fulfilled. The first 
condition is that the document present- 
ed for registration must be required to 
be registered under the provisions of 
clause (a) or clause (b) or clause (c) or 
clause (e) of sub-section (1) of Section 17 
of the Registration Act. The second con~ 
dition is that the document must pur- 
port to transfer, assign, limit or extin- 
guish the right, title or interest of any 
person to or in any property other than 
agricultural land. The third condition. 
is that the value of such right, title or 
interest of the person should be more 
than Rs. 1 lac. Section 34 of the Wealth 
Tax Act, 1957, was repealed by Section 29 
of the Wealth Tax (Amendment) Act, 1964 
(Act No. 46 of 1964) with effect from Ist 
April 1965. 

T. By the Direct Taxes Amend- 
ment Act. 1964. Section 230-A was intro- 
duced in the Income-tax Act. 1961. and 
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it came into force on October 6, 1964. Its 
provisions are as under :— 

"230-A. Restrictions on registration 
of transfers of immoveable property in 
certain cases. (1) Notwithstanding any< 
thing contained in any other law for the 
time being in force, where any docu~ 
ment required to be registered under the 
provisions of clause (a) to clause (e) of 
sub-section (1) of Section 17 of the Indian 
Registration Act, 1908 (16 of 1908), pura 
ports to transfer, assign, limit or extin- 
fuish the right. title or interest of any 
person to or in any property (other than 
agricultural land). valued at more than 
fifty thousand rupees, no Registering Offi< 
cer appointed under that Act shall regis- 
ter any such document, unless the In= 
come-tax Officer certifies that— 


(a) such person has either paid or 
made satisfactory provision for payment 
of all existing liabilities under this Act, 
the Excess Profits Tax Act, 1940 (15 of 
11940), the Business Profits Tax Act, 1947 
(21 of 1947), the Indian Income-tax Act, 
1922 (11 of 1922). the Wealth Tax ‘Act, 
957 (27 of 1957), the Expenditure Tax 
Act. 1957 (29 of 1957), and the Gift Tax 
Act, 1958 (18 of 1958); or 


(b) the registration of the document 
will not prejudicially affect the recovery 
of any existing liability under any of the 
aforesaid Acts, 

(2) The application for the certificate 
required under sub-section (1) shall be 
made by the person referred to in that 
sub-section and shall be in such form 
and shall contain such particulars as may 
be prescribed.” 

8. By this section also a ban is 
imposed upon the power of a registering 
officer to register a document unless a 
tax clearance certificate as provided in 
this section is produced from the Income- 
fax Officer, and if the three conditions 
therein laid down are fulfilled. The first 
condition is that the document should be 
required to be registered under the pro- 
visions of Clauses (a) to (e) of sub-sec~ 
tion (1) of Section 17 of the Registration 
Act. The second condition is that the 
document purports to transfer, assign, 
limit or extinguish the right, tile or in- 
terest of any person to or in any pro- 
perty other than agricultural land. The 
third condition is that the valuation of 
such right, title or interest should be more 
than Rs. 50,000/-, This section starts with 
a non obstante clause and its provisions 
vate the provisions of every other 
aw. 

9. The ambit of inquiry under 
Sections 34 and 35 of the Registration 
Act is not the same as that either under 
Section 34 of the Wealth Tax Act or 
under Sec, 230-A of the Income-tax Act. 
Under Sections 34 and 35 of the Regis- 
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tration Act, the Registering Officer is 
primarily concerned with the question 
of the identity of the person executing 
the document and the fact of an admis- 
sion regarding execution thereof by him 
and with their legal capacity to do so. 
As pointed out in Ramaswamy Ayyar v. 
Thirupathi Naik, (1904) ILR 27 Mad 43, 
“the criterion for purposes of registra- 
tion fis what is expressed on the face of 
the document, not what incidents may 
be annexed by custom to a grant of the 
kind.” Even in a suit instituted under 
Section 77 of the Registration Act the 
ambit of inquiry is more or less the same. 


10. In Guruvayya v. Venkata- 
rathnam, (1924) ILR 47 Mad 833 = (AIR 
1924 Mad 810), the Court has laid down 
as to what is the ambit of the duty of 
the Court under that section. 


"The duty of a Registrar to whom a 
document which appears to have been 
tampered with after execution is pre- 
sented for registration by the claimant, 
is to ascertain whether it is actually in 
the state in which it was executed by the 
parties and not to go into a roving in- 
quiry whether the document tendered 
represents the substance of the agree- 
ment between the parties; and the duty 
of the Court in which a suit is filed 
under Section 77 of the Registration Act 
to have it registered after refusal by Re- 
gistrar is exactly the same.” 


11. However, when a Registering 
Officer has. to consider the applicability 
of the provisions of Section 34 of the 
Wealth Tax Act or Section 230-A of the 
Income-tax Act, his inquiry is not so 
restricted as it normally would be under 
the provisions of the Registration Act. 
By these sections, as said earlier, a fetter 
is imposed upon the power of a register- 
ing officer to register a document unless 
a tax clearance certificate as therein 
provided, is produced provided the condi- 
tions precedent laid down in the said 
sections are attracted and are fulfilled. 
In both these sections the first condition 
precedent is that the document present- 
ed for registration is required to be re- 
gistered under the provisions of certain 
clauses of sub-section (1) of Section 17. 
In view of this condition, the register- 
ing officer has to decide for himself whe- 
ther the document presented for registra- 
tion is required to be registered under the 
said several clauses of Section 17 (1) of 
the Registration Act, There is nothing in 
the language of either of these sections 
to indicate that the registering officer 
must confine his attention to the terms 
of the document itself and to nothing else. 
A somewhat similar issue also arises for 
consideration by a Court when an objec- 
tion is taken as to admissibility of a 
document under Section 49 of the Re- 
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gistration Act on the ground that the 
document is not registered under the said 
Act though required to be registered. 
Section 49 inter alia provides — No docu- 
ment required by Section 17 or by any 
provision of the Transfer of Property Act, 
1882. to be registered shall be received 
as evidence of any transaction affecting 
such property unless it has been register- 
ed. It is well settled that while con- 
sidering the validity of such an objec- 
tion the Court has not merely to look 
at the document itself but to all the re- 
levant surrounding circumstances. In 
Deb Dut Seal v. Raman Lal Phumra, 
AIR 1970 SC 659, the question to be 
considered by the Supreme Court was 
whether the parties intended to create 
a charge by execution of the document 
in question or was it merely a record of 
the transaction which had already been 
concluded and under which rights and 
liabilities had already been created. 
While deciding that question the Supreme 
Court did not restrict its attention to the 
language of the document itself but took 
into account all the relevant surrounding 
circumstances and took the view that the 
letter on its true interpretation and in 
the surrounding circumstances merely re- 
corded a past transaction and did not 
intend to create any mortgage, So far 
as this condition is concerned, the langu- 
age of Section 49 of the Registration Act 
and that of Section 34 of the Wealth Tax 
Act and $S. 230-A of the Income-tax Act 
is more or less similar. Under Section 49 
of the Registration Act the deciding au- 
thority is the Court, while under the said 
Sections 34 and 280-A the deciding au- 
thority is the registering officer, Upon 
a true construction of the provisions of 
the said Section 34 and Section 230A the 
registering officer is not entitled to con- 
fine his attention to mere provisions of 
the document itself and to ignore all the 
relevant surrounding circumstances, 


12. The question then to be con- 
sidered is, even if the surrounding cir- 
cumstances are taken into account, does 
the Indenture of contributory first legal 
mortgage executed on August 10, 1964, 
purport to transfer, assign limit or ex- 
tinguish right, title or interest of any 
person to or in any property other than 
agricultural land, as provided in the 
said Sections 34 and 230-A. Strong reli- 
ance was placed by Mr. Diwan, on be- 
half of the petitioners, upon the Deed of 
Modification and postponement of secu- 
rity executed by the confirming parties 
on that very day prior to the execution 
of the Indenture of contributory first 
legal mortgage in favour of the peti- 
tioners. The said Deed of Modification 
and postponement of security is regis- 
tered under the Registration Act. The 
said Deed of Modification and postpone- 


ment of security inter alia provides that 
the fourth mortgagees (i.e. the confirm-= 
ing parties in the Indenture of contribu- 
tory first legal mortgage) agree that the 
fourth mortgage should be postponed to 
the Indenture of Contributory first legal 
mortgage of even date created in favour 
of the petitioners and Tricumji Mirani 
also agreed, declared and confirmed the 
postponement of security of the fourth 
mortgagees and priority being given to 
the mortgage and a security of the peti- 
tioners under the Indenture of Contribu- 
tory first legal mortgage, If this docu- 
ment is otherwise valid in law and not 
open to any objection, undoubtedly the 
necessary consequence thereof will be 
that the rights, if any, of the confirming 
parties as the fourth mortgagees would 
be postponed to those of the petitioners 
under the Indenture of Contributory first 
legal mortgage. Thus even though the 
security created in favour of the confirm- 
ing parties was of an earlier date. by 
reason of this document they agreed to 
its postponement to the rights of the 
petitioners under the Indenture of contri- 
butory first legal mortgage. However, 
even though such may be the effect of 
the Deed of modification and postpone- 
ment of security executed by the con- 
firming parties, that does not necessarily 
lead to the conclusion that by the Inden- 
ture of contributory first legal mortgage 
the confirming parties have not purport- 
ed to transfer, assign, limit or extinguish 
the right, title or interest to or in the 
property, as contemplated by the said 
Section 34 or Section 230-A. What is the 
effect of the Indenture of contributory 
first legal mortgage has to be determined 
upon the proper construction of its pro- 
visions. In the recital of the Indenture: of 
contributory first legal mortgage. it is 
inter alia stated that the mortgagor. ie, 
Tricumji Mirani assured the mortgagees 
i.e. the petitioners that he would procure 
the confirming parties to agree to post- 
pone the security of the fourth mort- 
gagees under the Indenture of fourth mort- 
gage dated 8-12-1961, to the security creat- 
ed under present Indenture of con- 
tributory first legal mortgage. There is 
a further specific recital to the effect 
that by the deed of modification post- 
poning the fourth mortgage of even date 
and also executed immediately before 
these presents and made between the 
fourth mortgagees (being the confirming 
parties hereto) of the first part, the mort- 
gagor of the second part and the mort- 
gagees of the third part and to be lodg~ 
ed for registration hereafter at the office 
of the Sub-Registrar of Assurances, 
Bombay, for the consideration mentioned 


therein and natural love and affection 
which the confirming parties (the wife 
and the son of the mortgagor) bear and 


wa 
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have to the mortgagor, the fourth mort- 
gagees (being the confirming parties 
hereto) have postponed their security of 
the fourth mortgage in respect of the 
said land, hereditaments and premises. 
Even in the operative part of the deed 
itself it is inter alia stated that this In- 
denture witnesseth that in consideration 
of the premises the confirming parties as 
the fourth mortgagees declare and cos- 
firm that they have (as witnessed and 
recorded in the said Deed of Modif- 
cation and postponement of security of 
even date herewith and executed imme- 
diately before the execution of these pre- 
sents) postponed their security of the 
said fourth mortgage under the said In- 
denture of fourth mortgage dated De- 
cember 5, 1961. If these were the only 
provisions in the Indenture of contribu- 
tory first legal mortgage, one may be in 
a position to urge that these provisions 
constitute a mere record of a past trans- 
action. The Indenture of contributory 
first legal mortgage. however, does not 
end there. Subsequently it clearly pro- 
vides that this Indenture witnesseth that 
in further pursuance of the said agree- 
ment and for the consideration aforesaid 
they the confirming parties being the 
fourth mortgagees do and each of them 
doth hereby release, reconvey, reassure 
and confirm unto the mortgagees.........all 
and singular the said pieces or parcel of 
land or ground......... to have and to hold 
the said lands, hereditaments and pre- 
mises hereby granted. conveyed, confirm- 
ed and assured or intended or expressed 
so to be unto and to the use of the mort- 
gages freed and absolutely discharged for- 
ever of and from the principal sum and 
interest and costs. charges, expenses and 
other amounts due and owing by the 
mortgagor to the confirming parties as 
such fourth mortgagees under the said 
Indenture of fourth mortgage dated De- 
cember 5, 1961, postponed as aforesaid 
under the said Deed of Modification and 
postponement of security hereinbefore 
recited and of and from all actions, 
claims and demands thereunder.” If for 
any reason the Deed of Modification and 
postponement of security executed by 
the confirming parties is unable to achi- 
eve the result for which it was intended 
it will be open to the petitioners as 
mortgagees to contend that in any event 
by reason of this provision if the docu- 
ment is duly registered, the rights of 
the confirming parties as fourth mort- 
gagees are postponed to those of the 
petitioners under the Indenture of con- 
tributory first legal mortgage, What Sec- 
tion 34 merely requires is that the docu- 
ment should purport to transfer, assign, 
limit or extinguish the right, title or 
jnterest of any person to or in any pro- 
perty as therein specified. Normally the 
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word “purport” connotes, profess or is 
intended to seem, The operative part of 
the above referred to Indenture of con- 
tributory first legal mortgage not merely 
purports to assign, limit, or extinguish 
the right, but in fact operates to do the 
same. Thus even if surrounding circum- 
stances are taken into account by reason 
of the specific and express provision of 
the Indenture of contributory first legal 
mortgage the registering officer was en- 
titled to contend that unless a tax clear- 
ance certificate, as contemplated by Sec- 
tios 34 of the Wealth Tax Act or Section 
230-A of the Income-tax Act was pro- 
duced by the confirming parties he was 
not under an obligation to register the 
Indenture. The registering officer was, 
therefore. right in taking the view that 
having regard to the language of the In- 
denture of contributory first legal mort- 
gage, provisions of the said Section 34 
and Section 230-A were attracted and 
unless a tax clearance certificate was ob- 
tained as therein provided, a restriction 
was put upon him not to register the 
document. 


13. Lastly, the question to be con- 
sidered is whether under the provisions 
of the said Section 34 or Section 230-A, 
partial registration of a document qua 
some of the parties executing it is pos- 
sible if they produced a tax clearance 
certificate as therein provided even 
though the other parties executing the 
same fail to produce such a certificate. 
In other words, does the said Section 34 
or Section 230-A permit the registering 
officer to refuse registration of the docu- 
ment in toto if some of the executants 
thereto produce such tax clearance certi- 
ficates while the others fail to do so? To 
put it differently. is partial registration 
of a document qua some of the execu- 
tants permissible under the said Section 
34 or Section 230-A? The effect of the 
provisions of both Sections 34 and 230-A 
is more or less similar, They provide 
where the conditions therein laid down 
are fulfilled “no registering officer ap- 
pointed under that Act shall register any 
such document”, “unless a tax clearance 
certificate as therein provided is produc- 
ed, The argument of Mr. Andhiarujina 
on behalf of the respondents is that the 
provisions of the said Sections 34 and 
930-A are merely supplementary to the 
functions of a registering officer under 
the provisions of the Registration Act; 
that their duties are not enlarged by any 
of these provisions; that the registering 
officer has only to see the tenor of the 
document and not the surrounding cir- 
cumstances; that a total and complete 
ban is imposed on his power to registe: 
the document even if only one of the 
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several executants thereto fails to pro- 
duce such a tax clearance certificate. 


14. Having regard fo the well 
settled canon of construction of Statu- 
tes such an argument cannot be accepted. 
In determining either the general object 
of the legislature, or the meaning of its 
language in any particular passage, it is 
obvious that the intention which appears 
to be most in accord with convenience, 
reason, justice and legal principles 
should, in all cases of doubtful signific- 
ance, be presumed to be the true one. 
An intention to produce an unreasonable 
result is not to be imputed to a Statute 
if there is some other construction avail- 
able. Where to apply words literally 
would “defeat the obvious intention of 
the legislation and produce a wholly un- 
reasonable result” we must “do some 
violence to the words” and so achieve 
that obvious intention and produce a ra- 
tional construction. The question of in- 
cunvenience or unreasonableness must be 
looked at in the light of the state of af- 
fairs at the date of the passing of the 
Statute, not in the light of subsequent 
events, (See Maxwell on the Interpreta- 
tion of Statutes, 12th Edition, at p. 199). 


15. That such is a proper canon 
of construction is reaffirmed by the 
Supreme Court in Budhan Singh v. Babi 
Bux, AIR 1970 SC 1880. The law was 
thus enunciated by the Supreme Court:— 


M  eeonced It is proper to assume that 
the law-makers who are the representa- 
tives of the people enact laws which the 
society considers as honest, fair and 
equitable. The object of every legislation 
is to advance public welfare. In other 
words, as observed by Crawford in his 
book on Statutory Constructions that the 
entire legislative process is influenced by 
considerations of justice and reason. Jus- 
tice and reason constitute the great gene- 
ral legislative intent in every piece of 
legislation, Consequently, where the sug- 
gested construction operates harshly, 
ridiculously or in any other manner 
contrary to prevailing conceptions of jus- 
tice and reason, in most instances, it 
would seem that the apparent or sug- 
gested meaning of the statute was not 
the one intended by the law-makers, In 
the absence of some other indication that 
the harsh or ridiculous effect was actu- 
ally intended by the Legislature, there is 
little reason to believe that it represents 
the legislative intent.” 


16. A somewhat similar question 
arose for consideration before their 
Lordships of the Privy Council in Mo- 
hammed Ewaz v. Birj Lall, (1876) 4 Ind 
App 166 (PC). In that case their Lord- 
ships had occasion to construe the provi- 
sions of Section 35 of earlier Registra- 
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tion Act of 1871. Section 35 inter alia 
provided:— 

“Tf all or any of the persons by 

whom the document purports to be exe- 
cuted deny its execution, or if any such 
person appears to be a minor, an idiot, 
or a lunatic. or if any person by whom 
the document purports to be executed is 
dead and his representative or assign 
denies its execution, the registering offi- 
cer shall refuse to register the docu- 
ment.” 
In the opinion of their Lordships ‘These 
words, taken literally, undoubtedly seem 
to require the registering officer to re- 
fuse to register a deed which purports 
to be executed by several persons if any, 
one of those persons deny the execution. 
Such a construction, however, would 
cause great difficulty and injustice, which 
it cannot be supposed the Legislature 
contemplated, and would be inconsistent 
with the language and tenor of the rest 
of the Act; their Lordships, therefore, 
thought the words should be read distri- 
butively, and be construed to mean that 
the registering officer shall refuse to re- 
gister the document quoad the persons 
who deny the execution of the deed, and 
quoad any person who appears to be a 
minor, an idiot, or a lunatic, There ap- 
pears to be no reason for extending the 
clause further than this. so as to destroy 
the operation of the deed as regards 
those who admit the execution, and who 
are under no disability, which would be 
the practical effect of a refusal to regis« 
ter at all.” 


Such a canon of construction of the 
provisions of Section 35 was accepted by. 
the Legislature when the Registration 
Act, 1908. was enacted and in the provi- 
sions of Section 35 (3) thereof the regis- 
tering officer is directed to refuse to re~ 
gister the document as to the person so 
denying, appearing or dead. 


17. The provisions of the said 
Sections 34 and 230-A cannot be inter- 
preted in an isolated manner. Even 
though they are enacted in taxing sta- 
tutes they are germane to the law relat- 
ing to registration of documents. The 
provisions have to be construed in con- 
sonance with scheme. objects and provi- 
sions of the Registration Act. There is 
enough indication in the provisions of 
the Registration Act, 1908. to suggest 
that it is possible for the registering offi- 
cer to register a document qua some of 
the executants, though it may not he 
registered qua the rest. For illustration, 
reference may be made to Section 24 of 
the Act. Under that section where there 
are several persons executing a document 
at different times, such a document may 
be presented for registration and re- 
registration within four months from the 
date of each execution, Under these pros 
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visions if the executants who earlier exe~ 
cuted the document produce a tax clear- 
ance certificate, as contemplated by the 
said Section 34 or Section 230-A qua 
such executants it may be registered, but 
if the executants who executed the docu- 
ment at a later stage do not produce tax 
clearance certificates it cannot be regis- 
tered qua them, If regard be had to the 
provisions of Section 35 (3) of the Regis- 
tration Act. it is amply clear that the 
Legislature never intended refusal to re- 
gister a document in toto simply because 
some of the executants thereto may not 
produce the tax clearance certificate as 
provided by Section 34 or Section 230-A. 
Under Section 35 (3) when execution of 
a document is denied by some or when 
the party executing it appears to be a 
minor, an idiot or a lunatic, or in case 
of an executant who is dead and his re~ 
presentative or assign denies the execu- 
tion, the registering officer has to refuse 
to register the document as to the per~ 
son so denying, appearing or dead. In a 
case where the provisions of Section 35 
(3) are otherwise attracted and if Mr. 
pandiday ulina’s contention be accepted 
the registering officer ought to refuse to 
register the document in toto simply be~ 
eause the persons specified in this section 
failed to produce a tax clearance certifi- 
cate. It is unnecessary to multiply in- 
stances, but it is quite clear that the con~ 
struction canvassed by Mr. Andhiarujina, 
on behalf of the respondents, was never 
contemplated by the Legislature and is 
contrary to convenience, reason, justice 
and legal principles. In our opinion, if 
a document of a nature specified in the 
said Section 34 or Section 230-A is ex- 
ecuted by more than one person and if 
some of the persons produce tax clear- 
ance certificates and admit execution 
thereof, then it is not open to the re~ 
gistering officer to decline to register 
the document qua such persons sim~ 
ply on the ground that the other execu- 
tants to the document have failed to 
produce such tax clearance certificates. 
In our opinion, both Section 34 and Sec- 
tion 230-A permit a registering officer to 
register a document qua such of the exe~ 
cutants who produce tax clearance certi- 
ficates, as therein provided, and the ques~ 
tion of registration qua the other execu- 
tants can be kept pending till they pro- 
duce such tax clearance certificates, as 
therein required, 





18. In the result, the petition is 
partly allowed and the rule is made ab- 
solute as under:— 


19. The Writ of Mandamus is 
issued against respondent No. 1, the Sub- 
Registrar, Bombay Suburban Division, 
Bandra, directing him to register the In- 
denture of contributory first legal mort~ 
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gage dated August 10. 1964 (which was 
lodged for registration before him on 
August 14, 1964) qua the mortgagor 
Tricumji Mirani and to endorse thereon a 
certificate of registration to that effect 
as required by the Registration Act. Res- 
pondent No. 1, the Sub-Registrar, Bom~ 
bay Suburban Division, Bandra, is direct- 
ed to keep the question of registration of 
the said document qua the confirming 
parties pending until they produce such 
tax clearance certificates as provided by 
T 230-A of the Income-tax Act, 
1961. 

20. Mr. Kotwal on sehalf of the 
petitioners does not press for costs, There 
will be no order as to costs. 

Petition partly allowed. 
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Kondaji Pundulik Lonare, Petitioner 
v. Hari Balu Pote and others, Opponents. 

Special Civil Application No. 858 of 
1968, D/- 18-4-1972, 

Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Section 32 (1) — Landlord applying for 
possession on ground cf personal culti- 
vation —- Application decided in his fav- 
our prior to 1-4-1957 — Tenant remain- 
ing in possession — Effect. 


Brief Note :— (A) Where an applica- 
tion made by the landlord for possession 
of land on ground of bona fide personal 
cultivation was decided in his favour 
before the tillers’ day (1-4-1957) but the 
tenant continued to be in possession, 
even after the tillers’ day, the tenancy 
of the tenant did not come to an end. 
The reason is that on account of the 
landlord’s failure to fulfil the conditions 
mentioned in Section 37 (to cultivate the 
land within one year of his obtaining 
possession and to continue to so use it 
for 12 years) the tenancy was merely 
suspended or was held in abeyance. It 
did not extinguish. The landlord was 
bound to restore the land under Sec- 
tion 37 or the tenant could make an ap- 
plication for restoration under Section 39. 
Hence the tenant continued to be a 
tenant for all purposes of the Act includ- 
ing Section 32 notwithstanding the order 
passed in favour of the landlord. Since 
the landlord never took possession the 
tenant would become the owner of the 
land under Section 32 as from the tillers’ 


day. (1969) 71 Bom LR 12, Followed. 
(Paras 8, 10,11) 
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M. G. Choudhari, for Petitioner; 
M. V. Sali (for No, 1 (1 to 6).) and V. Z. 
Kankaria (for No. 2), for Opponents. 


ORDER :— This petition under Arti- 
cle 227 of the Constitution of India raises 
a rather interesting question of interpre- 
tation of Section 32 read with Sections 37 
and 39 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. 


2. The relevant facts are as fol- 
lows: The petitioner was a tenant of 
the lands in dispute namely survey Nos. 
804/1 to 8, 808/8-9 and 808/10-11 situated 
in village Sinnar, Taluka Sinnar. He 
was cultivating the lands on the tillers’ 
day i.e. on April 1, 1957. He continued 
to cultivate the lands till 1963 when pro- 
ceedings under Section 32-G were suo 
motu instituted by the Additional Mam- 
Jatdar and Agricultural Lands Tribunal, 
Sinnar. On the date of hearing, the 
tenant was absent. An order was passed 
on October 28, 1963, declaring the statu- 
tory purchase of the tenant to be inef- 
fective, Upon a review application the 
case was heard afresh, after giving 
notices to the landlord Devidas Balaji 
Shimpi and one Jaivantabai Bala who 
died during the pendency of the proceed- 
ings and whose heirs therefore were 
brought on record. 

3. At the hearing before the Agri- 
cultural Lands Tribunal the landlord 
supported the tenant-petitioner and ad- 
mitted that he received rent up to 1959-60 
and produced the receipt of Rs, 125/-. 
The proceedings were, however, resisted 
on behalf of the minor heirs of Jaivanta- 
bai. They contended that the tenancy of 
the petitioner was terminated as the 
landlord has filed an application under 
Section 29 read with Section 34 as it 
stood before its amendment by Act 13 of 
1956 and also under Section 14 for per- 
sonal cultivation and on the ground of 
defaults respectively. An order was 
passed by the Mamlatdar in those pro- 
ceedings on July 9, 1956 rejecting the re- 
quest of the landlord for possession on 
the ground of non-payment of rent but 
he granted his application on the ground 
that he bona fide required the land for 
personal cultivation. The tenants ap- 
peal before the District Deputy Collec- 
tor was dismissed on July 23, 1957, 


4, It was therefore contended on 
behalf of minor legal representatives of 
Jaivantabai that even though the land- 
lord did not actually recover possession 
of the land and cultivate the land till 
the proceedings were started under Sec- 
tion 32-G, in 1963 the tenant was not en- 
titled to purchase the land as an order 
was passed against him terminating his 
tenancy. The said Jaivantabai claimed 
to be the auction purchaser who purchas- 
ed the land in an auction held in execu- 
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tion of the decree obtained by the tenant 
against the landlord. It was also argued 
that the landlord was colluding with the 
tenant to defeat the right of Jaivantabai, 
the auction purchaser by falsely stating 
that the tenant continued to be in pos- 
session even though an order was pass- 
ed against him in proceedings under Sec- 
tion 31 read with Section 29. The learn- 
ed Additional Mamlatdar by his order 
dated January 31, 1966 overruled all 
these contentions as he found the peti- 
tioner to be in actual possession of the 
land notwithstanding the order of the 
Mamlatdar in favour of the landlord 
which remained on paper only and, there- 
fore, declared that the petitioner was 
entitled to purchase all the suit lands. 


5. Feeling aggrieved by the said 
decision, the heirs of Jaivantabai who are 
respondents Nos. 1 (1) to 1 (6) in the 
above petition, carried an appeal before 
the Special Deputy Collector, Tenancy 
Appeals, Nasik, The Deputy Collector 
set aside the decision of the Mamlatdar 
holding that the tenancy of the peti- 
tioner having been terminated and an 
order for possession having been passed 
by the Mamlatdar of Sinnar prior to 
April 1, 1957, the petitioner cannot claim 
to be cultivating the lands as a tenant on 
the tillers’ day, observing as follows: 
“It is admitted that the tenancy was 
terminated and even the order for pos- 
session of the lands to the original land- 
lord was passed by the Mamlatdar of 
Sinnar before 1-4-1957. The respondent 
No. 1. had, therefore, ceased to be the 
tenant on 1-4-1957. The fact that the 
possession continued to remain with him 
would not give the right of a tenant. As 
urged by the learned pleader for the ap- 
pellants the order for possession was to 
be got executed by the Mamlatdar of 
Sinnar even without application from the 
landlord and the respondent No. 1 can- 
not take advantage of this failure, The 
respondent No. 1 cannot, therefore, be 
deemed to be a tenant on 1-4-1957 within 
the meaning of Section 4 of the B., T, and 
A. L. Act, 1948. The conduct of the res- 
pondent No. 1 himself after the decision 
of the case against him by the Mamlat- 
dar of Sinnar is also material, It was he 
who got the suit lands attached for 
amounts which he had to recover from 
the respondent No. 2, If he had really 
been a tenant he would not have taken 
this action as he knew that the Tenancy 
Act gave him right to purchase the lend 
if he was considered to be a lawful 
tenant on 1-4-1957. I also do not think 
that the rent receipt passed by the origi- 
nal landlord on 8-11-1958 (Ex. 3-A) de- 
serves any consideration. It seems that 
this receipt has been passed only with a 
view to jeopardise the interests of the 
appellants, The respondents Nos. 1 and 
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2 seem to have made a common cause to 
the detriment of the appellants, Even if 
it is held that the rent receipt is valid, 
then also it will be a case of new tenancy 
created after 1-4-1957, It is not the con- 
tention of the respondent No, 1 that he 
had exercised his right under Sec. 32-O 
and therefore even on this ground he is 
not entitled to purchase the suit lands.” 


6. The said decision ot the Deputy 
Collector was challenged in revision ap- 
plication filed by the petitioner before 
the Maharashtra Revenue Tribunal. The 
Revenue Tribunal by its judgment dated 
September 5, 1967. confirmed the deci- 
sion of the Deputy Collector, The deci- 
sions of the Deputy Collector and the 
Revenue Tribunal are challenged in the 
above special civil application filed under 
Article 227 of the Constitution of India, 
on the ground that the said authorities 
grossly misconstrued the provisions of 
Sections 32, 37 and 39 of the Bombay 
e and Agricultural Lands Act, 


7: The effect of the said sections 
was considered by the Full Bench of this 
Court in Vasant Hariba v, Jagannath, 
(1969) 71 Bom LR 12 (FB) and at page 25, 
it is laid down- 

“If, as we have shown, the true ef- 
fect of the exercise of the landlord’s right 
to take his tenant’s land for his bona 
fide need for personal cultivation, is that 
the tenancy is not terminated in the 
sense that the relationship of landlord 
and tenant is put an end to, but the true 
effect is only that the tenancy is pro 
tanto suspended and is capable of revival, 
then it is completely immaterial whe- 
ther the original application of the land- 
lord was under Section 31 or Section 34, 
because no matter under what section 
he had applied, upon the landlord ceas- 
ing to use the land for the purpose 
specified in his notice, he must forth- 
with restore the land. to the tenant under 
Section 37.” 


It is further laid down at page 30, 

“The right which the landlord has 
to take back the land for personal culti- 
vation under Section 34 (or the new Sec- 
tion 31) is a personal right and ‘if one 
may use the expression, is subject to the 
conditions of defeasance mentioned in 
Section 37. These conditions require that 
the landlord, who has obtained posses- 
sion on grounds stated in his notice under 
Section 34, must commence using the 
land for any of the purposes specified in 
the notice within one year of his obtain- 
ing possession. and must continue to use 
it for the said purpose for 12 years, and 
if default is made in complying with 
either of these conditions the landlord 
has to restore possession of the land to 
the tenant.” 
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8. Therefore, the assumption made 
by the Deputy Collector and the Revenue 
Tribunal that the tenancy of the peti- 
tioner had come to an end is contrary to 
the decision of the Full Bench which 
laid down that the tenancy is only sus- 
pended and held in abeyance during the 
time the landlord actually cultivated the 
land. It may be that the contractual or 
statutory tenancy was terminated in ac- 
cordance with the statute but that termi- 
nation had not the effect of completely 
extinguishing the tenancy or putting an 
end to the relationship of Jandlord and 
tenant for all purposes, The tenancy 
was capable of revival automatically the 
moment the landlord failed to comply 
with the conditions under Section 37; and 
if the tenant was not restored possession 
of the land the tenant:could make an ap- 
plication for restoration of possession 
under Section 39 as a tenant. The sta- 
tute conferred all these rights on the 
tenants and the mere fact that an order 
was passed under Section 34 or Section 31 
would not efface the statutory tenancy 
which continued to be recognised by thel 
Bombay Tenancy and Agricultural Lands 
Act, under Sections 37 and 39, as inter- 
preted by the Full Bench of this Court. 
The view taken by the Revenue Tribu- 
nal and the Deputy Collector that the 
petitioner was not cultivating the land 
as a tenant because of an order passed 
prior to April 1, 1957 is contrary to the 
view of the Full Bench and hence the 
decision of the Deputy Collector and the 
oe Tribunal must be held to be il- 
ega 


9. Mr. Sali, the learned counsel 
for the respondents 1 (1) to 1 (6) how- 
ever, strenuously urged firstly. that as 
there was no period of limitation for 
execution of the order of the Mamlatdar 
which was confirmed in appeal by the 
Deputy Collector in proceedings under 
Section 34, it was open to the landlord 
to obtain possession from the Mamlatdar 
or for the Mamlatdar to restore posses- 
sion of the land to the landlord at any 
time even now; and that the mere fact 
of the tenant continuing to cultivate the 
land would not confer on him a statutory 
revival of his tenancy unless he made 
an application under Section 39 and the 
landlord had failed to cultivate the land 
after taking possession under Section 37. 
In other words, Mr. Sali submitted that 
the tenant could not revive his tenancy 
except by making an application under 
Section 39 and he could not make an ap- 
plication under Section 39 unless the 
landlord failed to fulfil the conditions of 
Section 37. He argued that as the land- 
lord had never taken possession of the 
land it could not be contended that he 
had not fulfilled the conditions of Sec- 
tion 37. He also submitted that in any 
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event the proceedings under Section 32-G 
were misconceived in the facts and cir- 
cumstances of the case, because the 
tenant could not become a statutory pur- 
chaser in a case where an order was 
passed in favour of the landlord under 
Section 34 read with Section 29 irrespec- 
tive of whether the landlord obtained 
possession of the land or not. 


“10. Although the submissions of 
Mr. Sali are plausible they must be re- 
jected as without any merit having re- 
gard to the scheme of the provisions of 
the Bombay Tenancy and Agricultural 
Lands Act relating to the tillers’ day and 
the intention of the Legislature to con- 
fer on that day the stautory ownership 
of the -land on the tillers. The entire 
scheme of the provision has been consi- 
dered again and again in several deci- 
sions and it is unnecessary to repeat the 
provisions, from Section 31 to Sec, 32-R, 
It is enough to say that subject to cer- 
tain conditions mentioned in Sections 32 
to 32-R, the Legislature intended to con~ 
fer the right of ownership on all tenants 
who were actually cultivating the lands 
on 1-4-1957. One of these conditions 
was that if a landlord had applied for 
possession on the ground of personal 
cultivation or on the ground of defaults 
the tillers’ day was postponed till his 
application was rejected. If that condi- 
tion did not apply the tenant would be- 
come the owner on 1-4-1957. Another 
condition was that if the landlord ap- 
plied for possession for personal cultiva- 
tion and obtained the land for personal 
cultivation and failed to cultivate the 
land he was bound to restore the land 
to the tenant under Section 37. If he 
failed to restore the land the tenant could 
make an application under Section 39. 
The effect of these provisions as stated 
above, was considered by the Full Bench 
which laid down that even where the 
landlord applied for possession for per- 
sonal cultivation till he fulfilled the con- 
ditions laid down under Section 37. the 
tenancy was merely suspended or was 
held in abeyance. The tenancy was not 
extinguished, 


1i. In other words the tenant 
continued to be a tenant for all purposes 
of the Bombay Tenancy and Agricultural 
Lands Act, including the provisions of 
Section 32. Unless there was some other 
condition which prevented him from be- 
coming the owner as from the tillers’ 
day he would continue to become the 
owner as from 1-4-1957. The argument 
of Mr. Sali that he would not become 
the owner under any provisions of the 
Act is against the plain terms of Section 
32 (1) which lays down that subject to 
the other provisions of Section 32 and 
the provisions of the next succeeding 
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sections, every tenant shall on the first 
day of April, 1957 be deemed to have 
purchased from his landlord free of all 
encumbrances subsisting thereon on the 
said day, the land held by the tenant. 
There is no provision which takes away 
this right of the tenant, except Sec, 32 
in respect of matters in which the land- 
lord applied for possession and obtained 
the order for possession. Even there, if 
the landlord never takes possession of 
the land for personal cultivation the re- 
strictions under Section 32 would have 
no application, and the tenant would 
become the owner of the land. Once the 
tenant becomes the owner of the land 
even when an order for possession might 
have been passed against the tenant 
under Section 31, when he was a tenant, 
the order would cease to be executable 
against him as he had ceased to be a 
tenant. That, in my judgment, is the 
plain scheme of Section 32 (1) and the 
other provisions of the Act relating to 
the statutory purchase of land by the 
tenants on the tillers’ day. Hence. all the 
arguments of Mr. Sali on this point must 
be rejected, 


12. Secondly, it was urged by Mr. 
Sali that having regard to the facts and 
circumstances of the present case it 
would be inequitable to interfere with 
the decision of the Revenue Tribunal 
and the Deputy Collector. He submitted 
that the landlord and the tenant had col- 
luded against Jaivantabai, the auction= 
purchaser to defeat her rights. It is diffi- 
cult to appreciate this argument because 
what she purchased was the right, title 
and interest of the landlord. Even if the 
tenant becomes the purchaser the tenant 
would be liable to pay the purchase 
price fixed under the Bombay Tenancy 
and Agricultural Lands Act. It is well 
established that equity must follow law. 
If the provisions of the Bombay Tenancy 
and Agricultural Lands Act, confer sta- 
tutory ownership on tenants because they 
were cultivating the lands, that legal 
provision cannot be defeated by invoking 
general principles of equity. 


13. In the result, the petition 
must be allowed. The decision of the 
Revenue Tribunal dated September 5, 
1967 and the order of the Deputy Collec- 
tor dated July 18, 1966 are quashed, The 
order passed by the Additional Mamlat~ 
dar and the Agricultural Lands Tribunal 
on January 31, 1966 is restored, and the 
case is remitted to the Mamlatdar for 
taking further proceedings under Section 
32-G for fixing the price of the lands 
and for disposing of the case in accord- 
ance with law, Rule made absolute. No 
order as to costs. 


Petition allowed, 
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‘ NAIN, J. 
M/s. Ultra Chemica! Industries, 


Thana, Applicants v. M/s. Kishore Indus- 
trial Fine Chemical Works, Thana, Op- 
ponents. 

Civil Revision Appln. No. 791 of 
1971, D/- 4-4-1972, against order passed 
by V. A. Kankanwadi, Joint Civil J., Sr. 
Division at Thana, D/- 26-8-1971. 


Index Note:— (A) Civil P. C. (1908), 
Ss. 151 and 115 — Interlecutory order 
passed ex parte and by mistake — In- 
herent power to set aside order — Fail- 
ure to set aside such order — Interfer- 
ence in revision. 


Brief Note-— (A) A Court has juris- 
diction to set aside an interlocutory 
order passed in a suit provided proper 
grounds are made out, There can be no 
better ground than that the order has 
been passed as a result of the mistake of 
the court and that the order is ex parte. 
An order passed by mistake cannot be 
allowed to harm a litigant. Every Court 
has inherent jurisdiction to vacate an ex 
parte order if it is necessary for the 
ends of justice or to prevent abuse of the 
process of the court. AIR 1930 Bom 362; 
AIR 1966 SC 1631 and AIR 1962 SC 806, 
Rel. on. (Paras 10, 12 & 13) 


Held, that the court had erroneously 
failed to exercise jurisdiction vested in 
i by refusing to set aside the ex parte 
order passed in the suit and that the 
order should, therefore, be set aside. 

(Para 14) 

Cases Referred: Chronological Paras 
AIR 1966 SC 1631 = (1964) 2 SCR 

145, Jang Singh v. Brij Lal TI 
AIR 1962 SC 806 = 1962 Supp (1) 
SCR 943, Satish Churn Law v. 

E. K. Ganguly 13 
AIR 1930 Bom 362 = 32 Bom LR 
667. Yusuf IJ, A. Lalji v. Abdulla~ 

bhoy Lalji 10 

V. T. Walavalkar with R. T, Wala- 
walkar. for Applicants. 


_ ORDER:— This revision application 
has been filed by the defendants against 
the order dated 26th August, 1971 made 
by the learned Joint Civil Judge, Senior 
Division, Thana, refusing to hear them 
to show cause against an application 
made by the plaintiffs for an injunction 
restraining the defendants from prose- 
cuting an application for restitution 
under Section 144. C. P. C, in a previous 
suit filed by ‘the same plaintiffs against 
the same defendants. It will be necessary 
to state some of the facts in order to be 
able to appreciate how the present order 
came to be passed. 


GQ/HQ/D265/73/GMJ 
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2. The defendants were jn occu- 
pation of certain premise; belonging to 
the plaintiffs. The contention of the plam- 
tiffs was that the defendants were licen- 
sees whereas the contention of the de- 
fendants was that they were tenants. 
The plaintiffs further contended that the 
defendants had eccmmitted breach of the 
terms of the agreement of leave and 
licence, that the licence had heen termi- 
nated and that the plaintiffs had become 
entitled to recover possession from the 
defendants of the said premises and the 
plaintiffs were also entitled to recover 
ee of licence fees from the defen- 

ants 


3. Tn 1965 the plaintiffs fled 
against the defendants in the Court 1? 
the learned Civil Judge, Senior Division, 
Thana. Special Civil Suit No. 26 of 1965 
praying for possession of the said pre-~ 
mises and for recovery of arrears of 
licence fees and mesne profits. This suit 
came to be decreed ex parte on 25th Avr- 
gust, 1967. The decree was for possession 
of the said premises and also for recovery 
of a sum of money as arrears of licence 
fees and mesne profits, On 28rd Septem- 
ber, 1967 the defendants applied to the 
Court for setting aside the ex parte de- 
cree. This application being Miscellane- 
ous Application No. 120 of 1967 was dis- 
missed by the Court, The defendants 
appealed against the order of the dismis- 
sal of the said application to this Court 
and on 16th September, 1969 tha said 
appeal, being A, O. No. 252 of 1969, was 
allowed. the order of dismisal of the 
application was set aside and the ex parte 
decree was also set aside. The suit was 
restored. It appears that during the pen- 
dency of the appeal in this Court the 
plaintiffs executed the decree for posses- 
sion as well as for recovery of money. 


4, On 7th October, 1970 the plain- 
tiffs filed a Purshis in the trial Court 
stating that they did not want to prose- 
cute Special Civil Suit No. 26 of 1965, 
Thereupon the said suit was dismissed. 


5. On 6th November, 1970 the 
defendants filed Miscellaneous Applica- 
tion No, 140 of 1970 in the trial Court 
for restitution under Section 144, C. P 
on the ground that the decree in ae 
Special Civil Suit No. 26 of 1965 had 
been set aside by this Court in appeal 
and therefore possession of premises and 
money recovered by the plaintiffs by 
execution proceedings ought to be re- 
stored to the defendants, The said appli- 
cation was filed in Special Civil Suit No. 
26 of 1965. During the pendency of the 
said application on 6th April, 1971 the 
plaintiffs in Special Civil Suit No. 26 of 
1965 filed a fresh suit, viz, Regular Civil 
Suit No. 115 of 1971 from which the pree 
sent revision application arises for 2 des 
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claration that the dismissal of Special 
Civil Suit No. 26 of 1965 and the Purshis 
dated 7th October, 1970 for withdrawing 
the said Special Civil Suit had been 
brought about by fraud and for setting 
aside the dismissal of the said suit. In 
the said suit the plaintiffs filed applica- 
tion Ex. 5 for an injunction restraining 
the defendants from prosecuting their 
application for restitution, viz. Miscella- 
neous Application No. 140 of 1970. 


6. On 26th August, 1971 when the 
plaintiffs’ application Ex, 5 came up for 
hearing, the defendants were informed 
that somehow or the other on 23rd June, 
1971 an order had been passed on Ex. 5 
in the following words, viz.. “Heard the 
Pleaders.” Further proceedings of Mis- 
cellaneous Application No. 140 of 1970 
be kept pending on the decision of Re- 
gular Suit No, 115 of 1971.” The defen- 
dants complained that this order was ex 
parte and passed by mistake and prayed 
that the same be vacated. But the Court 
passed an order dated 26th August, 1971 
refusing to hear them and stating that 
the Court had become functus officio and 
therefore no fresh order could be passed 
and therefore there was no purpose in 
hearing the defendants. It is against the 
said order that the present revision ap- 
plication has been filed. 


7. The respondents have not ap- 
peared. It is clear that the order dated 
23rd June, 1971 has been passed by the 
learned trial Judge without hearing the 
defendants and also by mistake. A certi- 
fied copy of the diary has been produc- 
ed before me on behalf of the defen- 
dants. The entry dated 23rd June, 1971 
reads “Before the court today pleaders 
are present. Written statement filed by 
opponent is read and recorded, Proceed- 
ings stayed as per order on Ex. 5 of 
Regular Suit No. 115 of 1971 to 3-7- 
1971”, It appears from the above order 
that on the one hand the learned Judge 
states that an order has been made on 
Ex, 5. on the other hand the diary states 
that the matter is adjourned to 3rd July, 
1971. The entry dated 3rd July, 1971 is 
in the same terms and shows adjourn- 
ment to 8th July, 1971. Thereafter there 
are four entries dated 8th July. 1971. 6th 
August, 1971 and 11th August, 1971 which 
state that on all these four dates the 
parties or the pleaders were present and 
the plaintiffs’ application Ex. 5 along 
with the suit itself had been adjourned. 
The entry dated 11th August, 1971 shows 
that the matter had been adjourned to 
19th August, 1971, The entry dated 19th 
August, 1971 records “Arguments heard. 
Adiourned for order to 26-8-71". The 
last entry dated 26th August, 1971 re 
cords “Adjourned for hearing along with 
R. S. No. 115 of 1971 to 28-9-71.” The 
separate order which is the subject-mat~- 
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ter of the present revision application 
also appears to have been passed on 26th 
August, 1971. 


8. It is obvious that Miscellane~ 
ous Application No, 140 of 1970 could not 
have been disposed of on 28rd June, 1971 
by an order on Ex. 5 if on four subse-~ 
quent dates the record shows that the 
hearing of it had been adjourned from 
time to time, On 19th August, 1971 argu-~ 
ments are heard (I assume these argu- 
ments were on the question whether the 
defendants could be heard to show cause 
against the injunction application or 
whether the Court was functus officio) 
and finally on 26th August. 1971 the 
defendants are told that an order had 
already been made on 23rd June, 1971 
and the Court had become functus officio, 


9. The order dated 26th August, 
1971 does not explain how the above 
situation arose. The order admits that 
the order dated 23 June 1971 was an 
ex parte order. The order dated 26th Au~ 
gust, 1971 further records that as a final 
order on Ex. 5 had already been made 
it was not open for the Court to hear 
the matter. The order also further re« 
cords that although the plaintiffs had 
asked for an injunction the Court had 
granted a stay. The final conclusion 
arrived at by the learned Judge and re« 
corded in the said order is that “Hence 
I hold that it is not open for me to re= 
hear the matter again. The order already 
passed on Ex. 5 therefore stands”. The 
learned Judge obviously took the view 
that the order dated 23rd June, 1971 was 
firstly made as a result of a mistake on 
the part of the Court and secondly was 
ex parte. In this view of the matter, the 
learned trial Judge ought to have vacat~ 
ed the order dated 23rd June, 1971 and 
ought to have heard the defendants and 
made a final order, In my opinion, the 
learned trial Judge was not as helpless in 
the matter as he seems to have thought, 


10. The order dated 26th Augusf, 
1971 made by the learned Judge was an 
interlocutory order made on an applica- 
tion for interim injunction. The learned 
Judge is himself unable to explain in 
the order dated 26th August. 1971 as to 
how he came to make an order for stay 
of Miscellaneous Application No. 140 of 
1970 instead of granting the injunction 
prayed for by the plaintiffs. With regard 
to injunctions, Order 39, Rule 4 makes 
an express provision that an order for 
injunction may be discharged or varied 
or set aside by Court on application 
made thereto by any party dissatisfied 
with such order. It is true that the order 
passed by the learned trial Judge was 
not an order for injunction and there- 
fore the provisions of Rule 4 may noft 
strictly apply. But all interlocutory 


1973 


orders are liable to be quashed in pro- 
per co Tt has been held by Rangne< 
kar, J. in the case of Yusuf I, A. Lalji 
v. Abdullabhoy Lalii. 32 Bom LR 667 = 
(AIR 1930 Bom 362) that the Court has 
jurisdiction to set aside even an order 
made by consent which is not in the 
nature of a final order or judgment but 
which is merely an interlocutory order 
in the suit provided proper grounds are 
made out. The order can be set aside by 
an application made in the said suit. 

am in full agreement with the view 
taken by Rangnekar, J. I am further of 
the view that there can be no better 
ground for setting aside the interlocu- 
tory order in the present case than the 
two facts, firstly, that the order dated 
23rd June, 1971 which is sought to be 
set aside has been passed as a result of 
a mistake on the part of the Court and 
secondly that the order is ex parte 


11, I. can do no better than site 
the words of Hidayatullah. J. (as he then 
was) in the case of Jang Singh v. Brij 
Lal, AIR 1966 SC 1631:— 

“There is no higher principle for the 
guidance of the Court than the one that 
mo act of Courts should harm a litigant 
and it is the bounden duty of Courts to 
see that if a person is harmed by a mis- 
take of.the Court he should be restored 
to the position he would have occupied 
but for that mistake. This is aptly sum- 
med up in the maxim: Actus curiae ne- 
minem gravabit.” 


12. The order sought to be set 
aside has been passed obviously by mis~ 
take of the Court. Such order cannot be 
allowed to harm the defendants. There is 
mo doubt that the order has deprived 
the defendants of their right of being 
heard and showing cause against the ap- 
plication for injunction. This is a viola~ 
tion of rules of natural justice and a 
violation of a fundamental right. The 
order must therefore be set aside and 
ought to have been set aside by the 
learned trial Judge. 

13, The second ground on which 
the learned trial Judge ought to have set 
aside the order dated 28rd June, 1971 
was that the said order was ex parte. In 
my opinion, every Court whether a 
Court of Record or not has inherent 
jurisdiction to vacate an ex parte order 
if it is necessary for the ends of justice 
or to prevent abuse of the process of 
the Court. In the case of Satish Churn 
Law v. H. K. Ganguly, AIR 1962 SC 806 
the question was whether an ex parte 
order for examination of a director of 
the company under Section 477 of the 
Companies Act, 1956 was liable to be set 
aside on the application of the person 
affected. The Supreme Court held that 
such order could be set aside for two 
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reasons. One of the reasons was that 
such application for an order for exa- 
mination could under Rule 243 of the 
Companies (Court) Rules, 1959, be made 
ex parte and the order which is made 
ex parte is not final and it is always 
open to a person summoned to apply for 
vacating or modifying the order on the 
ground that it has been obtained with- 
out placing all the requisite materials 
before the Court or by mis-statement of 
facts or on other adequate grounds. The 
second ground given by the Supreme 
Court for setting aside the ex parte order 
was that 


“Rule 9 of the Companies (Court) 

Rules preserves to the Court its inherent 
powers to give such directions or pass 
such orders as may be necessary for the 
ends of justice or to prevent abuse of 
the process of the Court, and a direction 
to vacate an ex parte order previously 
made, is in a proper case within the 
Court’s inherent jurisdiction,” 
The Supreme Court held that Rule 9 of 
the Companies (Court) Rules preserved 
the inherent powers of the Court and 
one such inherent power of the Court 
was to set aside ex parte orders where 
the ends of justice required or when it 
became necessary to prevent abuse of the 
process of the Court. This inherent power 
is not a power conferred by Rule 9 of 
the Companies (Court) Rules, but is in- 
herent in the Court which is merely 
preserved by the Rule. I have no doubt 
that this inherent power applied by the 
Supreme Court to an order for examina- 
tion of a person under Section 477 of the 
Companies Act, 1956 is not confined to 
orders under Section 477 of the Compa- 
mies Act, 1956 only, but is of general ap- 
plication and any ex parte order made 
by a Court can be set aside by the Court 
if it becomes necessary for the ends of 
justice or to prevent abuse of the pro- 
cess of the Court. 


14. I am of the view that the 
learned trial Judge has erroneously fail- 
ed to exercise jurisdiction vested in him 
by refusing to set aside the order dated 
23rd June, 1971 and by refusing to hear 
the defendants before making a final 
interlocutory order, I therefore set aside 
the order dated 26th August, 1971 as well 
as the order dated 23rd June, 1971 stay- 
ing further proceedings in Miscellaneous 
Application No. 140 of 1970 in Special 
Civil Suit No. 26 of 1965. I further di- 
rect that the learned trial Judge will 
hear and dispose of the said Miscellane- 
ous Application on merits, Rule is made 
absolute with costs. 
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Sabastian D’Cruz, Appellant v, Lax- 
man Shreepad Deodhar and others, Res- 
pondents, ; 

A. F A. D. No, 752 of 1969, D/~ 1-2 
1972, against decision of K. C. Surana, 
ene J at Poona, in Appeal No, .805 of 
967, 


Index Note:— (A) T. P. Act (1882), 
S, 60 — Right of mortgagor to redeem — 
Purchase by mortgagee at court sale if 
extinguishes right to redeem. 


Brief Note:-— (A) Where a prior 
mortgagee obtains a decree on his mort- 
gage and ai the sale in execution thereof 
‘ygurchases the property. it is he who is 
entitled (as assignee of the equity of re- 
demption) to redeem the subsequent 
mortgagee and not the mortgagor who 
has lost his right to redeem. ATR 1933 
Bom 25, Rel. on, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1933 Bom 25 = 34 Bom L 

1519, Nathmal Motiram v. Nil- 
kanth Vishnu 


B R. Ketkar. for Appellant; P. N. 
Pradhan (for No. 1); V. N. Ganpule (for 
Nos, 2 and 4) and N. D. Hombalkar (for 
Nr. 6). for Respondents. 


JUDGMENT :-- The original mort- 
gagor-judgment-debtor, Sabastian D’Cruz, 
is the appellant here, being aggrieved by 
the Order of the Assistant Judge, Poona 
confirming the order of the darkhast 
Court in the darkhast filed by one Vardi- 
chand Ramchand & Co, who was the se~ 
cond mortgagee, The appellant D’Cruz 
had mortgaged his house property to one 
Shripad Deodhar, the first mortgagee. 
Respondents Nos. 1 to 4 are his heirs. 
The appellant subsequently executed the 
second mortgage in favour of one Vardi- 
chand, who is respondent No. 5, The first 
mortgagee Deodhar filed Civil Suit No. 
126 of 1954 against the appellant. The 
second mortgagee Vardichand was not 
-nade a party to the suit, The first mort- 
gagee obtained a decree in his favour. 
The second mortgagee Vardichand also 
filed in that year another suit being Civil 
Suit No. 357 of 1954 against the mort- 
gagor. The second mortgagee did not 
make the first mortgagee a party to the 
suit. 

2. The first mortgagee. Deodhar, 
filed the execution proceedings against 
the original mortgagor and requested for 
sale of the mortgaged property. The 
mortgaged property was sold in the ex- 
ecution proceedings and the first mort- 
jagee Deodhar purchased the suit pro- 
perty in auction. The second mortgagee, 
Vardichand then filed the present dark- 
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hast for the purpose of executing his 
decree. He joined the first mortgagee, 
Deodhar as a party in the darkhast pro- 
ceedings, We are concerned here with 
the second mortgagee’s darkhast proceed- 
ings, The first mortgagee Deodhar ob- 
jected to their being joined as party to 
the darkhast. Later during the course of 
the darkhast proceedings the first mort+ 
fagee gave a purshis and offered to re~ 
deem the mortgage of the second mort- 
gagee and in the alternative also prayed 
that if the second mortgagee Vardichand 
was ready and willing to redeem their 
mortgage, then they would be satisfied. 
The second mortgagee Vardichand, how~ 
ever, informed that he was not willing 
to redeem the mortgage of the first mort 
gagee Deodhar. The darkhast of the se- 
cond mortgagee, therefore, proceeded. 
The darkhast Court held in the execu~ 
tion proceedings on 3-7-61 that the righ? 
of the first mortgagee to redeem the se~ 
cond mortgage subsists in spite of the 
Court’s sale and his purchase of the 
mortgaged property. According to him 
the question of redemption would coma 
at the time when the auction-purchaser 
wants possession of the mortgaged pro~ 
perty on the strength of the sale certifi- 
cate. He, therefore, held that the first 
mortgagee who had become the auctions 
purchaser in the execution proceedings 
did not become absolute owner of the 
property. It was also held that the first 
mortgagee continued to be the mortgagee 
qua the second mortgagee despite the 
auction sale in which the prior mort- 
gagee was a purchaser, The property, 
therefore, was ordered to be put to sale 
subject to the encumbrance of the first 
mortgagee, 


3. The first mortgagee thereafter 
applied in the darkhast proceedings of 
the second mortgagee for redemption of 
the second mortgage. Original mort 
gagor, D’Cruz, who is the appellant, 
here, objected to the application of the 
first mortgagee stating that he alone is 
entilted to redeem the second mortgage, 
That objection was rejected by the dar-~ 
khast Court and the learned Civil Judge 
held after carefully considering the mat- 
ter that the first mortgagee shall redeem 
the puisne mortgage and that the puisne 
mortgagee will receive the amount de~s 
posited by the first mortgagee in Court. 
The original mortgagor had no right to 
redeem. Accordingly therefore, he held 
that the second mortgagee Vardichand 
should give a statement of the exact 
amount due to him and that the first 
mortgagee should deposit the amount 
which can be withdrawn by the second 
mortgagee from the Court. There was an 
appeal against this order. The learned 
Assistant Judge. who heard the appeal, 
dismissed it confirming the order of the 
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learned Civil Judge, This order is, there- 
fore. now challenged here by original 
mortgagor D’Cruz who wanted to redeem 
the second mortgage in the darkhast 
proceedings of the second mortgagee. 

4. The point, therefore, that 
arises here for consideration is whether 
the order of the learned Assistant Judge 
is legal and proper. We have seen that 
neither the puisne mortgagee nor the 
prior mortgagee when he filed his suit 
against the appellant mortgagor make 
the other mortgagee a party to the suit. 
The omission to implead the puisne mort- 
gagee does not in any way affect his 
rights though the first mortgagee may 
obtain a decree on the mortgage and the 
property may be sold in execution of 
such decree. Not only has also the puisne 
mortgagee the right to redeem the prior 
mortgagee after he has brought the pro- 
perty to sale but his right to sue for sale 
subject of course to first mortgage is not 
affected. If the prior mortgagee has 
brought the property to sale and has him- 
self purchased it he is also entitled as 
assignee of the equity of redemption to 
redeem puisne. The right of the prior 


mortgagee to redeem the puisne mort- 
pagee takes priority when the prior 
mortgage. Vardichand’s mortgage. The 


chase. While executing his decree, he 
acquires the right both of mortgagee and 
mortgagor, As assignee of the mortgagor 
he may sue to redeem the puisne mort- 
gagee or as assignee of mortgagee’s 
rights he may sue to redeem the puisne. 
The mortgagor therefore has no place 
and no title. The prior mortgagee there- 
fore redeems the puisne. 


5. So far as the facts and circum- 
stances of the instant case are concern- 
ed, the prior mortgagee had brought to 
sale the mortgaged property and pur- 
chased it as auction-purchaser. He «did 
not make the puisne mortgagee a party 
to the suit when he obtained the decree. 
When the prior mortgagee had brought 
the property to sale and had himself 
purchased it he is entitled as assignee of 
the equity of redemption to redeem the 
puisne mortgagee. The mortgagor has 
lost his right. The Courts were. there- 
fore, right in ordering the prior mort- 
gagee. Deodhar to redeem the puisne 
mortgage. Vardichand’s mortgage, The 
present appellant who is the original 
mortgagor has therefore lost his right to 
redeem because the prior mortgagee who 
had purchased the mortgaged property 
as auction-purchaser has purchased his 
right to redeem the puisne mortgage. 
Deodhar is therefore entitled to redeem 
the puisne mortgage. It appears to me, 
therefore, that the order passed by the 
learned Assistant Judge is proper. 

6. I am supported in the above 
view by the decision in Nathmal Moti- 
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ram v. Nilkanth Vishnu, 34 Bom LR 1519 
= (AIR 1933 Bom 25). There also a 
prior mortgagee had gone into possession 
of the mortgaged property as purchaser 
in execution of the decree on his mort- 
gage. It was held that the effect of sale 
was that the prior mortgagee remained 
in possession as holder of the equity of 
redemption as against the second mort- 
gagee. 


7, In the above view of the mat- 
ter the appeal is dismissed with costs. 
‘ Appeal] dismissed. 
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TULZAPURKAR AND MALVANKAR, 
JJ. 

Sundrabai Ramchandra Rabade and 
another, Appellants v. Anandrao Hari- 
bhau Rabade and another, Respondents. 


A. F, O. D. No. 752 of 1971, D/- 3-7- 
1972, against order of D. M. Wagh. Civil 
J.. Sr. Divn, at Kolhapur in Misc. Civil 
Appln. No. 61 of 1971. 


Index Note:— (A) Civil P. C. (1908), 
O. 21, R. 66 (2) — Notice of auction sale 
to judgment-debtor — Notwithstanding 
user of expression “shall” in sub-rule (2) 
the provision regarding notice is direc- 
tory and not mandatory. (X-Ref:— S. 47 
and O. 21, R. 90) — (X-Ref:— Limitation 
Act (1963), Arts. 127 and 137). 


i Brief Note:— (A) The provision as to 
notice of auction contained in sub-rule 
(2) of Rule 66 is not mandatory and so 
non-service of notice upon the judgment- 
debtor will only render the subsequent 
sale voidable at his instance. Hence the 
application filed by the judgment-debtor 
for setting aside the sale will fall under 
O, 21. R. 90 and not under Section 47 
and as such will be governed by Art. 127 
of the Limitation Act and not by Article 
137. AIR 1958 Bom 278, Overruled; AIR 
1948 Nag 177, Dissented from; AIR 1959 
Bom 178, Approved, Case law discussed. 

(Paras 5, 8, 10. 11) 
Cases Referred: Chronological Paras 
AIR 1971 Ker 8 = 1970 Ker LT 440 

(FB), Govinda Menon v, Varkey 3, 11 
AIR 1965 Assam 21. Prafulla Chan- 

dra v. Calcutta Credit Corpn. 

AIR 1961 Punj 495 = ILR (1960) 1 


Puni 88, Balwant Rai v. Amrit 
Kaur 
AIR 1959 Bom 178 = 60 Bom LR 


482, Sunderabai v. Moreshwar 2, 11 
AIR 1959 Ker 382 = 1959 Ker LJ 

213, Kuttikrishnan Nair v., Madha- 
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380, Dada Narayan v. Jaichand 2, 3, 10 
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AIR 1957 Andh Pra = = (1957) 1 
Andh WR 233 (FB), V. Satyanara- 
yanamurthy v. C, Bhavanarayana 3. 11 

AIR 1957 Bom 170 = 59 Bom LR 
718, Mahadev Budhya v. Shanti- 
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AIR 1956 Mad 231 = (1956) 1 Mad 
LJ 47, K. Karunakaran Nair v. 
Methalayil Chathu 3, il 

AIR 1955 Mad 233 = (1955) 1 Mad 
LJ 114. Jagannath v, Perumal 
Naidu 3 

ATR 1954 Nag 241 = 1954 Nag LJ 
204, Tikaram Khupchand v. Hans~ 
raj Hazarimal 7 

AIR 1948 Nag 177 = 1947 Nag LJ 
607, Narayan v. Ramchandra 3, 10, A1 

AIR 1947 Mad 213 = (1946) 2 Mad 
LJ 307, K. Swaminathan Iyer v. x 
K. G. Krishnaswami Iyer 9 

AIR 1939 Bom 277 = 41 Bom LR 
463, Namdev Krishna Chaudhari A 
v. Govardhan Nanabhai Gujarathi 9 

AIR 1937 All 407 = 1937 All LJ 288, 


Harindra Nath v. Bhola Nath 3 
AIR 1931 Cal 35 = ILR 57 Cal 1206, 
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Ataul Huq 9 


ATR 1920 Mad 481 = 11 Mad LW 
59, Thekkedath Neelu v. Subra- 
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Rly. Co, v. Normandin 6 


(1899) ILR 21 All 311 = 1899 All 
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M. L. Pendse, for Appellants; J. R. 
Ta for U. R. Lalit, for Respondent 
o i. 


TULZAPURKAR, J.-— This appeal 
in execution proceedings raises an inte- 
resting question as to whether if no 
notice under Order 21 Rule 66 (2) of the 
Code of Civil Procedure is served on the 
judgment-debtor, are the subsequent pro- 
ceedings resulting in a sale void or void- 
able. Since on this question there is a 
conflict of opinion not only among the 
various High Courts in the country but 
even between the two learned Judges of 
this Court, the appeal has been referred 
to this Division Bench. 

2. The few facts giving rise to 
the appeal preferred by the heirs of the 
original decree-holder may be stated. A 
final decree for partition of joint family 
properties was massed on 25th of July 
1962 in Special Civil Suit No. 77 of 1948 
and under the decree, inter alia, defen- 
dant No. 3, one Haribhau. was directed 
to pay Rs. 29,041.85 to defendant No. 1 
Ramchandra. Haribhau died on 21-7-1964 
leaving behind him three sons, Gajanan, 
Shamrao and Anandrao (respondent No. 
1), On 14-10-1964 the decree-holder Ram- 
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chandra filed an execution application, 
being Special Darkhast No. 84 of 1964 
for realisation of the amount of Rupees 
29041.85 and certain immovable proper- 
ties, being 1/2 share in three plots of 
land that had been allotted to deceased 
Haribhau under the decree, were got at- 
tached and the decree-holder prayed for 
sale of the same, On 26-4-1965 the exe= 
cuting Court ordered sale of attached 
properties under Order 21, Rule 64 and 
also directed a notice under Order 21, 
Rule 66 (2) being issued to the heirs of 
the deceased judgment-debtor Haribhau. 
Notices were admittedly served on Gaja- 
nan and Shamrao in July 1965 but there 
is a controversy whether it was served 
on Anandrao, the third son. (respondent 
No. 1) or not. However, the proclamation 
was settled by the Court on 18th Nov~ 
ember, 1965 and on 6th December, 1965 
the Court issued warrant of sale and 
proclamation. Eventually the properties 
were sold by a public auction on 19-4- 
1968 and it was knocked down to res- 
pondent No. 2 as the highest bidder of 
Rs. 23,350/-. On 16-5-1968 Gajanan and 
Shamrao filed an application being Misc. 
Application No, 111 of 1968 for setting 
aside the sale on certain grounds but 
that application was dismissed sometime 
in December. 1970. Thereafter on 24-3- 
1971, that is, nearly two years and ele- 
ven months after the auction sale had 
taken place, Anandrao (respondent No. 
1) filed an application being Misc. Civil 
Application No. 61 of 1971 under Order 
21, Rule 90 read with Section 47 of the 
Code of Civil Procedure for setting aside 
the sale on the ground that notice under 
Order 21, Rule 66 (2) had not been serv- 
ed upon him. Ramchandra having in the 
meantime died his heirs (the present ap- 
pellants) opposed the application on the 
ground that notice under Order 21, Rule 
66 (2) had been served on Anandrao and 
also on the ground that the application 
was barred by limitation. It was contend- 
ed by them that assuming that notice 
under Order 21, Rule 66 (2) was not 
served upon Anandrao, it was a mere ir- 
regularity in publishing and conducting 
the sale and as such the application fell 
under Order 21, Rule 90 and ought to 
have been filed within 30 days from the 
date of the auction under Art, 127 of 
the Limitation Act, 1963 and as it was 
filed more than 2 years and eleven 
months after the sale it was barred by 
time, The auction purchaser (respondent 
No, 2) also resisted the application and 
supported the contention of the heirs of 
the original decree-holder. Without de- 
ciding the factual question as to whether 
notice under Order 21, Rule 66 (2) had 
been served on respondent No. 1 or not, 
the executing Court decided the point of 
limitation as a preliminary point. Two 
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decisions of this Court were cited be- 
fore the learned Judge: one in the case 
of Dada Narayan v. Jaichand, 60 Bom 
LR 380 = (AIR 1958 Bom 278), which 
has taken the view that such sale with- 
out service of the notice under Order 21, 
Rule 66 (2) is null and void and that the 
application falls under Section 47 and 
would be governed by Art. 137 of the 
Limitation Act and the other in the case 
of Sunderabai v. Moreshwar, 60 Bom LR 
482 = (AIR 1959 Bom 178) which ` has 
taken the view that non-service of notice 
under Order 21, Rule 66 (2) is a material 
irregularity and the applicant is required 
to set aside the sale by making an ap- 
plication under Order 21, Rule 90 and 
as such it is governed by Art, 127 of the 
Limitation Act. When these two deci- 
sions expressing rival views were pressed 
before him by either side the learned 
Judge felt that the point raised was a 
ticklish one but he preferred to follow 
the view expressed in 60 Bom LR 380 
and he held that the application in ques- 
tion fell under Section 47 and so was 
. within limitation under Art, 137 of the 
Limitation Act; he thereupon directed 
the parties to lead evidence on the fac- 
tual aspect as to whether the notice had 
been served on Anandrao or not. Against 
this order passed by the learned Judge 
on Iilth August, 1971 the heirs of the 
original decree-holder have come up in 
appeal to this Court, 


3. We have gone through the 
Mise. Civil Application No. 61 of 1971 
preferred by respondent No. 1 to the 
executing Court on 24-3-1971 and we 
may state that the only ground on which 
the auction sale held on 19-4-1968 was 
sought to be set aside by him was that 
motice under Order 21, Rule 66 (2) was 
not served upon him, and both in the 
- lower Court as well as before us the 
matter was argued on the assumption 
that notice under Order 21. Rule 66 (2) 
should be taken not to have been serv~ 
ed upon respondent No, 1. Mr, Pendse 
appearing for the appellants has con- 
tended before us that the executing 
Court was in error in taking the view 
that the auction sale held on 19-4-1968 
without service of notice under Order 21, 
Rule 66 (2) upon the judgment-debtor 
was null and void and that the applica- 
tion of respondent No. 1 fell under Sec- 
tion 47 of Code of Civil Procedure. He 
urged that the provisions of Order 21, 
Rule 66 (2) should be held to be direc- 
tory and not mandatory and as such any 
breach thereof would be a mere irregu- 
larity — and in a given case even a 
materia] irregularity —- and not an ille- 
gality and a sale held by the executing 
Court without service of notice under 
Order 21, Rule 66 (2) upon the judg- 
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ment-debtor would be a sale with juris- 
diction though held irregularly and 
would be liable to be set aside upon 
proof of substantial injury under Order 
21, Rule 90. He submitted that Sec. 47, 
which requires all questions relating | to 
the execution, discharge or satisfaction 
of a decree arising between the parties 
to the suit and their representatives 
should be decided by an application in 
execution and not by a separate suit, 
only covered such execution sales which 
were null and void ab initio, that is to 
say. sales held by the executing Court 
without jurisdiction and according to 
him, the several decisions which have 
been enlisted in Sir Dinshaw Mulla’s 
Commentary under Section 47 clearly 
show that in all those cases the Court 
was concerned with sales held by exe- 
cuting Court without jurisdiction and 
which were. therefore, void ab initio, In 
support of his contention that an appli- 
eation to set aside a sale on the ground 
of non-service of a notice under Order 
21, Rule 66 (2) fell under Order 21, Rule 
90 and as such was governed by Art. 127 
he relied on the decision of Justice Mia- 
bhoy in Sundrabai Dalichand Shet v. 
Moreshwar Mahadeo Gokhale, 60 Bom 
LR 482 = (AIR 1959 Bom 178). He alse 
pointed out that a similar view has been 
taken by the Madras High Court in two 
decisions in AIR 1920 Mad 481 and AIR 
1956 Mad 231 and also by the Andhra 
Pradesh High Court in AIR 1957 Andh 
Pra 185 (FB) and by the Kerala High 
Court in AIR 1959 Ker 382 and AIR 1971 
Ker 8 (FB), He. therefore, urged that the 
application preferred by respondent No. 
fl to the executing Court will have to be 
regarded as having become barred by 
limitation, inasmuch as, it was not made 
within 30 days from the date of auction 
as required by Art. 127 of the Limitation 
Act. On the other hand. Mr. Lalit ap- 
pearing for respondent No. 1 contended 
that the provisions of Order 21, Rule 66 
(2) should be held to be mandatory and 
a breach of such mandatory provisions 
must result in the subsequent proceed- 
ings including the sale being rendered 
null and void altogether, in which event, 
according to him, there would be no sale 
in the eye of law at all and there would 
be no question of the aggrieved party 
(judgment-debtor) being required to set 
aside the sale but the application would 
be for getting a declaration that the 
judgment-debtor’s properties continue to 
belong to him notwithstanding the so- 
called sale. He, therefore, urged that 
such an application would fall under 
Section 47 of the Code of Civil Proce- 
dure and would be governed by the resi- 
duary Art, 137 of the Limitation Act and 
since the present application of respon- 
dent No. 1 had been filed within 3 years 
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from the date when a right to file the 
application accrued, the same would be 
within the limitation. Naturally in sup- 
port of his contention Mr. Lalit has re- 
lied upon the view expressed by Justice 
Mudholkar in the case of 60 Bom LR 380 
t= (AIR 1958 Bom 278). He pointed out 
that Justice Mudholkar had followed an 
earlier decision of Justice Vivian Bose in 
Narayan v. Ramachandra, AIR 1948 Nag 
177. He further pointed out that the 
learned Judges who decided those cases 
had given reasons for taking the view 
that the provision of Order 21, Rule 66 
(2) regarding service of notice was a 
mandatory provision. Mr. Lalit also reli- 
ed upon the decisions of the Madras, 
Punjab, Assam and Allahabad High 
Courts in AIR 1955 Mad 233, AIR 1961. 
Punj 495. ATR 1965 Assam 21, AIR 1937 
All 407, respectively, According to Mr. 
Lalit, the question whether initially the 
executing Court possessed jurisdiction to 
hold an auction sale of attached proper- 
ties or mot is not very material, for, 
even if the Court had such jurisdiction 
if the provisions of Order 21, Rule 66 (2). 
were regarded as mandatory, — and he 
urged that they should be so regarded, 
any breach of such mandatory provisions 
would render the subsequent proceed~ 
ings including the sale of properties a 
nullity and if the sale was null and void, 
the application would be governed by 
Section 47 and would, if filed within 
three years, be in time under Art, 137 
of the Limitation Act. 


4, After having given our anxi-« 
ous consideration to the rival conten- 
tions that were urged before us, we are 
clearly of the opinion that the. questions 
whether the executing Court initially 
possesses jurisdiction to sell properties 
in execution proceedings or not and 
when the executing Court gets such juris- 
diction are questions beside the point 
and the real question that falls for de- 
termination is whether the provisions re~- 
garding service of notice contemplated 
by Order 21, Rule 66 (2) is mandatory 
or directory. There is no doubt that the 
executing Court will get jurisdiction to 
order sale of properties for realising the 
decretal dues depending upon what type 
of decree the Court is called upon to 
execute and whether some of the provi- 
sions of Order 21 are complied with or 
not. Such jurisdiction would be confer- 
red upon the executing Court by the de- 
cree itself where it directs the sale of 
the property, as for instance a mortgage~ 
decree or decree creating a charge and 
directing sale in default of payment. 
Where the decree itself does not give 
jurisdiction as in the case of a money- 
decree, ordinarily the execution applica- 
tion will give it jurisdiction if it con~ 
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tains a prayer that the money payable 
under it be realised by attachment and 
sale of some specified property of the 
iiudgment-debtor. Further in the case of 
a money decree, which is sought to be 
executed against the legal representative 
of the judgment-debtor who has in the 
meantime died, the jurisdiction is ob- 
tained by the executing Court after 
motice under Order 21, Rule 22 is served 
upon the legal representative and his 
objections if any are heard and disposed 
of but if no notice is given and the 
legal representative is not heard or even 
apprised of what is being done, the sale 
will be without jurisdiction; however in 
the case of a final mortgage-decree 
which is being executed against the legal 
representative of the deceased judgment-~ 
debtor an omission to issue notice under 
Order 21, Rule 22 will not render the 
sale a nullity but the sale would be void- 
able at the instance of the legal repre~ 
sentative who can avoid it under Order 
21, Rule 90 on proof of material irre- 
gularity or fraud and substantial injury. 
This position in law has been clearly 
enunciated in a Division Bench judgment 
of this Court in Mahadev Budhya v. ` 
Shantilal Mulji in 59 Bom LR 718 at p. 
723 = (AIR .1957 Bom 170). In the pre~ 
sent case admittedly the execution appli- 
cation, being Special Darkhast No, 84 of 
1964, for realisation of Rs. 29,000 and 
odd by attachment and sale of certain 
specified properties was filed by the de- 
cree-holder on 14-10-1964 against the 
heirs and legal representatives of the 
deceased judgment-debtor; further ad- 
mittedly the said properties which were 
in the possession of the heirs and legal 
representatives were attached under 
Order 21, Rule 54; and further admit- 
tedly the executing Court had on 26-4- 
1965 ordered the sale of the attached 
properties under Order 21, Rule 64, and 
in view of these facts particularly the 
attachment effected under Order 21, Rule 
54 it will be difficult to say that the 
heirs and legal representatives were not 
apprised of what was being done to their 
properties in execution. It is, therefore, 
clear that in this case the executing 
Court had jurisdiction to sell the pro- 
perties in question. Even so, the question 
that arises for consideration in this ap- 
peal is whether the auction sale held 
on 19-4-1968 is null and void or voidable 
for non-service of notice under Orden 
21, Rule 66 (2) upon respondent No. 1 
one of the heirs of the judgment-debtor 
and the answer to that question, in our 
view, must depend upon whether the 
relevant provision of Order 21, Rule 66 
(2) is mandatory or directory. It is obvi- 
ous that if the said provision is regard- 
ed as a mandatory provision then clear- 
ly a breach of such mandatory provision 
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must necessarily result in rendering the 
subsequent proceedings including the sale 
a nullity, that is to say, the sale will 
have to be held null and void; but if the 
aforesaid provision is regarded as direc- 
tory in character, then clearly a breach 
thereof would only render the subse- 
quent proceedings including the sale 
voidable at the instance of the party ag^ 
grieved, Therefore. in the present ap- 
peal, in our opinion the main question 
which falls for determination is whether 
the provision contained in Order 21, Rule 
66 (2) requiring notice to be given to 
the judgment-debtor for settlement of 
the proclamation of sale is mandatory of 
directory. 

5. Now, apart from the decided 
tases, we shall approach the question 
from the view point of what would be 
the proper and true construction of the 
relevant provision contained in Order 21, 
Rule 66 (2). and in order to decide what 
should be its proper construction it 
would be desirable to set out the provi- 
sions of Order 21, Rule 66 which run as 
follows: 

“Proclamation of sale 
auction: > 

(1) Where any property is ordered 
to be sold by public auction in execution 
of a decree, the Court shall cause a pro« 
clamation of the intended sale to be 
made in the language of such Court. |. 

(2) Such proclamation shall be 
drawn up after notice to the decree- 
holder and the judgment-debtor and 
shal] state the time and place of sale, 
and specify as fairly and accurately as 
possible— i 

(a) the property to be sold; 

(b) the revenue assessed upon the 
estate or part of the estate. where the 
property to be sold is an interest in an 
estate or in part of an estate paying re~ 
venue to the Government; 

(c) any incumbrance to which the 
property is liable; 

(d) the amount for the recovery of 
which the sale is ordered; and 

(e) every other thing which the 
Court considers material for a purchaser 
to know in order to judge of the nature 
‘and value of the property. 


(3) Every application for an order 
for sale under this rule shall be accom. 
“panied by a statement signed and veris 
fied in the manner hereinbefore prescrib- 
ed for the signing and verification of the 
pleadings and containing, so far as they 
are known to or can be ascertained by 
the person making the verification, the 
matters required by sub-rule (2) to ba 
specified in the proclamation. 

(4) For the purpose of ascertaining 
the matters to be specified in the pro- 
clamation, the Court may summon any 
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person whom it thinks necessary to 
summon and may examine him in res- 
pect to any such matters and require 
him to produce any document in his pos- 
session or power relating thereto.” 

In the first place it is clear that the pur- 
pose or object of issuing the notice under 
Rule 66 (2) is to see that the pro- 
clamation of sale is properly drawn up 
and while settling the same both the 
judgment-debtor and decree-holder are 
afforded an opportunity to have their 
say in the matter. Secondly, sub-rule (2) 
uses the expression “shall” and declares 
that proclamation shall be drawn up 
after notice to the decree-holder and the 
Hudgment-debtor. The question is whe- 
ther by reason of the user of the ex- 
pression “shall” any imperative charac~ 
ter is attributed to the provision or 
notwithstanding the use of the expres- 
sion “shall” the’ provision is intended to 
be directory, for, it is well settled that 
the mere use of the expression “shall” 
is not decisive and may not necessarily 
impart any imperative or mandatory 
character to the provision, The provision 
will have to be considered in the context 
in which it occurs, the object for which 
it has been made, the importance that is 
intended to be attached to it, its rela- 
tion to the general object intended to be 
secured by the enactment and several 
other relevant factors. It is true that 
enactments regulating the procedure in 
Court are usually considered as impe~ 
rative, but even this normal rule of con~ 
struction applicable to enactments regu« 
lating procedure in Court is subject to 
certain exceptions. The correct enuncia~ 
tion of the principle to be applied for 
construing statutory enactments will be 
found in Maxwell on The Interpretation 
of Statutes 12th Edition, wherein on 
page 314 the following passage occurs: 


“When a statute requires that some-~ 
thing shall be done, or done in a parti- 
cular manner or form, without express~ 
ly declaring what shall be the conse- 
quence of non-compliance, is the require- 
ment to be regarded as imperative (or 
mandatory) or merely as directory (or 


Tt is impossible to lay down any 
general rule for determining whether a 
provision is imperative or directory, ‘No 
universal rule,’ said Lord Campbell 
L. C.. ‘can be laid down for the construc- 
tion of statutes, as to whether manda- 
tory enactments shall be considered di- 
rectly only or obligatory with an im- 
plied nullification for disobedience, It is 
the duty of Courts of Justice to try to 
get at the real intention of the Legisla~ 
ture by carefully attending to the whole 
scope of the statute to be construed’. 
And Lord Penzance said: ‘I believe as 
far as any rule is concerned, you cans 
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not safely go further than that in each 
case you must look to the subject-matter 
consider the importance of the provision 
that has been disregarded, and the rela- 
tion of that provision to the general ob- 
ject intended to be secured by the Act; 
and upon a review ofthe case in that 
aspect decide whether the matter is 
what is called imperative or only direc- 
tory’.” 

Again on page 320 dealing with “Rules 
of procedure” the following passage 
occurs: 


tEnactments regulating the proce- 
dure in courts are usually construed as 
imperative, even where the observance 
of the formalities in question is not a 
condition exacted from the party seek-~ 
ing the benefit of the statute. but a duty 
imposed on a court or publie officer, 
when no general inconvenience or injus~ 
tice seems to call for a different con- 
struction,” 
The aforesaid two passages clearly show 
that no hard and fast rule could be laid 


down for determining whether a particu- _ 


lar provision is imperative or directory 
and in each case the Court has: to look 
to the subject-matter, the importance of 
the provision that has been disregarded 
and the relation of that provision to the 
general object intended to be secured by 
the Act and in the light of these aspects 
decide whether the particular provision 
is mandatory or directory. It is also 
clear that though usually enactments re- 
gulating the procedure in Courts are 
construed as imperative. if general ins 
convenience or injustice requires a dif- 
ferent construction, such different con~ 
struction should be put on the relevant 
provision. In Crawford’s ‘The Construc- 
tion of Statutes’, 10th Edition, para 262 
runs as follows: 


“Mandatory and Directory or Per- 
missive Words: 

Ordinarily the words “shall” 
“must” are mandatory, and the word 
“may” is directory, although they are 
often used interchangeably in legislation. 
This use without regard to their literal 
meaning generally makes it necessary 
for the courts to resort to construction 
in order to discover the real intention 
of the legislature. Nevertheless. it will 
always be presumed by the court that the 
legislature intended to use the words in 
their usual and natural meaning. If such 
a meaning, however, leads to absurdity or 
great inconvenience, or for some other 
reason is clearly contrary to the obvious 
intention of the legislature. then words 
which ordinarily are mandatory in their 
nature will be construed as directory, or 
vice versa. In other words, if the langu- 
age of the statute, considered as a whole 
and with due regard to its nature and 


and 
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object, reveals that the legislature in~ 
tended the words “shall” and “must” to 
be directory. they should be given that 
meaning,” 


6. The principles of construction 
stated in the aforesaid passages quoted 
by us from Maxwell and Crawford could 
be illustrated by referring to two or 
three decisions. In Montreal Street Rail- 
way Company v. Normandin reported in 
ATR 1917 PC 142 the verdict of a jury in 
an action was sought to be set aside on 
the ground that the trial was coram non 
judice and the verdict a nullity, because 
of series of infringements of elaborate 
and minute enactments made for the 
constitution of the juries. In the absence 
of any prejudice to the objector the 
Privy Council ruled that it would cause 
greatest public inconvenience if it were 
held that the neglect to observe the pro- 
visions of the statute made the verdict 
of all the Juries taken from the old list 
ipso facto null and void so that no Jury 
trial could be held until a duly revised 
list had been prepared, The Privy Coun- 
cil pointed out that the objects sought 
to be achieved by these elaborate provi- 
sions for the mode of preparing the list 
seem to be three, namely, to distribute 
the burden of Jury service, to secure for 
courts effective list of Jurors and 
avoid the selection of particular persons 
=— to avoid packing and ‘having regard to 
these objects that were aimed at, it was 
unnecessary and wrong to hold that the 
neglect of the provisions made the list 
null and void. In particular this is what 
the Privy Council has observed: 


“When the provisions of a statute 
relate to the performance of a public 
duty and the case is such, that to hold 
null and void. acts done in neglect of 
this duty would work serious general in~ 
convenience or injustice to persons, who 
have no control over those entrusted 
with the duty. and at the same time, 
would not promote the main object of 
the Legislature, such provisions are to 
be held to be directory only. the neglect 
of them though punishable not affecting 
the validity of the acts done.” 

It would be clear from the above deci~ 
sion that though in that case the main 
consideration which weighed with the 
Privy Council was serious general in-« 
convenience that would be caused due to 
neglect of the performance of a public 
duty enjoined upon the Sheriff to revise 
the Juror’s list as per the provisions 
contained in the Statute. Their Lordships 
have also indicated that even the consix 
deration of injustice to persons who 
have no control over those entrusted 
with the duty would be another factor 
which could be taken into account while 
deciding the question whether particular 
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provision should be regarded as manda- 
tory or directory. 


T. The second decision to which 
we would like to refer is the decision 
of the Nagpur High Court in the case of 
Tikaram Khubchand v. Hansraj Hazari- 
mal, AIR 1954 Nag 241. where the ques- 
tion that arose for determination was 
whether the Second clause of the First 
Schedule of Arbitration Act, 1940 should 
be regarded as mandatory or directory. 
The relevant clause runs as follows: 


“Tf the reference is to an even num- 

ber of arbitrators, the arbitrators shall 
appoint an umpire not later than one 
month from the latest date of their res- 
pective appointments.” 
Notwithstanding the use of the expres- 
sion “shall”, the Nagpur High Court fol- 
lowing the aforesaid passages appearing 
in Maxwell took the view that the afore- 
said provision was not mandatory and 
non-observance of the same did not viti- 
ate the award given by the arbitrators. 
The relevant head-note in the report is 
as under: 


“No universal rule can be laid down 
for the construction of the statutes as to 
whether mandatory enactments shall be 
considered directory only or obligatory 
with an implied nullification for dis- 
obedience. When the command of the 
Legislature is disregarded, nullification 
may be the usual consequence. But the 
mere presence of the word “shall” does 
not necessarily mean that proceedings in 
disregard of the requirement of the 
statute are null and void and the ques- 
tion whether it is so is in the main, gov- 
erned by considerations of convenience 
and justice. An intention that the dis- 
regard of the provision should be fol- 
lowed by a nullification of the proceed- 
ings must not be attributed to the legis~ 
Jature when that result would involve 
general inconvenience or injustice to in- 
mocent persons or advantage to those 
guilty of the neglect, without promoting 
the real aim and object of the Act.” 
The third decision to which we would 
like to refer is one more decision of the 
Privy Council in (1893) 20 Ind App 176 
(PC) (Tassaduk Rasuk Khan v. Ahmad 
Husain) concerning certain provision of 
Order 21 of the Code of Civil Procedure 
itself, Rule 68 of Order 21 (old Section 
290) says that: “......... no sale oo... ook 
shall, without the consent of the judg- 
ment~debtor, take place until after the 
expiration of at least thirty days in 
the case of immovable property, and of 
at least fifteen days in the case of mov- 
able property, calculated from the date 
on which the copy of the proclamation 
has been affixed on the Court-house of 
the Judge ordering the sale.” It is clear 
that the expression “shall” has been used 
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in the provision and what is more the 
provision is couched in negative or pro- 
hibitory words. which are usually re- 
garded as mandatory, inasmuch as it pro~ 
vides that no sale shall take place until 
after the expiration of 30 days etc. etc, 
Even so, when a sale was held before 
the expiration of the period mentioned 
in this rule the Privy Council in the 
above case has taken the view that such 
sale was not null and void but would be 
voidable capable of being set aside on 
proof of substantial injury resulting 
from the irregularity. In effect, the Privy 
Council held that the above provision 
was not mandatory and that non-compli< 
ance of the same was a material irregu- 
larity within the meaning of O. 21, 
Rule 90. 


8. In the light of the above prin- 
ciples of construction as illustrated by 
the aforesaid decisions we will have to 
consider as to whether the provision of 
notice contained in Order 21, Rule 66 (2) 
will have to be regarded as mandatory 
or directory. It is true that sub-rule (2) 
of Rule 66 uses the expression “shall” 
but the question would be one of inten= 
tion of the Legislature and that will 
have to be ascertained having regard to 
the subject-matter, the importance of 
the relevant provision and the relation 
of that provision to the general object 
intended to be secured by the enactment. 
The further question whether construc- 
tion attributing imperative character to 
the said provision would cause sericus 
inconvenience or injustice to innocent 
persons will have to be considered and 
if any such result is likely to follow it 
would warrant a different construction. 
Approaching the question from this angle 
we will first consider the scheme of 
Order 21 Civil Procedure Code and the 
stage at which the said provision occurs. 
Having regard to the scheme of execu- 
tion of decrees as is to be found in 
Order 21, it will appear clear that in the 
case of a money decree the Court will 
receive jurisdiction to hold sale of the 
jJudgment-debtor’s property no sooner an 
application for execution is filed before 
it in which the decree-holder prays for 
attachment and sale of the judgment- 
debtor’s property. Such an application 
if it is made within two years and against 
the judgment-debtor himself, the Court 
proceeds to direct attachment of immov- 
able property specified in the application; 
if it is made after a lapse of two years 
or it is against the heir or legal repre- 
sentative the Court first issues and ser- 
ves notice under Order 21. Rule 22 and 
then proceeds to levy the attachment. 
Such attachment of immovable property 
is ordered under Order 21 Rule 54. the 
attachment being in the nature of pro- 
hibitory order directed and served up- 
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on the judgment-debtor or his legal re- 
presentative preventing him from trans- 
ferring or charging the property in any 
way and all persons from taking any 
benefit from such transfer or charge, 
(Vide Form No. 24. in Appendix E to 
the First Schedule). The prohibitory 
order is proclaimed at some place on or 
adjacent to such property by beat of 
drum or other customary mode and a 
copy of the order is also affixed on a 
conspicuous part of the property as also 
on the court-house and where the pro- 
perty is land paying revenue to the 
Government, in the office of the Collec- 
tor of the district in which the land is 
situate. In other words, when attach- 
ment under Order 21 Rule 54 takes place, 
the judgment-debtor or his legal repre- 
sentative is informed of the proceedings 
that are initiated by the decree-holder 
for realising the dues by way of attach- 
_ ment and sale of the property. If even 
after such notice of attachment, the com- 
mand of the Court pertaining to the 
payment of the decretal amount is not 
respected by the judgment-debtor, the 
decree-holder makes an application for 
sale of the property and the Court 


directs or orders the sale of the property . 


under Order 21 Rule 64. Then comes the 
stage of drawing up and settlement of 
proclamation of sale under Order 21 
Rule 66 and sub-rule (2) of Rule 66 pro- 
vides that such proclamation shall be 
settled by the executing Court after 
notice to the decree-holder and the judg- 
ment-debtor. Sub-rule (3) provides that 
along with the application for order for 
‘gale the decree-holder or his agent has 
to furnish a signed and verified state- 
ment containing so far as known to him 
the matters required by sub-rule (2) to 
be specified in the proclamation. In other 
words, the particulars to be inserted in 
the proclamation, are initially provided 
by the decree-holder or his agent and 
the terms of proclamation are thereupon 
settled after notice to the decree-holder 
and the judgment-debtor. The object of 
giving notice to the judgment-debtor 
under sub-rule (2) of Rule 66 appears 
to us very clear and that is that before 
the terms of proclamation are settled 
the judgment-debtor should get an op- 
portunity of having his say about the 
particulars or matters that‘are to be 
specified in the proclamation. though it 
must be admitted that in practice, apart 
from mentioning what he has to say 
about the said particulars or matters, he 
always utilizes the opportunity to put 
forth his objections, if he has any. to 
the sale of the property. It must be 
observed however that the judgment- 


debtor has ample opportunity to raise 
whatever objections he has to the attach- 
ment or sale of his property before the 
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executing Court no sooner the attach- 
ment under Order 21 Rule 54 is effected. 
So the main purpose of notice under 
Rule 66 (2) is to give the judgment-deb~ 
tor an opportunity to dispute the cor- 
rectness of the particulars furnished by 
the decree-holder under sub-rule (3) and 
see that the correct or proper particulars 
are mentioned in the proclamation of 
Sale. Rule 67 prescribes the mode of 
making and publishing the proclamation 
and it provides that every proclamation 
shall be made and published as nearly 
as possible in the manner in which at- 
tachment is effected. under Rule 54 sub= 
rule (2), Under Rule 67 (2) such pro- 
clamation is also required to be publish< 
ed either in the Official Gazette or in 
a local newspaper or in both. In other 
words, apart from its publication in the ` 
Official Gazette or in a local newspaper 
the proclamation is required to be pub-< 
lished by beat of drum, by affixing a 
copy thereof on a conspicuous part of 
the property sought to be sold and where 
the property happens to be a land pay~ 
ing revenue to the Government, in the 






for settlement of proclamation 
Rule 66 (2), even otherwise the judg 
ment-debtor is apprised of the fact that 
his property is proclaimed to be sold 
by reason of the manner in which the 
proclamation is directed to be published. 
in other words, even if individual notice 
under Rule 66 (2) is not served upon the 
judgment-debtor, the judgment-debtor is 


tion has been drawn up and issued. by 
reason of its publication in the manner 
provided and even thereafter within the 
thirty days that must elapse before the 
sale is held, there is nothing to prevent 
the judgment-debtor from approaching 
the Court for rectifying any serious or 
grievous mistake that might have crept 
in the proclamation already published 
and nothing prevents the Court if it feels 
that rectification is necessary to direct 
the issuance of a rectified or a fresh 
proclamation. In the light of the afore- 
said scheme pertaining to attachment and 
sale of the judgment-debtor’s property, 
which we have discussed above. it will’ 
be clear that the judgment-debtor or his 
legal representative has ample opportu- 
nity to object to attachment and/or sale 
of the property and it is also clear that 
even if individual notice under sub-rule 
(2) of Rule 66 is not served upon him, 


he is not prejudiced, inasmuch as, as a 
result of the publication of the procla- 
mation of sale in the prescribed manner 
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he has notice of the settled proclamation 
and if necessary he can approach the 
executing Court to get the proclamation 
altered or rectified for any serious mis~ 
take or infirmity before the actual sale 
takes place. Looked at from this angle, 
it seems to us that service of notice 
under Rule 66 (2) upon the judgment- 
debtor will have to be regarded as di~ 
rectory and not mandatory. In other 
words, having regard to the subject- 
matter, the importance of the relevant 
provision, the purpose served by it, its 
relation: to the general object intended 
to be secured by Order 21 which must 
be realisation of dues made payable by 
















tory involving implied nullification of 
the sale. The second reason why we feel 
that the provision as to notice under 
Rule 66 (2) should be regarded as direc- 
tory and not mandatory is this, Sub-rule 
(2) provides that proclamation shall be 
drawn up after notice to both the de= 
cree-holder and the judgment-debtor. 
From construction point of view such. 
motice will have to be regarded as either 
mandatory for both or directory for both. 
Considering the question from the point 
of view of the decree-holder, it seems 
to us that the provision as to service of 
notice upon the decree-holder will have 
to be regarded as directory, inasmuch as, 
under sub-rule (3) it is the decree-holder 
himself or his agent who furnishes. as 
far as he can ascertain. the particulars 
or matters to be specified in the procla« 
mation to the executing Court along 
with the application for sale of the pro- 


by law to be furnished by the decree- 
holder or his agent, himself along with 
the application for sale under sub-rule 
(3). non-service of notice as contemplat- 
ed under sub-rule (2) upon the decree- 
holder will have to be regarded as inno~ 
cuous or at least not a serious flaw. In 
the case of a decree-holder, therefore, 
the scheme of Rule 66 itself suggests 
that the service of notice upon him under 
sub-rule (2) was intended by the Legis- 
lature to be directory and not manda~ 
tory and if it is directory in the case of 
decree-holder, it is difficult to hold that 
it should be regarded as mandatory in 
the case of judgment-debtor, for, it is 
one single provision contained in sub=- 
rule (2) which provides for notice to 
both. The third and most important as- 
pect which will have a bearing on the 
question is the interests of the stranger 
auction-purchasers who come on the 
scene when the property is knocked 
down to them at Court auctions. It is 
obvious that if the provision to notice 
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under Rule 66 (2) upon the judgment- 
debtor is regarded as mandatory, then 
mon-compliance of that provision will 
cause grave injustice to stranger auc- 
tion~purchaser who normally bid at the 
auction in belief and trust that what- 
ever is required to be done by the Court 
has been properly done.and that they 
will get the property for which they 
have bargained by giving bid at the auc- 
tion. Ordinarily the auction purchasers 
who are the strangers to the proceedings 
between the parties before the Court do 
not and are not called upon to ascertain 
first whether a particular formality or 
procedure prescribed under the rules 
contained in Order 21 relating to the 
execution of the decree is observed or 
mot and they have no control over those 
who are supposed to observe the formali- 
ties and rules and these stranger auction- 
purchasers are bound to suffer if their 
bargains are declared null and void for 
non-observance of the formalities or 
rules. Not only grave injustice would be 
caused to the auction purchasers but 
even the administration of justice would 
be hampered inasmuch as Court auc- 
tions would not attract any bidder and 
the main object sought to be achieved 
by the enactment. namely satisfaction of 
the decree-holders’ dues by attachment 
and sale of the property will also be de- 
feated. Having regard to these conside- 
rations of general inconvenience and in- 
justice to stranger auction-purchasers, 
we feel that notwithstanding the user of 
the expression ‘shall’ in sub-rule (2) of 
Rule 66, the provision regarding notice 
contained therein will have to be regard- 
ed as directory and any breach thereof 
will have the effect of rendering the 
subsequent proceedings including the sale 
voidable and not void 


9. There is yet one more aspect 
concerning certain provisions of Order 21 
of the Code of Civil Procedure which 
would afford a priori reasoning for com- 
ing to the conclusion that the provisions 
as to notice contained im Order 21, 
Rule 66 (2) will have to be regarded as 
directory and the breach thereof a mere 
irregularity. Ordinarily under the scheme 
of execution proceedings as contained in 
Order 21, before any immovable property 
is sold in execution for realisation of a 
money decree under Order 21. Rule 64, 
it is usual to have the said property at- 
tached under Order 21, Rule 54; unless, 
of course, the property happens to be 
already attached under a warrant of at- 
tachment before judgment obtained by 
the plaintiff in the suit. But what would 
happen if such property is sold without 
attaching the same under Order 21, 
Rule 54 of the Code of Civil Procedure? 
This Court in Namdev Krishna Chau- 
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dhari v. Govardhan Nanabhai Gujarathi, 
41 Bom LR 463=(AIR 1939 Bom 277) has 
taken the view that an omission to attach 
property not merely does not render the 
sale a nullity but such sale cannot even 
be regarded as held with any irregula-~ 
rity and for this view Section 51 of the 
Code of Civil Procedure has been relied 
upon, which clearly provides that the 
Court may order execution of the de- 
eree, by attachment and sale or by sale 
without attachment of any property. 
However, as has been pointed out in the 
aforesaid Bombay decision, most of the 
other High Courts have taken the view 
that absence of attachment is a material 
irregularity and the subsequent sale is 
merely voidable and could be set aside 
on proof of substantial injury under 
Order 21, Rule 90 of the Code of Civil 
Procedure vide, (1899) ILR 21 All 311, 
(Sheodhyan v. Bholanath). ILR 57 Cal 
1208 = (AIR 1931 Cal 35) (Naresh- 
chandra Mitra v. Molla Ataul Huq). and 
AIR 1947 Mad 213 (K. Swaminatha Iyer 
v. K. G. Krishnaswami Iyer). Now it is 
obvious that an omission to attach the 
property before effecting its sale is 
fraught with more serious consequence 
and more prejudicial to the judgment- 
debtor than the sale of the attached 
property without notice under Order 21, 
Rule 66 (2) having been served upon him 
and even so, if the former omission is 
regarded as a mere irregularity, accord~ 
ing to the High Courts of Allahabad, Cal- 
cutta and Madras, it would be reason~ 
able to hold that the other type of omis- 
sion viz. omission to serve notice under 
Order 21, Rule 66 (2) upon the judg+ 
ment-debtor which is fraught with less 
serious consequences should be regarded 
as an irregularity rendering the sale 
voidable and not an illegality rendering 
the same null and void, ` 


10. We shall now deal with the 
two decisions — one reported in 60 Bom 
LR 380 and the other in AIR 1948 Nag 
177 — on which reliance was placed by 
Mr. Lalit which have taken the contrary 
view. We may state that the other deci- 
sions of the Madras, Punjab and Assam 
Hish Courts on which he relied have 
more or less followed the aforesaid two 


earlier decisions and the reasoning con~ - 


tained therein, and therefore it is really 
mecessary for us to consider the reason~ 
fing of the said two decisions. We may 
also state that in the former case Mr. 
Justice Mudholkar has held that an ap- 
plication to set aside a sale held without 
service of notice on the judgment-deb~ 
tor under Order 21, Rule 66 (2) falls 
amder Section 47 of the Code and not 
under Order 21, Rule 90 thereof, inas- 
much as in his view- the provision as to 
motice to the judgment-debtor in Rule 66 
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(2) is mandatory. In coming to the con- 
clusion that the said provision of O. 21, 
R. 66 (2) is mandatory the learned Judge 
has principally relied upon and adopted 
the reasons given by Justice Vivian Bose 
in the other decision in AIR 1948 Nag 
ATT. Before we deal with the reasons 
given by Justice Bose in the case of AIR 
1948 Nag 177 for coming to the conclu- 
sion that the provision as to notice con~ 
tained in Order 21, Rule 66 (2) was 
mandatory it must be pointed out that 
Counsel made a concession before the 
Court that the application to set aside 
the sale preferred in that case was not 
and could not be under Order 21. Rule 90 
of the Code and that it fell under Sec- 
tion 47. The concession made before the 
learned Judge appears in the following 
Paren occurring at page 178 of the re- 
port: 

_ “As it is agreed that the present ap- 
plication could not have been made under 
any one of those rules (meaning Rr. 89, 
90 or 91) it. follows that the matter falls 


under Section 47 and in any case I so 
hold.” 


In other words, on a concession made be- 
fore him that the application to set aside 
the sale preferred by the applicant in 
that case was under Section 47 and not 
under Order 21, Rules 89, 90 or 91 of the - 
Code of Civil Procedure the learned 
Judge decided the matter. However, in 
fairness it must be mentioned that the 
question as to whether the provision of 
Order 21, Rule 66 (2) was mandatory or 
not was argued before him and the 
learned Judge considered that question 
apart from the concession that was made 
before him. The learned Judge has 
clearly expressed the opinion that notice 
under Order 21, Rule 66 (2) was manda- 
tory unless of course the judgment-deb- 
tor appeared without notice and waived 
it and in his view the provision being 
mandatory the sale held in derogation 
of that provision was null and void. For 
this view the reasoning is to be found 
in paragraphs 16, 17 and 18 of the judg- ~- 
ment. Analysing the same it will appear 
clear. that the learned Judge has em- 
phasised three aspects. In the first, 
palce, he has noticed that mandatory 
language has been used, referring there- 
by to the use of the expression ‘shall’ oc- 
curring in the provision. ‘With respect, 
we have already pointed out that such 
user of the expression ‘shall’ is not deci- 
sive and it is a question of ascertaining 
the real intention of the Legislature. 
Secondly, the learned Judge has con- 
trasted the provisions of Order 21, 
Rule 66 (2) with the provisions of O. 21, 
Rule 22 of Civil P. C. and after point- 
ing out that whereas under Order 21, 
Rule 22 certain exceptions have been 
made, no exceptions of any kind had been 
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provided for while enacting Order 21, 
Rule 66, he has proceeded to observe 
that this contrast led to the inference 
that the provisions of Order 21, Rule 66 
were mandatory. With great respect we 
feel that the contrast pointed out in be- 
tween the aforesaid two provisions will 
have no bearing on the question whether 
provision of Order 21, Rule 66 (2) should 
be regarded as.mandatory or not; it is 
true that some exceptions have been 
made while enacting Order 21, Rule 22 
but that aspect may afford a ground for 
holding that the main provision contain~ 
ed in Order 21, Rule 22 should be re- 
garded as mandatory as has been held 
by the Privy Council but it is difficult 
to say that because exceptional cases 
have been provided for while enacting the 
provision of notice in O. 21, R. 22 and 
mo exceptions have been made while en- 
acting O. 21, R. 66 (2) the latter provision 
must be regarded as mandatory. Both the 
‘provisions, itis true, pertain to notice but 
they apply to different situations and 
serve different purposes and as such the 
contrast, in our humble opinion, cannot 
lead to the inference drawn. Thirdly, 
it has been pointed out that sub-rule (2) 
requires certain things to be stated in 
the proclamation imperatively or com- 
pulsorily viz. it shall state the time and 
place of the sale, while certain other 
things such as description of property, 
the revenue assessed thereon, the incum~ 
brances etc. are required to be stated 
tas fairly and accurately as possible”; in 
other words, it has been pointed out that 
sub-rule (2) itself makes a distinction 
between certain matters which are rex 
quired to be stated compulsorily and cer- 


tain other matter in mentioning which ` 


preater flexibility is permitted and the 
learned Judge has reasoned that since 
the same sentence requires the issuance 
and service of notice as well as the men- 
tioning of time and place of sale the 
former, namely issuance and service of 
notice will have to be regarded as. com- 
pulsory or mandatory. With greatest 
respect, we may point out that if sub- 
rule (2) is carefully scrutinised, it will 
appear clear that the flexibility is not 
in the act of specifying the matters (like 
description, land revenue, incumbrances 
ete.) but the flexibility pertains to the 
accuracy aspect of those matters which 
are required to be stated in the procla- 
mation and the second ‘shall’ applies not 
merely to stating the time and place of 
sale but also to specifying the other mat- 
ters. This will be clear from a fair 
reading of the first sentence of sub- 
rule (2) which runs thus; “Such pro- 
clamation of sale shall be drawn up after 
notice to the decree-holder and the judg- 
ment-debtor and shall state the time and 


place of sale and specify as fairly and 
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accurately as possible — the property tol 
be sold ete.” In other words, the other 
matters -—- other than time and place of 
sale — have got to be mentioned or speci- 
fied in the proclamation but flexibility 
is permitted as regards their accuracy. 
With the greatest deference to the learn- 
ed Judge, therefore, we are unable to 
agree that the aspects pointed out by 
him really warrant the inference that 
the provision as to notice contained in 
Order 21. Rule 66 (2) should be regard- 
ed as mandatory. Dealing with the case 
of 60 Bom LR 380 = (AIR 1958 Bom 
278) Justice Mudholkar has emphasised 
one additional aspect and has observed 
that where a thing can be done only 
after issue of a notice it necessarily fol- 
lows that it can only be done after such 
a notice has been served. In other 
words, the learned Judge has read into 
the sub-rule by implication a prohibition 
that no proclamation can be settled ex- 
cept after service of notice on the judg- 
ment-debtor, It is obvious that such a 
negative prohibition is not to be found 
in the sub-rule in express terms but it 
has been read into the same by implica- 
tion because of the use of the expression 
‘shal’. In our view, having regard to 
the context and juxtaposition of the re- 
levant sub-rule, its importance, the pur- 
pose served by it and the fact that no 
prejudice would be caused to the judg- 
ment-debtor by its non-compliance as 
explained earlier, it is not possible to 
read into the provision such prohibition 
by implication. The learned Judge has 
proceeded to observe that the jurisdic- 
tion of the Court to sell a property under 
Rule 66 (2) could only be derived after 
service of notice but with great respect 
as explained earlier, the question is not 
of jurisdiction of the Court to sell the 
property, for, such jurisdiction. as stated 
earlier, is derived by the executing Court 
depending upon what type of decree it 
is called upon to execute and certain 
provisions contained in Order 21. but the 
question is whether after having obtained 
jurisdiction to sell the property if the 
Court commits an error or omits to issue 
any notice required by law it would 
amount to an illegality rendering the 
subsequent sale void or to an irregula- 
rity rendering the sale voidable on proof 
of substantial inquiry and that would 
depend upon whether the relevant pro- 
vision of which breach is committed is 
mandatory or directory. In view of the 
above discussion with great respect we 
are unable to accept the view expressed 
fn AIR 1948 Nag 177 and 60 Bom LR 380 
‘= (ATR 1958 Bom 278) and for the rea- 
sons indicated by us above we are clear- 
ly of the view that the provision as to 


notice contained in Order 21, Rule 66 (2) 
will have to be regarded as directory. 
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-1. We shall now briefly refer to 
the decisions on which reliance was 
placed by Mr. Pendse in support of the 
view which we have taken on the cor- 
rect interpretation of the provisions of 
Order 21, Rule 86 (2) of the Code of 
Civil Procedure. We may mention that 
he principally relied upon the decision 
of Justice Miabhoy in 60 Bom LR 482 = 
{AIR 1959 Bom 178) and further pointed 
out that similar view has been taken by 
the Madras High Court in two decisions 
reported in AIR 1920 Mad 481 and AIR 
1956 Mad 231, by the Andhra Pradesh 
High Court in AIR 1957 Andh Pra 185 
(FB) and by the Kerala High Court in 
AIR 1959 Ker 382 and AIR 1971 Ker 8 
(FB). However, we feel that it is not 
necessary to refer to all the decisions in 
detail but it will be enough if we refer 
to the Bombay decision on which he prin~ 
cipally relied. In the case of 60 Bom LR 
482 = (AIR 1959 Bom 178) Justice Mia- 
bhoy has held that non-service of notice 
under Order 21, Rule 66 (2) upon the 
judgment-debtor was a material irregu- 
larity within the meaning of Order 21, 
Rule 90 and that such material irrepu- 
larity would be in publishing and con- 
ducting of the sale and an application 
to set aside the sale would properly fall 
under Order 21, Rule 90 and not under 
Section 47 of the Code of Civil Proce- 
dure. It must be pointed out, however, 
that before the learned Judge, who de- 
cided the case, the judgment of Justice 
Wivian Bose in AIR 1948 Nag 177 was 
cited and Justice Miabhoy has distin~ 
quished that case on certain basis. which 
does not appear to us to be correct or 
proper. In his view the Nagpur case 


was distinguishable on the basis that it. 


Was a case of total omission to issue @ 
motice under Order 21, Rule 66 while the 
case before him was a case where notice 
had been directed to be issued but had 
not been served upon the judgment-deb- 
tor.. With respect, we may point out that 
the distinction sought to be made was 
really no distinction at all, for if the 


facts as appearing in the Nagpur case are. 


scrutinised, it will appear clear that it 
was also a case where notice had been 
directed to be issued but had not been 
actually served and in fact Justice Bose 
throughout his judgment has used the 
expression ‘non-issue’ and ‘non-service’ 
interchangeably. In our opinion, with 
respect, therefore the Nagpur decision 
could not be distinguished on the basis 
of which it was sought to be done by 
the learned Judge. However, the learn- 
ed Judge has further gone on to consi- 
der the question whether non-service of 
motice under Order 21, Rule 66 (2) would 
be a material irregularity in ‘publishing 
or conducting’ the sale as contemplated 
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by Order 21, Rule 90 and after negativ< 
ing the contra contention urged in that 
behalf he has taken the view that the 
expression ‘publication of sale’ in O. 21, 
Rule 90 was wide enough to include the 
aspect of non-service of notice under 
Order 21. Rule 66 (2) upon the judgment- 
debtor. He has expressed the view that 
the proceedings relating to sale com~ 
menced from the time an order for sale 
twas made under Order 21. Rule 64 and 
that any further proceedings started by 
the Court thereafter were necessarily the 
steps taken by the Court in order that a 
prospective sale may be proclaimed and 
that settlement of a proclamation of 
sale for which notice is issued under 
Order 21, Rule 66 to the judg- 
ment-debtor was a step towards pre« 
paration and publication of sale and as 
such non-service of such notice upon the 
fudgment-debtor was a material irregu~ 
larity in publishing the sale falling under 
Order 21, Rule 90 of the Code of Civil 
Procedure, We are in respectful agree~ 
ment with this latter view expressed by 


‘the learned Judge. But it must be point- 


ed out that the question as to whether 
the provision as to notice contained in 
Order 21, Rule 66 (2) was mandatory or 
directory was neither canvassed nor dis- 
cussed by the learned Judge in his judg- 
ment. However, as we have stated ear- 
lier, on a proper construction of Order 21, 
Rule 66 (2) we are clearly of the view 
that the provision as to notice contained 
therein will have to be regarded as direc- 
tory and not mandatory and non-service 
of motice upon the judgment-debtor 
thereunder will only render the subse- 
quent sale voidable at the instance of 
the judgment-debtor, who will have to 
prefer an application for setting aside the 
sale under Order 21, Rule 90 of the Code 
of Civil Procedure and he can only suc- 
ceed on proving substantial injury to 
him. In this view of the matter, it is 
clear that the application preferred to 
the executing Court by respondent No. 1 
was an application falling under O. 21, 
Rule 90 of the Code of Civil Procedure 
and not under Section 47 and as such 
the same was governed by Article 1271 
of the Limitation Act. Since admittedly 
it was filed long after the period pres- 
eribed by that Article had expired. it 
must be held to have been barred by 
limitation. 


12. In the result, we allow the 
appeal and set aside the order passed by 
the learned: Judge and dismiss the appli- 
cation preferred by respondent No, 1 for 
setting aside the sale as being barred by 
limitation. There will be no order as tọ 


costs. ; 
Appeal allowed. . 
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5. K. DESAI, J. 


Surajmal Dagduramji, Shop, Appel- 
Tant v. M/s, Shrikisan isan, Res- 
A. D. No. 970 of 1964, 


pondent. 
A. T. DE 

25-7-1972, against decision af 

Gatne, Dist, J. at Nasik in Appeal Ne 

ll of 1963, 


Index Note :— (A) Civil C. (1908), 
Section 100 — Second Baldi — ". Inference 
drawn from finding of fact can be inter- 
fered if it is perverse or erroneous. AIR 
1944 Mad 47 and AIR 1959 Cal 78, Dis- 
sented from — (X-Ref :— Limitation Act 
(1908), S. 14), 

Brief Note:— (A) Although the find- 
fing whether the plaintiff has or has not 
prosecuted the earlier proceeding in good 
faith or with due diligence is one de- 
pendent upon the appreciation of facts 
and evidence it is mot a finding of fact 
but rather of proper inference to he 
drawn in law from the findings of fact. 
If that finding is perverse or erroneous 
it can be interfered with in second ap- 
peal, AIR 1944 Mad 47 and AIR 1959 
Cal 78, Dissented from. (Para 11) 


Index Note:~ (R) Limitation Act 
(1908), Section 14 — Interpretation — 
The section must be liberally construed — 
(X-Ref :— Interpretation of Statutes — 
Law relating to limitation). 


Brief Note :— (B) The provisions of l 


the Limitation Act should be so construed 
as to save rather than bar a proceeding. 
ee law relied). (Para 13) 


dex Note:— (C) Limitation Act’ 


1903) Section 14 — Exclusion of time 
of proceeding bona fide in Court without 
jurisdiction — A suit instituted in con< 
travention of the requirements of Sec- 
tion 69 of the Partnership Act cannot be 
deemed to be non-existent suit for the 
purpose of S, 14 — (X-Ref :— Partnership 
Act (1932), Section 69). AIR 1968 Andh 
Pra 378 and AIR 1955 Bom 93 and AIR 
1961 Bom 136, Distinguished. (Para 14) 


Index Note:— (D) Limitation Act 
(1908), Section 14 — Expression “other 
cause of a like nature” — Interpretation 
-— (X-Ref:— Partnership Act (1932), S. 69). 

Brief Note:— (D) Where a suit is 
filed by a firm under the bona fide belief 
that the firm is registered under the 
Partnership Act when it was in fact re- 
gistered under the Income-tax Act and 
is dismissed as filed in contravention of 
Section 69 (2) of. the Partnership Act, the 
suit suffers from “other cause of a like 
nature” within meaning of Section 14, 
Hence in computing limitation period for 
subsequent suit, the time taken for prom 
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secuting earlier suit has to be excluded. 
Case law discussed. (Para 26) 
Index Note:— (E) Limitation Act 
(1908), Section 14 — “Good faith” — The 
expression as contemplated by Section 14 
emphasizes that a party should have 
acted diligently as compared to the ex- 
pression in Gemeral Clauses Act which 
emphasizes honesty — (X-Ref :— S. 2 (7)) 
— (X-Ref:— General Clauses Act (1897), 
S. 3 (22)) (X-Ref:— Words and 
Phrases — Good faith). (Para 28) 
Cases Referred: Chronological Paras 
AIR 1972 SC 730 = (1972) 2 SCJ 
30, Rabindra Nath v, Sivakami - 31 
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_ Shankar | 

ATR 1959 Cal 78 = 1958 Cal LJ 
199, Haji Mumtajuddin v. 
Debendranath 9 

AIR 1955 Bom 93 = 56 Bom LR 
597, Govind Sadashiv Pathak v, 


14 


Sadashiv Shivrao Nisal 14 
ATR 1955 Trav-Co 51 = 1954 Ker 

LT 913 (FB), Govinda Menon 

v. Krishna Pillai 19 


AIR 1951 Pat 382 = ILR 28 Pat 
621, Governor General in Coun- 
cil v. Gouri Shankar Mills Ltd. 21 


ATR 1949 Pat 293 == 30 Pat me 201 
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AIR 1946 Sind 14 = ILR (1945) 

Kar 293, Rochaldas v. Uttam- 

chand 20 
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AIR 1944 Lah 136 = ILR (1944) 
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v, People’s Bank of Northern India 47 
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LJ 375, Raghavayya v. Vasudev- 
ayya Chetty ; 9 
AIR 1940 Bom 5 = 41 Bom LR 
1190, Brijmohandas Damodardas 
v. Sadashiv Laxman 25 
AIR 1939 Bom 26 = 40 Bom LR 
1169, Maneklal Kalidas v. Shiv- 
lal Dayaram , 16, 26 
AIR 1939 Nag 150 = 1939 Nag LJ 
173, Balkrishna Rajaram v. Baij- 
nath Girdharilal . 13 
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128, Ramdutt Ramkissen v. E. D. 
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AIR 1928 Bom 323 = 30 Bom LR 
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Chowdhry v. Kali Prosunno 
Bhaduri 

(1900) ILR 22 All 248 = 1900 All 
WN 64 (FB), Mathura Singh v. 


Bhawani Singh 16, 20, 26 
(1886) ILR 10 Bom 604, Bal Jamna 
v. Bai Ichha 23 
R. V. Jahagirdar and S. N, Desh- 
pande, for Appellant; Raghavendra A 
Jahagirdar, for Respondent. 


JUDGMENT :— A short but inte- 
resting question about the applicability of 
Section 14 of the Indian Limitation Act, 
1908, arises in this second appeal. 


2. The Appellant before me is the 
original Defendant in Regular Civil Suit 
No, 245 of 1961 and the Respondent to 
this second appeal is the original Plain- 
tiff, The said suit was tried by the 
learned Joint Civil Judge; Junior Divi- 
sion, at Malegaon, who dismissed the 
same with costs. Being aggrieved by the 
order of dismissal, the Plaintiff preferred 
an appeal to the District Court at Nasik, 
which was numbered as Civil Appeal 
No, 11 of 1963. The Defendant had also 
preferred cross-objections which were 
heard along with that appeal by the 
Jearned District Judge, Nasik, who by his 
order dated 15th June 1964 allowed the 
appeal and set aside the decree of the 
trial Court dismissing the Plaintiff's suit. 
The Defendant was ordered and decreed 
to pay to the Plaintiff Rs. 6,536/12/- along 
with proportionate costs and future inte~ 
rest on Rs. 4,000/~ from the date of suit 
till realisation. The Defendant’s cross- 
objections were dismissed with no order 
as to costs. Being aggrieved by this 
decision, the Defendant has preferred this 
second appeal to the High Court. 


3. In order to understand and ap~ 
preciate the point involved, a few facts 
may be stated: The Plaintiff Messrs. 
Shrikisan Ramkisan is a partnership firm, 
and Regular Civil Suit No. 245 of 1961 
was filed by the firm through one of its 
partners, Shrikisan Mulchand. This firm 
is doing ‘Sari Adat’ business at Malegaon. 
The Defendant is a cloth merchant from 
Baramati and had dealings with the 
Plaintiff-firm from 31st December, 1957 
to 31st March 1958. By the above suit 
the Plaintiff-firm sought to recover from 
the Defendant the aggregate amount of 
Rs. 6,546/12/-, This amount was made 
up of several items. It is not necessary 
for the purposes of this second appeal to 
discuss the nature of the claim but it 
would be sufficient to state that the trial 
Court found that the Plaintiff was entitl- 
ed to recover from the Defendant the full 
amount but that the suit was liable to be 
dismissed as barred by the law of limita~ 
tation. In order to understand this point 
of limitation, it must be mentioned that 
the suit was instituted on 17th October 
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1961 by the Plaintiff-firm claiming to bal 
duly registered under the Indian Partners 
ship Act.. In the suit the Plaintiff firm 
had claimed exemption of the period be~ 
tween 7th March 1961 and 17th October 
1961 as the period during which the 
Plaintiff-firm was prosecuting another 
civil proceedings viz. Regular Civil Suit 
No, 54 of 1961. ‘This suit filed on 7th 
March 1961 was dismissed with costs by 
the learned Civil Judge, Malegaon, on 


. 17th October 1961 pursuant to a Purshis 


dated 17th October 1961 filed by the 
Plaintiff-firm itself, The Plaintifi-firm had 
described itself as a registered partner~ 
ship firm in the plaint filed in Reguler 
Civil Suit No. 54 of 1961. On 31st August 
1961 the Defendant filed his written 
statement in which a plea was taken that 
the Plaintiff was required to prove strict~ 
ly that it was a duly registered firm 
under the Indian Partnership Act, and 
that if the Plaintiff failed to prove this 
fact the Plaintiff’s suit was liable to be 
dismissed with costs. On 17th October 
1961 a Purshis was filed by the Plaintifi’s 
Advocate (marked as Exhibit 45 in the 
subsequent suit) which stated that the 
Plaintifi-firm was not duly registered 
under the Indian Partnership Act and 
that in view of this fact the suit may be 
dismissed by the Court. It appears that 
on the previous day an application for 
registration of the Plaintiff-firm: had been 
made to the Registrar of Firms having 
jurisdiction in the area, and on such 
registration having been done, Regular 
Civil Suit No. 245 of 1961 was filed on the 
next day by the plaintiff immediately 
after obtaining the dismissal of the ear 
lier suit. 


4.’ The trial Court held that the 
Plaintiff was not entitled to the exclusion 
of the time taken in the earlier proceeding 
viz. Regular Civil Suit No, 54 of 1961. 
According to its view, the filing of the 
former suit was contrary to provisions of 
Section 69 (2) of the Indian Partnership 
Act and the same could be regarded as a 
suit instituted re to the provisions 
of law. Accordingly, in the opinion of 
the trial Court, Section 14 of the Indian 
Limitation Act had no application. JẸ 
also came to the conclusion that the 
Plaintiff could not be .said to be prose 
euting the earlier proceeding viz. Civil 
Suit No. 54 of 1961 diligently or in good 
faith. It may be mentioned here that an 
acknowledgment had been made by the 
Defendant on 12th March 1958 and it was 
held that the time began to run againsf 
the Defendant from that date. The. sult 
filed on 17th October 1961 would obvik 
ously be beyond time unless the Plain~ 
tiff was held entitled to the exclusion ef 
the period between 7th March 1961 and 
17th October 1961 which he had claimed, 
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5. The learned District Judge dif- 
fered from the views expressed by the 
trial Court on the application of Sec- 
tion 14 of the Indian Limitation Act as 
also on the question whether the Plain- 
tiff could be said to have been conduct- 
ing the earlier proceeding in good faith 
and with due diligence. According to 
the learned District Judge, all the three 
essential requisites for the application of 
Section 14 (1) were duly satisfied and 
that the Plaintiff was entitled to exclu- 
sion of the period of pendency of the 
former suit viz. the period between 7th 
March 1961 and 17th October 1961, with 
the result that the Plaintiffs claim in 
suit was held to be within time. Inci- 
dentally it may be stated that the learned 
District Judge held that the Plaintiff was 
not entitled to the sum as determined by 
the trial Court and disallowing an 
amount of Rs. 10/- he passed a decree 
for Rs. 6,536/12/- in the Plaintiff's favour. 


6. Before discussing the point 
raïsed in this second appeal, which must 
necessarily be a point of law, the con~ 
tents of the Purshis (Exhibit 45) may be 
fully indicated since it would show the 
circumstances under which the Plaintiff- 
firm came to describe itself in the ear- 
lier proceeding as duly registered, The 
Purshis states that at the time of institu- 
tion of the suit the Plaintiff's understand- 
ing was that the Plaintiff-firm is duly 
registered under law. However, accord~ 
ing to the purshis, three days before the 
Purshis was filed the Plaintiffs partner 
came to learn that the registration which 
had taken place was under Section 26 
(A) of the Indian Income-tax Act and not 
under the Indian Partnership Act. The 
Purshis finally states that upon coming 
to know this fact. the Plaintiff-firm has 
been got duly registered under the Indian 


_ Partnership Act on 16th October 1961. 


After the Plaintiff filed this Purshis, the 
earlier suit viz. Suit No. 54 of 1961 was 
dismissed with costs in view of the bar 
of Section 69 (2) of the Indian Partner- 
ship Act. 


7. In order to consider whether 
the Plaintiff could be said to have con- 
ducted the earlier proceeding with due 
diligence or have acted in good faith 
throughout, the explanation given by the 
Plaintiffs partner in his evidence would 
be material. The learned District Judge 
has fully accepted this evidence. In this 
evidence the Plaintiff's partner has given 
testimony to the effect that when he in- 
stituted the former suit, he was under 
the impression that the firm was duly re~ 
gistered as required by law, because to 
his knowledge it was registered under 
Section 26 (A) of the Indian Income-tax 
Act. In view of the plea taken in the 
written statement (Exhibit 44) filed on 
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3ist August 1961 there was an occasion 
for the Plaintiff’s pleader to inquire from 
the Plaintiff's partner whether the firm 
was registered under the Indian Partner- 
ship Act. The Plaintiff's partner, accord- 
ing to his testimony, replied to this in« 
quiry from his Pleader stating that he 
would look into the matter and procure 
the certificate in question from his plea- 
der at Nasik. The certificate was obtain~ 
ed from ‘the Pleader at Nasik and when 
this was scrutisized, it was found that 
the registration made in the past was 
only a registration under Section 26 (A) 
of the Indian Income-tax Act. It is in 
these circumstances that an application 
for fresh registration under the Indian 
Partnership Act was made on 16th Octo- 
ber 1961, and on the following day the 
Purshis (Exhibit 45) was tendered to the 
Court, after which the Court proceeded 
to dismiss that suit with costs. This evi- 
dence has been accepted in toto by the 
learned District Judge and on this evi- 
dence he has come to the conclusion that 
the Plaintiff could not be said to be con- 
ducting the earlier proceeding without 
due diligence or could be said to have 
shown want of good faith in the con- 
duct of such proceedings. 


8. I have referred to the contents 
of the Purshis (Exhibit 45) and to the 
evidence given by the Plaintiffs partner 
at some length because of a plea taken 
on behalf of the Respondent by Mr. 
Raghavendra A. Jahagirdar. The plea 
was that this finding of the learned Dis- 
trict Judge that the Plaintiff was .con- 
ducting the earlier proceeding with due 
diligence and in good faith is a finding 
of fact which the Appellant is not en- 
titled to question in this second appeal. 
In this connection he referred me to two 
authorities to which immediate reference 
may now be made, 


9. The first of these authorities is 
the decision of a single Judge of the 
Madras High Court in Raghavayya v. 
Vasudevayya Chetty, AIR 1944 Mad 47. 
It was held in this case (which was a se- 
cond appeal) by the Madras High Court 
that the benefit of Section 14 of the 
Indian Limitation Act, 1908, could be 
given to a party which has acted on a 
mistaken advice given by his Advocate. 
It was further observed that whether the 
Advocate has shown due care and atten- 
tion is a question of fact to be decided 
on the evidence adduced in any parti- 
cular case, and whether the lower Court's 
decision on this point be right or wrong, 
it cannot be upset in a second appeal on 
the ground that he has transgressed such 
a tule of law. A similar view has been 
taken by a Division Bench of the Cal- 
cutta High Court in Haji Mumtajuddin 
v. Debendranath, AIR 1959 Cal 78. This 
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was also a second appeal which was be- 
ing heard by the Division Bench. In that 
matter the Plaintiff had purchased cer- 
tain land from the Collectorate of 24 
Parganas on a sale for arrears of land 
revenue. When he sought to take deli- 
very of possession, he was resisted by 
some persons on the ground thaf the land 
really purchased was a different land. 
Certain mutation proceedings were there- 
after taken. The land was demarcated 
and thereafter the Plaintiff filed a suit for 
declaration of his title, for recovery of 
khas possession thereof and for mesne 
profits. One of the pleas taken in the 
written statements filed by the contest~ 
ing Defendants was that the Plaintiff’s 
suit was barred. by the law of limitation; 
and it was the admitted position that ‘if 
the Plaintiff was held not entitled to a 
deduction of the period during which the 
suit remained pending in the Court of 
the Munsif where it had originally been 
filed, the claim of the Plaintiff must be 
held to have become barred by adverse 
possession. It was urged on behalf of 
the Appellant (Original Defendant) before 
the Division Bench that the Plaintiff had 
originally deliberately under-valued the 
suit and hence could not be said to have 
prosecuted his suit in the Court of the 
Munsiff with due diligence and in good 
faith. The lower appellate Court held 
that the time during which the suit res 
mained pending in the Court of the Mun-~ 
sif should be excluded for computing the 
period of limitation, holding that the suit 
was being prosecuted there in good faith 
and -that the Munsiff was unable to en= 
tertain the suit for want of pecuniary 


jurisdiction, On this argument the Divi. 


sion Bench observed: “We cannot say 
that this contention (regarding deliberate 
under-valuation) of Mr. Bagchi is with- 
out any force, but the question whether 
the Plaintiff-respondent acted,in good 
faith or not is a question of fact and as 
the lower appellate Court has decided 
this question in favour of the Plaintiff- 
respondent after adverting to the evi~- 
dence bearing on it. we are not inclined 
to allow Mr. Bagchi to raise this con~ 
tention in second appeal............ 


10. Relying upon these authorities 
Mr. Raghavendra A, Jahagirdar on behalf 
of the Respondent (original Plaintiff) sub= 
mitted that in this second appeal the Ap- 
pellant was not entitled to question the 
finding of the lower appellate Court 
which was that the Plaintiff had prosecut- 
ed the former suit in good faith and with 
due diligence. 


1i. Now, with respect to the 
learned Judges .of the Madras and the 
Calcutta High Courts, I am of opinion 
that although the finding whether the 
Plaintiff has or has not prosecuted the 
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earlier proceeding in good faith or with 
due diligence is one dependent upon th 
appreciation of facts and evidence it is 










findings of fact. If that be so, then it is 
a question which can be gone into i 


appellate Court that the conclusion that 
the Plaintiff was prosecuting the earlier 
suit in good faith and with due diligence’ 
is perverse or so erroneous that if calls 
for interference in second appeal. 


12. With this clarification I would 
now proceed to consider the four points 
raised on behalf of the Appellant in this 
second appeal. These four points may 
be briefly summarized as follows :— 
(1) The earlier proceeding viz. Civil Suit 
No, 54 of 1961 was instituted in contra~ 
vention of the provisions of Section 69 
of the Indian Partnership Act, that such 
a suit or proceeding must be deemed to 
have no existence at all in law and, 
therefore, the period during which such 
proceeding was pending could not be 
excluded under Section 14 of the Indian 
Limitation Act. (2) The defect from 
which the earlier proceeding viz. Reg. 
Civil Suit No. 54 of 1961 suffered viz. 
want of registration of the Plaintiff-firm 
under the Indian Partnership Act was 
mot ‘a defect of jurisdiction or other 
cause of a like nature’ within the mean- 
ing of Section 14 of the Indian Limita~ 
tion Act. (3) The Plaintiff could not be 
said to have instituted and prosecuted the 
earlier proceeding viz. Reg. Civil Suit 
No. 54 of. 1961 with due diligence or in 
good faith inasmuch as the proceeding 
instituted in contravention or reckless 
disregard of the statutory provision viz. 
of Section 69 of the Indian Partnership 
Act, 1932, cannot be considered to have 
been instituted in good faith or with due 
diligence. (4) The attention of the Plain- 
tiff was drawn to the defect in his suif 
by the Defendant by pleading in the writ- 
ten statement which was filed on 31st 
August 1961. Even when the attention 
of the Plaintiff's partner was drawn to 
this defect, he took as many as 47 days 
(the number of days between 31st August 
and 16th October 1961) to rectify the de- 
fect and to file a proper suit after such 
rectification. It was urged in the lower 
appellate Court that the Plaintiff was not 
entitled. at any rate. to the exclusion of 
this period of 47 days. In this Court it 
was submitted that the Plaintiff must 
show that throughout the ‘entire period 
when the earlier proceeding was pending 
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he was acting with due diligence and 
good faith, and that if it can be shown 
that the Plaintiff was not acting with due 
diligence or in good faith even during a 
part of this period the Plaintiff would not 
be entitled to any exclusion at all. 


13. These four points may now be 
considered one by one. But before do- 
ing so, some observations may be made 
regarding the proper approach to the 
questions arising in this second appeal. 
It appears to be now well settled that 
Section 14 of the Indian Limitation Act, 
1908, must be liberally construed (see: 1. 
Ramdutt Ramkissen Dass v, E. D, Sas- 
soon & Co, AIR 1929 PC 103; 2. Ven~ 
kamma v. Parthasarathi, AIR 1926 Mad 
1081 and 3. Maneklal Kalidas v. Shivlal 
Dayaram, 40 Bom LR 1169 = (AIR 
1939 Bom 26).) In Balkrishna Rajaram 
v. Baijnath Girdharilal, AIR 1939 Nag 
150, it has been observed that the pro- 
visions of the Limitation Acts should be 
construed so as to save rather than bar a 
proceeding, With these observations 
as to the proper approach which must be 
adopted, I will now proceed to consider 
the four points canvassed in this second 
appeal on behalf of the Appellant. 


14. Section 69 (2) of the Indian 
Partnership Act, 1932, reads: “No suit 
to enforce a right arising from a contract 
shall be instituted in any Court by or 
on behalf of a firm against any third 
party unless the firm is registered and 
the persons suing are or have been shown 
in the Register of Firms as partners In 
the firm.” It was submitted that mo suit 
to enforce a right of a firm could be 
instituted unless the firm was registered 
and the partners suing shown as partners 
in the Register of Firms. It was con~ 
tended that this clearly implies that any 
suit or proceeding instituted without 
necessary registration must be deemed to 
be no proceeding or a non-existent pro- 
ceeding and that in this view of the 
matter the period taken for the conduct 
of such non-existent proceeding cannot 
be excluded at all. Mr. R. V. Jahagirdar 
on behalf of the Appellant in this con- 
nection cited three authorities viz. Sri 
Baba Commercial Syndicate v. Channama~ 
setti Dasu, AIR 1968 Andh Pra 378, 
Govind Sadashiv Pathak wv, Sadashiv 
Shiyrao Nisal. AIR 1955 Bom 93 and 
Shivram Sundarmal v. Gourishankar, 
AIR 1961 Bom 136. In my opinion, none 
of these three decisions lays down any 
principle such as the one which was be- 
ing canvassed by the learned Advocate 
for the Appellant. In AIR 1968 Andh 
Pra 378. the High Court of Andhra Pra- 
desh was considering the effect of the 
bar of Section 69 of the Indian Partner- 
ship Act. 19382. It observed that this see- 
tion barred institution of a suit to re- 
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cover a claim due to a partnership which 
was unregistered on the date of institu- 
tion of the suit. It was considering the 
plea of res judicata and held that the dis- 
missal of the earlier suit by or on behalf 
of the unregistered firm could not operate 
as res judicata to the claim made in sub- 
sequent suit after curing the defect, since 
the earlier proceeding was not decided 
on merits, This decision does not lay down 
that the earlier proceeding did not have 
an existence in law. Similarly, in AIR 
1955 Bombay 93 the Court was consi-+ 
dering the claim to exclude the period of 
time taken in earlier proceeding viz. for 
execution of an ex parte decree. It was 
observed that this ex parte decree had 
been set aside and the application was to 
execute the decree which was non-exis- 
tent. This decision does not seem to deal 
with a suit instituted in contravention of 
the requirements imposed by Section 
69 (2) of the Indian Partnership Act and 
I do not see how it has any bearing on 
the question being canvassed before me 
on behalf of the Appellant. The very same 
observation is required to be made as 
regards the decision in AIR 196, Bom 
136. where it is observed that a suit 
instituted on behalf of an unregistered 
partnership must be immediately dis- 
missed. As a matter of fact it is observed 
that when this defect is brought to the 
notice of the Court, the Court must pass 
an order in the proceeding viz. an order 
of dismissal. This does not mean that the 
Court proceeds upon the footing that 
there is no proceeding. As a matter of 
fact this last authority instead of help-~ 
ing the Appellant goes against the point 
being canvassed on his behalf. Apart from 
these three authorities Mr. R. V. Jaha~ 
girdar frankly stated that he could cite 
mo other decision having a bearing on 
this point: In my opinion, there is no sub- 
stance whatever in this contention and it 
is impossible to accept the submission 
that a suit instituted in contravention of 
the requirements of Section 69 of the 
Indian Partnership Act must be deemed 
to be a non-existent suit or proceeding 
for the purpose of Section 14 of the 
Indian Limitation Act 1908. 


15. There is, however, consider- 
able substance in the other pleas ad- 
vanced on behalf of the Appellant in this 
appeal. The three essential reauisites 
for the application of Section 14 are: (1) 
identity of the cause of action, (2) absence 
of jurisdiction or other cause of 4 
like nature in the Court which entertain- 
ed the prior litigation, and (3) that the 
Plaintiff must be prosecuting the earlier 
proceeding with due diligence and must 
have acted in good faith. The first point 
is not in dispute in this- case. because it 
is the admitted position that the cause of 
action on which Reguler Civil Suit No. 
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245 of 1961 was based was the very same 
cause of action on which the former suit 
viz. Regular Civil Suit No 54 of 1961 
was instituted. However, there is seri- 
ous dispute as to the satisfaction of the 
other two conditions. It was urged that 
the former proceeding did not suffer from 
the defect of jurisdiction or a defect of 
a like nature. It was further urged that 
the Plaintiff had not acted in good faith 
and with due diligence, 


. 16. Now, the earlier proceeding in 
this case viz. -` Regular Civil Suit No, 54 
of 1961 did. not suffer from any defect 
of jurisdiction, but it was submitted — 
and this submission was accepted by the 
lower appellate Court — that it did 
suffer from a “defect of a like nature” 
within the meaning of Section 14 of the 
Indian Limitation Act. This expression 
“defect of a like nature” has been the 
subject of much judicial comment. In 
40 Bom LR 1169 = (AIR 1939 Bom 26) 
it was observed that the question what is 
a “defect of a like nature” within the 
meaning of Section 14 of the Indian 
Limitation Act, 1908, must depend on the 
facts of each case. These words “defect 
of a like nature” must mean and connote 
something which is quite distinct from 
defect of jurisdiction. It was further 
observed that S. 14 of the Act must be 
liberally construed. If on the facts of 
a particular case the Court finds that 
the Plaintiff was prosecuting in good faith 
another civil proceeding against the same 
defendant founded on the same cause of 
action, the time taken by any such pro- 
ceeding will have to be excluded. In the 
above decision the Division Bench refer- 
red to and followed a Privy Council deci-~ 
sion viz. Hem Chunder Chowdhry v. 
Kali Prosunno Bhaduri, (1903) 30 Ind 
App 177 (PC). In Mathura Singh v. Bha- 
wani Singh, (1900) ILR 22 All 248 (FB), 
a Full Bench of the Allahabad High 
Court was considering a former suit filed 
by the Plaintiff which was held to be 
bad. on account of wmis-joinder of 
Plaintiffs and causes of action. It was 
held that under the provisions of Sec- 
tion 14 of the Indian Limitation Act, 
1908, the Plaintiff was entitled to the 
benefit of exclusion of the time during 
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entertain the former suit produced by 
any cause not connected in any way with 
want of good faith or due diligence in 
the plaintiff, that cause is of like nature 
to defect of jurisdiction within the mean~ 
ing of Section 14. It is not necessary 
that the cause which prevented the for~ 
mer Court from entertaining the suit 
should be a cause which was indepen- 
dent of and beyond the control of the 
plaintiff.” 
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IT. The words “or other cause of 
a like nature” came to be considered by 
a Full Bench of the Lahore High Court in 
Jai Kishen Singh v. People’s Bank of 
Northern India, AIR 1944 Lah 136 (FB). 
It was held that these words must be 
read so as to convey something ejusdem 
generis or analogous with the preceding 
words relating to the defect of jurisdic- 
tion. It was observed that if these words 
are read along with the expression ‘is 
unable to entertain’. they would denote 
that the defect must be of such a charac- 
ter as to make it impossible for a Court 
to entertain the suit or application either 
in its inception or at all events as to pre- 
vent it from deciding it on its merits. If 
the earlier suit can at all be said tq be 
decided on its merits, then the provisions 
contained in Section 14 of the Indian 
Limitation Act would not be of any avail 
to the Plaintiff when he files the subse- 
quent suit. If the Plaintiff fails to secure 
reliefs in the earlier proceeding because 
on the facts the relief sought is found to 
have been misconceived or because the 
facts stated in the earlier plaint or peti- 
tion do not disclose a good and complete 
cause of action, then the Plaintiff would 
not be entitled to take the benefit of the 
provisions of Section 14 when he files his 
subsequent suit after rectifying the ear- 
lier mistake, 


18. A Full Bench of the Patna 
High Court also had occasion to consider 
the provisions of Section 14 of the Indian 
Limitation Act in Lal Bihari Lall v, Bani 
Madhava Khatri, AIR 1949 Pat 293 (FB). 
It was observed by the Patna High Court 
that the essential object of Section 14 
and the principle which underlies it is 
that the bar of limitation should not af- 
fect a person honestly doing his best ta 
get his case tried on merits but failing 
through the Court being unable to give 
him such a trial. The pririciple is clear- 
ly applicable not only to cases in which 
a man brings his suit in the wrong Court, 
that is, a Court having no jurisdiction to 
entertain it, but also where he brings the 
suit in the wrong Court in consequence 
of a bona fide mistake of law or defect 
of procedure. It was further observed 
that given good faith and due diligence, 
a cause is not prevented from: being of 
a like mature to defect of - jurisdiction 
merely because it was in the Plaintiffs 
own power to avoid or resulted from his 
own act or from a bona fide mistake of 
law or procedure which prevented the 
Court in limine from entertaining the 
suit. Applying this principle it was held 
by the Patna High Court that in a suit 
under Order 21, Rule 63, Civil Proce- 
dure Code, the Plaintifis were entitled 
under Section 14 (1) of the Limitation 
Act to the deduction of time spent in 
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prosecuting in good faith and with due 
diligence an abortive civil revision filed 
under a bona fide mistake of law or pro- 
cedure before the High Court against the 
adverse order passed under Order 21, 
Rule 58, Civil Procedure Code, 


19. A Full Bench of the High 
Court of Travancore and Cochin seems 
to have taken a slightly different view in 
Govinda Menon v. Krishna Pillai, AIR 
1955 Trav-Co. 51 (FB). The Full Bench 
of the Travancore-Cochin High Court 
was, however, dealing with the defect of 
jurisdiction and not with the defect of a 
like nature, and accordingly the obser- 
vations to be found in para. 13 of its 
judgment must be restricted to defect of 
jurisdiction and cannot be extended to 
apply to the like type of defects which 
are defects other than the defect of 
jurisdiction as contemplated by S. 14. In 
my opinion, the contingency which is 
sought to be provided for by the provi- 
sions of Section 14 is the one which is 
so very well brought out by the Full 
Bench decision of the Patna High Court 
in AIR 1949 Pat 293 (FB) referred to 
above, If the previous proceeding is 
decided on merits, then the provisions of 
Section 14 are not available and cannot 
be utilised. If a cause is not determined 
on merits but is dismissed in limine by 
reason of defect of jurisdiction or similar 
other technical defect, whether of law 
or of procedure, the Plaintiff would be 
entitled to claim the benefit of the pro- 
visions of Section 14 in the subsequent 
proceeding if it could be held that the 
Plaintiff had acted bona fide at the ear- 
lier stage, 


20. The question now remaining 
to be considered is the application of 
these principles to different types of 
defects from which suits may be said to 
suffer and which may prevent their be- 
ing decided on merits. An important 
decision in this connection, which is com- 
parable in facts, is Rochaldas v. Uttam- 
chand, AIR 1946 Sind 14. In that matter 
two persons had filed a suit in the sub- 
ordinate Civil Court at Shikarpur against 
one Rochaldas and others claiming a 
money decree. The Plaintiffs were part- 
mers of a firm. One day before the 
period of limitation was about to expire 
the firm filed ‘a suit against Rochaldas, 
being Suit No. 310 of 1934. The said suit 
was dismissed by the subordinate Civil 
Court of Shikarpur on 15th August 1935 
on the ground that the Plaintiffs’ firm 
was not registered as required by Sec- 
tion 69 of the Indian Partnership Act. 
Against the decision dismissing the suit 
an appeal was filed which was also dis- 
missed on 17th Oct., 1986: a second appeal 
was filed against this decision which was 
summarily dismissed on 16th February 
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1937, On 17th February 1937 Suit No. 
124 of 1937 was filed in the Court of the 
Subordinate Judge at Shikarpur, which 
was founded on the same cause of action. 
To that suit the defence, inter alia, of 
limitation was taken. The question which 
arose for the consideration of the Divi- 
sion Bench consisting of Davis C. J. and 
Thadani, J. was whether the failure of 
the earlier suit viz. Suit No. 310 of 1934 
for want of registration as required 
under the provisions of Section 69 of 
the Indian Partnership Act was a cause 
akin to the defect of jurisdiction within 
the meaning of Section 14 of the Indian 
Limitation Act. The Division Bench held 
that the principles enunciated in (1900) 
ILR 22 All 248 (FB) were the guiding 
principles. It was submitted that under 
no circumstances can an act or an omis- 
sion of a party be construed as a cause 
of like nature within the meaning of 
Section 14 of the Indian Limitation Act. 
Applying these principles enunciated by 
Strachey C. J. in the Allahabad case it 
was held that the lower courts had 
rightly excluded the time from 21st 
March, 1934 to 16th February, 1937, both 
days inclusive, taken in the dismissal of 
Suit No. 310 of 1934 in all its stages. 
Accordingly it was held that Suit No. 
124 of 1937 was filed within time. 


21. In Governor-General in Coun- 
cil v. Gouri Shankar Mills Ltd., AIR 
1951 Pat 382, a Division Bench of the 
Patna High Court was considering the 
application of Section 14 of the Indian 
Limitation Act, 1908, to an earlier suit 
filed without the requisite notice under 
Section 80 of the Civil Procedure Code. 
Both the suits were for damages against 
the Railway for non-delivery of goods. 
The earlier suit was filed within two 
months of service of notice under Sec- 
tion 80. C.P.C. and hence this would not 
amount to compliance with the provi- 
sions of Section 80. The plaintiff with- 
drew the suit with leave of the Court 
and sued afresh, It was held on these 
facts that the plaintiff was entitled to 
exclude the period during which the 
previous suit was pending in Court, The 
objection of the defendants that the 
second suit was barred by the law of 
limitation was overruled and a decree 
passed in. favour of the plaintiff, 


22. Mr. R. V. Jahagirdar on be- 
half of the appellant relied upon a num- 
ber of decisions in which the benefit of 
Section 14 of the Limitation Act was 
not given to the plaintiff. Reference may 
be made to a few of them, as in my 
opinion, each of them can be distinguish~ 
ed on facts, 


23. In Bai Jamna v, Bai Ichha, 
(1886) ILR 10 Bom 604, the plaintiffs 
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deceased husband purchased a house at 
a Court sale but neglected to register 
his sale certificate. He attempted to re- 
cover possession but was obstructed by 
the defendant who claimed the property 
as her own. Summary proceedings wera 
thereupon instituted in which the defen- 
dant’s claim was upheld. In the mean~ 
time the plaintiff's husband died. The 
plaintiff filed a regular suit to establish 
her title. After filing this suit she ob- 
tained a second certificate and register- 
ed it. In this regular suit the plaintiff 
was ultimately non-suited on the ground 
that at the date of institution of the 
suit she did not have a registered certi- 
ficate of sale. Subsequently the plaintiff 
brought a second suit on the strength of 
a registered certificate, It was held by 
the High Court that the plaintiff's . suit 
was barred; the decision proceeded, inter 
alia, on the footing that the summary 
proceedings were disposed of : on ‘7th 
November, 1872 in which the defendant’s 
claim had been upheld and it was obli- 
gatory on the plaintiff to displace that 
order by a regular suit instituted within 
one year from its date, The plaintiff 
was also held guilty of laches. 


24. Similarly, in Hari Janardhan 
Limaye v. Krishnaji Balkrishna, 30 Bom 
LR 724 = (AIR 1928 Bom 323). the bene- 
fit of Section 14 of the Indian Limitation 
Act was not given to. the plaintiff be- 
cause a previous Darkhast had been dis- 
missed not on the ground of want of 
jurisdiction but because the decree 
sought to be executed was not execut- 
able personally against the mortgagors 
and the decree-holder had misconceived 
his remedy in executing the decree. This 
was a case where the former proceed~ 
ings were altogether misconceived. This 
decision can be distinguished on the 
ground that the former decision holding 
that the application was misconceived 
and the remedy was not available could 
be regarded as one given on merits and 
would not amount to a dismissal in 
limine on a technicality. 


25. Similarly in Brijmohandas 
Damodardas v. Sadashiv Laxman, 41 
Bom LR 1190 = (AIR 1940 Bom 5), it 
was held that the time during which the 
legal representatives of the decree-holder 


were prosecuting their Darkhast in the. 


Court to which the decree was transfer- 
red for execution was not allowed to be 
excluded because it was found that they 
had recklessly disregarded the provi- 
sions of Order 21, Rule 16 of the Civil 
Procedure Code, and sought to execute 
the decree without any authority from 
the Court which passed it. Now this last 
case is mainly a decision turning on the 
question whether the party applying for 
exclusion of time could be regarded as 
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having conducted the earlier proceed« 
ings in good faith or with due diligence. 
On this point it has to be borne in mind 
that the former suit in the case before 
me viz. Regular Civil] Suit No. 54 of 
1961 cannot be held to have been insti< 
tuted in reckless disregard of the pro~ 
visions of Section 69 (2) of the Indian 
Partnership Act, but may be, regarded 
as having been instituted under a bona 
fide belief that the firm was duly regis- 
tered, although it eventually turned out 
that the registration was under Section 
26-A of the Indian Income-tax Act and 
mot under the Indian Partnership Act. 
In India Publishers Ltd. v. Aldridge, 
(1908) ILR 35 Cal 728, it was held that 
Section 14 of the Indian Limitation Act 
was not intended to apply to a case in 
which a first suit was filed entirely 
through the negligence and laches of 
the plaintiff himself, The decision of the 
Court was that an improper joinder of 
parties or of causes of action would not 
be “a cause of like nature” within the 
meaning of Section 14 of the Indian 
Limitation Act, In Kashiram v. Santokh~ 
bai, AIR. 1958 Madh Pra 91. the earlier 
suit for recovery of a sum of money 
against the son of a ‘Mukhtar-Am’ was 
held to be misconceived. When a second 
suit for accounts was filed, it was held 
that the plaintiff was not entitled to the 
benefit of the provisions of Section 14 
of the Indian Limitation Act because the 
earlier suit had been dismissed not be- 
cause the Court had no jurisdiction to 
entertain it or for any other cause of a 
like nature but because it was mis- 
conceived. In the case before the Ma~ 
dhya’ Pradesh High Court, the earlier 
suit had been dismissed because tha 
relief for rendition of accounts was not 
available against the son of a deceased 
Mukhtar. The time taken for such pro- 
ceedings, in the opinion of the Court, 
could not be excluded for computing 
the period of limitation to file a second 
suit. 


26. Applying the principles enun 
ciated in ILR 22 All 248 (FB) and AIR 
1949 Pat 293 (FB) and bearing in mind 
the general approach commended in 40 
Bom LR 1169 = (AIR 1939 Bom 26) viz. 
that the provisions of Section 14 must 
be liberally construed. I am of opinion 
that the earlier suit filed by the plain- 
tiff viz, Regular Civil Suit No. 54 of 
1961 did suffer from a defect which was 
within the meaning of the expression 
“defect of a like nature” in Section 14 
of the Indian Limitation Act, 1908, and 
that the plaintiff would be entitled to 
take advanage of the provisions of that 
section provided that it is possible to 
hold that the plaintiff had acted in good 
faith or with due diligence. 
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27. This brings us to a conside- 
ration of the last two points advanced 
on behalf of the appellant. It was sub- 
mitted that the conduct of the plaintiff 
in instituting the earlier suit in reckless 
disregard of the express provisions of 
Section 69 (2) of the Indian Partnership 
Act as well as the conduct of the plain- 
tiffs partner after 31st August, 1961 was 
such as would not entitle the plaintiff 
to the benefit of the provisions of Sec- 
tion 14 of the Indian Limitation Act. 


28. 
faith’ as contemplated by C 
(1) and (2) of Section 14 of the Indian 
Limitation Act, 1908, is not the same 
‘good faith’ as contemplated under the 
General Clauses Act. We have a special 
definition of the expression ‘good faith 
in the Limitation Act and Section 2 (7) 
provides that nothing shall be deemed 
to be done in good faith which is not 
done with due care and attention. When 
we turn to the definition of ‘good faith 
in the General Clauses Act, the defini- 
tion is that a thing shall be deemed to 
be done in good faith where it is in 
fact done honestly, whether it is done 
negligently or not. Therefore. while the 
General Clauses Act emphasises ‘honesty 
and ignores the factor of megligence, the 
Indian Limitation Act emphasizes not 
‘honesty’ but that a party has acted 
with due care and attention, Now, this 
question is principally one of correct con- 
clusion to be arrived at from the facts 
which are found, I have already earlier 
referred to the fact that the lower ap- 
pellate Court found the plaintiff's part- 
ners evidence to be trustworthy and 
has accepted the same in toto. 


29. 


It is well settled that ‘good 
sub-sections 


What does that evidence re- 
veal? It reveals in my view that the 
plaintiff had instituted the earlier suit 
under a bona fide belief that his firm 
was duly registered. It was subsequent- 
ly ascertained that the registration was 
not under the Indian Partnership Act 
but under Section 26-A of the Indian 
Income-tax Act. In this view of the 
matter it will not be possible to hold 
that the earlier suit instituted by the 
plaintiff was one instituted in reckless 
disregard of the provisions of Section 69 
(2) of the Indian Partnership Act. Al- 
though there was lack of compliance with 
the provisions of Section 69 (2). the non- 
compliance was under a bona fide error 
and cannot be characterised as one done 
in utter disregard or defiance of the sta- 
tutory provisions. 


30, Let us now turn to the events 
after 3lst August. 1961. It was submit- 
ted on behalf of the appellant that even 
when the plaintiff's attention was drawn 
to the defect in the earlier proceeding, 
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the plaintiff took as many as forty-seven 
days before taking effective steps to 
rectify the defect. Now, in the first 
place, the written statement does not 
clearly aver that the plaintiff's firm is 
not duly registered as required under 
the Indian Partnership Act. The written 
statement merely contains an averment 
in general terms as follows: “That the 
plaintiff is put to the strict proof of the 
allegation that the firm is duly register- 
ed, and it is submitted that if the plain- 
tiff failed to prove this, the suit is liable 
to be dismissed.” Although this submis- 
sion was in rather general terms, it 
caused the plaintiff's pleader to make 
necessary inquiry from the plaintiff and 
to insist upon the plaintiff producing 
the certificate of registration for his 
(the pleader’s) perusal. This inquiry 
made by the pleader resulted in the 
plaintiff realising his error, whereupon 
an application was made for the regis- 
tration of the firm on 16th October, 1961 
and the Purshis (Exhibit 45) was filed on 
17th October, 1961, after which Regular 
Suit No. 54 of 1961 was got dismissed 
with costs. It is not possible to regard 
the time taken as unduly long which 
must result in the plaintifi’s conduct be- 
ing characterised as not diligent. The 
steps taken by the plaintiff after the fil- 
ing of the written statement are not steps 
as can be characterised as having been 
taken without due care and attention. 
Necessary inquiries had to be made in 
order to ascertain the truth or otherwise 
of the general plea taken by the defen- 
dant. After ascertaining that there was 
substance in the contention, the plainiff 
appears to have immediately taken steps 
to rectify the defect and also for ap- 
praising the Court of the fact of the 
technical defect in the pending suit. It 
is the plaintiff who appears to have ob- 
tained so to say from the Court the 
order of dismissal of his suit. The plain- 
tiff thereafter also filed a fresh suit on 
the very same day on which the earlier 
proceeding was dismissed. 


31. In connection with this head 
of argument Mr. R. V. Jahagirdar drew 
my attention to a very recently reported 
decision of the Supreme Court in Rabin- 
dra Nath v. Sivakami, AIR 1972 SC 730. 
The plaintiff in this litigation was a 
purchaser from parties who had purchas- 
ed certain lands at Court sales for ar- 
rears of land revenue. The sales were 
confirmed, sale sanads were issued and 
possession of the lands was delivered to 
the purchaser. He leased the lands to the 
6th Defendant who paid the rent for one 
erop and when the plaintiff demanded 
rent for the subsequent crops, the 6th 
Defendant informed the plaintiff that 
Defendants 1 to 5 were demanding the 
rent as they alleged they were entitled 
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to it. The Plaintiff thereupon made in- 
quiries and found that Defendants 1 to 
5 had applied to the Chief Revenue 
Authority for setting aside the sales and 
that the said authority without notice 
to the purchaser or to the plaintiff had 
set aside the sales, In 1946 the plaintiff 
filed a suit for a declaration that the 
orders of setting aside the sales were 
without jurisdiction, but to such a suit 
neither the State nor the Government 
was made a party. An objection was 
taken by the defendants that the suit 
was not maintainable. This contention 
was negatived by the District Munsiff 
and a revision against this decision was 
filed in the High Court. When the mat- 
ter came up for hearing the learned Ad- 
vocate for the plaintiff-respondent stat- 
ed that the Government was not a neces- 
sary party to the suit and that the plain- 
tiff was prepared to take the risk of not 
impleading the State as a party. On this 
statement made by the Advocate for 
the plaintiff-respondent, the High Court 
dismissed the revision petition, After 
the remand the case was tried by the 
District Munsiff who passed a decree in 
favour of the plaintiff. The contesting 
defendants appealed to the District 
Court, but that appeal was dismissed. A 
second appeal was filed in the High Court 
and it was heard by a Full Bench of the 
Travancore-Cochin High Court. The High 
Court by its judgment held that the 
Government was a necessary party to 
the suit and that by reason of the failure 
of the plaintiff to implead the Govern- 
ment the suit was not maintainable. Ac- 
cordingly the appeal was allowed and 
the suit dismissed. After the suit was 
dismissed the plaintiff gave a notice to 
the Government under Section 80 of 
C. P. C. and thereafter filed a fresh suit 
in 1957 in the Court of the principal 
Subordinate Judge, Nagarcoil. The State 
of Madras was the 7th defendant to 
this suit. One of the pleas taken on be- 
half of the contesting defendants to that 
suit was the plea of limitation. The Sub- 
ordinate Judge on this issue held that 
the second suit though filed long after 
the expiry of twelve years from the 
date of revenue sales was not barred, 
because the plaintiff was entitled to ex- 
clude under Section 14 of the Limitation 
Act the time spent in prosecuting the 
earlier suit. If this period was exclud- 
ed the suit would be in time and was 
held, therefore, to be within the pres- 
eribed period of limitation. Consequent- 
ly the Subordinate Judge decreed the 
suit. In appeal the High Court of Madras 
came to a different conclusion on the 
question of limitation, The conduct and 
the attitude of the plaintiff were refer- 
red to and commented upon and held 
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bona fides against him, Accordingly the 
High Court dismissed the suit. The plain- 
tiff preferred an appeal to the Supreme 
Court, and the Supreme Court agreed 
with the decision of the High Court, 
holding that the reasons given by the 
High Court for not extending the bene- 
fit of Section 14 were cogent. According 
to P. Jaganmohan Reddy, J.. who spoke 
for the Supreme Court, “Section 14 of 
the repealed Limitation Act which is ap- 
plicable to this case gives benefit to a 
party who has been prosecuting with 
due diligence another civil proceeding 
whether in a Court of first instance or 
in a Court of first appeal against the 
defendant, where the proceeding is 
founded upon the same cause of action 
and is prosecuted in good faith in a 
Court which from the defect of jurisdic- 
tion or other cause of like nature is un~ 
able to entertain it.’ The Court held 
that there could be no two opinions as 
to the question whether the plaintiff had 
bona fide prosecuted the earlier suit. 
The objections as to maintainability was 
taken at the very initial stage, but that 
was resisted. At every stage thereafter 
according to the Supreme Court, the 
plaintiff could not be said to be prose- 
cuting the previous proceeding bona 
fide, It was held that the plaintiff took 
a chance, that he failed in his gamble 
and that he could not. therefore, be said 
to be prosecuting the earlier proceedings 
bona fide, 


32. The conduct of the plaintiff 
in the present case and his prosecution 
of Regular Civil Suit No, 54 of 1961 
during the limited period of seven 
months are in no way comparable to the 
conduct of the plaintiff in the litigation 
being considered by the Supreme Court. 
The position might have been different 
had the plaintiff persisted in his atti- 
tude despite the plea taken in the de- 
fendant’s written statement, or made no 
efforts to find out the true position, For 
instance. if the suit had gone for regular 
trial and after framing the issues it had 
been discovered that the plaintiff's firm 
was not registered under the Indian 
Partnership Act 1932. which would have 
resulted in the dismissal of his suit, 
then it would have been a moot point 
whether the plaintiff's conduct in that 
proceeding could be regarded as bona 
fide. In the case before me it has been 
held that the plaintiffs firm was regis- 
tered under the provisions of Sec, 26-A 
of the Indian Income-tax Act. The plain< 
tiff instituted the previous suit under 
an erroneous belief that registration of 
the firm under the provisions of the 
Indian Income-tex Act was sufficient in 
law and would amount to compliance 
with the requirements of Section 69 of 
the Indian Partnership Act. When the 
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plaintiff's pledder was put up on an in- 
quiry as a result of the general plea 
taken in the written statement, it has 
been found that the plaintiffs partner 
took effective steps, ascertained the true 
position and immediately brought it to 
the notice of the plaintiff's pleader. 
Thereafter an application for registra- 
tion of the firm was made and a Pur- 
shis was thereafter immediately filed in 
Court conceding the true position, which 
resulted in the dismissal of the earlier 
suit. I am not prepared to hold such 
conduct as showing lack of bona fides 
or to characterise the plaintiff as a per- 
son who has acted without due diligence. 


33. In this view of the matter, 
this second appeal must fail and will 
stand dismissed with costs. 


Appeal dismissed. 





AIR 1973 BOMBAY 323 (V 60 C 75) 
MALVANKAR. J. 


Dhondi Vithoba Koli, Appellant v. 
Mahadeo Dagdu Koli and others, Res- 
pondents. 

A. F. A. D. No. 491 of 1965. D/- 
18-4-1972, against order of B. M. Sapre, 
at J.. Sholapur in Appeal No. 373 of 


Index Note:— (A) Bombay Inferior 
Village Watans Abolition Act (1 of 1959), 
Ss. 4, 5, 6 and 9 — Scope and effect of 
-« Service inam land held by joint 
family — Abolition of Watan resump- 
tion of land and its regrant to eldest 
male member — Nature of tenure is al- 
tered but not legal incidents under per- 
sonal law. 


Brief Note-— (A) The Act nowhere 
provides that the land on resumption 
shall vest in the Government free of any 
interest in favour of any person. The 
resumption of land under Section 4 (3) 
is subject to the provisions of Sections 5, 
6 and 9 of the Act. The effect of sub- 
section (3) of Section 4 read with Sec- 
tions 5. 6 and 9 therefore, is that the 
Watandar who held the land as Watan 
land subject to the rule of primogeni- 
ture and impartibility till 20th January, 
1959, would be holding the land as an 
occupant under ordinary law. All, there- 
fore, that the Act dees is that it effects 
a change in the tenure or the character 
of holding as Watan land, but it does not 
affect the other incidents of the property 
according to personal law. In other 
words, the property continues to be the 
joint family property ` or the property 
held by the tenants-in-common, as the 
case may be. (Para 8) 
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Index Note:— (B) Bombay Inferior 
Village Watans Abolition Act (1 of 1959), 
Section 5 (3) — Suit for partition of 
occupancy land regranted under S. 5 (1) 
—- Absence of sanction under S. 5 (3) is 
no bar to its institution — Sanction ob- 
tained after decree — Effect, 


Brief Note:— (B) Section 5 (3) of the 
Act does not prohibit the institution of 
a suit for partition of land by metes and 
bounds without the previous sanction of 
the Collector. All that it says is that 
the land shall not be partible by metes 
and bounds without the previous sanc- 
tion of the Collector. Therefore, in a 
suit for partition of land without the 
requisite sanction under Section 5 (3) 
the Court itself would pass a decree sub- 
ject to the provisions of Section 5 (3) 
in which case the Court would be grant- 
ing the relief of partition of such land 
by metes and bounds only subject to 
the sanction of the Collector. In such 
circumstances there would be no contra- 
vention of Section 5 (3) and there is 
no question of the decree being render- 
ed inexecutable or its execution being 
left to the discretion of the Collector. 
F. A, Nos. 200 and 299 of 1961, D/- 20-11- 
1968 (Bom.), Relied on. (Para 12) 

Index Note:— (C) Civil P. C. (1908), 
0. 20, R. 12 (1) (c) — Suit for partition 
and mesne profits — Collector’s sanction 
for effecting partition by metes and 
bounds obtained subsequently — Plain- 
tiff entitled to mesne profits from date 
of institution of suit and not date of 
sanction. 

Brief Note:-— (C) Where the plain- 
tiff files a suit for partition of certain 
land and mesne profits without obtain- 
ing the necessary sanction of the Col- 
lector under Section 5 (3), Bombay In- 
ferior Village Watans Abolition Act, 
1959, and obtains a decree. the subse- 
quent obtaining of the requisite sanction 
would remove the impediment in the 
way of actual division by metes and 
bounds and the sanction would 
back to the date of the institution of 
the suit with the result that the plain- 
tiff would be entitled to mesne profits 
from the date of the institution of the 
suit in accordance: with the provisions 
of ©. 20, R. 12 (1) (06). (Para 13) 
Cases Referred: Chronological Paras 
(1968) First Appeal Nos. 200 and 299 
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Jaysingrao v, Sm. Premavati Raje 42 
(1965) 67 Bom LR 908 = 1966 Mah 
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(1963) First Appeal Nos. 367 and 

490 of 1957, D/- 3-4-1963 (Bom.), 

Dattajirao v. Abasaheb 10 
(1957) Second Appeal No. 497 of 

1955, D/- 17-9-1957 (Bom.), Tuka- 
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AIR 1956 Bom 612, Sm. Sanja 
Bandaji v. Ahmedabad Jaybharat 
Cotton Mills Ltd. 


R. V. Jahagirdar, for Appellant; 
H. D. Gole, for Respondents Nos. 1 to 5. 


JUDGMENT:— The dispute in this 
appeal relates to the land Survey 
No. 163/1 admeasuring 13 acres assessed 
at Rs. 11-10-0 situate in the village of 
Degaon in North Sholapur Taluka of 
Sholapur District. The land was ori- 
ginally Shet Sanadi Inam granted to the 
ancestor of the parties for rendering ser 
vice as Kotwal of the village. Admit- 
tedly, succession to the land was govern~ 
ed by the rule of primogeniture and it 
was also impartible. It is also common 
ground that this was the only land be- 
longing to the family of the parties. 


2. One Vithoba was the proposi- 
tus. He died long back leaving behind 
him three sons Dagdu, Dhondi and Damu, 
Dagdu died on 3rd March, 1961 leaving 
behind him his widow Muktabai, defen- 
dant No. 6, and five sons viz. defen- 
dants Nos. 1 to 5, Defendant No. 5 died 
pending the suit, Dhondi is the plain- 
tiff. Damu also died some time back 
leaving behind him his widow Parvati, 
defendant No, 8, and his son Hanmantu, 
defendant No, 7. The Watan was abo. 
lished under the Bombay Inferior Vil- 
lage Watans Abolition Act, 1958, (here- 
inafter called “the Act”), which came 
into force on 20th January, 1959 before 
Dagdu died on 3rd March, 1961. Ad- 
mittedly, Dagdu was the eldest male 
member of the eldest branch of the 
family and the land stood in his name. 
Further, it is not disputed in this ap- 
peal that till about the year 1954-55 the 
family of the three brothers was joint 
and Dagdu was the Karta of the family. 
In 1954-55, there was a partition in the 
family and at that time the only pro- 
perty which could be partitioned being 
the ancestral house, the same was parti- 
tioned between the brothers. The land 
in dispute being Watan land was impar- 
tible and obviously, therefore. it could 
not be the subject-matter of the parti- 
tion at that time. However, after the 
abolition of the Watan under the Act, 
the plaintiff Dhondi filed the suit, out 
of which this appeal arises, for parti- 
tion and possession of his share in the 
land alleging thet the land being the 
joint family property before and after 
the abolition of the Watan and the 
same having become partible after the 
abolition of the Watan, he was entitled 
to 1/3rd share in it. He also alleged in 
the plaint that though the land continu- 
ed in the name of Dagdu, he held it as 
a manager of the joint Hindu family of 
the brothers. He, therefore. prayed for 
a decree for possession of his 1/3rd share 
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by equitable partition by metes 
bounds and also for mesne profits. 


_ 3. The defence was that the land 
being Watan land and therefore impar- 
tible before the abolition of the Watan 
and the same being granted’ to Dagdu 
on his paying occupancy price, it was 
the self-acquired property of Dagdu and, 
therefore, the plaintiff was not entitled 
to any share in it. 


4, The trial Court held that 
Watan being abolished, the land became 
partible and. therefore, the plaintiff was 
entitled to 1/3rd share in it. The learn- 
ed trial Judge, therefore decreed the 
suit for possession of the plaintiff’s 1/3rd 
share with mesne profits. Defendants 
Nos, 1 to 4 and 6 then went in appeal 
to the District Court in Civil Appeal No. 
373 of 1963. The learned appellate Judge 
took the view that the land, after it 
was regranted to Dagdu, could not con- 
tinue to be the joint family property 
and, therefore. the plaintiff had no share 
in it. According to him, the suit was 
not therefore maintainable. Hence he 
allowed the appeal, set aside the decree 
passed by the trial Court and dismissed 
the suit with costs. Being aggrieved by 
this judgment and decree, the plaintiff 
has come to this Court in second appeal, 


and 


5. The first question that is agi- 
tated before me by the learned counsel 
Mr. Jahagirdar, appearing on behalf of 
the appellant-plaintiff, is whether the 
land being originally the joint family 
land, the plaintiff could claim any share 
in it even after the abolition of the 
Watan under the Act and resumption 
and regrant of the same to Dagdu. his 
brother, It is not disputed before me 
that before 1954-55 when there was a 
severance of status amongst the brothers 
and their ancestral house was partition- 
ed between them, the family was a 
joint family and the land was the joint 
family property, though it was a Watan 
land, succession to which was governed 
by the rule of primogeniture, and the 
land was also impartible. Impartible pro- 
perty is joint family property. But two 
out of the three principal incidences of 
the joint family property cannot be en- 
forced in respect of such property. The 
incidence of partition is inconsistent with 
the tenure of the property being im- 
partible and cannot be enforced, Simi- 
larly, the incidence of joint enjoyment 
cannot be enforced, because the property 
devolves upon the eldest member of the 
eldest line by reason of the rule of pri- 
mogeniture by which it devolves. But 
the property still remains to be a joint 
family property. The right to take pro- 
perty by survivorship subject to the in- 
cidence that it devolves upon the eldest 
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member of the eldest line is still en- 
forceable. Once the tenure of the pro- 
perty is altered the right to claim parti- 
tion and the right to claim enjoyment 
would become enforceable as if they 
were in suspense during the time that 
the property by tenure was impartible 
and devolved by primogeniture. (Vide 
Sm. Sanja Bandaji v. M/s, Ahmedabad 
Jaybharat Cotton Mills Ltd.. AIR 1956 
Bom 612), It is, therefore, clear that the 
land was the joint family land belong- 
ing to the three brothers till the aboli- 
tion of the Watan on 20th January, 1959 
with this difference that till 1954-55 
when the séverance of status took place 
between the brothers, it was joint family 
property held by the joint family, and 
after the severance of status the land 
was held by the three brothers as ten- 
ants-in-common. Nevertheless, it conti- 
mued to be the joint family land with 
each of the three brothers having 1/3rd 
share in it. On the date of the coming 
into force of the Act, that is to say. on 
20th January, 1959, the land was a joint 
family land in which each brother had 
a specified share viz. 1/3rd. 


6. The question, however, is whe- 
ther this character of the land changed 
after the Watan was abolished and the 
land was resumed under Section 4 of 
the Act and regranted to Dagdu on pay- 
ment of occupancy price under Section 
5 of the Act. It is common ground that 
the occupancy price was paid by Dagdu. 
It is contended on behalf of the defen- 
dants that because the regrant was to 
Dagdu on payment of occupancy price 
by him alone, it was his  self-acquired 
property, while the contention of the 
plaintiff is that even after the resump- 
tion of the land on abolition of the 
Watan and its regrant in the name of 
Dagdu, it did not shed its character as 
joint family land held by the three bro- 
thers as tenants-in-common. The ques- 
tion, therefore, for consideration is whe- 
ther after the abolition of the Watan, 
resumption and regrant of the land to 
the Watandar of the Watan take away 
the character of the land as a joint 
family land and the land becomes the 
self-acquired property of the Watandar- 
grantee. 


7. I have already pointed out that 
on the date of the abolition of the 
Watan the land was joint family land 
held by the three brothers in specified 
sheres as tenants-in-common. Obviously, 
therefore. Dagdu, the eldest brother, 
who was in possession of the land, was 
holding it not only for himself but also 
for and on behalf of his brother, the 
present plaintiff, and the branch of his 
third brother Damu, If that is so. the 
question is whether there is anything in 
the Act which extinguishes the interest 
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of the two brothers which they had as 
tenants in common because the land was 
originally a joint family land, after the 
land was resumed under Section 4 of 
tbe Act and was regranted to Dagdu 
under Section 5 of the Act. Section 4 
which provides for abolition of inferior 
village Watans together with incidents 
thereof reads thus:— 

“4, Notwithstanding anything In any 
usage, custom, settlement, grant, agree~ 
ment, sanad, or in any decree or order 
of a Court or in the existing Watan law 
with effect on and from the appointed 


te. 

(1) all inferior village Watans shall 
be and are hereby abolished, 

(2) all incidents (including the right 
to hold office and watan property, the 
right to levy customary fees or perqui- 
sites in money or in kind, and the liabi-« 
lity to render service) appertaining to 
the said watans shall be and are hereby 
extinguished, 

(3) subject to the provisions of Sec- 
tions 5, 6 and 9 all watan land shall be 
and is hereby resumed and shall be sub- 
ject to the payment of land revenue 
under the provisions of the Code and 
the rules made thereunder as if it were 
an unalienated land: 


Provided that such resumption shall 
not affect the validity of any alienation 
of such watan land made in accordance 
with the provisions of the existing 
watan law or the rights of an alienee 
thereof or any person claiming under or 
through him.” 

It, therefore, says that what is abolish- 
ed is Watan and all the incidents apper- 
taining to such Watan notwithstanding 
anything in any usage. custom, settle- 
ment, grant, agreement sanad, or in 
any decree or order of a Court or in 
the existing Watan law. “Inferior Vil- 
lage Watan” is defined under Section 2 
(1) (vii) meaning the inferior village 
hereditary office together with the 
tenure of watan property, if any, and 
the rights, privileges and liabilities at- 
tached thereto, while “Watan property” 
as defined in Section 2 (1) (xiii) means 
the moveable or immoveable property 
held, acquired or assigned under the 
existing law for providing remuneration 
for the performance of the duty apper= 
taining to an inferior village hereditary 
office and includes a right under the 
existing Watan law to levy customary 
fees or perquisites in money or in kind 
whether at fixed times or otherwise and 
also includes cash payments in addition 
to the original Watan property made 
voluntarily by the State Government 
and subject periodically to modification 
or withdrawal, It seems to me, there- 
fore, that what Section 4, sub-sections 
(1) and (2) seek to abolish and extin- 
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guish is the inferior village hereditary 
office together with the tenure of watan 
property held, acquired or assigned 
under the Watan law for providing re- 
muneration for the performance of the 
duty appertaining to an inferior village 
hereditary office and all the incidents 
thereto including the right to hold office 
or to levy customary fees or perquisites 
in money or in kind and the liability 
to render service. It does not affect the 
ordinary incidence of the property under 
personal law. In other words, if such 
property is joint family property or the 
property held by tenants-in-common, its 
incidences are not extinguished by the 
abolition of the Watan and extinction of 
its incidents. 


8. It is, however, argued that 
sub-section (3) of Section 4 provides for 
resumption of the land and inasmuch as 
on resumption the land vests in the 
Government, it extinguishes every inte- 
rest which any person may claim either 
as a member of a joint family or as a 
tenant-in-common, In the first place, 
the Act nowhere provides that the land 
on resumption shall vest in the Govern- 
ment free of any interest in favour of 
any person. It is true that sub-section (3) 
of Section 4 says that all Watan land 
shall be and is resumed, but this re- 
sumption is subject to the provisions of 
Sections 5, 6 and 9 of the Act, More~ 
over, proviso to sub-section (3) also 
saves the rights of alienees and persons 
claiming through them, provided of 
‘course the alienation is made in accord- 
ance with the existing Watan law, Now, 
Section 5, with which we are concern- 
ed in this appeal, provides that a Watan 
land resumed under Section 4, in cases 
mot falling under Sections 6 and 9, shall 
be regranted to the Watandar of the 
Watan to which it appertained on pay- 
ment by or on behalf of the Watandar 
to the State Government of the occu- 
pancy price equal to three times the 
amount of full assessment of such land 
within the prescribed period and in the 
prescribed manner, in which case the 
Watandar shall be deemed to be an 
occupant within the meaning of the 
Bombay Land Revenue Code. It is, there- 
fore, obvious that under Section 4 (3) 
the Watan land is to be resumed, sub- 
fect to the condition that if the Watan- 
dar of the Watan pays occupancy price 
within a prescribed period and in a pres- 
eribed manner, then he is to be the oc- 
cupant of the land from 20th January, 
1959, the date on which the Watan is 
abolished, The effect of sub-section (3) 
of Section 4 read with Section 5, there- 
fore, is that the Watandar who held the 
Tand as Watan land subject to the rule 
of primogeniture and impartibility till 
20th January, 1959, would be holding 
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the land as an occupant under ordinary 
law, All, therefore, that the Act does is 
that it effects a change in the tenure 
or the character of holding as Watan 
land, but it does not affect the other 
incidents of the property according to 
personal law. In other words, the pro- 
perty continues to be the joint family 
property or the property held by the 
tenants-in-common, as the case may be. 
This resumption of the Watan land, as 
I have already indicated, is also subject 
to the provisions of Section 6 of the Act 
which provides for regrant of Watan 
land to authorised holders. “Authorised 
holder” is defined in Section 2 (1) (ii) 
meaning a person in whom vests the 
ownership of a Watan land which has 
been validly alienated permanently by 
the Watandar whether by sale or gift 
or otherwise, under the existing Watan 
law. Now, Section 6 says that if any 
Watan land held by such'an authorised 
holder is resumed under Section 4 of 
the Act, it shall be regranted to the 
authorised holder on payment of occu- 
pancy price mentioned in Section 5 of 
the Act, and all the provisions of Sec- 
tion 5 shall apply in relation to such 
reprant. Here again, though a Watan 
land held by an authorised holder is 
resumed under Section 4 of the Act on 
abolition of the Watan, the interest 
which became vested in the authorised 
holder on account of valid and perma- 
nent alienation made by the Watandar 
continues, inasmuch as Section 6 requires 
that such a land shall] be regranted to 
the authorised holder on payment of 
occupancy price as provided for by Sec- 
tion 5 of the Act. Section 6 also, there- 
fore. does not effect any change in the 
rights which the authorised holder had 
on the date of the abolition of the 
Watan and resumption of the land. 
Coming to Section 9, subject to which 
also Watan is to be resumed under Sec- 
tion 4 (3) of the Act, that section pro- 
vides for the summary eviction of un- 
authorised holders and regrant of the 
Watan land to them in certain circum- 
stances. This section provides that if 
the State Government is of opinion that 
in view of the investment made by such 
an unauthorised holder in the develop- 
ment of the land or in the non-agricultu- 
ral use of the land or otherwise, the evic- 
tion of such holder from the land will 
involve undue hardship to him, the Gov- 
ernment can direct the Collector to re- 
grant the land to such a holder also on 
payment of such amount and subject to, 
such terms and conditions as the State 
Government may determine and the 
Collector shall regrant the land accord- 
ingly to such holder also. Now. Section 
2 (1) (x) defines “unauthorised holder”. 
The expression means a person in pose 
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session of a Watan land without any 
right or under a lease, mortgage, sale, 
gift or any other kind of alienation 
thereof which is null and void under 
the existing Watan law. But even in 
such a case, Section 9 says that if the 
Government is satisfied, the Collector 
shall regrant the land to such an un- 
authorised holder also subject to such 
terms and conditions as the Government 
may determine. But it is material to 
note here that Section 5 of the Act does 
not apply to such cases. with the result 
that an unauthorised holder who is in 
wrongful possession of the Watan land 
would become a lawful holder thereof 
only from the date on which the Gov- 
ernment regrants it to him on certain 
terms and conditions, and not from the 
date of the abolition of the Watan and 
the resumption of the land, unless of 
course the terms and conditions on 
which the land is regranted provide that 
the regrant would take effect from that 
date, The examination, therefore, of 
Sections 4, 5, 6 and 9 of the Act, reveals 
that even though the Watan is abolish- 
ed and its incidents are extinguished 
under the Act and the lands are re- 
sumed under Section 4 of the Act, the 
Act maintains the continuity of the inte- 
rest in the lands of the persons before 
and after the coming into force of the 
Act, provided of course the holder pays 
occupancy price. What the Act does is 
only to effect a change in the nature of 
the tenure or in the nature of the hold- 
ing. in that before the abolition of the 
Watan the land was being held by the 
Watandar in consideration of rendering 
service and non-payment of assessment, 
but after the abolition of the Watan 
and its incidents he holds it in consi- 
deration of the payment of occupancy 
price and the land revenue. It does not 
effect any other change in any other 
rights of the holders in such lands. If 
this view is correct, then in the instant 
case even after the abolition of the 
Watan and resumption and regrant of 
the land to Dagdu, it continued to be 
the joint family land held by the three 
brothers as tenants-in-common in speci~ 
fied shares viz. 1/3rd each, and there- 
fore the plaintiff would be entitled to 
1/3rd share in it. 


9. In this connection, my atten 
tion is drawn to certain unreported 
decisions of this Court. The first is Tuka- 
ram v. Ramrao, Second Appeal No, 497 
of 1955 decided on 17-9-1957 (Bom.). In 
that case, the lands were Huzur Sanadi 
lands and they had ceased to be so and 
become Rayatawa lands long before the 
Act came into force. The Huzur Sanadi 
lands were governed by the Bombay 
Merged Territories Miscellaneous Aliena~ 
tions Abolition Act (Act No. XXII of 
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1955). But the lands having become 
Rayatawa lands long before that Act 
came into force, the learned Judge had 
no occasion to consider the effect of the 
provisions of that Act, Even then the 
learned Judge who decided the case has 
observed thus in his judgment:— 

“In view of this conclusion, I need 
not consider in detail the effect of the 
provisions of the Bombay Merged Terri- 
tories Miscellaneous Alienations Abolix 
tion Act (Act No. XXII of 1955) on these 
lands, This Act came into force on the 
ist of August, 1955 and the effect of 
this Act on these lands, supposing these 
lands continued to be Huzur Sanadi 
lands till the ist of August, 1955, would 
be that the Inam would stand abolished 
as from that date. In that case these 
lands „would be partible amongst the 
plaintiff and the defendants, if the ori- 
ginal grant consisted of a grant of a 
share in the land revenue. If, on the 
other hand, the original grant consisted 
of a grant of the lands themselves, then 
the lands would be partible between the 
plaintiff and the defendants, provided 
the permission of a competent authority 
an Te partition of the lands was ob=« 
ained.” 


Relying on these observations, the 
learned counsel Mr. Jahagirdar has argu- 
ed that the provisions of the Bombay 
Merged Territories Miscellaneous Aliena~ 
tions Abolition Act, 1955, being similar 
to the provisions of the Act under our 
consideration, the observations made by 
the learned Judge in the aforesaid case 
apply to the present case also. It seems 
to me that though the question raised 
before me in this appeal was not raised 
in that decision under the Bombay 
Merged Territories Miscellaneous Aliene- 
tions Abolition Act, 1955, still the obser- 
vations made by the learned Judge defi- 
nitely show that even after the abolition 
of the Huzur Sanadi Inams. the learned 
Judge was of the opinion that the lands 
belonging to the joint family continued 
to be the joint family lands and were 
liable to be partitioned, even though 
after the abolition of such Watans the 
lands were resumed and regranted under 
that Act. The observations of the learn« 
ed Judge, therefore, do help the present 
appellant-plaintiff to some extent on the 
point under consideration. 


10. The next decision, to which 
my attention is drawn by the learned 
counsel, is the decision of a Division 


Bench of this Court in Dattajirao v. 
Abasaheb, First Appeals Nos. 367 and 
490 of 1957 decided on 3-4-1963 (Bom). 
That was also a case under the Bombay 
Merged Territories Miscellaneous Aliena~ 
tions Abolition Act, 1955. The suit was 
for a partition and on the date of the 
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suit the family was joint, and this Court 
has observed thus in the judgment:— 


“Presumably as no action has been 
taken, it must mecessarily be that the 
occupancy price has been paid and the 
land has been granted to the family. 
Since the family continued to be joint 
and the defendants were in possession 
on behalf of the family, the benefit must 
enure to the whole family.” 

These observations also show that in 
that case though on abolition of the 
Inam the lands were resumed and re- 
granted, the regrant to one of the mem- 
bers of the family was taken to be the 
regrant to the family, inasmuch as the 
family continued to be joint till the 
date of the suit. In the instant case, be- 
fore the Watan was abolished, as I have 
already pointed out, there was a sever- 
ance of status, with the result that on 
the date of the abolition of the Watan, 
the land which was a joint family land 
before, was held by the brothers as ten- 
ants~in-common, and Dagdu who was in 
actual possession was, therefore, holding 
it for and on behalf of himself and the 
two brothers also, That being so, the 
grant to Dagdu on payment of occupancy 
- price was also the grant to all the three 
brothers. It seems to me, therefore, that 


this decision also helps the plaintiff- 
appellant, 
11. I am, therefore, of the opin- 


ion that the land in dispute, which was 
held by the three brothers as tenants- 
in-common. and which was in actual pos- 
session of Dagdu for and on behalf of 
himself and the two brothers, continues 
to be such land even after the Watan 
was abolished and the land was resum- 
ed and regranted to Dagdu, the eldest 
brother, and, therefore, though Dagdu 
himself paid the occupancy price, he 
did so for and on behalf of all the 
three brothers, and therefore the plain- 
ne entitled to the 1/3rd share in the 


12. Then the next question that 
is agitated before me by the learned 
counsel Mr. Gole, appearing on behalf 
of the respondents-defendants, is that 
the suit for partition of the land by 
metes and bounds is not maintainable 
for want of sanction of the Collector 
under sub-section (3) of Section 5 of the 
Act. Sub-section (3) of Section 5 says 
that the occupancy of the land regrant~ 
ed under sub-section (1) shall not be 
transferable or partible by metes and 
bounds without the previous sanction of 
the Collector and except on payment of 
such amount as the State Government 
may by general or special order deter- 
mine. Relying on this provision, the 
learned counsel argues that inasmuch as 
the previous sanction is necessary under 
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this provision before the land can be 
partitioned by metes and bounds, in the 
absence of such permission of the Col- 
lector which is admittedly not forthcom~ 
ing in this case, the suit is not main- 
tainable, I cannot agree. All that sub- 
section (3) of Section 5 says is thet the 
land shall not be partible by metes and 
bounds without the previous sanction of 
the Collector, The section does not say 
that no suit shall be instituted for parti- 
tion of a land by metes and bounds 
without the previous sanction of the Col- 
lector, Necessarily. therefore. if a party 
files a suit for partition of land and the 
Court passes a decree, the actual divi- 
sion of the land by metes and bounds 
cannot be made, unless the party ob- 
tains previous sanction of the Collector 
for such partition by metes and bounds. 
The question of partition by metes and 
bounds would obviously arise only in 
execution proceedings after the decree 
for partition is passed by the Court. If, 
therefore, after a decree for partition of 
such land is passed by the Court, the 
Court directs that the plaintiff shall ob- 
tain possession of his share in the land 
by metes and bounds, provided he ob- 
tains the necessary sanction from the 
Collector before the land is partitioned 
by metes and bounds, I do not think 

t there would be any contravention 
of the provisions of sub-section (3) of 
Section 5. The learned counsel Mr. Gole 
has, however, argued that ultimately if 
the Collector refuses to give the sanc- 
tion, the decree passed by the Court 
would not be executable. In other words, 
the Court would not be able to execute 
the decree for want of sanction of the 
Collector and thus the Collector would 
be in position to defeat the very pur- 
pose of the decree bv refusing to sanc- 
tion partition by metes and bounds. I 
cannot agree. In view of the statutory 
provisions contained in sub-section (3) 
of Section 5 of the Act. the Court itself 
would pass a decree subject to these 
provisions, in which case the Court 
would be granting the relief of partition 
of such land by metes and bounds only 
subject to the previous sanction of the 
Collector, If that is so. there is no ques- 
tion of the decree being rendered in- 
executable or its execution being left to 
the discretion of the Collector., A similar 
question arose in Jaysingrao v. Smt 
Premavati Raje, First Appeal Nos. 200 
and 299 of 1961 decided on 20-11-1968 
(Bom.), in which the Division Bench of 
this Court which decided these appeals 
has observed thus:— 


“It is also not possible to agree with 
the learned Judge that, because the lands 
are impartible without the sanction of 
the Collector and except on payment of 
the appropriate amount for the same, 
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the plaintiff should be given only a de- 
claration. This Court had an occasion to 
deal with a similar restriction in execu- 
tion proceedings in Tukaram Zipru vV. 
Baban Dhondu, (1965) 67 Bom LR 908, 
which related to a similar restriction in 
Bombay Pargana and Kulkarni Watans 
(Abolition) Act of 1950. This Court ob- 
served 'A decree-holder during execu- 
tion proceedings can, however, on be~ 
half of the Court obtain sanction for 
sale of the land from the Collector 
under Section 4 (2) of the Act’ In the 
present case, defendant No. 1 who is in 
possession of the estate is bound to 
apply for permission to the Collector 
for having the property divided amongst 
the heirs. If he does not do so, the Court 
fs entitled either to authorise the plain- 
tiff to make such an application or ap~ 
point a Commissioner for effectively 
complying with law. If for this purpose 
any amount has to be paid, it would be 
part of the expenses for administration 
of the estate and the amount must be 
paid out of the estate, The Court, there- 
fore. is not helpless in the matter of 
granting relief to the plaintiff.” 


I respectfully agree with the observa- 
tions of this Court in the aforesaid decj~- 
sion, I. therefore, do not see any sub- 
stance in this contention, 


13. Lastly, the learned counsel 
thas argued that at any rate the plaintiff 
in this case would not be entitled to 
mesne profits from the date of the insti- 
tution of the suit in accordance with 
Order 20, Rule 12 (1) (ce) of the Civil 
Procedure Code, but he would be entitl- 
ed to mesne profits only from the date 
of the sanction of the Collector for parti- 
tion of the land by metes and bounds, 
In other words, the argument is that the 
possession of defendant No. 1 in this case 
would become wrongful only from the 
date on which the Collector gives the 
mecessary sanction. I cannot agree, In 
my opinion, if ultimately in such a case 
the Collector grants the necessary sanc~ 
tion, such a sanction would obviously re- 
late back to the date of the institution of 
the suit. Under normal rule, when a de- 
cree adjudicates upon the rights be- 
tween the parties, such an adjudication 
relates to the date of the institution of 
the suit, and if the Collector gives sant- 
tion to partition any such land by metes 
and bounds, impediment in the way of 
actual division by metes and bounds be~ 
ing removed, the adjudication would re- 
late back to the date of the institution of 
the suit. If, however, the Collector re- 
fuses to give sanction for any reason, 
there would be no partition by metes and 
bounds, Nevertheless, the plaintiff would 
be entitled to receive the profits of the 
land in respect of his share in it. Where 
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a suit is for recovery of possession and 
mesne profits, the Court is empowered 
under Order 20, Rule 12 of the Civil 
Procedure Code to pass a decree for pos- 
session of the property and mesne profits 
from the date of the institution of the 
suit until the delivery of possession to 
the decree~holder or the relinquishment 
of possession by the judgment-debtor or 
the expiration of three years from the 
date of the decree, whichever event first 
occurs. In a suit for partition and mesne 
profits, therefore, if the plaintiff obtains 
a decree, he becomes entitled to the 
mesne profits under Order 20, Rule 12, 
Civil P. C. What Section 5 (3) of the 
Act provides is that if the partition is to 
be effected by metes and bounds, then 
only the previous sanction should be ob- 
tained from the Collector. Once that 
sanction is granted, the impediment in 
the way of the plaintiff in obtaining the 
partition by metes and bounds is re- 
moved, with the result that he becomes 
entitled to the mesne profits under O. 20, 
R. 12, Civil P. C. In my opinion, there- 
fore, if ultimately the Collector gives 
sanction to partition this land by metes 
and bounds, the plaintiff would be en- 
titled to mesne profits from the date of 
the institution of the suit as claimed 
here till the date of the occurrence of 
one of the three events mentioned in 
Order 20, Rule 12 (1) (c), Civil P. C. 
whichever event first occurs. I, there- 
fore, do mot see any substance in this 
argument either, 


14. The result, therefore, is that 
the appeal succeeds and the decree passed 
by the lower appellate Court dismissing 
the suit is hereby set aside and the fol- 
lowing decree is passed instead :— 


15. It is hereby declared that the 
plaintiff, defendants Nos. 1 to 6 together, 
and defendants Nos. 7 and 8 together, 
are each entitled to 1/3rd share in the 
suit land. 

16. The plaintiff do obtain posses- 
sion of his 1/3rd share by equitable parti- 
tion by metes and bounds, provided the 
necessary sanction is obtained from the 
Collector under Section 5 (3) of the Act 
before the land is actually partitioned 
by metes and bounds. Defendants Nos. 1 
to 6 together and defendants Nos. 7 and 
8 together each also would be entitled 
to obtain possession of their 1/3rd share 
in the suit land by equitable partition 
by metes and bounds on payment of the 
necessary Court-fee stamp, provided they 
obtain the necessary previous sanction 
from the Collector under Section 5 (3) of 
the Act. 


17. The partition is to be effected 
by the Collector or by a Gazetted sub- 
ordinate of his appointed by him for the 
purpose, 
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in possession under Order 20. Rule 12 (1) 
(c) of the Civil Procedure Code. 

19. Defendants Nos. 1 to 4 and 6, 
respondents Nos. 1 to 5 do pay the costs 
of the suit throughout including the costs 
in this Court to the plaintiff-appellant 
and bear their own costs. The rest of 
the defendants-respondents do bear their 
own costs throughout, 

Appeal allowed. 
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E. Ajay Kumar, Applicant v. Smt 


Tulsabai and another, Opponents, 
Civil Revn, Appln. No. 25 of 1973, 


D/- 9-3-1973, from order of C, Shri- 
niwasrao, Joint Civil J. Sr. Division, 


Nagpur, D/- 1-12-1972. 

Index Note :— (A) Civil P. C., 0O. 1, 
Rule 10 (2) — stranger to a contract for 
sale of which specific performance is 
sought cannot be a party to the suit. 


Brief Note:— (A) If the defendant 
against whom such a suit is filed has a 
defective title but agreement is properly 
enforceable, the plaintiff may choose to 
take even the defective title in such a 
suit. Similarly, there may be a title in 
part with the defendant and that may 
ultimately pass to the plaintiff. In 
neither of these cases a stranger to the 
agreement and hence to the controversy 
who claims to be entitled to the pro- 
perty as such can come before the Court 
either as necessary or proper party. 

(Para 9) 


Further it cannot be said that the 
stranger is concerned with the relief 
sought or the defences raised. He not 
being a party and being a total stranger, 
any decision inter partes would not af- 
fect his right. It follows that there 
would be no prejudice to such a party. 
The Court is not settling any disputes be- 
tween the plaintiff and the stranger and 
as such the presence of such a person. is 
neither necessary nor of any aid to de- 
cide upon the controversy. Case law dis- 
cussed. (Paras 8, 10, 13, 18, 19, 20) 
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V. R. Padhye, for Applicant; J. N. 
Khare (for No, 1) and V. S. Kanitkar (for 
No. 2), for Opponents, 


, ORDER :— This is a plaintiff’s revi< 
sion questioning the validity and pro- 
priety of the order made by the Joint 
Civil Judge, Senior Division, Nagpur 
under Exhibit 26, by which the learned 
Judge allowed that application of a stran< 
ger to this suit to be impleaded as a co-< 
fee against the will of the plain- 


2. The plaintiff sued on the als 
legations that on May 8, 1971. defendant 
agreed to sell agricultural lands for con- 
sideration fixed at the rate of Rs, 2,300/~ 
per acre, Plaintiff was put in possession 
after Rs. 10,000/- out of the consideration 
were paid to the defendant. Some other 
agreement of June 5, 1971, is pleaded by 
the plaintiff, calling it to be an additional 
agreement, It is further alleged that the 
plaintiff served a notice. for the purpose 
of completing the transaction but by a 
reply dated January 10, 1972. the defen- 
dant has denied the terms and conditions 
stated in the agreement as per para- 
graph 3 of the plaint. The plaintiff has 
pleaded the further course of events and 
alleged that it is defendant who is re- 
siling from the contract and is not ex- 
ecuting the sale-deed in favour of the 
plaintiff, though he is willing to complete 
the transaction. Some proceedings under 
Order 39, Rule 1, Civil P. C. also appear 
to have been taken. The defendant ap- 
pears to have filed written statement and 
ae gppoeing the claim of the plaintiff as 
aid. 


3. However, non-applicant No, 2 
here, one Nandlal, filed an application in 
this suit on September 2, 1972, which was 
taken as Exhibit 26. He alleged that he 
has interest in the property and Tulsa- 
bai, i.e. the defendant, was incompetent 
to enter into an agreement of sale in 
favour of the plaintiff. He further sub= 
mitted that he is a necessary party in 
this suit. 
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4. Though the application filed at 
Exhibit 26 thus disclosed some interest 
of Nandlal, the plaintiff chose and still 
continues to choose, not to add him as a 
party in this litigation. 

5. On the contrary, the plaintiff 
opposed the application for joinder as 

* co-defendant by applicant Nandlal on the 
ground that in a suit filed for specific 
performance of an agreement to sell, 
Nandlal had no locus standi nor the Court 
had jurisdiction to direct that said Nand- 
lal ae be added as a co-defendant. 


6. y the impugned order, how- 
ever, the pincer Judge took the view 
that Nandlal is complaining that this 
agreement of sale affects his rights in 
property and his presence would be 
mecessary while deciding the disputes be- 
tween the parties that would also avoid 
multipilicity of suits. While appreciat- 
ing the relevant submissions, the learned 
Judge has taken into account what Nand- 
lal relies upon, being a ‘registered sale 
deed dated April 24, 1965. The learned 
Judge, upon this view directed the plain- 
tiff to amend the plaint so as to add 
Nandlal as a co-defendant. 


T Against this order, the present 
revision has been filed, 


8. The power of the Court to add 
parties In such matters is referable to 
Order 1, Rule 10, Civil Procedure Code. 
Sub-rule (2) empowers the.Court either 
upon or without application to direct 
parties to be joined who ought to have 
been joined or whose presence before the 
Court may be necessary in order to en- 
able the Court to effectually and com- 
pletely adjudicate upon and settle all the 
questions involved in the suit. The pro- 
visions which are ex facie enabling 
clearly indicate the conditions for exer- 
cise of that power. It is only when the 
Court comes to the conclusion that for 
the purpose of full adjudication of the 
matters in issue or to settle the contro- 
versies, a party which is not added is 
mecessary, the provision of sub-rule (2) 
are attracted. It is plain that unless the 
party proposed to be added has directly 
or indirectly an interest in the contro- 
versy Or its adjudication, the power can- 
not be invoked. 

9. Now, in the present case, it is a 
simple suit for specific performance of 
an agreement to sell certain property. 
That agreement will have to be estab- 
lished as pleaded by the plaintiff himself. 
Not only, (sic) before the Court can be 
asked to pass a decree for specific per- 
formance the plaintiff is bound to estab- 
lish all the conditions that are requisite 
for completing such a sale transactiom 
Tt is implicit in such a controversy that 
if the evidence indicates or if a plea is 
aised that there is no title under which 
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such an agreement could have been at 
all entered into the suit would fail. That 
does not mean that the Court is enjoined 
to enter upon the questions which are nei- 
ther pleaded nor are in issue. If the defen- 
dant against whom such a suit is filed has 
a defective title but agreement is pro- 
perly enforceable, the plaintiff may choose 
to take even the defective title in such a 
suit. Similarly, there may be a title in 
part with the defendant and that may 
ultimately pass to the plaintiff. In nei- 
ther of these cases a stranger to the 
agreement and hence to the controversy 
who claims to be entitled to the property 
as such can come before the Court either 
as necessary or proper party. 


10. By very mature, the suit for 
specific performance is limited to the 
agreement and several pleas that can 
either defeat or lead to its enforcement 
or seek any other substituted reliefs alone 
fall for consideration. The cause of 
action in such suit is the agreement and 
its enforceability and in this sense such 
a suit is circumscribed in scope. In Mt. 
Nagi v. Damodhar Jagobaji, AIR 
Nag 181 and in Prem Sukh Gul- 
gulia v. Habib Ullah, AIR 1945 Cal 355 
such a matter had been subjected to emi- 
nent judicial pronouncement. In Nag- 
pur case somewhat similar circumstances 
were available. In that litigation defen- 
dants Nos. 1 and 2 had executed an 
agreement of sale of a house in favour of 
plaintiff, That agreement was being en- 
forced. The plaintiff hirnself had added 
two other persons, ie. defendants Nos. 3 
and 4, and they objected their joinder- 
The learned trial Judge took the view 
that though the agreement was by defen- 
dants Nos. 1 and 3, the other defendants 
could be joined under Order 2, Rule 3, 
Civil P. C. The High Court found that 
this order was entirely without jurisdic- 
tion. As to the scope of the suit for 
specific performance, the High Court ob~ 
served : 

Bei iusessbes Clearly enougn if in a suit 
for specific performance it is not open to 
join other causes of action, then the 
action of the learned trial Judge was 
clearly without jurisdiction.” 


Referring to English cases viz., Tasker v, 
Small, (1834) 40 ER 848 and De Hogh- 
ton v. Money, 1866(2) Ch 164 the High 
Court observed that these are the au- 
thorities on the point. The High Court 
further followed the view expressed in 
Luckumsey Ookerde v. Fazulla Cas- 
sumbhoy, (1880-81) ILR 5 Bom 177; 
Rangayya Reddi v. Subramaniya Ayyar, 
TLR 40 Mad 365 = (AIR 1918 Mad 681 
FB) and AIR 1945 Cal 355 to finally rule 
that as defendants Nos, 3 and 4 were 
setting up independent title, they could 
not be joined in the suit for specific per- 


332 Bom, [Prs, 10-18] 


formance and they ought to have been 
discharged. 

1i. Calcutta case is followed in 
Nagpur Case. It is of interest to find 
in that case an illustration which may 
usefully be extracted. Court observed: 


“B agrees to sell a property to A. 
After the contract A gets a notice from 
a third party (C) informing him that the 
property is not of his vendor’s (B) but of 
the claimant, C. and that he would be 
purchasing it at his risk, Thereafter B 
refuses to execute the conveyance on 
the ground that the contract had been 
dicharged by breach on A’s part. We 
do not see on what principle A would be 
allowed to bring a suit against B and C 
asking the Court to determine first the 
question whether B or C is really the 
owner and then if it finds B to be the 
owner to decree specific performance 
against him.” 


The Calcutta case states that in such a 
contingency the character of the suit 
would be different and it would be really 
a title suit between B and C and not a 
a“ for specific performance between A 
and B. 


12. As far as this Court“is con- 
cerned, the matter appears to be covered 
by (1880-81) ILR 5 Bom 177. The plaintiff 
had sued in that litigation under an 
agreement to purchase and for its en~ 
forcement and for grant of specific re~ 
lief. In the very same suit plaintiff 
prayed for a declaration that other de- 
fendants were not entitled to have any: 
charge upon the premises and they might 
be ordered to deliver up the title-deeds, 
and that the first defendant should be 
ordered to specifically perform the con~ 
tract with plaintiff. Justice Sargent re~ 
ferring to the rule of the Court of Chan~ 
cery in (1866) 2 Ch Ap 164 pointed out 
that a mere stranger cannot be a party 
to a suit for specific performance and the 
case rule has always been followed in 
the Bombay High Court and further re- 
ferred to Naoroji v. Rogers, (1867) 4 
Bom HCR (OC) 1 (9) with approval. No 
doubt, that reasoning is based principal- 
ly on the footing that two distinct causes 
of action cannot be joined together in 
such a suit. But that would be the result 
if 3rd party comes to seek a declaration of 
his rights independently. Merely because 
such a controversy is raised by a deft. 
stranger there would not be any differ~ 
ence in principle. 


13. The law appears to be clear to 
indicate that the controversy raised in 
such a matter is limited to the agreement 
and cannot be converted into an entirely 
different controversy by adding parties. 

14. However, the learned counsel 
appearing for Nandlal strenuously urges 
that this will be a fraud on his title. A 
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person who knows that some litigation is 
going on that purports to affect his title 
cannot be a mere spectator, but he should 
be permitted to enter the arena and 
put forth before the Court whatever may 
be his plea. He refers to me Alagappa 
Mudliar v. Sivaramasundara Mudliar, 
((1896) ILR 19 Mad 211); Noor Mohd. v, 
Natwarlal, AIR 1923 All 112 and Razia 
Begum v. Sahebzadi Anwar Begum, AIR 
1958 SC 886. 


_ 15. In Madras decision what was 
being considered was essentially an 
agreement for partition. One of the 
items liable to be partitioned was a huk 
right of a public charity and certain 
other lands belonging to the same cha- 
rity. As it was in effect and in substance 
a partition suit, the Court took the view 
that the third party who was a minor 
could be a proper party. That is surely 
on the basis that everyone interested in 
partition must be before the Court. 


16. In Allahabad decision, the suit 
was, no doubt, for specific performance 
of an agreement of lease. There the 
question which arose was whether, as« 
suming there was an agreement, whe~ 
ther it was made with the plaintiff or 
with the plaintiffs father and a finding 
was reached that the contract was with 
plaintiff's father, Upon that footing, 
plaintiffs father was permitted to be 
joined as co-plaintiff. The case is clearly 
an authority for pointing out that plain« 
tiffs father was the real plaintiff upon 
the finding reached by the Court. 

17. The Supreme Court decision 
referred to by the learned counsel does 
not at all help him. What their Lord~ 
ships were considering was a litigation 
wherein certain declarations were sought 
with respect to property and there it was 
observed : 

“In a suit relating to property. In 
order that a person may be added as a 
party, he should have a direct interest as 
distinguished from a commercial interest, 
in the subject-matter of the litigation. 
Where the subject-matter of a litigation is 
a declaration as regards status or a legal 
character. the rule of present or direct 
interest may be relaxed in a suitable case 
where the Court is of the opinion that by 
adding that party it would be in a better 
position effectually and completely to ad~ - 
judicate upon the controversy. The cases 
contemplated in the last proposition. have 
to be determined in accordance with the 
statutory provisions of Sections 42 and 43 
of the Specific Relief Act. » (Em- 
phasis provided). 

18, The ruling in that case does 
not cover the controversy in the present 
suit, In fact, where a Civil Court’s power 
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is invoked to declare a particular right 
or status, different considerations would 
arise and there also the rule of present 
and direct interest may be relaxed. In 
cases upon agreement or contracts the 
said rule of present and direct interest 
must govern the joinder of the parties. 
The decision is not an authority that a 
stranger to an agreement in suit can be 
joined upon any principle. 

19. This may be viewed from an- 
other angle. Can it really be said that 
the stranger to an agreement is con- 
cerned with the relief sought by the 
plaintiff or the defences raised against 
such specific performance? Firstly, he 
not being a party and being a total stran- 
ger, any decision inter partes would not 
affect his right. It follows that there 
would be, therefore, no prejudice to such 
a party. The Court that is being called 
upon to enforce the agreement is not set- 
tling any disputes between the plaintiff 
and the stranger and as such the pre- 
sence of such a person is neither neces- 
sary nor of any aid to decide upon the 
controversy. The decisions relied upon 
by the learned counsel, on the other 
hand, indicate that the rule in this res- 
pect must be of present and direct inte- 
rest for the purpose of enabling the 
Court to order joinder of parties or per- 
mit any stranger to step in the litiga~ 
tion via Order 1, Rule 10, of the Code of 
Civil Procedure, . 


20. It is clear, therefore, that the 
present litigation in its very essence, is 
of limited import. By joinder of Nand- 
lal the controversy will be enlarged which 
is of an independent nature. There may 
be a conflicting title between Nandlal 
and the defenant. but that has nothing 
to do with the case as is laid by the 
plaintiff. Nandlal remains a stranger in 
the cause of action and also to the suit. 
His rights are also not affected by the 
present litigation, if really there is any 
truth in what he says. 


21, In the result it has to be con= 
cluded that the order made by the 
learned trial Judge granting the prayer 
of intervener Nandlal to be a co-defen- 
dant is entirely erroneous. The same will 
stand vacated. Application filed by 
Nandlal is hereby dismissed. 


22. The revision application conse- 
quently is allowed. Applicant's costs 
shall be paid by opponent No. 2. There 


will be mo order as to costs as far as op- 
ponent No, 1 is concerned. 
Revision allowed. 
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Sheikh Madar, Petitioner v. Bhagwan, 
Respondent. 

Special Civil Appln. No. 1111 of 1972, 
D/- 31-1-1973, to set aside order passed 
by S. N. Hadole Member, Maharashtra 
Revenue Tribunal, Nagpur, D/- 2-8-1972. 

Index Note:— (A) Maharashtra Re- 
venue Tribunal Regulations (1958), Reg. 35 
_ Power to award costs, 

Brief Note :— (A) Though the Reve- 
nue Tribunal has powers to award costs 
of appeal or applications for revision be~ 
fore it, it has no power to award costs of 
the lower Courts which the lower Court, 
in its discretion, has not awarded. The 
powers of the Revenue Tribunal or any 
of the Revenue Officers are limited to 
granting of costs incurred in the proceed- 
ing before them. . (Paras 6, 7, 8) 


Index Note :— (B) Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Rules (1959), R, 54-B — Power to award 
costs — Discretion vested in the Revenue 
Authorities has to be exercised judicially. 

(Para 8) 

Index Note:— (C) Maharashtra Land 
Revenue Code (41 of 1966), Section 243 — 
Bombay Mamlaidars’ Courts Act (2 of 
1906), Section 19 (4) — Costs — Differ- 
ence in power to award. 

Brief Note:— (C) The provisions of 
S. 243 of the Maharashtra Land Revenue 
Code are in direct contrast to the provi- 
sions of Section 19 (4) of the Mamlatdars’ 
Courts Act, 1906. While the Code gives 
discretion to the Revenue Officers, to 
award costs to the successful party, S. 19 
(4) Mamlatdars’ Courts Act provides 
that the costs shall follow the decision 
and leaves no discretion to the Mamlat- 
dar to refuse costs. (Para 6) 

R. N., Deshpande, for Petitioner; M. S. 


‘Deshpande, for Respondent, 


; ORDER :— At the time of ad- 
mission of this special civil application, 
rule was limited only to the question re- 
garding the power of the ‘Tribunal to 
award costs-of the revision and further 
to award the costs of the lower Courts 
also. The petition, therefore. is heard 
only to this limited point. The other 
questions being questions of fact and al- 
ready been concluded by the decision of 
the Tribunal, no interference was thought 
necessary at the stage of admission, That 
question on merits, therefore, is not gone 
into and so far as the merits of the case 
are concerned, this special civil applica- 
rp must be taken to have been dismis- 
sed. è 

2. The proceedings before the Re- 
venue Courts arose on a reference made 
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by the Civil Judge under Section 125 of 
the Bombay Tenancy and Agricultural 
Lands Act, 1958 (hereinafter called for 
brevity, “The Tenancy Act”). The Tenancy 
Naib Tahsildar to whom the issue was 
referred by the Civil Court for determi- 
nation, gave a finding that the defendant 
was a partner in cultivation and not a 
tenant and that the defendant failed to 
prove that he was tenant of the suit land. 
The defendant was Sheikh Madar, the 
present petitioner. The Tenancy Naib- 
Tahsildar did not give any direction as 
regards the costs to be borne by the party 
concerned. This order of the Tenancy 
Naib Tahsildar was challenged in appeal 
before the Special Deputy Collector, who 
by his order dated 24-8-1970 maintained 
the order of the Tenancy Naib Tahsildar 
and dismissed the appeal. He also did 
not give any direction as regards the costs 
to be paid by one party to the other. 
The contending tenant Sk. Madar then 
filed a revision application before the 
Maharashtra Revenue Tribunal and this 
revision application was held to be barred 
by time by the Maharashtra Revenue Tri- 
bunal. On that ground itself, the revi- 
sion application was liable to be dismissed 
and was dismissed. The Revenue Tri- 
bunal, however. still went in the merits 
of the case, perhaps in order to complete 
the judgment and not to leave any scope 
for remand, if amy, and also held on the 
merits of the case that the petitioner Sk. 
Madar failed to prove that he was a 
tenant of the field. Accordingly, the Re- 
venue Tribunal confirmed the decisions 
of the- Tenancy Naib Tahsildar and the 
Special Deputy Collector. While reach- 
ing this finding. the Revenue Tribunal 
also was of the view that the plea taken 
by the petitioner Sk. Madar was a false 
one and he had tried to support the false 
pleas by production of perjured testimony 
of himself and his witnesses. The Tribu- 
nal further observed that Sk. Madar had 
misused legal forum and, therefore. he 
was directed to pay costs of respondent in 
all the three Courts. The Revenue Tribu- 
mal assessed the costs in the first Court at 
Rs. 150/-; those in the appellate Court 
at Rs. 50/- and those before it at Rupees 
100/-, totalling to Rs. 300/-. It further 
gave q direction that these costs be de- 
posited for payment to the respondent in 
the first Court on or before 3-9-1972 and 
if the costs are not so deposited, the 
amounts are liable to be recovered from 
Sk. Madar as arrears of land revenue 
under Section 106 and further gave a 
direction that he will not be granted 
time to make the payment for any rea- 
son. The rule was limited to these direc- 
tions regarding the costs. 


3. At the hearing, Mr. R. N. Desh- 
pande for the petitioner has raised much 
wider questions but it is not necessary to 
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go in those wider questions ïn this peti- 
tion and I will confine myself only to the 
limited question that arises for the pur- 
pose of deciding the question canvassed. 


4. Mr. R. N. Deshpande. accepts 
the position that in all enquiries and 
proceedings commenced on the presenta~ 
tion of the application under Section 101 
of the Tenancy Act, the Tahsildar or the 
Tribunal is to exercise the same powers 
as the Mamlatdar’s Court under the 
Mamlatdars’ Courts Act, 1906, and shall, 
save as provided in Section 36, follow the 
provisions of the said Act, as if the 
Tahsildar or the Tribunal were a Mamlat- 
dar’s Court under the said Act and the 
application presented was a plaint pre- 
sented under Section 7 of the said Act. 
Section 19 (4) of the Mamlatdars’ Courts 
Act, 1906, provides that where the 
Mamilatdar’s finding upon the issues is in 
favour of the plaintiff, he shall make 
such order, not being in excess of the 
powers vested in him by Section 5, as 
the circumstances of the case appear to 
him to require; and where his finding 
is in favour of the defendant, he shall 
dismiss the suit. It further provides that 
in either case the costs of the suit, in- 
cluding the costs of execution, shall fol- 
low the decision. Section 101 of the 
Tenancy Act requires that save aS ex- 
pressly provided by or under this Act, 
all inquiries and other proceedings be- 
fore the Tahsildar or Tribunal shall be 
commenced by an application which shall 
contain the necessary particulars. Then 
the particulars have been given under 
Section 101 of the Tenancy Act which 
are required to be stated in the applica- 
tion. It is the contention of Mr. R. N. 
Deshpande that the proceedings in the 
instant case which came to the Tahsildar 
for the determination of an issue referred 
to him by the Civil Court was not an en- 
quiry or proceeding commenced on the 


_presentation of application under Sec- 


tion 101 of the Tenancy Act and, there- 
fore, in deciding the proceedings on a 
reference under Section 125 of the 
Tenancy Act. the Tahsildar has no 
powers as the Mamlatdar’s Court under 
the Mamlatdars’ Courts Act, 1906. and 
therefore the powers of the Mamlatdar 
to award costs as contemplated by Sec- 
tion 19 (4) of the Mamlatdars’ Courts 
Act 1906, are not conferred on the 
Tahsildar who acts on a reference being 
made to him under Section 125 of the 
Tenancy Act. Mr. R. N. Deshpande’s 
contention seems to have much sub- 
stance in view of the provisions of Sec- 
tion 102 of the Tenancy Act that the 
proceedings on a reference under Sec- 
tion 125 of the Tenancy Act could not 
fall under Section 101. To such a pro~ 
ceeding the procedure provided in Sec~ 
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tion 102 of the Tenancy Act will not 
therefore be applicable. We are, there- 
fore, to go to the Rules framed under 


the Bombay Tenancy and Agricultural - 


Lands (Vidarbha Region) Rules, 1959. 
Rule 54-B of these Rules provides that 
in all enquiries and proceedings to which 
the provisions of Section 102 do not 
apply the procedure to be followed, in 
matters not provided for by or under 
the Act, shall be that prescribed for 
Revenue Officers and Revenue Courts 
under Chapter IV of the Madhya Pra- 
desh Land Revenue Code, 1954. Chapter 
XII of the Maharashtra Land Revenue 
Code. 1966, corresponds to Chapter IV 
of the M. P. Land Revenue Code, 1954, 
and the provisions in these two Chapters 
are. more or less, similar, Chapter XII 
of the Maharashtra Land Revenue Code 
or Chapter IV of the M. P. Land Reve- 
nue Code lays down a detailed and com- 
plete procedure as to how the Revenue 
Officer has to proceed in an enquiry be- 
fore him and Section 243 of the Maha- 
rashtra Land Revenue Code which cor- 
responds with Section 34 of the M. P. 
Land Revenue Code empowers „the Re- 
venue Officer to give and apportion costs 
incurred in any case or proceeding aris- 
ing under this Code, that is. the Land 
Revenue Code, or any other law for the 
time being in force in such manner and 
to such extent as he thinks fit. There is 
a proviso to these sections which states 
that ordinarily the fees of the legal 
practitioner shall not be allowed as 
costs in any such case or proceedings, 
unless such officer considers otherwise 
for which reasons are to be recorded by 
him in writing. Thus, the awarding of 
the fees of a legal practitioner is by 
way of a special case or by way of an 
exception to the general rule, 


5. Now, in the instant case, since 
the procedure that has to be followed 
is under Chapter IV of the Madhya Pra- 
desh Land Revenue Code or Chapter XII 
of the Maharashtra Land Revenue Code, 
the Tahsildar though he may not have 
the powers, as those of a Mamlatdar as 
contemplated ‘by Section 102 of the 
Tenancy Act, would still have the 
powers of a Revenue Officer under Chap- 
ter IV of the M. P. Land Revenue Code 
or Chapter XII of the Maharashtra Land 
Revenue Code and in a proceeding be~ 
fore him though it comes on a refer- 
ence he would be entitled to award 
costs to the successful party. So far, 
however, as fees of the legal practi- 
tioner are concerned, he would have the 
power to award them only for special 
reasons. It is not, therefore, correct to 
gay that the Tenancy Naib-Tahsildar, 
who enquires into a proceeding on a 
reference under Section 125 of the Ten« 
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ancy Act, is powerless to award costs 
to the successful party. 


6. It is not known whether the 
Tenancy Naib-Tahsildar was aware of 
his powers to award costs to the success- 


ful party but as a fact no costs have 
been awarded to the successful party 
while passing his orders. In fact, there 


is no reference to the question regard+ 
ing the granting of costs to either party. 
It thas to be presumed that the Tahsil- 
dar was aware of his powers to award 
the costs and while not making a men~ 
tion about the payment of costs by a 
party to the other, he must be taken to 
have exercised his powers in not grant- 
ing any costs, to the successful party. 
Section 243 of the Maharashtra Land 
Revenue Code only gives the power to 
a Revenue Officer to award costs but 
leaves it to his discretion to grant the 
costs or not and if so to what extent. 
The provisions of Section 243 of the 
Maharashtra Land Revenue Code are in 
contrast to the provisions of Section 19 
(4) of the Mamlatdars’ Courts Act, 1906. 
They are clearly discretionary and do not 
require the Revenue Officer to give any 
reasons to refuse costs to a successful 
party. Section 19 (4) of the Mamlatdars’ 
Courts Act provides that the costs of 
the suit shall follow the decision. It 
leaves no discretion to the Mamlatdar to 
refuse the costs, If for any reason, the 
Mamlatdar declines to award costs to a 
successful party, then it would be neces« 
sary for him to give sound reasons as 
to why he deprives the successful party 
of his costs. That does not appear to be 
the case with Section 243 of the Maha- 
rashtra Land Revenue Code. So far as 
the fees of a legal practitioner are con~ 
cerned, they are not ordinarily allowed 
but awarded only asa special case. 
However, in the fitness of things, the 
order ought to show why the ordinary 
costs of the proceedings are not awarded 
to the successful party so as to avoid 
the criticism of acting arbitrarily in re- 
fusing the costs. In appeal also, the 
learned Special Deputy Collector did 
not make any order as to costs while 
dismissing the appeal. So far as the 
costs in the appeal are concerned as 
well as before the Revenue Tribunal, it 
would not make any difference whether 
the proceedings before the Tahsildar 
started on the presentation of an appli- 
cation under Section 101 of the Tenancy 
Act or are initiated on a reference made 
by the Civil Court to him under Section 
125 of the Tenancy Act. The provisions 
of appeal and revision are independent 
of the nature of the initiation of the 
proceedings. Section 107 of the Tenancy 
Act provides for appeals against orders 
made under several provisions, of the 


Tenancy Act, which includes an order 
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under Section 125 also, as it does against, 
an order under Section 36 and many 
other sections of the Tenancy Act. Sub- 
section (5) of Section 107 of the Ten- 
ancy Act empowers the Collector to 
award costs. It speaks of the power of 
the Court to award the costs but does 
not lay down any obligation on the Col~ 
lector as is done in Section 19 (4) of the 
Mamlatdars’ Courts Act, 1906, or Sec- 
tion 35 of the Code of Civil Procedure 
to award costs to a successful party. It 
is wholly in the discretion of the Court 
but the discretion ought not to be used 
arbitrarily and some indication should 
be given as to why the costs are not 
awarded to a successful party. So far as 
the Revenue Tribunal is concerned, the 
powers to award costs are to be found 
in the Revenue Tribunal Rules framed 
in exercise of powers conferred by Sec- 
tion 325 of the Maharashtra Land Re- 
venue Code. These are the Maharashtra 
Land Revenue (Revenue Tribunal) Rules, 
1967. Regulation 35 of the Bombay Reve~ 
nue Tribunal Regulations, 1958 also pro~ 
vides that the Tribunal shall state at the 
end of its decision whether the appeal 
or application is dismissed or allowed 
wholly or in part and mention the re- 
lief. if any, granted to the applicant or 
appellant and also award the costs i 
any. The Revenue ‘Tribunal, therefore, 
has got power under this regulation as 
well as the rules to award costs of the 
appeal or application for revision be~ 
fore it. This regulation or rule does not 
empower the Revenue Tribunal also to 
award the costs of the lower Courts 
which the lower Courts have not award-~ 
ed, particularly when the question about 
costs was not agitated by the party ag- 
grieved by way of revision. 


W No regulation or rule em- 
powers the Revenue Tribunal or any of 
the Revenue Officers to award any sum 
as compensatory costs, as is provided in 
Section 35-A of the Code of the Civil 
Procedure, The power of the Revenue 
Officers is limited to the granting of the 
costs incurred in the proceeding itself 
and does not extend to the granting of 
any compensatory costs. The costs in the 


proceedings would, therefore, be actual, 


costs incurred by a party which is cap- 
able of being computed and is not a 
matter of any guess. 


8. The position, therefore, that 
emerges is that even in a proceeding be- 
fore the Tahsildar arising out of a refer- 
ence under Section 125 of the Tenancy 
Act, al] the Revenue Officers. right from 
Tahsildar to the Revenue Tribunal. have 
got the power to award costs of the 
proceeding before them and it is wholly 
in the discretion of that authority either 
to grant or to refuse costs to a party 
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even though successful, In the instant 
case, neither the Tahsildar nor the Spe- 
cial Deputy Collector has found the 
ease of the petitioner to be a false one. 
A particular stand was taken by the 
plaintiff and a different stand was taken 
by the defendant and on the rival con- 
tentions of the parties, the Tahsildar 
determined as to whether the petitioner 
was a tenant or not. On the appreciation 
of the evidence and the construction of 
the document, the Tahsildar took a 
particular view and held that the peti- 
tioner was not a tenant. That view was 
confirmed by the Special Deputy Collec- 
tor and later by the Revenue Tribunal. 
Having found against the petitioner, the 
Tahsildar or the Special Deputy Collec- 
tor did not think it fit to award any 
costs to the respondent though the res- 
pondent had succeeded in those proceed- 
ings before those Courts. The Revenue 
Tribunal therefore had no power to 
grant the costs to the respondent, of the 
two lower Courts also. as no provision 
in the Act or the Rules gives him any 
such power to award those costs, more 
so when the order, not providing for 
costs. was not challenged by the aggriev- 
ed party. So far as the costs before the 
Revenue Tribunal are concerned, it is 
undoubtedly within the power of the 
Revenue Tribunal to award the costs in 
the proceedings before it to a success+ 
ful party. The revision application be- 
fore the Maharashtra Revenue Tribunal 
was dismissed by it, upholding the find- 
ings of the two Courts and it was with- 
in the powers of the Revenue Tribunal 
to award the costs of the revision to 
the present respondent who had succeed- 
ed before it and against the petitioner 
whose revision application was dismiss- 
ed. It cannot. therefore, be said that the 
Revenue Tribunal was not authorised to 
award any costs. However, the Revenue 
Tribunal could not have awarded the 
costs which. as a matter of fact, have 
mot been incurred by the successful 
party to whom the costs are awarded. 
The costs to be awarded could in no 
case exceed the costs incurred by a 
party. which would include the fees of 
the counsel and the costs had to be 
quantified and awarded to a party. In 
this case, the Revenue ‘Tribunal has 
awarded a lump sum amount of Rs. 100/- 
without any break up., The order even 
does not say that the amount of Rs. 100/- 
awarded by it is inclusive of the fees 
of the legal practitioner, So far as the 
first two Courts are concerned. the fees 
of the legal practitioner could be award- 
ed only for special reasons, but there 
does not appear to be any limitation so 
far as the Maharashtra Revenue Tribu- 
nal is concerned and it appears to me 


that the Revenue Tribuna] could award 
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the costs which would represent the 
costs actually incurred by the party in 
conducting that proceeding including the 
fees of the . legal practitioner which 
could be fixed at a reasonable amount. 
The expenses would be the expenses 
which have been incurred on account of 
court-fees, on the Appeal or Revision, 
on wakalatnama, process fees, applica- 
tion and such other items. The Revenue 
Tribunal. therefore. while awarding the 
costs to the successful party ought to 
have made a direction for the payment 
of the costs incurred by the successful 
party and also ought to have quantified 
a sum to be paid by the unsuccessful 
party `on account of the fees of the legal 
practitioner which. however, should be 
a reasonable amount commensurate with 
the dispute in the case. Here in the in- 
stant case. the Revenue ‘Tribunal has 
granted an amount of Rs. 100/- as costs 
of the proceedings before it which could 
be taken to include the counsel’s fees. 
Though this direction regarding costs is 
not strictly in order, I woùńld not like to 
interfere with this direction because the 
amount of Rs. 100/- which would in- 
clude all the costs in the revision appli- 
cation including counsel’s fees, could not 
be said to be excessive or unreasonable. 
To that extent, I maintain the order of 
the Revenue Tribunal. So far as the di- 
rection of the Revenue Tribunal regard- 
ing the payment of costs before the Tah- 
sildar and Deputy Collector are concern- 
ed. I am of the view that the Revenue 


Tribunal has no powers to grant costs of 


the proceedings before those Courts as 
that was a matter within the jurisdic- 
tion of the Tahsildar and the Deputy 
Collector and those orders were not 
challenged, To that extent, the order of 
the Maharashtra Revenue Tribunal is 
set aside. The revision application partly 
succeeds and is allowed to the extent 
indicated. Since this revision application 
involved only a question of law to be 
decided and the rule was limited only 
to that question I direct that there will 
be no order as to costs of this petition. 


Revision partly allowed. 
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Index Note:— (A) Forward Contracts 
(Regulation) Act (1952). S, 15 (2) — En- 
forceability of unwritten contract — Bur- 
den lies on party seeking to avoid con- 
tract to prove that unwritten contract 
is void. 

Brief Note:— (A) In absence of any 
proof to support, the mere plea that a 
forward contract is not in writing and 
hence is hit by the provisions of S, 15 
(2) of the Act is not maintainable. The 
party seeking to avoid contract has to 
prove that the other party has acted in 
contravention of the bye-laws of the 
Stock Exchange though it has full know- 
lege of the requirements under the 
Bye-laws, (Paras 10, 11, 12) 

Index Note:— (B) Arbitration Act 
(1940), First Schedule, Cl. (2) — Appoint- 
ment of umpire — The provision is dis- 
eretionary and omission to appoint um- 
pire does not vitiate the award unless 
prejudice is proved. (K-Ref:— S. 3). 

(Paras 14, 15, 16) 

Index Note:— (C) Arbitration Act 
(1940), S. 13 — Powers of arbitrator — 
He can decide the question as to factum 
of contract. (X-Ref. S. 2 (a)). 

Brief Note:— (C) It cannot be said 
that the arbitrators have no jurisdiction 
to enter upon the question as to the fac- 
tum of contract itself. The parties are 
free to submit by an agreement even 
the factum of a contract for the decision 
of the arbitrators. It depends upon the 
interpretation of the contract from which 
the arbitrators derive their authority. 
Case law discussed. (Paras 27. 28, 29) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1810 =- (1963) 3 SCR 


183, Khardah Co, Ltd. v. Ray- 
mon and Co. 21, 22 
AIR 1949 Bom 343 = 51 Bom LR 
499 Ghelabhai v. Keshavdev . 21 24 
1942 AC 356 = 111 LJ KB 241, 
Heyman v. Darwins Ltd. 29 
AIR 1940 Bom 93 = 41 Bom LR 
. 1293. Shriram v. Mohanlal 21., 24, 25 
AIR 1932 Bom 341 = 34 Bom LR 
697, Mohamed v. Pirojshaw 
. 24, 25 
AIR 1931 Bom 343 = 33 Bom LR 
759. Babubhai v. Madhavii 21, 23 


V. R. Manohar, for Applicant; None 
for Opponent. 


_ ORDER :— The present revision is 
directed against the judgment in Civil 
Appeal No. 47 of 1963 by the Extra As- 
sistant Judge. Akola, whereby he .con- 
firmed the. decree in Civil Suit No, 24 
of 1962 passed by ‘the Civil Judge (Se- 
nior Division). Akola, upon an applica- 
tion made to that Court under the pro- 
visions of the Arbitration Act. 

2. The applicant herein was array- 
ed as original defendant and was a 
member of the M. P. Commercial Ex- 
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change, Akola, He entered in certain for- 
ward. delivery contracts in cotton seed 
with the respondent Bhagwandas. the 
original plaintiff, for and between the 
period of July 14, 1961 to October 12, 
1961. Certain other transactions between 
them ranging from October 13, 1961 to 
November 20, 1961 also took place. 


3. From the records'it transpires 
that some statement which was produc- 
ed during the trial and marked as Ex. 
47. was the basis of the claim against 
the present applicant in this revision— 
Ex, 47 is a` statement which appears 
to have been admitted before the arbi- 
trators by this applicant, though before 
the trial Court in these proceedings he 
tried to raise a plea that that was not 
the final settlement of account and was 
never intended to be acted upon. It does 
appear that the opponent Bhagwandas, 
basing his claim on this document, under 
which he claimed an amount of Rs. 5625, 
issued a notice dated November 24, 1961 
to the address of the present applicant. 
That notice. which was sent by register- 
ed post, was returned to him with an 
endorsement that it was refused by the 
addressee. 


4. Thereafter on December 7, 1961, 
the opponent applied to the President, 
M. P. Commercial Limited Exchange, 
Akola of which this applicant was ad- 
mittedly a member and as such bound 
by its bye-laws. He stated in that ap- 
plication that he had to recover an 
amount of Rs. 5,625 from Shri Chouth- 
mal Nathuram Joshi. He further stated 
that he had given the notice asking him 
to appoint an arbitrator, but he refused 
to accept the same. He had already 
submitted the statement of account to 
support his claim, Along with this he 
also filed a notice before the President 
of the Exchange. On December 14, 1961, 
the Chairman under the bye-laws of the 
Exchange, drew a reference deed. That 
document has been properly exhibited 
on record, both of the arbitration as well 
as in the trial Court. By that deed of 
reference, the matter was referred to 
two arbitrators named therein. It speci- 
fically authorised the arbitrators to decide 
and settle the matters in dispute under 
the bye-laws of the Exchange. 


5. It further appears that there- 
after these two arbitrators entered upon 
the reference and sittings were held in 
the Exchange office itself. The order- 
sheets of the arbitration are produced at 
Ex. 66 in the trial. Statement of this ap- 
plicant is recorded on December 16, 1961. 
To him the claim was straightway put 
up by the arbitrators. The statement of 
the applicant clearly shows that he was 
given every opportunity to make his 
say regarding the claim of the opponent. 
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It is a detailed statement wherein, the 
questions and answers have been written. 
The statement is duly signed by the 
present applicant. Thereafter the mat- 
ters went on before the arbitration and 
it appears that the present applicant took 
a somersault on December 31, 1961 and 
left the proceedings and tried to chal- 
lenge the jurisdiction by issuing a notice 
through counsel to the arbitrators. That 
notice was also taken into account by 
the arbitrators as is evinced by the order- 
sheet of January 4, 1962. On that day, after 
giving full consideration to the claim and 
the documents as well as the statement of 
the applicant, the arbitrators made an award 
under their own signatures to the extent of 
Rs. 4,665. 

6. All these papers including the re- 
ference deed (Exh. 91) are duly produced in 
the Court when the application was made 
under provisions of the Arbitration Act for 
making the award the rule of the Court. 

7. During the trial this applicant fil- 
ed his objections and tried to raise technical 
pleas which are reflected in the issues. The 
learned Civil Judge (Senior Division), who 
tried these proceedings, negatived all the con~ 
tentions and the appeal that was taken by 
the present applicant almost on identical 
grounds, stood dismissed by an order made 
on June 21, 1962. 


8. Against that decree duly confirmed 
by the appellate Court, the present revision 
has been filed. 

9. Four-fold submissions are made as 
to the validity of the above award and the 
consequent decree. 


10. The first contention relates to the; 
validity of the contract itself. It is said that 
the alleged contract not being in writing was 
hit by the provisions of Section 15 (2) of 
the Forward Contracts (Regulation) Act, 
1952. The contract itself being void, the 
award and the decree must also be set aside. 


11. This argument bas no merit. If 
the provisions of Section 15 of the said Act 
are taken into account, sub-section (1) of 


- Section 15 enabled the Central Government 


to declare that the provisions of that section 
will apply to such goods or class of goods 
and such area as may be specified in the 
duly gazetted notification. Upon such- noti- 
fication alone and subject to the provisions 
contained in Section 18. the forward con- 
tracts for the sale or purchase of the noti- 
fied goods were to be effected in the cases 
being the contracts otherwise entered into 
between the members of a recognised asso- 
ciation or through or with any such member. 
Such contracts were to be treated as illegal, 
if these were not in accord with the bye- 
laws. Sub-section (2) of Section 15 operates 
upon a forward contract in notified goods 
mentioned in sub-section (1). The record of 
this case does not show that there was any 
such notification indeed issued having appli- 
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cation to the area of M. P. Exchange, Akola, 
or that the goods in which the said otherwise 
contracts were entered into were of the nożi- 
fied kind. It is for the party who seeks to 
avoid the contract to put the proof which 
will enable the Court to find in favour of 
such a case. The burden that lay upon the 
applicant in this case is not at all discharged 
and the submission by merely basing it on 


Chouthmal v. Bhagwandas 


dithe wordings of Section 15 (2) of the Act 
has to be rejected. 
12. Even assuming otherwise, that 


without this proof of the notified goods and 
notified area as required by sub-section (1), 
the question could be entertained; the Courts 
below have come to the conclusion that in 
this case there are circumstances to show 
that Bhagwandas had no knowledge that the 
contract must be in writing as per, the bye- 
laws of the Exchange. Such a finding itself 
saves such a contract being void because 
sub-section (2) of Section 15 by itself does 
not declare any contract void but has some 
reference to the provisions of the bye-laws 
which are framed under the provisions of 
Section 11 of the Act. Bye-laws Nos. 28 or 
239 are duly considered by the Courts below 
which provided that before any contracts can 
be declared void as far as non-members are 
concerned, it must be shown that they had 
the knowledge about the requisite necessity 
as to the contracts must be made in writing 
and still they omitted to follow that require- 
ment. Thus, knowledge of a contracting 
party acting under these bye-laws was a fact 
to be established either by direct er circum- 
stantial evidence. Consistently the Courts 
have held that the applicant Bhagwandas 
could not be attributed with any knowledge 
of requirement of having written contracts 
and, therefore, they answered the question 
against the defendant It must be pointed 
fout that a party seeking. the aid of the Court 
for a declaration that an agreement or con- 
tract is void cannot be relieved of the bur- 
den to establish that contracting party had 
acted in this manner with full knowledge 
about the requirements spoken of. Nothing 
has been brought on record to support the 
plea that with all knowledge of the bye-laws 
the applicant had transacted without a writ- 
ten contract. Subsequent knowledge which 
the learned counsel pressed before me is of 
no avail to avoid a contract in such a case. 
It is amply clear that the knowledge must 
precede and with consciousness the transac- 
tions or the contracts must have heen enter- 
ed into by the party. This submission. there- 
fore, must fail. 

13. The second submission is based 
upon the fact that no umpire was appointed 
by these two arbitrators The learned coun- 
sel argues that there is a breach of the first 
Schedule Clause (2) of the Arbitration Act. 
1940 and the consequent award made is whol- 
ly untenable. 

14, The provisions of the First Sche- 
dule of the Arbitration Act, to which a re- 
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ference was made, lay down implied condi- 
tion of an arbitration agreement. Ciause (2) 
reads as follows: : 

“If the reference is to an even number 
of arbitrators, the arbitrators shall appoint 
an umpire not later than one month from 
the latest date of their respective appoint- 
ment.” > 
The words of Clause (2) when taken literal- 
ly, would mean that if the reference was tc 
an even number of arbitrators, there is a 
further obligation on the arbitrators to ap- 
point an umpire within a month. The provi- 
sions of the Schedule do not affect the 
power or authority of the arbitrators omit- 
ting to follow the terms of Clause (2). The 
whole of the First Schedule, if closely perus- 
ed, does not say that any of its provisions 
if broken would lead to the consequences of 
vitiating the award made properly by the 
arbitrators chosen by the parties. The Sche- 
dule has reference to the provisions of Sec- 
tion 3 of the Act. The wording of that sec- 
tion, if carefully considered shows that the 
provisions set out in the First Schedule in 
so far as they are applicable, may apply to 
the reference, subject to the different inten- 
tions being expressed by the parties. The 
parties may exclude the provisions of the 
Schedule if they sc desire. Thus, the matter 
must rest with the agreement of the parties 
and’ cannot be resolved by mere reference 
to the First Schedule. Every clause of the 
First Schedule, therefore, is subject to the 
intention being expressed by the parties in 
the arbitration agreement. Before Clause (2) 
of the First Schedule can be held to be a 
compulsory mode of constituting the arbitra- 
tion tribunal, it must be established what 
was the intention of the parties in a given 
case and further that its breach is visited 
with certain penalty, This is not something 
which is repugnant to our sense of fair play 
or natural justice. The provision as to the 
appointment of an umpire is merely directory 
in its nature and does not vitiate either the 
arbitration proceedings or the award validly 
made by them. The word “shall” used in 
Clause (2) of the First Schedule need not 
lead to the conclusion that the provision is 
a “must” or omission to follow the provi- 
sion would vitiate the award itself. No penal) 
consequence is indicated by any of the terms} 
of the First Schedule if an umpire is not; 
appointed by the arbitrators. What would 
be the effect, if the two arbitrators are asked 
to follow the terms of Clause (2) of the First 
Schedule and they omit to do, is not a 
matter to be considered while construing 
the provisions of that clause. It is admitted 
that the present applicant never made any 
such request to the arbitrators. Both the 
arbitrators have given a unanimous award 
and their omission, therefore, to appoint the 
umpire does not affect the merits of the 
matter, 

15. The appointment 
has something to do if there 





of an umpire 
is a difference 
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-that may arme between the even number of 
arbitrators. The ordinary meaning of that 
term is also eloquent of the legislative intent. 
It merely postulates a person who has to de- 
cide upon disagreement. Thus, unless it is 
shown that some prejudice is caused by omis- 
sion to follow the rules indicated by Cl. (2) 
of the First Schedule, no complaint or griev- 
ence can be entertained as against a valid 
jaward. 

16. In the mstant case, the arbitra- 

tion is governed by the bye-laws of the Ex- 
change. The applicant in this Court, who 
questioned the validity of the award, has 
been found to be the member of that Ex- 
change. The bye-law No. 163 of the Ex- 
change states that all disputes are to be re- 
ferred to the arbitration of twe disinterested 
persons, one to be chosen by each party. It 
is possible to construe this bye-law as indi- 
cating different intentions. The provisions 
of bye-law No, 167 state that the Chairman 
of the Exchange shall appoint two arbitra- 
tors upon satisfaction of certain conditions 
laid down in bye-law No. 167. Bye-laws 
Nos. 163 and 167 read together show that 
the arbitration has to be made only by a 
body of two arbitrators. It is, therefore, 
clear that there was no invalidity as is sub- 
mitted by the learned counsel in the consti- 
tution of the arbitration tribunal to settle the 
present dispute between the parties. Mere 
omission to appoint an umpire cannot there- 
fore vitiate the award as the arbitrators them- 
selves were validiy appointed and that they 
jconducted the proceedings after giving full 
opportunity to the applicant herein. 
17. The third contention is that the 
power under bye-law 167 has been exercised 
by the Chairman of the Exchange without 
satisfying himself that the condition prece- 
dent in that bye-law has been fulfilled. Bye- 
law No. 167 reads as follows: : 

“Upon application and on payment in 
advance of the minimum fees of arbitrators 
as provided by bye-law No. 184 by either 
disputant, the Chairman shall appoint the 
two arbitrators in any of the following cases: 

(i) If after one party has appointed an 
arbitrator ready and willing to act. the other 
party refuses or neglects to appoint a second 
arbitrator within 24 hours after service of 
written notice of that appointment in Akola, 
or within 72 hours after service thereof, 
elsewhere out of Akola.......... < 
It is the complaint that the notice has not 
been served as required by sub-clause (J) of 
this bye-law and, therefore, constitution of 
the board of arbitrators by the Chairman 
under this bye-law was itself invalid. 

18. The facts in this case do not 
admit any such contention, Bye-law No. 167 
clearly enables the Chairman to act if one 
party having appointed the arbitrator ready 
and willing to act and the other party re- 
fusing or neglecting to appoint a second arbi- 
trator within 24 hours after service of writ- 
ten notice of that appointment proceed to 
appoint two arbitrators for deciding the dis- 
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putes. The application made to the Chair- 
man has been produced on record of this 
case, so also the notice served. It was sent 
by registered post and bears an cndorsement 
that the addressee has refused. When this 
applicant was examined on December 16, 
1961, he did not raise any demur against the 
refusal. Ex. 91 which is signed by the Chair- 
man and whichis the deed of reference, clear- 
ly mentions that the notices were given to. 
the addressee. The present applicant has not 
put material either before the Chairman or 
before the arbitrators to show that he was 
really willing to follow the terms of bye-law 
No. 163 or that he was willing to act upon 
the notice. From the material on record it 
is amply established that the Chairman of 
the Exchange was satisfied that the notice 
was duly sent by registered post and was re- 
fused. Such a notice is not a statutory notice 
in any manner but has to be given as per 
the bye-law which enables the Chairman to 
proceed to exercise his authority under bye- 
law No. 167. 

19. Even a reference to the provi- 
sions of the Arbitration Act would indicate 
that there is no merit in such a submission. 
Section 42 of the Act deals with service of 
notice by a party or arbitrator and pres- 
cribes the mode of service. Provisions of 
bye-law 167 will have to be read subject to 
the provisions of Section 42 of the Arbitra- 
tion Act. Sub-section (b) of Section 42 of ` 
the Act contemplates the service of notice by 
sending it by post addressed to that person 
at his usual or last known place or abode 
or business in India and registered under 
Chapter VI of the Indian Post Office Act. 
Provisions of Section 42 are procedural and 
apply to all the notices that are required to 
be served otherwise than through the Court. 
Object of such a notice is obviously to bring 
to the knowledge of the party the intention 
to act upon the arbitration agreement oy the 
person or party which is seeking to refer 
the matter. All that is necessary is that 
such a notice must be sent by post to the 
person’s place of address. If, therefore. a 
notice is duly sent to the person’s address 
and there is evidence to that effect it must be 
treated as a good and proper notice. No 
exception can, therefore. be taken that the 
notice was not properly served. 


20. It does not lie with the present 
applicant. who js the member of the Ex- 
change to complain that the power under 
bye-law 167 was not properly exercised by 
the Chairman as he has never protested with 
the said Chairman fer his action of refer- 
ring the disputes under that bye-law. Had 
there been any substance in the complaint 
that the present applicant had no notice at 
all, the proper forum would have been the 
Chairman of the Exchange and the present 
applicant would have been well advised to 
make his say before the Chairman. At any 
rate, there is no material to hold that the 
notice which was sent by registered post and 
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bore the endorsement of refusal was not sent 
to the postal address of the applicant herein. 
This contention, therefore, also has to be 
Tejected. i 

21. Lastly, it is argued that the arbi- 
trators have assumed the jurisdiction to de- 
cide the factum of contract itself and hence 
the award is vitiated. Reference is made to 
the decisions in Babubhai v. Madhavji, AIR 
1931 Bom 343; Mahomed v. Pirojshaw, AIR 
1932 Bom 341; Shriram v. Mohanlal, AIR 
1940 Bom 93; Ghelabhai v. Keshavdev, AIR 
1949 Bom 343 and Khardah Co. Ltd. v. 
Raymon & Co., AIR 1962 SC 1810. The 
argument is that the arbitrators had no-juris- 
diction to enter upon the question as to the 
factum of contract itself. 

22, The decision in AIR 1962 SC 
1810, considered the terms of contracts which 
are used such as “arising out of” or “con- 
cerning” or “in connection with” or “in conse- 
quence of” or “relating to this contract.” The 
arbitration clause in that case was a part 
of the contract itself. The Court observed 
that a dispute that the contract of which the 
arbitration clause forms an integral part is 


x illegal and void is not one which the arbitra- 


æ the power or jurisdiction 


tors are competent to decide under the arbi- 
tration clause although it is of sufficient am- 
plitude. That case does not lay down that 
the parties to an arbitration agreement can- 
not bya valid submission refer the dispute as 
to the factum of the contract for the decision 
of the arbitrators. The question there was 
absolutely different and the case is dis- 
tinguishable. The other cases referred to by 
the learned counsel may also be briefly notic- 
ed. 


23. In Babubhai’s case, AIR 1931 
Bom 343, bye-law No. 38-A of the Bombay 
Cotton Contracts Act, 1922, was considered 
and held that the arbitrators have no juris- 
diction to decide disputes regarding contracts 
which are not in the sanctioned form. It has 
been laid down in the very same case that 
of the arbitrators 
is limited to the matters lawfully submitted 
to them by the parties. 


24. Similarly in Mahomed’s case, AIR 
1932 Bom 341, a proposition that arose 
under the Bye-laws Nos. 38 (A) and 82 of 
the East India Cotton Association was con- 
-sidered and after considering the terms of 
those bye-laws, the Court observed that where 
the very factum or existence of a contract 
has been denied, there is no dispute arising 
out of or in relation to it which can be re- 
ferred to arbitration. The term of bye-law 
No. 38 (A) itself provides that the disputes 
must exist.in relation to contract. Construing 
those words of the bye-law, the Court held 
that the arbitrators had no jurisdiction. Simi- 
larly, in the other two cases in AIR 1940 


< Bom 93 and AIR 1949 Bom 343, the matter 


rested on the consideration of the rules that 
governed the disputes between the parties. In 
the latter case, i.e. in Ghelabhai’s case, the 
Court observed that Rule 117 (a) of Native 
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Share and Stock Brokers’ Association is a 
submission clause in respect of any transac- 
tions and contracts, made subject to the 
tules of the Association or with reference to 
anything arising out of or incidental thereto 
or anything to be done in pursuance thereof. 

25, In Shriram’s case, AIR 1940 Bom 
93, Mahomed Haji Hamed’s case, AIR 1932 
Bom 341 was applied, that being the case 
under the East India Cotton Association bye- 
laws. None of the cases, therefore, relied 
on by the learned counsel, help to establish 
that the parties are fettered by any law to 
refer specifically the very factum or existence 
of contract to be found by the arbitrators. 


26. A distinction must always be 
kept in mind that a contract may contain 
an arbitration clause and certain consequen- 
ces and limitations may arise. because of the 
fact that the clause itself is the part of the 
contract. The jurisdiction flows from the 
said clause and if, therefore, the existence of 
the clause itself is in dispute, then the autho- 
tity of the arbitrator may well be disputed 
to find out the existence of such a clause. 
But that does not preclude the parties from 
entering into an arbitration agreement which 
itself is the contract and submit the disputes 
to the arbitration under the provisions of the 
Arbitration Act or otherwise and authorise 
the arbitrators to find out as to whether they 
have entered into certain other contracts 
which govern their mutual obligations, duties 
or liabilities giving rise to enforceable claims, 
There is no proposition that parties are pro- 
hibited from agreeing to submit declaratory 
disputes to the arbitration of named or 
otherwise to be appointed persons. 


27. Under the provisions of the Arbi- 
tration Act, the definition of the term “arbi- 
tration agreement” given in S. 2 (a) clearly 
shows that there can be a written agreement 
to submit any difference to arbitration whether 
an arbitrator is named therein or not. The 
usual test that applies to agreement would 
also govern the terms of such arbitration 
clauses. As indicated above, the contract it- 
self may contain a clause or there may be an 
independent arbitration agreement showing 
what is the subject-matter of the arbitration! 
upon which the arbitrator is called upon to! 
decide, The only condition that is requisite 
is, that there must be existence of dispute or 
difference between the parties capable of 
being settled or decided by the arbitrator. 
This applies to future differences as well as 
the existing differences. The nature of the 
contract of arbitration, therefore, is indepen- 
dent and cannot be controlled only because 
the parties agree to refer the factum of other 
transactions in issue to be decided by the 
arbitrators. It is well known that such con- 
tracts are uberrima fides and partake in the 
nature of domestic tribunals.- An arbitration 
tribunal derives its authority from such agree- 
ment or contract. 

28. It has been noted by Russell 
that all disputes affecting civil Tights are 
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capable of being referred to arbitration. The 
learned author states that disputes relating to 
teal property may be referred to arbitration 
(Chapter 2, P. 8). Even future use of the 
property by the parties have been often sub- 
mitted to the decision of arbitrators, so also 
the future contractual relations. The learned 
author observes: 


“Since the arbitrator can be given such 
powers as the parties wish, he can be autho- 
Tised to make a new contract between the 
parties. The parties to a commercial con- 
tract often provide that in certain events 
their contract shall be added to or modified 
to fit the circumstances then existing, intend- 
ing thereby to create a binding obligation al- 
though they are unwilling or unable to de- 
termine just what the terms of the new or 
modified agreement shall be.” 

By referring to a case.in Heyman v. Dar- 
wins Ltd., 1942 AC 356, the learned author 
has further observed: 


“It would seem that an arbitration clause 
could be so phrased as to amount to a valid 
agreement to refer any dispute as to whe- 
ther the contract in which the clause is con- 
tained ever became binding on the parties, 
as a whole, at all.” 

(Chapter 6, p. 70).. 

It thus appears that the parties are free to 
submit by an agreement even the factum of 
a contract for the decision by the arbitra- 
tors. It is all a matter of-interpretation of 
the arbitration agreement or the clause in a 
contract from which the arbitrators derive 
their authority. The contention that in 
no case the factum of a contract can be 
submitted to the decision by the arbitrators 
is not borne out either by the provisions of 
the Contract Act or by the provisions of the 
Arbitration Act. In law all matters upon 
which there can be difference and which are 
capable of being decided, can be the subject- 
matter of such domestic adjudication and no 
principle or policy requires that this freedom 
to submit such disputes should be curtailed 
on any basic principle. 


29, In the present case, there are 
specific bye-laws which are referable as 
conferring the jurisdiction on the arbitrators 
to decide the factum of the contracts, 
Bye-law No. 163, which is the source of 
power or jurisdiction in such a case is wide- 
ly worded and reads as follows: 


“All unpaid claims whether admitted or 
not. and all disputes (other than those relat- 
ing to quality) arising out of or in relation 
to 


(A) arrenar ere 
(D) ccssvcacdedesaveecesscanpes 
(O) artino DERIVAN 
d) coh cheat Contracts covered by any 


such arbitration agreement, or 

(e) all disputes regarding factum of a 
contract between members or between a mem- 
ber and a non-member. 
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Shall be referred to the arbitration of 
two disinterested persons one to be chosen 
by each party............ n 
The wordings of this bye-law clearly take in 
disputes between members and members or 
members and non-members relating to the 
factum of contracts, Therefore, if on one 
side a contract is alleged and on the other 
it is denied, then it is well within the power 
of the arbitrator to decide and declare as 
to whether: in fact any such contract had 
been entered into by the parties. Byelaw 
No. 163 is, therefore, the arbitration clause 
governing the relations of the persons who 
transact a business within the area of the 
Exchange. There is no principle, therefore, to 
hold that in the present case arbitrators had 
acted without jurisdiction or exceeded the 
submission that was made to them by the 
parties. f 

30. Reference to the facts in this 
case, which is already made, clearly indicates 
that one party was claiming on the foot of 
a document delivered by another party and 
what was required by the arbitrators- to con- 
sider was whether in fact such a document 
acknowledging the liability arising out of 
certain transaction was made by the parties 
concerned or not. I am therefore, satisfied 
that the award was made with jurisdiction 
and there is no. merit in the- present griev- 
ance of the applicant. 

31. These being the only submissions, 
this revision will stand dismissed. As the non- 
applicant has not put in an appearance, there 
will be no order as to costs. . 

Petition dismissed. 
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On an adjudication order, the entire 
property of the insolvent, including the equity 
of redemption where immovable property is 
already mortgaged, vests in the Court and 
when an Official Receiver is appointed, it 
devolves by operation of law on and vests 
in the Receiver. The insolvent ceases to 
have anything to do with it and the only 
person that can represent the property is the 
Receiver. The secured creditor or the mort- 
gagee decree holder cannot ignore this fact 
because by the order of adjudication, a sort 
of civil death of the Judgment-debtor is 
brought about and though he is physically 
joined as a party defendant, provisions of 
Order 22, Rule 10, Civil P. C., will come 
into play and the proceedings by the mott- 
gagee decree-holder will not bind the Re- 
ceiver or the estate which he represents. Tak- 
ing out execution proceedings against judg- 
ment debtor without bringing the Official Re- 
ceiver on record would therefore be miscon- 
ceived amounting to filing of proceedings 
against wrong parties. Case law considered. 

(Paras 5, 11, 17) 

Index Note:— (B) Civit P. C. (1908), 
Order 22, Rules 10 and 12 — Applicability to 
execution proceedings. . 


Brief Note:— (B) Do the provisions of 
Order 22, Rule 10 apply to. execution pro- 
ceedings? Yes. 

The execution of a decree being in a 
way continuation of a suit, provisions of 
Rule 10 which are not expressly excluded by 
Rule 12 would apply to execution proceed- 
ings as well, AIR 1942 Bom 82, Relied on. 

(Para 8) 

Index Note:— (C) Provincial Insolvency 
Act (1920), S. 28 (6) — Scope of — Power 
of secured creditor — Devolution of interest 
in property by operation of law — Effect. 

Brief Note:—- (C) What is saved by sub- 
section (6) of Section 28 is the ‘power’ to 
enforce security and the ‘manner’ in which it 
could be done. The ‘power’ and the ‘manner’ 
. are notto be confused with the adequate repre- 
sentation of the estate through proper parties, 
on record. If the decree which was already 
obtained before the order of adjudication 
said that the property be sold through Court 
for realisation of his debt he could enforce 
it in that ‘manner’. However, this does not 
mean that where a devolution of interest has 
taken place by operation of law, he could 
ignore it and not bring the proper represen- 
tative of the estate on record. AIR 1962 
All 256, Relied on. (Paras 10 & 15) 
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DESHMUKH, J.:— This appeal arises 
out of the execution proceedings. The facts 
are no longer in dispute. The respondent- 
Bank as a plaintiff filed Civil Suit No. 115 
of 1949 against the appellant-defendant on 
the basis of a simple mortgage bond to en- 
force their debt by sale of a mortgaged pro- 
perty. This suit resulted in a final decree 
on 31-10-1949. It was an instalment decree 
payable by an annual instalment of Rs. 700. 
The first of such instalments was payable on 
30th June, 1950 and regularly thereafter on 
the same date in the subsequent years. On 
failure of payment of any two instalments, 
the entire decretal amount was due and pay- 
able. It appears that the first instalment was 
paid but thereafter there was no regular pay- 
ment made within the time provided by the 
decree. Three Darkhasts were given from 
time to time in 1955, 1958 and 1961. After 
Special Darkhast No. 48/61 was disposed of 
on 6-5-1962, the present Darkhast has been 
filed on February 7, 1963. It is out of this 
last Darkhast that the present appeal arises. 


2. | This Darkhast in 1963 has been 
filed against the judgment-debtor himself by 
the plaintiff-Bank as a decree-holder. While 
these Darkhasts were being given from time 
to time, in Insolvency Petition No. 8/50 the 
appellant-judgment-debtor came to be adjudi- 
cated insolvent on 6-12-1957. In the present 
Darkhast the judgment-debtor raised several 
contentions which were all rejected. He subse- 
quently gave an application, Ex. 38, dated 
19-1-1965, In this application he pointedly 
mentioned that in Insolvency Petition No. 8 
of 1950 he was adjudged insolvent and it 
was not lawful to continue the Darkhast 
against him. He also pointed out that a Re- 
ceiver was appointed in insolvency in whom 
all his property including the equity of re- 
demption vests and an execution could have 
been taken out only against the Receiver and 
not against him. The  Darkhast given by 
the decree-holder against him in spite of his 
being adjudicated as an insolvent was un- 
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lawful and untenable. The decree-holder 
was called upon to give his say and on the 
same day and behind Ex. 38 itself the learn- 
ed Advocate for the plaintiff-Bank gave in 
writing that the decree obtained by the Bank 
was long before the judgment-debtor was de- 
clared insolvent. In the circumstances. the 
„question of joining the Receiver does not 
arise at all. This say was further amplified 
by filing a purshis, Ex. 40, in which not only 
the reasons for not joining the Receiver are 
stated but some case law is cited on which 
the learned Advocate for the plaintiff decree- 
holder relied upon. Thereafter elaborate ar- 
guments were addressed and the learned 
Executing Judge by his order dated April 6, 
1965, held that on the language of sub-sec- 
tion (6) of Section 28 of the Provincial In- 
solvency Act, the remedies of a secured cre- 
ditor are preserved for him and are not af- 
fected by the insolvency of the judgment- 
debtor. It is therefore not necessary to make 
the Receiver ‘a party and accepting the argu- 
ment on behalf of the creditor Bank, the ob- 
jections at Ex. 38 came to be dismissed. 


3. Against this order, the judgment- 
debtor filed First Appeal No. 310/65 which 
came up for hearing before Kantawala, J. 
(as he then was) without any appearance for 
the respondent-decree-holder. The learned 
Counsel for the appellant relied upon the 
judgment of the Privy Council in Kalachand 
Banerjee v. .Jagannath Marwari AIR 
1927 PC 108, Indian Cotton Co. Ltd. 
v. Ramcharanlal Chunilal. AIR 1939 Nag 
128 and Kripa Nath v. Ganga Prasad, AIR 
1962 All 256. The learned Judge observed 
that in each of these cases the question in- 
volved was whether an official receiver was 
a necessary party in suit to enforce the mort- 
gage. In none of the cases, the Court had 
an occasion to consider the question whether 
after a decree absolute for sale is passéd in 
favour of the mortgagee-decree-holder if he 
files an application for sale of the property, 
is the official receiver a necessary party? 
After these observations, the learned Judge 
proceeds to consider the provisions of the 
Provincial Insolvency Act, which preserve 
the right of a secured creditor. It is point- 
ed out that sub-section (6) of Section 28 of 
the Act lays down that nothing in this sec- 
tion shall affect the power of any secured 
creditor to realise or otherwise deal with his 
security in the same manner as he would 
have been entitled to realise or deal with if 
this section had not been passed. The con- 
clusion drawn is that the mortgagee-decree- 
holder is entitled to proceed with the sale of 
the property with a view to realise the 
amount due under the decree and it was not 
obligatory to make the Official Receiver a 
party. Being aggrieved by this order, the 
jJudgment-debtor has carried the matter to 
the Letters Patent Appeal. 


4, In view of the judgment already 
delivered in this litigation two points arise 
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for our consideration. The first is whether 
the provisions of Order 22, Rule 10 of the 
Code of Civil Procedure, 1908 apply to the 
execution proceedings, but even if they do 
the second question to consider is whether 
the Official Receiver on whom devolves by 
Operation of law the entire property of the 
insolvent including the equity of redemption 
must be added as a party defendant in the 
execution proceedings before enforcing the 
remedy of sale through Court in execution 
proceedings to enforce the right of a mort- 
gagee-decree-holder. 


5. According to us both the points 
do not admit of any controversy. When a 
judgment-debtor like the present appellant is 
adjudicated insolvent, Section 28 begins to 
operate and apart from the real implications 
of sub-section (6) thereof, which we shall 
deal a little later, there is no doubt that all 
the effects contemplated by Section 28 must 
follow, upon an order of adjudication. Under 
sub-section (2) of Section 28 of the Provin- 
cial Insolvency Act on making an order of 
adjudication, the whole of the property of the 
insolvent shall vest in the Court or in a 
receiver as hereinafter provided, and shall 
become divisible among the creditors and 
thereafter, except as provided by this Act, 
no creditor to whom the insolvent is indebt- 
ed in respect of any debt provable under this 
Act shall, during the pendency of the insol- 
vency proceedings have any remedy against 
the property of the inolvent in respect of the 
debt, or commence any suit or other legal 
proceedings, except with the leave of the 
Court and on such terms as the Court may 
impose. There is therefore no doubt that as 
soon as adjudication order is passed the en- 
tire property of the insolvent vests in the 
Court and as soon as a Receiver comes to 
be appointed in insolvency it again devolves 
and vests in the Receiver. This is a legal 
devolution and takes effect as a natural 
consequence of the order of adjudication. Noj ` 
separate order as such is required to be made. 
Under Section 28 the existing property off 
the insolvent which is to vest in the Receiver 
would include the equity of redemption where 
immovable property is already mortgaged. 
Under the Provincial Insolvency Act all the 
property which the insolvent may acquire 
during the pendency of the proceedings or 
which may devolve upon the insolvent also 
automaticaly vests in the Receiver. This 
being so, we have no doubt that on Decem- 
ber 6, 1957, when adjudication order came 
to be passed in Insolvency Petition No. 8 
of 1950 and the Receiver also came to be 
appointed, the judgment-debtor ceased to 
have anything to do with the property, and 
it devolved by operation of law upon the 
Receiver and vested in him. In other words 
the judgment-debtor ceased to represent the 
estate on and from December 6, 1957, and 
the only person who could effectively repre- 
sent the estate in law was the Receiver ap- 
pointed by the Insolvency Court. 
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6. If there has been a devolution of 
interest of a litigant who is either a plain- 
tiff or a defendant what must be done about 
the property. representation of the estate or 
the right to sue is provided for by O. 22 of 
C. P. C. It deals with death, marriage and 
insolvency of parties. The insolvency of a 
party has not been specifically dealt with 
and therefore falls under the general caption 
‘other cases of an assignment, creation or 
devolution of any interest’ contemplated by 
Rule 10 of Order 22. Sub-rule (1) of R. 10 
Jays down that in other cases of an assign- 
ment, creation or devolution of any interest 
during the pendency of a suit, the suit may, 
by leave of the Court, be continued by or 
against the person to or upon whom such 
interest has come or devolved. Wherever 
these provisions apply it would be obvious 
that if a party becomes insolvent and there- 
by by operation of law the property of the 
insolvent devolves upon a Court Receiver, 
by the leave of the Court the remedy could 
be continued against the Court Receiver or 
by the Court Receiver as the case may be. 
The only question that falls to be consider- 
ed is whether the provisions of this Rule of 
Order 22 apply to the execution proceed- 
ings. 


7. ‘In the case before us a final de- 
cree came to be passed on October 31, 1949. 
It was an instalment decree in which some 
payment was made. The decree-holder was 
otherwise filing execution petitions and keep- 
ing the decree alive and in time. However, 
we find that after the adjudication order and 
the appointment of a Receiver in Decem- 
ber of 1957 there have been at least two 
execution proceedings instituted by the de- 
cree-holder. The first was a Special Darkhast 
No. 44/58 disposed of on 15-10-1958 and 
the second Darkhast was numbered as 48/61 
and it was disposed of on 6-4-1962. There- 
after the present Darkhast has been filed on 
February 7, 1963, out of which the present 
appeal arises. 


8. Order 22 generally provides for 
the effect that should follow upon death, 
marriage and insolvency of the parties but 
by Rule 12 a specific provision has been 
made that nothing in Rules 3, 4 and 8 shall 
apply to proceedings in execution of a de- 
cree or order. It, therefore, appears that the 
execution of a decree being in a way con- 
tinuation of the suit, provisions of R. 10 of 
Order 22 which are not expressly excluded 
by Rule 12, should apply to execution pro- 
ceedings as well. In fact barring the three 
Rules which have been specifically excluded 
it appears that the entire Order will „apply 
om the institution of the suit till its final 
isposal by the realisation of the decree or 
realisation becoming impossible by way of 
limitation etc. This has always been 
view of this Court. as will be clear from 
rishnaji v. Bhikchand, AIR 1942 Bom 82. 
A Division Bench of this Court held in that 
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case that whenever the Legislature intends 
that certain rules of the Code which in terms 
apply to suits should not apply to execution 
proceedings, it has been expressly so provid- 
ed. Order 22, Rule 12 excludes the opera- 
tion of Rules 3, 4 and 8 of Order 22 to 
execution proceedings. Order 22, R. 10 
therefore applies to execution proceed- 
ings as well. Both the learned 
Judges have written separate but concur- 
rent orders. Wadia, J. in his order derives 
support from the observations of Full Bench 
of the Madras High Court in Muthiah Chet- 
tiar v. Govinddoss Krishnadoss, AIR 1921 
Mad 599 (FB) and of the Calcutta High 
Court in Midnapore Zamindar Co. Ltd. v. 
Naresh Narain Roy, (1912) ILR 39 Cal 220. 
The learned Judges further observed that it 
was difficult to reconcile the opposite view 
with the provision of Rule 12 of the O. 22. 
If the legislature had intended that R. 10 
should not apply to execution proceedings, 
that rule would have been mentioned in 
R. 12 along with Rr. 3, 4 and 8. The other 
learned Judge Wassoodev, J. says that it has 
been held in a series of decisions of this 
Court and other Courts (see (1902) LER 26 
Bom 109 and 31 Mad LI 207=(AIR 1917 Mad 
409)) that an application in execution is a 
proceeding in a suit, or, in other words, exe- 
cution is a continuation of the suit. In spite 
of the fact that execution is nothing but 
continuation of the suit, if the provisions of 
Order 22 were to be confined to suits only 
and cease to have any application to execu- 
tion proceedings a distinction would have 
been made by the Legislature and Rule 12 
would have been properly worded. There is 
therefore no doubt that on principles as well 
as the decisions of this Court the provisions 
of Order 22, Rule 10 apply to the Execution 
Proceedings. 


9. If that is so, it would be now 
necessary to find out whether in respect of 
the present execution proceedings the provi- 
sions of Order 22, Rule 10 are attracted. A 
specific prayer was made by the judgment- 
debtor by pointing out the fact of his insol- 
vency and the appointment of the Receiver, 
that the Receiver be joined as a party. That 
prayer was opposed by the decree-hclder 
most emphatically by relying upon certain 
case law, which has been quoted by the 
learned Executing Judge. That argument 
was accepted and the application came to be 
Tejected. We have already pointed ont earlier 
that the minimum effect of an order of ad- 
judication under provisions of sub-section (2) 
of Section 28 is that the whole of the pro- 
perty of the insolvent shali vest in the Court 
or in a receiver when one appointed. The 
representation of the estate by the insolvent 
now ceases and the only persen who can 
effectively represent the estate in law and 
deal with it is the Insolvency Receiver. Would 
it therefore be lawful to continue the execu- 
tion without bringing the insolvency Receiver 
on record. The first turdle of the applica- 
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tion of Rule 10 of Order 22 having been 
crossed it is now necessary to consider the 
stand taken by the decree-holder that he can 
afford to ignore the Receiver altogether in 
view of sub-section (6) of Section 28. That 
sub-section, according to the decree-holder, 
entitled him to proceed against the property 
for the realisation of his dues without taking 
any cognizance of the Receiver. Sub-sec- 
tion (6) of Section 28 of the Provincial In- 
solvency Act, 1920, reads as follows: 

“(6) Nothing in this section shall affect 

the power of any secured creditor to realise 
or otherwise deal with his security, in the 
same manner as he would have been entitled 
to realise or deal with it if this section had 
not been passed.” (emphasis supplied). 
If the above sub-section is read along with 
Section 47 of the same Act, the totality of 
the right of a secured creditor and the pro- 
cedure to be followed by him would be 
clear. ; 

10. In the present case, the secured 
creditor who has already obtained a decree 
for the sale of immovable property has not 
chosen to relinquish his security for the gene- 
tal benefit of the creditors and hence it is 
not necessary for him to prove his whole 
debt before the Insolvency Court. He had 
already obtained a decree before the judg- 
ment-debtor was adjudged insolvent and he 
had therefore the choice to pursue the secu- 
rity for the realisation of his dues. However, 
a close reading of sub-section (6) quoted 
above will show that only two things are 
saved for the creditor for the purpose of 
realising his dues against the security and 
they are: the power of the secured creditor to 
realise or otherwise deal with his security 
and the manner in which he would have 
been entitled to realise or dea] with it. The 
last clause of sub-section (6) viz. “............ 
if this section had not been passed,” does 
not mean that the secured creditor had to 
deal with his security as if this section was 
never passed at all. The operation of S. 28 
which automatically commences upon the 
passing of the order of adjudication is sav- 
ed or suspended in case of a secured credi- 
tor to the extent of two of his rights, viz., 
the power to deal with the security and the 
manner in which he deals with it for the 
{purpose of realising his dues, To be more 
explicit if a secured creditor has a right to 
sell the property through Court or privately, 
or to foreclose it, that right is not affected. 
The manner of enforcing the security, viz. 
selling privately or~ through Court foreclos- 
ing through the same manner.is also not 
affected. This does not mean that the se- 
cured creditor could deal with the property 
in the absence of any legal representation of 
that property. If by operation of law from 
the date of the adjudication the insolvent 
ceases to represent the property altogether and 
the only person that can represent that pro- 
perty and deal with it is the Receiver ap- 
pointed by the Insolvency Court, the secured 
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creditor cannot ignore this fact. In other 
words a devolution by the operation of law 
pending suit cannot be ignored by the secur- 
ed creditor. 


Li. In the present case ifwe were to 
assume that the judgment-debtor were to die 
a physical death, could the execution have 
proceeded without bringing the legal heirs on 
record? Who would then be representing 
the estate? Instead of physical death, by the 
order of adjudication, a sort of civil death 
is brought about and the whole property of 
the insolvent now devolves upon the Court 
or a Receiver by the operation of law. The 
insolvent though physically joined as a party- 
defendant or judgment-debtor in the execu- 
tion proceedings has no legal right to repre- 
sent the estate and the execution proceedings 
in the present case are as if against the pro- 
perty alone without its representation by any 
person. It is here that the provisions of 
Order 22, Rule 10 operate and the Receiver 
who alone would now represent the estate 
must be brought on record, in order to have 
effective remedy against the property which 
is secured. In the absence of the Receiver 
made a party the continuation of the pro- 
ceedings in the suit and the realisation there- 
of in the execution would not bind the Re- 
ceiver and the estate which he represents. 


12. A few judgments may now be 
usefully considered. In Tribhovandas v. A. H. 
Bhaghadivalla, AIR 1915 Bom 298, the learn- 
ed single Judge of this Court had to consi- 
der whether the insolvent who was present 
before him could be heard in the peculiar 
circumstances of that case. An ex parte de- 
cree was passed against the judgment-debtor 
who became an insolvent. About a month 
after his insolvency, he applied to have the 
ex parte decree set aside and the matter was 
argued without any mention being made of 
the defendant No. 1 having been adjudicated 
an insolvent. The decree was set aside and 
about a month later it came to the notice of 
the plaintiff that defendant No. 1 was an 
insolvent. Correspondence was exchanged 
between the Official Assignee and the plain- 
tiff and leave was obtained to bring the Offi- 
cial Assignee on the record under Rule 10 
of Order 22. That was done. The Official 
Assignee subsequently refused to defend the 
suit. However, defendant No. 1 elected to 
defend the stit independently of the Official 
Assignee and appeared before the learned 
Single Judge with two Counsels. The ques- 
tion was whether he could be allowed to 
defend the suit. Relying upon the earlier 
judgment of this Court In Re Hunt Monnet 
& Co. v. Bholangir Mangir, (1862-65) 1 Bom 
HCR 251, as also another judgment of the 
Calcutta High Court in Chandmul v. Ranee 
Soondery Dossee, (1895) ILR 22 Cal 259, the 
learned Judge observed that no cause of ac- 
tion at present survived against defendant 
No. 1 and the suit against him ought to be 
dismissed. The property of the insolvent hav- 
ing been devolved upon the Official Assignee 
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and the Official Assignee having been made 
a party with the leave of the Court, the only 
person who could at present represent the 
interest in the property was the Official As- 
signee and not defendant No. | at all. In 
this view of the matter, the learned Judge 
dismissed the suit against defendant No. 1. 


13. A similar situation arose in AIR 
1927 PC 108. In that case one Tara Pra- 
sanna Bose had executed a mortgage for 
the sum of Rs. 40,000/- in favour of Jag- 
annath Marwari by mortgaging certain im- 
movable property. As he failed to repay the 
amount in terms of the bond, the suit for 
enforcing the mortgage came to be filed on 
January, 11, 1913. It was a suit for fore- 
closure of the mortgage. Some consent terms 
were arrived at between Tara Prasanna Bose 
and the mortgagee and they were actually fil- 
ed in the Court. Under the terms it was 
agreed that the time for payment of the mort- 
gage debt should be extended on the under- 
taking of the mortgagor to pay the interest 
regularly every year, failing which the mort- 
gagees were entitled to foreclose. Before any 
order was passed on the compromise or 
Solenamah the mortgagor died on Septem- 
ber 7, 1915. He was survived by his only 
son Amulya Krishna Bose, who was already 
adjudged insolvent by an order dated Febru- 
ary 21, 1914. This was therfore a case 
where the property of Tara Prasanna Bose 
by inheritance in the first instance went to 
his son Amulya but that son having been 
already adjudged insolvent, the same property 
devolved by operation of law upon the Court 
Receiver. However, without taking cogniz- 
ance of the Court Receiver Amulya Bose 
signed the solenamah and the mortgagee ob- 
tained a decree final for foreclosure in terms 
of the compromise. As the instalments were 
not paid the mortgagee treated the property 
as foreclosed. When this position’ was disput- 
ed by the Receiver he failed to bring him- 
self on record and get a declaration that 
the proceedings never bound him after the 
death of Tara Prasanna Bose. An appeal 
was carried to the Privy Council by the 
Receiver. Their Lordshis of the Privy Coun- 
cil were called upon to interpret the real 
meaning and import of clauses (4) and (5) 
of Section 16 of the Provincial Insolvency 
Act, 1907 (Act 3 of 1907). Clause (5) is al- 
most in the same words as sub-section (6) 
of Section 28 of the present Act except for 
one difference. Sub-section (6) of Section 28 
of the Present Act while reserving the power 
of the mortgagor uses the expression ‘to 
realise or otherwise deal with his security’; 
whereas clause (5) of Act 3 of 1907 merely 
uses the expression “to deal with the secu- 
rity”. However, the subsequent portion, 
which lays down that the creditor may realise 
his security in the same manner as he would 
have been entitled to realise, if this section 
had not been passed.is retained in the same 
words. The difference in the earlier portion 
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of the sub-section does not seem to material- 
ly alter the general meaning and import of 
that section. However, for our purpose the 
relevant provision being the end of second 
part of sub-section (6), which is retained in 
the same language, the authority of the judg- 
ment of the Privy Council is in no way im- 
paired. Having earlier dealt with clause (4) 
of Section 16 which dealt with the topic 
covered by sub-section (2) of Section 28, 
their Lordships point out that after the de- 
volution of interest upon the Receiver he is 
alone entitled to deal with the equity of re- 
demption. To take a contrary view would 
be to throw the gate open for frauds being 
committed by the secured creditors by tak- 
ing the insolvent judgment-debtor into confi- 
dence against the interest of other creditor 
whose debts are provable in insolvency. 

14. Apart from the practical approach 
to the question, their Lordships point out 
that on a plain construction of clause (5) of 
Section 16, what is saved is the power to 
deal with the security and the manner in 
which it could be enforced, but apart from 
these two savings there is no general saving 
from the consequences of the devolution of 
the property. On page 109, in column 2, of 
the report this is what they have observed: 

“The latter alone is entitled to transact 

in regard to it, and he and not the insolvent, 
has the sole interest in the subject-matter 
of the suit. To him, therefore, must be 
given the opportunity of redeeming the pro- 
perty. The contrary view would encourage 
collusive arrangements between the secured 
creditor and the insolvent and might involve 
the sacrifice of valuable equities of redemp- 
tion which ought to be made available for 
the benefit of the unsecured creditors of the 
insolvent with whose interests the Receiver is 
charged.” 
With these observations their Lordships point 
out that the ratification by Amulya of the 
deed of compromise on which the decree 
against him proceeded was therefore a nul- 
lity, and the whole proceedings by which he 
was made a party to the suit were equally 
ineffective to bind the equity of redemption 
vested in the Receiver. 

15. In our view therefore what is| 
saved by sub-section (6) of Section 28 is the 
‘power’ to enforce security and the ‘manner’ 
in which it could’ be done, and the ‘power’ 
and the ‘manner’ are not to be confused with 
the adequate representation of the estate 
through proper parties, on record. The secur- 
ed creditor in the present case was entitled 
to enforce his decree. That ‘Power’ was re-' 
served to him. If the decree which was al-! 
ready obtained before the order of adjudica-' 
tion said that the property be sold through’ 
Court for realisation’ of his debt he could en- 
force it in that ‘manner’. However, this does 
not mean that where a devolution of inter- 
est has taken place by operation of law, he 
could ignore it and not bring the proper re- 
presentative of the estate on record. 
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. 16. We may also point out that a 
Similar view has also been taken by a Divi- 
sion Bench of the Allahabad High Court in 
AIR 1962 All 256 by relying upon the same 
judgment of the Privy Council. 

17. If the legal position is as we 
have pointed out above, reverting back to 
the facts of the present case if the order of 
adjudication is dated December 6, 1957, but 
after the appointment of the Receiver he 
alone represents the estate and taking out 
execution proceedings against the original judg- 


ment-debtor without bringing the insolvency’ 


Receiver on record would amount to filing 
Darkhast proceedings against wrong’ parties. 
These proceedings could not bind the equity 
of redemption vested in the Receiver and the 
Receiver himself who’ alone was representing 
that equity of redemption. Since the decree- 
holder himself opposed the application of the 
judgment-debtor to bring the Insolvency Re- 
ceiver on record, we must hold that the pre- 
sent execution petition against the judgment- 
debtor himself is misconceived in law and 
should stand dismissed. 


18. We therefore allow this appeal 
and direct that the Execution Petition against 
the original insolvent stands dismissed. The 
appellant will be entitled to his costs in this 
appeal from the respondent. For the pro- 
ceedings below, there will be no order as to 
costs. 

19. Civil Application does not survive. 
No order as to costs. 

Order accordingly. 
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The Agricultural Produce Market Com- 
mittee, Sholapur, Petitioner v. Pantappa 
Sayanna Vangari, Respondent. 

Civil Revn. Appin. Nos. 697, 698 to 
701 of 1967, D/- 26-9-1972, against order of 
A. R. Simpi, Dist. J., Sholapur, D/- 1-2- 
1967. 


Index Note:— (A) Bombay Agricultural 
Produce Markets Act (22 of 1939), Ss. 4 (2) 
and 20 redid with Bombay Agricultural Pro- 
duce Markets Rules (1941),-R. 65 — Trading 
without licence — Prosecution and convic- 
tion for — Subsequent suit fo recover licence 
fees -- Miaintainability— (X-Ref:— Civil 
P. C. (1908), S. 9). - 

Brief Note:— (A) Merely because the 
traders were prosecuted and convicted for 
trading without licence, can it be said that 
a civil suit for recovery of the licence fees 
from them at the instance of the market com- 
mittee is-not maintainable ?—No. It is main- 
tainable. ; 

There is no express bar in the Act or in 
the rules made thereunder for filing such a 
suit, It may be that the trading without a 
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licence is a public wrong and therefore such 
a trader isliable tobe prosecuted. But non=- 
payment of fees is also a wrong to the cor- 
porate body the funds of which are meant 
for services under the Act. The penalty is 
provided only for trading without a licence. 
It is not a penalty for non-payment of 
licence fee. The general principle of implied 
exclusion of civil Courts’ jurisdiction cannot, 
therefore, bar such a suit. 

(Paras 15, 16) 


Under the Act there is a duty cast on 
traders to obtain licence and the Market 
committee has a right to grant licence on pay- 
ment of licence fees. Since the Act does not 
provide any remedy regarding that right, the 
general principle ubi jus ibi remedium will 
apply. AIR 1957 Bom 34, Disting. 

(Paras 17 to 21) 

Index Note:-— (B) Civil P. C. (1208), 
S. 9 — Exclusion of jurisdiction of Civil 
Court — Principles as laid down in AIR 
1969 SC 78, Reiterated. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1969 SC 78 == (1968) 3 SCR 662, 

Dhulabhai v. State of Madhya Pradesh 17 
AIR 1957 Bom 34 = 58 Bom LR 636, 

Thana Borough Municipality v. Akbar- 

ali Hasanali 4, 
(1952) 1 KB 101 = (1951) 2 All ER 

835, Biddle v. Truvox Engineering Co. 

Ltd.; Greenwood and Bateley Ltd. 
1949 AC 398 = (1941) 1 All ER 544, 

Cutler v. Wandsworth Stadium Ltd. 
(1935) 1 KB 75 = 152 LT 194, Monk 


v. Warbey 
(1923) 2 KB 832 = 129 LT 777, Phil- 
lips v. Britannia Hygienic Laundry 
1912 AC 149 = 106 LT 161, Black 
v. Fife Coal Co. 
1898 AC 387 = 78 LT 569, Pasmore v. 
v. Oswaldtwistle Urban District 


Counci 

(1898) 2 QB 402 = 79 LT 284, Groves 
v. Wimborne (Lord) 

1892 AC 345 = 67 LT 486, Cowley 
v. New Market Local Board 

(1884) 13 QBD 109 = 51 LT 158, 
Vallance v. Falle 

(1877) 2 Ex D 441 = 36 LT 761, 
Atkinson v. Newcastle Waterworks 


Co. 
(1831) 1 B & Ad 847 = 42 Digest 
750, 1758, Doe v. Bridges 7 

U. R. Lalit, for Petitioner; K. J. Abhyan- 
kar, for Respondent. 

ORDER:— These five applications in 
revision under Section 115 of the Code of 
Civil Procedure, are filed by the Agricultural 
Produce Market Committee, Sholapur, con- 
stituted under the Bombay Agricultural Pro- 
duce Markets Act, 1939, and now governed 
by the Maharashtra Agricultural Produce 
Marketing (Regulations) Act, 1963, and will 
be hereinafter referred to as “the Market 
Committee”. The Market Committee filed 
five suits, from which the above revisions 
arise, against five traders of Sholapur in 
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August, 1965, claiming to recover from each 
of them Rs. 100/- as licence-fees,.or in the 
alternative, as damages with interest at 12 


p. c. p. a. as the defendants traded in the- 


yards of the Market Committee without ob- 
taining respectively a licence during the 
period from September 1, 1963 to August 31, 
1964. 


2. It was alleged in the plaint that 
all the defendants in five suits, who are deal- 
ing in the agricultural produce as defined 
by the Bombay Agricultural Produce Markets 
Act, 1939, within the market area as traders, 
were purchasing and selling agricultural pro- 
duce in the market yard. and hence they 
were bound to obtain a licence after paying 
licence-fees to the Market Committee, as laid 
down by Sections 4, 5-A and 20 of the Bom- 
bay Agricultural Produce Markets 
Act, 1939 and Rule 65 (7) of the 
Bombay Agricultural Produce Markets Rules; 
1941. The plaintiff Market Committee fur- 
ther alleged that in the year 1963-64, with- 
out obtaining licences required under the Act 
and the Rules, the respective defendants car- 
tied on the trade in the market yard in the 
agricultural produce. On January 30, 1964, 
a notice was sent to each of them to obtain 
necessary licence. Ignoring the said notice 
and in violation of the law, the defendants 
continued that trade in the market-yard. 
Hence, the Market Committee prosecuted 
them in respect of the transactions of trade 
done by each of the traders and they were 
convicted on May 13, 1965 under Section 4 
(2), read with Section 20, and Rule 65 (7) 
framed under the Bombay Agricultural Pro- 
duce Markets Act, 1939, and sentenced to 
pay a fine of Rs. 15/- each, or in default, to 
suffer simple imprisonment for 7 days. 


3. The plaintiff Market Committee 
submitted that the Market Committee had 
a right to recover from every trader, buying 
or selling agricultural produce within the mar- 
ket area or yard of the Market Committee 
as licence-fees Rs. 100/- under the Mar- 
keting Act. and further that as the defen- 
dants traded without paying the licence-fees, 
the Market Committee was entitled to re- 
cover the licence fees as damages. In spite 
of this and notwithstanding the conviction of 
the defendants, the defendants did not care 
to pay the licence fees for the year 1963-64. 
Hence a suit was filed for the recovery of 
licence fees from each of the defendants. 


4. The suit was resisted by the de- 
fendants contending, inter alia, that the rules 
under which the licence fees were claimed 
were ultra vires and that the suit was not 
tenable in the Civil Court. The learned Joint 
Civil Judge (Junior Division) Sholapur, fram- 
ed three issues in the light of the pleadings 
of the parties: 


“(1) Whether the remedy of a suit for 
recovery of licence fees or compensation is 
available to the plaintiff? 
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(2) Is the new rule providing for licence 
fee of Rs. 100/- per year, irrespective of the 
nature of trade or business carried on by the 
licencee, invalid. ultra vires or illegal, for any 
reason mentioned in the defendant’s written- 
statement ? 

(3) Whether the present suit is maintain- 

able in view of the fact that the defendant 
was prosecuted, convicted and sentenced for 
doing business without licence?” 
On a careful consideration of the provisions 
of the Act and the Rules, the learned Civil 
Judge decided all the issues in favour of the 
Market Committee. The learned Civil Judge 
relied on the decision of this Court in Thana 
Borough Municipality v. Akbaralli Hasanali, 
58 Bom LR 636 = (AIR 1957 Bom 34) and 
held that as the Market Committee was en- 
titled to recover the licence fees and it suf- 
fered loss by non-payment by the defendants, 
the suit for the recovery of the amount of 
Rs. 100/- as licence fees was maintainable 
and decreed the plaintiff’s suit. 


5. Feeling aggrieved by the said Judg- 
ment and decree, the defendants filed five 
respective appeals, which were disposed of 
by a common Judgment by the District Judge, 
Sholapur, on February 1, 1967, by reversing 
the finding of the trial Court, relying on the 
aforesaid decision in 58 Bom LR 636 = 
(AIR 1957 Bom 34) though he came to the 
conclusion that the bye-laws and the rules 
were legally framed by the Committee and 
the Market Committee was entitled to receive 
Rs. 100/- as licence fees from each of the 
defendants. The learned Judge reversed the 
decree on the ground that the Civil Court 
had no jurisdiction to entertain the suit, in 
the absence of specific provision in the Act 
enabling the Market Committee to sue to 
recover licence fees who traded without a 
licence, observing as follows:— 

“But the Legislature did not intend to 
empower the Market Committee to recover 
its licence fee from such persons. To trade 
without a licence was considered as a public 
wrong and not as a private wrong. The Market 
Act was passed and the Market Committees 
were established for the better regulation of 
buying and selling of agricultural produce 
and, therefore, it was considered that no pri- 
vate wrong was committed by a person if 
he traded without a licence, but such a per- 
son committed a public wrong, and, there- 
fore, deserved criminal prosecution. There is 
no provision which empowers the Market 
Committee to file a suit to recover the 
licence fee.” i 
In arriving at this conclusion, as stated above, 
he relied on the ruling in 58 Bom LR 636 
= (AIR 1957 Bom 34) and the passage from 
Halsbury’s Laws of England Vol. I, Third 
Edn. quoted therein. 

6. The said decision of the District 
Judge is challenged in the above revision ap- 
plication on the ground that the decision is 
erroneous in law and the learned District 
Judge erred in halding that the suit was not 
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maintainable as the Civil Court had no juris- 
diction to try the claim of the Market Com- 
mittee for the recovery of licence-fees. 

7. The correct principles which 
should be applied are as stated by Halsbury’s 
Laws of England, Vol. I, Third edition, at 
paragraph 11, on page 9, which are as fol- 
lows: 

“Al.hough a person who suffers an in- 

fringement of some private right may in gene- 
ral maintain an action in respect thereof, yet 
in the case of a right which depends upon 
statute it may be that there is some statu- 
tory remedy Which alone he can pursue. In 
general, where a penalty is imposed for the 
breach of a statutory obligation, no action 
will lie at the suit of the person injured by 
the breach, but where it appears that the 
duty is imposed for the benefit of particular 
persons, there arises a common law a eorre- 
lative right of action in such persons if they 
are injured by its breach; the only rule which 
in all circumstances is valid is that the ans- 
wer to the question whether a right of ac- 
tion in the injured individual arises must de- 
pend on a consideration of the whole Act 
and the circumstances, including the pre- 
existing law, in which it was enacted.” 
This passage in Halsbury’s Laws of England 
is based firstly on Cutler v. Wandsworth 
Stadium Ltd., (1949 AC 398, at page 407), 
where it was laid down as follows: 

“No action lies at the suit of an indivi- 
dual bookmaker against the occupier of a 
licensed dog-racing track on which a totali- 
sator is lawfully in operation for failure to 
provide him with “space on the track where 
he can conveniently carry on bookmaking” 
in accordance with Section 11, sub-s. (2) (b) 
of the Betting and Lotteries Act, 1934. The 
obligation imposed by that section is enforce- 
able only by criminal proceedings for che 
penalties specified in Section 30, sub-s. (1), 
of the Act.” 

Lord Simonds observed as follows:— 

“It is, I think, true that it is often a 
difficult question whether, where a statutory 
obligation is placed on A., B., who conceives 
himself to be damnified by A's breach of 
it has a right of action against him. But on 
the present case I cannot entertain any 
doubt. I do not propose to try to formi- 
late any rules by reference to which such a 
question can infallibly be answered. The only 
Tule which in all circumstances is valid is 
that the answer must depend on a considera- 
tion of the whole Act and the circumstances, 
including the pre-existing law, in which it 
was enacted. But that there are indications 
which point with more or less force to the 
one answer or the other is clear from autho- 
rities which, even where they do not bind, 
will have great weight with the House. For 
instance, if a statutory duty is prescribed but 
no remedy by way of penalty or otherwise for 
its breach is imposed, it can be assumed that 
a right of civil action accrues to the person 
who is damnified by the breach. For, if it 
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were not so, the statute would be but a 
pious aspiration. But “where” an Act “(I 
cite now from the judgment of Lord Tenier- 
den C. J. in Doe v. Bridge, (1831) 1 B & 
Ad. 847) creates an obligation, and enforces 
the performance in a specified manner, we 
take it to be a general rule that perform- 
ance cannot be enforced in any other 
manner.” This passage was cited with ap- 
proval by the Earl of Halsbury I. C. in Pas- 
more v. Oswaldtwistle, (1898 AC 387); Ur- 
ban District Council. But this general rule 
is subject to exceptions. It may be that, 
though a specific remedy is provided by the 
Act, yet the person injured has a personal 
tight of action in addition. 1 cannot state 
that proposition more happily, or indeed more 
favourably to the appellant, than those in the 
words of Lord Kinnear in Black v. Fife Coal 
Co. Ltd., (1912 AC 149). “If the duty be 
established I do not think there is any seri- 
ous question as to the civil liability. There 
is no reasonable ground for maintaining that 
a proceeding by way of penalty is the only 
remedy allowed by the statute. The principie 
explained by Lord Cairns in Atkinson v. 
Newcastle Waterworks Co., ((1877) 2 Ex D 
441) and by Lord Herschell in Cowley v. 
Newmarket Local Board, (1892 AC 345) solves 
the question. We are to consider the scope 
and purpose of the statute and in particular 
for whose benefit it is intended. Now the 
object of the present statute is plain.. It was 
intended to compel mine-owners to make due 
provision for the safety of the men working 
in their mines, and the persons for whose 
benefit all these rules are to be enforced are 
the persons exposed to danger. But when a 
duty of this kind is imposed for the bene- 
fit of particular persons, there arises at com- 
mon law a correlative right in those persons 
who may be injured by its contravention.” 
An earlier and a later example of the appli- 
cation of the principle will be found in 
Groves v. Wimborne (Lord), ((1898) 2 QB 
402) and Monk v. Warbey, ((1935) 1 KB 75) 
in the former of which cases the Act in 
question was described by A. L. Smith L. J. 
as “a public Act passed in favour of the 
workers in factories and workshops to com- 
pel their employers to do certain things for 
their protection and benefit.” 

After these principles, Lord Simonds consi- 
dered the facts of the case before him in the 
light of the provisions of the Act, and ob- 
served as follows:— 


“For the sanction of criminal proceed- 
ings emphasizes that this statutory obligation. 
like many others which the Act contains, is 
imposed for the public benefit and that the 
breach of it is a public not a private wrong. 
Then it was said that the obligation imposed 
by Section 11 on the occupier of a track 
was intended for the benefit of bookmakers 
and, to make this argument more cogent, it 
was contended that only Ss. 11, 12, 13 and 
14 of the Act together with Sections 29 and 
30 need be looked at in order to get that 
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purview of the Act which the authorities 
prescribes. From this I dissent, Part H may 
perhaps be ignored, but Part I and Part IMI 
must clearly be read as a whole. So reading 
it, I have no doubt that the primary inten- 
tion of the Act was to regulate in certain 
respects the conduct of race tracks and in 
particular the conduct of betting operations 
thereon. If in consequence of those regula- 
tions being observed some bookmakers will 
be benefited, that does not mean that the 
Act was passed for the benefit of bookmakers 
in the sense in which it was said of a Fac- 
tory Act that it was passed in favour of the 
workmen in factories. I agree with Somer- 
vell L. J. that where an Act regulates the 
way in which a place of amusement is to 
be managed, the interests of the public who 
resort to it may be expected to be’ the pri- 
mary consideration of the legislature. If from 
the work of regulation any class of persons 
derives an advantage, that does not spring 
from the primary purpose and intention of 
the Act.” 


8. In the same case, Lord Du Parcg 
observed at page 410 as follows:— 

“ I agree with those who say, as was 
said by Stephen J. in Vallance v. Falle, (1884) 
13 QBD 109, that “the best way of finding 
out the meaning of statute is to read it and 
see what it means”, and I do not regret, any 
more than I understand Lord Greene M. R. 
to regret, the fact that, as he said in the 
present case, so-called rules of construction 
“have fallen into some disfavour”. It must 
be recognized, however, that the Courts have 
laid down, not indeed rigid rules, but prin- 
ciples which have been found to afford some 
guidance when it is sought to ascertain the 
intention of Parliament. In Philips v. Britan- 
nia Hygienic Laundry Co. Ltd., ((1923) 2 KB 
832) Bankers L. J. cited a well-known pass- 
age from the speech of Lord Macnaghten in 
Pasmore v. Oswaldtwistle Urban District 
Council, in which that noble and learned 
Lord, referred to the statement of Lord Ten- 
terden in Doe v. Bridges, spoke of the “gene- 
ral rule” that “where an Act creates an obli- 
gation, and enforces the performance in a 
specified manner......... that performance can- 
not be enforced in any other manner.” “Whe- 
ther the general rule is to prevail,” (said 
Lord Macnaghten) “or an exception to the 
general rule is to be admitted, must depend 
on the scope and language of the Act which 
creates the obligation and on considerations 
of policy and convenience.” 


Lord Reid observed at page 417:— 


“I see no reason to infer from the Act 
Tead as a whole or from the circumstances 
founded on by the appellant that the en- 
joyment of these facilities required or was 
intended to have any further protection than 
that afforded by the track occupier’s liability 
to prosecution if he failed to comply with 
the statutory provisions. But I think that 
the clearest indication of the intention of the 
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legislature is to be found in the terms of 
Section ‘11, sub-s. (2), itself. I find it extre- 
mely difficult to reconcile the nature of the 
provisions of this sub-section with an inten- 
tion to confer on individual bookmakers rights 
which each could enforce by civil action.” 
The passage in Halsbury’s Laws of England 
was further based on a decision in Biddle v. 
Truvox Engineering Co. Ltd.; Greenwood and 
Batley Ld., (1952) 1 KB 101. This was under 
the Factories Act. By Section 17 (2) of the 
Factories Act, 1937, the vendor of a ma- 
chine, inadequately guarded within the mean- 
ing of Section 17 (i), is guilty of an offence, 
and is liable toa penalty not exceeding £ 100. 
The plaintiff recovered damages from the de- 
fendants, occupiers of a factory, for injuries 
sustained by him by reason of a certain ma- 
chine used in the factory not being encased 
as required by Section 17 (1) of the Act. 
The defendants claimed contribution from the 
sellers of the machine under Section 5 (1) 
(c) of the Law Reform (Married Women and 
Tortfeasors) Act, 1935, alleging that if they 
had been sued by the plaintiff, they would 
have been liable in respect of the same 
damage by reason of their breach of the pro- 
visions of Section 17 (2). It was held by 
Funemore that on its true construction sub- 
section (2) of Section 17 was a penal provi- 
sion only, and accordingly the injured work- 
man had no right of action against the ven- 
dors for a breach of its provisions, and the 
claim of the defendants against them under 
Section 6 (1) (c) of the Act of 1935, there- 
fore, failed. 

9, It, thus, becomes clear that the 
question as to whether the Market Committee 
could file a suit having regard to the provi- 
sions of the penalty under Section 20 of the 
Bombay Agricultural Produce Markets Act, 
1939, will depend on a proper construction 
of the said Act. 

10. The act, with which we are con- 
cerned in the present case is the Bombay 
Agricultural Produce Markets Act, 1939, 
which was in force till the Maharashtra Agri- 
cultural Produce Marketing (Regulation) 
Act, 1963 (Maharashtra Act No. XX of 1964) 
came into force on May 25, 1967 (Vide Noti- 
fication dated May 19, 1967). It is, therefore, 
not necessary for us to refer to the Jater 
Act. The Bombay Agricultural Produce Mar- 
kets Act, 1939, was an Act to provide for 
the better regulation of buying and selling 
and the establishment of markets for agricul- 
tural produce in the Province of Bombay, as 
it then existed, and which included Sholapur. 

11. Under Section 3 of the said Act 
power was given to the Commissioner to in- 
form the intention of exercising control over 
the purchase and sale of agricultural produce 
in specified area. Under Section 4, after the 
expiry of the period specified in the noti- 
fication issued under S. 3 and after con- 
sidering such objections and suggestions. as 
may be received before such expiry and after 
holding such inquiry as may be necessary 
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the Commissioner by notification in the offi- 
cial gazette declared the area specified in the 
notification as market area for the purposes 
of the Act in respect of all or any of the kinds 
of agricultural produce specified in the said 
notification. Sub-section (2) of section 4 laid 
down that on and after the date on which any 
area is declared to be a market area under 
sub-section (1), no place in the said area 
shall, subject to the provisions of Sec. 5-A, 
be used for the purchase or sale of 
any agricultural produce specified in the noti: 
fication issued thereunder, except under a 
licence issued by the Commissioner pending 
the establishment of a market in such area 
under Section 5. Section 5 confers powers 
on the State Government to establish market 
committee: for every market area. Section 5A 
of the Act empowers the Market Committee 
to issue licence in accordance with the rules 
to traders, commission agents, brokers, weigh- 
men, measurers, surveyors, warehousemen 
and other persons to operate in the market. 
Section 6 provides for the constitution of 
Merket Committees, the details of which are 
not relevant for our purpose. 


42. Chapter III of the Act deals with 
the Incorporation of Market Committee. and 
its powers and duties. Section 7 in that 
Chapter lays down that every market com- 
mittee shall be a body corporate by such 
name as the State Government may specify 
by notification in the Official Gazette, and 
further it shall have perpetual succession and 
a common seal, may sue and be sued in its 
corporate name and shall be competent to 
acquire and hold, lease, sell or otherwise 
transfer any property and to contract and to 
do all other things necessary for the pur- 
poses for which it is established. Section 9 
speaks about the appointment and salaries 
of servants of the Market Committee, and 
Section 10 deals with the execution of con- 
tracts by the Market Committee. Section 11 
empowers the Market Committee to levy 
fees on the agricultural produce bought and 
sold by licencees in the Market area. Sec- 
tion 13 lays down that all money received by 
a Market Committee shall be paid into a 
fund to be called “The Market Committee 
Furid” and all expenditure incurred by the 
Market Committee under or for the purpose 
of this Act shall be defrayed out of the 
said fund. Section 14 lays down the purpose 
for which the fund shall be expended. It is 
not necessary to refer to other sections or 
Chapter IV which deals with Trade Allow- 
ances, and Chapter V which deals with mis- 
cellaneous provisions, including Section 26 
(2) (£), which empowered the State Govern- 
ment to frame rules, to regulate the issue of 
licences to traders, commission agents, bro- 
kers, weighmen, measures, surveyors, ware- 
housemen and other persons operating in the 
market in the form in which and the condi- 
tions subject to which such licences shall be 


issued or renewed, and the fees to be charg- 
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ed therefor. Section 20 of the Act runs as 
follows:— : ' 

“Whoever contravenes the provisions of 

Section 4 shall, on conviction, be punishable 
with fine which may extend to five hundred 
rupees, and in the case of a continuing con- 
travention with a further fine which may ex- 
tend to one hundred rupees for every day 
during which the contravention is continued 
after first conviction.” 
In exercise of the powers conferred on State 
Government, under S. 26 of the Act, the Bom- 
bay Agricultural Produce Markets Rules, 1941 
were framed. It is sufficient for the purposes 
of these revision applications to quote R. 65 
of those Rules. Rule 65 runs as follows :— 

“Licensed traders and general commis- 
sion agents.— (1) No person shall do bùsi- 
ness as a trader or a general commission 
agent in agricultural produce in any market 
except under a licence granted by the mar- 
ket committee under this rule. 

(2) Any person. desiring to hold such 
lincence shall make a written application for 
a licence to the market committee and shall 
pay a fee of one hundred rupees. 


(3) On receipt of such application toge- 
ther with the proper amount of the fee, the 
market committee may, after making such en- 
quiries, as may be considered necessary for 
the efficient conduct of the market grant him 
the licence applied for. On the giant of such 
licence the applicant shall execute an agree- 
ment in such form as the market committee 
may determine, agreeing to conform with 
these rules and the bye-laws and such other 
conditions as may be laid down by the market 
committee for holding the licence. 


(4) Notwithstanding anything contained 
in sub-rule (3), the market committee may re- 
fuse to grant a licence to any person, who in 
its opinion, is not solvent or whose operations, 
in the market area are not likely to further 
efficient working of the market under the 
control of the market committee. 

(5) The licence shall be granted for a 
period of one year, after which it may be 
renewed on a written application and after 
such enquiries as are referred to in sub- 
rule (3) as may be considered necessary, and 
on payment of the fee provided in sub-r. (2). 

(6) The names of all such traders and 
general commission agents shall be entered in 
a register to be maintained for the purpose. 

(7) Whoever does business as a trader or 
a general commission agent in agricultural 
produce inany market without a licence 
granted under this rule or otherwise contravenes 
any of the provisions of this rule shall on con- 
viction be punishable with fine, which may 
extend to Rs. 200 and in the case of a con- 
tinued contravention with a further fine which 
may extend to Rs. 50 for every day during 
which the contravention continues after the 
date of the first conviction, subject to the 
maximum of Rs. 200/-. 


13. The Market Committee, Shola- 
pur, had also framed bye-laws under Rule 53 
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(2) of the Bombay Agricultural Produce Mar- 
kets Rules, 1941. 

14. Bye-law 33 runs as follows:— 

“Ficence-fees: (1) All traders, general 

commission agents, weighmen, measurers, 
surveyors and warehousemen operating In 
the market shall pay full fees for each mar- 
ket year or any part thereof as per Sche- 
dule I given in Appendix No. 2 for obtain- 
ing licences, required to be taken by them 
under Rules Nos. 65 and 67.” 
Schedule No. I in Appendix 2, provided that 
every trader has to pay licence fee for the 
market year at the rate of Rs. 100/-, the 
market year being the year beginning from 
September 1, till August 31 following under 
Bye-law 32. 

15, It is clear from the perusal of 
this Act, Rules and Bye-laws that penalty is 
provided only for trading without a licence. 
It is not a penalty for non-payment of 
licence fees. 

16. The principle stated in Halsbury 
in ‘the aforesaid passage, relying on the above 
cases, therefore, is entirely irrelevant so far 
as the recovery of the licence fees is con- 
cerned. It is clear from the provisions of 
the Act and the Rules framed thereunder, 
that the Agricultural Produce Market Com- 
mittee is vested with powers to issue licence 
on payment of licence fees. The funds are 


meant for its services under the Act for 
carrying out its purpose under the law. 
17. The only question, however, 


which arises in these revision applications is 
whether merely because fees are to be paid 
on the applications made by the traders, or 
because the traders are liable to be prosecut- 
ed for trading without a licence, a suit for 
recovery of the fees from traders, who are 
trading without a licence, is not maintain- 
able at the instance of the Market Commit- 
tee. Tt is well settled that under the legal 
system in this Country an exclusion of the 
jurisdiction of the Civil Court is not readily 
to be inferred unless certain conditions are 
fulfilled, viz. (1) Where the statute gives a 
finality to the orders of the special tribunals 
the Civil Courts’ jurisdiction must be held 
to be excluded if there is adequate remedy 
to do what the Civil Court would normally 
do in a suit. Such provision, however, does 
not exclude those cases where the provisions 
of the particular Act have not been complied 
with or the statutory tribunal has not acted 
in conformity with the fundamental princi- 
ples of judicial procedure. (2) Where there 
is an express bar of the jurisdiction of the 
Court, an examination of the scheme of the 
particular Act to find the adequacy or the 
sufficiency of the, remedies provided may be 
relevant, but is not decisive to sustain the 
jurisdiction of the civil Court. Where there 
is no express exclusion the examination of 
the remedies and the scheme of the particu- 
lar Act to find out the intendment becomes 
necessary and the result of the inquiry may 
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be decisive. In the latter case it is necessary 
to see if the statute creates a special right 
or a liability and provides for the determina- 
tion of the right or liability and further lays 
down that all questions about the said right 
and liability shall be determined by the tri- 
bunals so constituted, and whether remedies 
normally associated with actions in civil 
Courts are prescribed by the said statute or 
not. (3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted under 
that Act. Even the High Court cannot go 
into that question on a revision or reference 
from the decision of the Tribunals. (4) When 
a provision is already declared unconstitu- 
tional or the constitutionality of any provi- 
sion is to be challenged, a suit is open. A 
writ of certiorari may include a direction 
for refund of the claim if clearly within the 
time prescribed by the Limitation Act, but 
it is not a compulsory remedy to replace a 
suit. (5) Where the particular Act contains 
no machinery for refund if tax collected in ex- 
cess of constitutional limits or illegally col- 
lected, a suit lies. (6) Questions of the cor- 
rectness of the assessment apart from its cons- 
titutionality are for the decision of the au- 
thorities and a civil suit does not lie if the 
orders of the authorities are declared to be 
final or there is an express prohibition in the 
particular Act. In either case the scheme of 
the particular Act must be examined, because 
it is a relevant enquiry. (See: Dhuiabhai etc. 
Me ae of Madhya Pradesh, AIR 1969 SC 


18. Section 9 of the Code of Civil 
Procedure Jays down that the Civil Courts 
shall (subject to the provisions herein con- 
tained) have jurisdiction to try all suits of a 
civil nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. We must, therefore. see if there is 
express or implied bar in the Bombay Agri- 
cultural Produce Markets Act, 1939, to the 
suits filed by the Market Committee in these 
cases to recover licence fees. There is no 
express bar. The learned District Judge has 
held that there is implied bar, because the 
act provides a remedy by way of filing a 
prosecution against the dealers for trading 
without licence. In my judgment, the view 
taken by the learned District Judge is patent- 
ly erroneous as it cannot be said on reading 
the provisions referred to above and the 
entire Act and the Rules made thereunder 
that the Act has provided any remedy for 
the recovery of licence fees. The prosecution 
is launched not for recovering the licence 
fees, which the trader is bound to pay in 
order to trade in the market area, but for 
trading without a licence. It cannot be said 
that non-payment of fees is a public wrong 
done to the Market Committee, which is a 
person in the eye of law. It may be that 
the trading without a licence is a public wrong, 
and therefore, the trader is liable to be pro- 
secuted. But the non-payment of fees is 
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also a Wrong to the Corporate body, and I do 
not: see how the passage cited from Halsbury’s 
Laws of England or any of the cases referred 
above, bar a suit or how the general princi- 
ple of implied exclusion of civil Court’s juris- 
diction can bar a suit of the nature filed by 
the Market Committee against dealers in the 
present case for the recovery of fees. 


19, Mr. Abhyankar, supporting the 
reasoning of the learned District Judge, sub- 
mitied that such a view cannot be taken in 
view of the decision of Bavdekar J. in 
58 Bom LR 636 = (AIR 1957 Bom 34). The 
facts of that case are, however, distinguish- 
able. That was a case where the Munici- 
pality had filed a criminal complaint against 
the respondent under Section 123 (7) of 
the Bombay Municipal Boroughs Act, 1925, 
for unauthorised construction of a building 
in the municipal area. During the pendency 
of this complaint, the municipality filed a 
suit against the respondent under Section 204 
of the Act for an injunction restraining the 
respondent from occupying the said building 
either by himself or his tenant and for a 
direction to the respondent to demolish the 
unauthorised construction. It was in these 
circumstances that Bavdekar J. felt that the 
subject-matter of the complaint and the suit 
were one- and the same, viz, unauthorised 
construction. and as the statute had provided 
a remedy to the Municipality, a suit for in- 
junction was not maintainable. 

20. That case can have no applica- 
tion to the present case where the suit is for 
the recovery of licence-fees or damages. The 
suit is not for damages or for an injunction 
regarding trading without a licence which is 
a public wrong. The suit is for the recovery 
of licence-fees, which the Market Com- 
mittee would have recovered legally. There 
was a duty cast on the traders to obtain a 
licence corresponding to that duty. The Com- 
mittee had a right to grant licence on payment 
of Jicence-fees. That right could not be en- 
forced by prosecuting the traders for trading 
without licence. In my judgment, the right 
of the Market Committee to recover licence- 
fees corresponds to the duty of the traders to 
obtain a licence before trading in the Market 
area. As the Act has not provided for any 
remedy regarding that right, the general prin- 
ciple ubi jus ibi remedium, will apply and 


the Market Committee is entitled to file a suit- 


to recover the licence-fees as damages for the 
breach of the duty imposed by the Bombay 
Agricultural Produce Markets Act. 1939, on 
the traders. 


21. Where there exists a right re- 
cognized by law, there exists also a remedy 
for the infringement of such right. It can- 
not be contended that the right of the Market 
Committee to recover licence-fees or dama- 
ges in lieu of Hicence-fees for breach of the 
duty imposed on the traders, is remedied by 
prosecuting them for trading without a licence. 
The prosecution for trading without a licence 
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is intended by the Legislature for the benefit 
of the public. The right to recover the licence- 
fees is conferred on the Market Committee 
under the Act, Rules and Bye-laws. for its own 
benefit. The amount would go into the funds 
of the Market Committee, which is necessary 
for the Market Committee to function. I am. 
therefore, of the opinion that the learned Di- 
strict Judge erred in dismissing the plaintiff's 
suit on the ground that the suit was not main- 
tainable merely because the defendants were 
prosecuted or are liable to be prosecuted 
under the Act. 

22. There is no dispute that if the suit 
is maintainable, the Market Committee is en- 
titled to recover licence-fees as damages. 

23. The revision applications are, 
therefore, allowed, the judgment and decree 
passed by the learned District Judge are set 
aside and the decrees passed by the trial 
Court in all the five cases are restored for 
the reasons stated hereinabove. The defen- 
dants in each of the suits to pay the costs in 
respect of the respective suits and appeals to 
the petitioners. The defendants to pay 
costs of the Market Committee in also this 
Court. Rule made absolute in each of the 
matters. 

Rule made absolute. 
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Index Note:— (A) Bombay Tenancy and 


Agricultural Lands (Vidarbha Region) 
Rules (1959), R. 17 — Validity — Rule 
does not violate provisions of Article 14 or 
Article 19 of the Constitution. (X-Ref:— 
Constitution of India, Arts. 14, 19). 

Brief Note:— (A) The rule is framed 
within the power conferred by Section 118 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act which is pro- 
tected from attack under Article 31-A of the 
Constitution. Moreover, the rule is a part 
of the scheme of the Act itself. The classi- 
fication made by the rule is based on intelli- 
gible differentia. It provides for two distinct 
classes one of those who have separated 
their shares on or after 30-6-1959 and the 
another who have done so prior to that date. 
The persons belonging to same class are treat- 
ed equally and there is no discrimination. 
The liability created by the rule is again 
strictly prospective and is therefore not hit 
by Article 14 of the Constitution. (Case law 
discussed). (Paras 6 to 9, 11) 
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JUDGMENT:— The petitioner is a 
tenure-holder of survey number 125/1, 
area 18 acres 37 gunthas, land revenue 


Rs. 28.37 of village Tembhurna, taluq Kham- 
gaon, district Buldana. A partition was 
effected on 30-6-1959 between the petitioner, 
his brother and father and along with the 
other property the aforesaid survey number 
was allotted to the share of the petitioner. 
His name was also duly mutated in the record 
of rights. The petitioner was a minor hav- 
ing been born on 11-10-1956 on the date of 
partition. 


2. Respondent No. 1 Ninaji was cul- 
tivating survey number 125/1 as a tenant. 
Suo Motu proceedings for considering the 
question whether Ninaji. the tenant had be- 
come the owner of the property were started 
by the Additional Tahsildar and the Agri- 
cultural Lands Tribunal, Khamgaon. In these 
proceedings it was contended by the tenure- 
holder that he being a minor the pro- 
perty cannot be transferred in favour of the 
tenant. The Agricultural Lands Tribunal 
held that the suit field could be compulsorily 
transferred in favour of the tenant because 
the share of the petitioner in the joint family 
property was not separated by metes and 
bounds before the prescribed date as contem- 
plated by second proviso to sub-section (2) 
of Section 41 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act 
and thereafter the Lands Tribunal proceeded 
to fix the price at 48 times the land revenue. 


3. This order passed by the Agricul- 
tural Lands Tribunal was challenged before 
the Sub-Divisional Officer, Khamgaon. The 
order passed by the Lands Tribunal was 
modified by the Sub-Divisional Officer by re- 
ducing the price. According to the Sub-Divi- 
sional Officer, the price had to be calculated 
at 36 times the land revenue, and therefore, 
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the calculations were made accordingly. The 
Sub-Divisional Officer also placed reliance on 
Rule 17 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Rules, 1959, 
hereinafter referred to as the Rules. read with 
the proviso to sub-section (2) of Section 41 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, herein- 
after referred to as the Act, and held that 
in spite of the minority of the petitioner the 
tenant was entitled to be declared as pur- 
chaser of the land in question. Therefore, 
except for the modification in the fixation of 
the price the Sub-Divisional Officer maintain- 
ed the order passed by the Agricultural Lands 
Tribunal. 


4. This order of the Sub-Divisional 
Officer was challenged before the Maharashtra 
Revenue Tribunal. The Revenue Tribunal 
by its order dated 29-11-1968 held that the 
minority of the petitioner did not come in 
the way of respondent No. 1 Ninaji being 
conferred with the rights of ownership. in 
view of the second proviso to sub-sec. (2) 
of Section 41 of the Act read with Rule 17 
of the Rules. Therefore, the revision applica- 
tion was dismissed. Against this order of 
the Revenue Tribunal the present writ peti- 
tion has been filed by the petitioner Tenure- 
holder. 


5. Shri Chandurkar, who appears be- 
fore me for the petitioner-tenant, contended 
that Rule 17 of the Rules is ultra vires of 
the provisions of Article 14 of the Consti- 
tution of India, He contended that the 
prescribed date fixed by Rule 17 of the Rules 
has no rational basis, that a discrimination 
has been made by the second proviso to sub- 
section (2) of Section 41 and Rule 17 of the 
Rules with respect to the partition which has 
taken place before 30-6-1959 and that taking 
place after that date and the said provision 
is. therefore, discriminatory and is violative 
of the provisions of Article 14 of the Cons- 
titution. Consequently, therefore, the date 
fixed, namely, 30-6-1959, is one which has to 
be ignored while giving effect to the provi- 
sions of Section 41 (2) of the Act. The classi- 
fication made on the basis of this date of 
partition is without any basis, and therefore, 
the said rule is liable to be struck down be- 
ing violative of the fundamental right of the 
petitioner guaranteed under Article 14 of the 
Constitution. This is the only ground which 
has been argued in this writ petition. Shri 
Chandurkar for this proposition relied upon 
a decision of this Court in Balabhau Nanaji 
v. Bapuji Satyaji, 1957 Nag LJ 351 = (AIR 
1957 Bom 233) (FB). 

6. It cannot be disputed in view of 
the decisions of the Supreme Court in Maha- 
deo Paikaji Kolhe v. State of Bombay. AIR 
1961 SC 1517 and Shri Kalanka Devi Sans- 
than v. Maharashtra Revenue Tribunal, 1970 
Mah LJ 1 = (AIR 1970 SC 439), that the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 is rendered im- 
mune from attack or challenge on the ground 
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of violation of Articles 14 and 19 of the 
Constitution of India in view of Article 31-A 
of the Constitution. It also cannot be dis- 
puted that Rule 17 of the Rules has been 
framed by the Government by virtue of the 
power vested in it under Section 118 of the 
Act. The term “prescribed” has been defined 
in the Act in Section 2 (23) meaning thereby 
prescribed by rules made under the Act. In 
exercise of the powers conferred by S. 118 
of the Act, the State Government has fram- 
ed Rule 17 which reads as under: 


“17. Last date for separation of share 

under sub-section (2) of Section 38 and sub- 
section (2) of Section 41:—- The 30th June, 
1959 shall be the prescribed date referred to 
in the first proviso to sub-section (2) of Sec- 
tion 38 and in second proviso to sub-sec. (2) 
of Section 41.” 
This statutory rule is within the power con- 
ferred by the section of the Statute upon the 
State Government. The said rules are sub- 
ject to previous publication in the Official 
Gazette and are required to be laid before 
each house of Legislature. They are also 
subject to modification by the State Legisla- 
ture. In this view of the matter in my opin- 
ion, even this rule would be protected from 
attack under Article 31-A’ of the Constitu- 
tion. 


7. The Supreme Court had an occa- 
sion to deal with this aspect of the matter 
in Latafat Ali Khan v. The State of U. P. 
(1971) 2 SCC 355 = (AIR 1973 SC 2070). 
In the said case Rules framed under the 
U. P. Imposition of Ceiling on Land Hold- 
ings Act, 1960 were challenged. While up- 
holding the validity of the said Rules it was 
observed by the Supreme Court: 





“It seems to us that if a statutory rule 

is within the powers conferred by a section 
of a statute protected by Article 31-B. it is 
difficult to say that the rule must further be 
scrutinised under Articles 14, 19 etc. Rule 4 
(4) seems to us to be a rule which does not 
go beyond the powers conferred under Sec- 
tion 6 (xvii), read with Section 44 of the 
Act. At any rate, Section 6 (xvii) and R. 4 
(4) are part of a scheme of land reform in 
U. P. and would be protected from attack 
under Article 31-A of the Constitution.” 
In the present case also Section 38 (2), first 
proviso and Section 41 (2), second proviso, 
and Rule 17 are part of the scheme of the 
Tenancy Act itself. Rule 17 as framed is 
within the rule making power conferred upon 
the State Government under Section 118 read 
with other relevant provisions of the Act. 
This being the position, in my opinion, the 
said sections as well as the rule framed 
thereunder would be protected from attack 
or challenge on the ground of violation of 
Articles 14 and 19 of the Constitution. under 
Article 31-A of the Constitution of India. 

8. Even otherwise the said rule is 
not violative of the fundamental right of the 
[petitioner guaranteed under Article 14 of the 
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Constitution. It is not difficult to find out 
the rationale behind the fixation of the said 
date by the rule. As observed by this Court 
in Shrikrishna Nimaji v. Namdeo, 1963 Mah 
LJ 289=(AIR 1963 SC 163), this date has 
been fixed in order to enable persons falling 
into the special categories to get the benefit 
of sub-section (2) of Section 38 of the Act. 
After quoting sub-section (2) of Section 38, 
the Full Bench observed: 

“This sub-section extends the time for 
terminating the tenancy and making an appli- 
cation for possession in the case of the per- 
sons, who belong to the categories mention- 
ed in clauses (a) to (d). This is subject to 
the conditions mentioned in the proviso, one 
of which is that if such person is a member 
of a joint family, his share in the joint 
family property has been separated by metes 
and bounds before the prescribed date. The 
Act came into force on 30th December 1958, 
and in order to enable persons falling with- 
in the special categories to get the benefit 
of this sub-section, 30th June, 1959 was fix- 
ed as the prescribed date. They were, there- 
fore, given about six months’ time to get 
their shares separated by metes and bounds. 
If such a person’s share was so separated 
before 30th June 1959, he can terminate the 
tenancy and apply for possession after this 
date, during the period specified in cls. (A) 
and (B) of the sub-section.” 


9, It is apparent from this that this 
date, namely, 30th June 1959, was fixed so as 
to enable the persons to get the benefit of the 
various provisions of the Act. Six months’ 
time was granted to them to get their shares 
separated by metes and bounds. Therefore, 
it cannot be said that either the time granted 
or the date fixed is unreasonable or has no 
reasonable nexus with the object to be achiev- 
ed by the Act. All the persons belonging to 
the specified categories were granted reason- 
able time to get their shares separated by 
metes and bounds before the prescribed date. 
The date fixed is a prospective date, namely, 
30-6-1959, though the Act and Rules came 
into force earlier. Thus all the persons be- 
longing to the specified categories were 
given reasonable opportunity in this behalf 
and are treated equally. This classification 
is founded on an intelligible differentia which 
has a rational relation to the object sought 
to be achieved by the Act. Further, in my 
opinion, provisions of Article 14 of the 
Constitution will not apply to such a case. 
As held by the Supreme Court in Hathising 
Manufacturing Co. Ltd. v. Union of India, 
AIR 1960 SC 923 a Statute creating a liabi- 
litv which is strictly prospective is not hit by 
Article 14 of the Constitution. In this con- 
text, it was observed by the Supreme Court 
in the said decision as under:— 

“Article 14 of the Constitution is not 
violated by making by law a distinction be- 
tween employers who closed their undertak- 
ings on or before November 27, 1956. and 
those who closed their undertakings after that 
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date. The State is undoubtedly prohibited 
from denying to any person equality before 
the law or the equal protection of the laws, 
but by enacting a law which applies general- 
ly to all persons who come within its ambit 
as from the date on which it becomes opera- 
tive, no discrimination is practised. When 
Parliament enacts a law imposing a liability 
as flowing from certain transactions prospec- 
tively, it evidently makes a distinction be- 
tween those transactions which are covered 
by the Act and those which are not covered 
by the Act, because they were completed be- 
fore the date on which the Act was enact- 
ed. This differentiation, however, does not 
amount to discrimination which is liable to 
be struck down under Article 14. The power 
of the legislature to impose civil liability in 
respect of transactions completed even be- 
fore the date on which the Act is enacted 
does not appear to be restricted. If, as is 
conceded—and in our judgment rightly—by 
a statute imposing civil liability in respect 
of post-enactment transactions, no discrimi- 
nation is practised, by a statute which im- 
poses liability in respect of transactions which 
have taken place after a date fixed by the 
statute, but before its enactment, it cannot 
be said that discrimination is practised. Arti- 
cle 14 strikes at discrimination in the appli- 
cation of the laws between persons similarly 
circumstanced; it does not strike at a differen- 
tiation which may result by the enactment 
of a law between transactions governed 
thereby and those which are not governed 
thereby. If the argument that discrimination 
results when by statute a civil liability is im- 
posed upon transactions which were other- 
wise subject to such liability be accepted, 
every law which imposes civil liability will 
be liable to be struck down under Art. 14 
even if it comes into operation on the date 
on which it is passed, because immediately 
on its coming into operation, discrimination 
will arise between transactions which will be 
covered by the law after its coming into 
force and transactions before the law came 
into force which will not naturally be hit 
by it. If a statute creating a civil liability 
which is strictly prospective is not hit by 
Art. 14, a law which imposes liability on 
transactions which have taken place before 
the date on which it was enacted, cannot 
also be hit by Article 14. By bringing with- 
in its fold transactions before the date of 
its enactment, in truth, the date of the appli- 
cation of the Act is related back to a period 
anterior to the date on which the Act was 
enacted.” 


Similar view has been taken by the Supreme 
Court in Bihari Lal Batra v. Chief Settle- 
ment Commissioner (Rural) Punjab, AIR 
1965 SC 134. In the said decision Rule 2 
(b) of the Displaced Persons (Compensation 
and Rehabilitation) Rules (1955) was attack- 
ed on the ground of discrimination under 


Atticle 14 of the Constitution of India. In 
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para 6 of the said judgment it was observed 
by the Supreme Court as under: 


“We must confess our inability to com- 
prehend what precisely was the discrimination 
which the rule enacted which rendered it 
unconstitutional as violative of Article 14. So 
far as we could understand the submission, 
the unreasonable discrimination was said to 
exist because of the operation of the proviso. 
Under the proviso in regard to quasi-per- 
manent allotments ‘already made’ i.e. made 
before May 21, 1955 in the States of Pun- 
jab and Pepsu, the test of what was to be 
considered as “urban area” was to be deter- 
mined on the basis of the state of circum- 
stances which obtained on 15th August, 1947. 
The allotment in favour of the appellant was 
after the rules came into force and was not 
one “already made”. Therefore if on the 
date of the allotment the land was in an 
urban area, the allotment would be governed 
by the main para of the definition and so 
could not have been validly made and that 
was the reason why it was set aside. The 
discrimination is said to consist in the rule 
having drawn a dividing line at the date 
when it came into force, for determining 
whether the allotment was valid or not. It 
is the discrimination that is said to be in- 
volved in this prospective operation of the 
rule that we find it difficult to appreciate. 
It is possible that before the rules were fram- 
ed the land now in dispute could have been 
allotted, but because of this it is not possible 
to suggest that the rule altering the law in 
this respect which ex concessis is within the 
rule making power under the Act, is invalid. 
Such a contention is patently self-contradic- 
tory. Every law must have a beginning or 
time from which it operates, and no rule 
which seeks to change the law can be held 
invalid for the mere reason that it effects 
an alteration in the Jaw. It is sometimes 
possible to plead injustice in a rule which is 
made to operate with retrospective effect, but 
to say that a rule which operates prospective- 
ly is invalid because thereby a difference is 
made between the past and the future, is 


one which we are unable to follow.” 

In the present case also Rule 17 of the Rules 
is to operate prospectively. The Tenancy Act 
came into force on 30th December, 1958 and 
six months’ time was granted to the persons 
to get their shares separated by metes and 
bounds. Therefore, it is quite clear that the 
date fixed is a future date which is prospec- 
tive. In this view of the matter, in my opin- 
ion, as held by the Supreme Court, it can- 
not be said that the said rule is discrimina- 
tory. The petitioner and the persons. name- 
ly, tenure-holders who separated their shares 
on or after 30-6-1959, belong to one distinct 
class and are treated enqually. The persons 
who have separated their shares prior to 30- 
6-1959 and the persons who have separated 
their shares after the said date belong to 
two separate classes. The persons belonging 
to the same class are treated equally. In 
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this view of the matter, in my opinion, it 
cannot be said that the said rule treats the 
persons belonging to the same class differently, 
The said rule, therefore, cannot be said to 
be discriminatory. 


10. The decision in 1957 Nag LJ 351 
= (AIR 1957 Bom 233) (FB) (cit. supra) is 
not applicable to the facts and the circum- 
stances of the present case, because in that 
case the provisions made were to operate 
with retrospective effect. Such a provision 
cannot be compared with Rule 17 of the 
Rules which is to operate prospectively. 


ii. In the result, therefore. the chal- 
lenge to Rule 17 of the Rules on the ground 
that it is discriminatory and is, therefore, 
violative of the petitioner's fundamental right 
guaranteed under Article 14 of the Consti- 
tution must fail. 

12. In the view which I have taken, 
the petition fails and is dismissed. However, 
in the circumstances of the case there will 
be no order as to costs. 

Petition dismissed. 
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Krishna Laxman Yadav and others, Peti- , 


tioners v. Narsinghrao Vithalrao Sonawane 
and another, Opponents. 

Special Civil Application No. 2764 of 
1968, D/-2-3-1972, against order of Asstt. J, 
at Poona. D/- 7-8-1964. 

Index Note:— (A) Bombay Rents, Hotel 
and Lodging House Rates (Control) Act (57 
of 1947). S. 28 — Destruction of tenanted 
house by floods does not determine tenancy 
— Suit by tenants to declare right to re-cccupy 
corresponding portion in new house proposed 
to be built by landlord on same site is main- 
tainable — Small Cause Court has jurisdiction 
to try it — (X-Ref:— T. P. Act (1882), Sec- 
tion 108, CI. (e)). 

Brief Note:— (A) Where as a result of 
floods the house occupied by tenants is ex- 
cessively damaged and is Jater on removed by 
the municipal corporation as being dangerous 
to human life and the landlord commences to 
construct a new building at the site of the old 
house, the tenants are entitled to maintain a 
suit under S. 28, claiming a declaration that 
their tenancies had not been extinguished and 
that they were entitled to occupy as tenants 
in newly constructed tenements at the place 
equivalent to the original tenements occupied 
by them, and further a permanent injunction 
for restraining the landlord from letting out 
the tenements in the new building to outsiders. 
The Court of Small Causes had jurisdiction 
under S. 28 to try the suit. 

(Para 8) 


The destruction of the house did not 
determine the tenancy. The right of occupation 
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is incidental to the contract of tenancy which 
has continued to exist between the parties. 
The tenants would be entitled to specific per- 
formance of their rights in respect of the con- 
struction that will be put up. They would be 
entitled to occupy the tenements, of equal 
proportion and at about the same place as in 
the original house. Existence of new con- 
struction was unnecessary for granting the 
relief claimed in the suit. Appeal No. 557 
of 1952 (Bom.), Explained; AIR 1965 Bom 
177 (FB), (1948) 1 All ER 306 & (1948) 2 All 
ER 141, Relied on; Sp. C. A. 973 of 1966 
(Bom) & CRA 1177 of 1965, D/- 12-7-1966 
(Bom), Referred. (Para 11) 


Index Note:— (B) Bombay Rents, Hotel 
and Lodging House Rates (Control) Act (57 
of 1947), S. 28 — Suit by tenants for possess- 
fon of leased premises — Small Cause Court 
has exclusive jurisdiction — (X-Ref:— Civil 
P. C. (1908), S. 9). (Para 6) 

Brief Note:— (B) Section 28 of the Rent 
Act makes the Court of Small Causes a Court 
of exclusive jurisdiction in respect of suits and 
proceedings between a landlord and a tenant 
relating to the recovery of possession of any 
premises to which the provisions of Part II of 
the Act are applied. 


(Para 6) 

Index Note:— (C) Civil P. C. (1908). 

S. 9 — Jurisdiction with reference to subject- 
matter —- Determination of. 


Brief Note:— (C) It is well settled that 
in connection with the question of jurisdiction 
the facts mentioned in the plaint and the 
nature of the plaint are the only relevant 
matters which can be looked at. 


(Para 6) 

Index Note:— (D) Civil P. C. (1908), 
Q. 1, R. 9 — Multifariousness—Destruction of 
house occupied by several tenants by floods 
~~ New house proposed to be constructed on 
old site by landlord — One suit by several 
tendnts for re-occupation of tenement in mew 
house —— Not bad for multifariousness. 

Brife Note :— (D) The result of the pro- 
visions of O. 1. R. 1 is that where right to 
telief exists in favour of several plaintiffs as 
a result of the same transaction, even if the 
right to relief is several the plaintiffs would be 
entitled to join in the same suit for the several 
reliefs, the only pre-condition being that com- 
mon question of law or fact arose between 
the plaintiffs. Hence, where a tenanted house 
occupied by several plaintiffs as tenants was 
destroyed by floods and a new house of small 
room tenements is intended to be constructed 
at the old site. a suit by the several tenants- 
plaintiffs for re-occupation of the new tene- 
ment by each of the plaintiffs-tenants is not 
bad for multifariousness. There was a com- 
mon question of law which had arisen by 
reason of the destruction of the house in con- 
sequence of the floods. The relief claimed 
was essentially several and did not exist joint- 
ly in favour of the plaintiffs. 

(Para 12) 
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Cases Referred: Chronological Paras 

(1966) CRA No. 1177 of 1965, D/- 12-7- 
1966 (Bom) , . 8 

(1966) Spl. C. A. No. 973 of 1966 
(Bom) 

AIR 1965 Bom 177 = 66 Bom LR 645 
(FB), Dattatraya Krishna v. Jairam 
Ganesh 

(1952) Appl. No. 557 of 1952 (Bom) 


(1948) 1 All ER 306 = 1948 LJR 
1080, Simper v. Coombs 5, 
(1948) 2 Ail ER 141 = 1948 LIR 1388, 
Denman v. Brise 5, 
S. C. Pratap, for Petitioners; S. M. Mha- 
mane and S. K. Vaidya, for Opponent No. 1. 
K. K. DESAI, J.:— This is a petition on 
behalf of the original plaintiffs in Small 
Causes Court Civil Suit No. 1543 of 1962 
instituted at Poona. Respondent No. 1 is 
the original defendant-landlord. 


2. The Respondent No. 1 owns a 
house bearing City Survey No. 24 situate at 
Somwar Peth, Poona. The house consisted 
of different small tenenents on the ground 
and two floors. The Petitioners Nos. 1 to 
7 occupied different tenements at monthly 
rents. In consequence of the Panshet floods 
which occurred on 12th July 1961. the house 
was flooded with waters and excessively 
damaged. By a notice given in August 1961, 
the Municipal Corporation of Poona directed 
the Respondent No. 1 to remove first and 
second floors of the house as being danger- 
ous to human life. The tenants claimed that 
the notice should be withdrawn but the Cor- 
poration refused to withdraw the notice. A 
large part of the house fell down in Novem- 
ber 1961 and the Municipal Corporation ulti- 
mately removed the house to level of the 
plinth and called upon the Respondent No. 1 
to remove the debris. After the debris was 


removed, the Respondent No. 1 completed 
the formalities of having a plan sanctioned 
and commenced to construct a new building 
at the site of the old house. The Petitioners 
thereupon filed the above suit in the end of 
April 1962, claiming a declaration that their 
tenancies had not been extinguished and they 
were entitled to occupy as tenants in newly 
constructed tenements at the place equivalent 
to the original tenements occupied by them. 
They further claimed mandatory injunction 
directing the Respondent No. 1 to deliver 
possession to each of them of equivalent 
tenement at the same places as the old tene- 
ments. They further claimed permanent in- 
junction for restraining the Respondent No. 1 
from letting out the tenements in the new 
building to outsiders-third-parties. Having re- 
gard to the contention made by the Respon- 
dent No. 1, four main issues were raised by 
the trial Court as follows:— 


“(1) Whether the Plaintiffs are tenants of 
the suit premises? 

(2) Whether the Plaintiffs 
possession of the suit premises? 


4, 13 


> 


can ask for 


(K. K. Desai J.) [Prs. 1-4] Bom. 359 


(3) If yes, what is the standard rent of 
the suit premises? esee ae 

(4) Is the suit barred by misjoinder of 
parties?” al 
The trial Court held that the plaintiffs con- 
tinued to remain tenants and were entitled 
to possession of equivalent premises in the 
new building, it was not necessary to fix 
standard rent and the suit was not barred 
by misjoinder of parties. The lower appellate 
Court reversed the decree passed by the trial 
Court by holding that the suit was barred by 
misjoinder of parties and further that as the 
new building had not been completed it was 
difficult to say which premises could be given 
in possession even if it was held that the 
Petitioners as tenants had such right. The 
suit for mandatory injunction was, therefore, 
clearly premature and further that the de- 
claration claimed by the Petitioners to be ten- 
ants was also premature. These Petitioners 
filed the present writ petition for challenging 
the correctness of the appellate judgment of 
the lower appellate Court. 


3. Mr. Pratap for the Petitioners has 
contended that it was not the case of the 
Respondent No. 1 that he had by notice to 
quit terminated the contractual tenancies of 
the petitioners. The mere fact that the house 
collapsed and became destroyed, was insuff- 
cient to make a finding that the Petitioners 
had not continued to be contractual tenants 
of the Respondent No. 1. He further sub- 
mitted that the correct position in Jaw was 
that whenever a landlord put up any new 
construction on the same land as was under 
old damaged house the old tenants as con- 
tractual tenants would become tenants in res- 
pect of new premises and/or tenements situat- 
ed at about the same places where the ori- 
ginal tenements were situated. He, therefore, 
submitted that the declaration as granted by 
the trial Court was correct. He further sub- 
mitted that having regard to the facts on 
which there was no dispute, the Petitioners’ 
Plaintiffs-right to relief had arisen out of 
the same act or transaction, viz., destruction 
of the building by floods and in pursuance 
of notices of the Municipal Corporation and 
on the basis of these same important facts 
the Petitioners were each and all entitled to 
the reliefs claimed in the suit. The fact that 
the relief could be only several in respect 
of the premises to which each of the Peti- 
tioners was separately entitled, did not make 
the suit multifarious. The reason was that, 
as is evident from the pleadings, common 
questions of law and facts had arisen be- 
tween the parties to the suit from out of the 
same transaction. 


4. Mr. Mhamane for the Respondent 
No. 1 repeated the contentions made on his 
behalf before the two Courts below and also 
raised a further contention that the Court 
of Small Causes at Poona was not compe- 
tent to try the suit. In his submission that 
Court had no jurisdiction to try the suit. 

This submission was developed by pointing 
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out that the Petitioners were not tenants of 
any existing premises. The tenancies of the 
Petitioners were destroyed by reason of the 
accidental destruction of the whole of the 
building. In his submission, the Petitioners 
could not be entitled to protection under the 
Bombay Rents, Hotel and Lodging House 
Rates (Control) Act. This was so, because, 
for such protection premises must be in exist- 
ence. There could be no such protection in 
respect of a wholly destroyed premises. In 
support of his submission he relied upon the 
decision of a Division Bench of this Court 
in Appeal No. 557 of 1952 (Bom.) and the 
observations made by Mr. Justice Bhasme 
when he followed the above Division Bench 
decision in Special Civil Application No. 973 
of 1966 (Bom.). Mr. Mhamane further .sub- 
mitted that the Respondent No. 1 was not a 
landlord in respect of any existing premises 
let out to the Petitioners. The Petitioners 
could never, therefore, be held to be tenants 
of the Respondent No. 1. In his submission, 
unless and until the Petitioners were paying 
rents, they could not be tenants. He also em- 
phasised that the suit had been rightly held 
to be barred by misjoinder of parties. 

5. In connection with the observa- 
tions in Appeal No. 557 of 1952. Mr. Pratap 
submitted that the facts in that case were 
decided on the footing of the contractual 
tenancy having been extinguished and that 
the observations of the Court would have 
been altogether different if the contractual 
tenancy was found to have continued in exist- 
ence at relevant time. In that connection he 
relied upon the decision of the Full Bench 
of this Court in the case of Dattatraya 
Krishna v. Jairam Ganesh, 66 Bom LR 645 
= (AIR 1965 Bom 177) (FB) and also on 
the decisions of the English Courts in Simper 
v. Coombs, (1948) 1 All ER 306 and Den- 
man v. Brise, 1948 (2) All ER 141. 


6. On the question of jurisdiction 
[raised by Mr. Mhamane, it requires to be 
noticed that Section 28 of the Rent Act 
makes the Court of Small Causes a Court 
of exclusive jurisdiction in respect of suits 
and proceedings between a landlord and a 
tenant relating to the recovery of possession 
of any premises to which the provisions of 
Part If of the Act are applied. It is well 
settled that in connection with the question 
of jurisdiction the facts mentioned in the 
plaint and the nature of the plaint are the 
only relevant matters which can be looked 
at. There was no dispute between the parties 
that the Part II of the Rent Act had been 
extended to Poona and in all normal circum- 
stances questions relating to recovery of pos- 
session of the house of the Respondent No. 1 
were liable to be adjudicated upon only by 
the Court of Small Causes at Poona. There 
was no dispute between the parties that each 
and all the Petitioners were tenants of the 
- Respondent No. 1 in respect of original 
house. It was also not denied on behalf of 
the Respondent No. 1 that if the house had 
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continued to exist, the Petitioners were bound 
to institute their suits in the Court of Small 
Causes at Poona. What, according to Mr. 
Mhamane, made the difference in the above 
situation was that the premises let out to 
the Petitioners had ceased to exist. In his 
submission the fact. that the premises let out 
had ceased to exist, was sufficient for a find- 
ing that the Court of Small Causes had no 
jurisdiction to decide the Petitioners’ suit. He 
justified this submission because in Appeal 
No. 557 of 1952 (Bom) a Division Bench 
of this Court held:— 


naani Under our law what is protected 
is ‘premises’ as defined in the Act and the 
‘premises’ as defined by the Act is any build- 
ing or part of a building let separately in- 
cluding any land appurtenant thereto. Now, 
it is not possible to take the view that if 
the land exists without the building, it would 
still be ‘premises’ within the meaning of the 
Actorie Therefore, if on the 18th June, 
1947 there was no building in existence, we 
cannot say that the tenant could claim statu- 
tory protection only with regard to the land 
which was in existence on that date......... 3 

7. Though at first blush the above 


observations appear to be in favour of Mr. 
Mhamane, the ratio of the above observa- 
tions has not that effect. The reason for 
this finding is that the above observations 
came to be made on the basis of the fact 
that it was admitted in that case that con- 
tractual tenancy between the landlord and 
the tenant in that case had come to an end. 
The tenants’ claim for protection as regards 
the possession of the premises was based on 
the provisions in the Rent Restriction Act. 
It was for this reason that the Division 
Bench at more than one place referred to 
the fact that the contractual tenancy had 
come to an end and the material date was 
subsequent to the date of the termination of 
contractual tenancy and that then a dwelling 
house of which it could be said that the ten- 
ant was in possession was not in existence. 
This was the main basis on which finding 
was made that the tenant was not entitled 
to protection under the Rent Restriction Act. 
Now, it requires to be noticed that in the 
present case, at all stages, including the argu- 
ments before us, both sides have repeatedly 
mentioned that the contractual tenancies of 
the Petitioners had never been put to an 
end. The case of the Petitioners was that 
the law of the land is that whenever a land- 
lord puts up a new construction in the place 
of the old construction and the tenancy of 
the tenant has not been ended, the tenant 
has a right to claim the tenancy in the new- 
ly constructed building in respect of the por- 
tion which is at about the same site as the 
tenement in the destroyed house. The plaint 
in the suit is on the assumption of the above 
being correct position in law. There was no 
dispute between the parties that the new 
building that the Respondent No. 1 was 
about to construct was to consist of small 
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rooms which were essentially to be let out 
to third parties on tenancy. Now, these rooms 
in the new building, therefore, could justifiab- 
ly be described as premises within the mean- 
ing of that phrase in sub-clause (b) of 
clause (8) of Section 5 of the Rent Act. This 
clause runs as follows:— 


“ ‘Premises’ means— 

(A): E cei ies senyeaseaaeae 

(b) any building or part of a building 
Jet separately..............- ig . 
We have no doubt that the Petitioners’ claim 
for declaration relates to the building which 
would be within the meaning of the above 
phrase as defined in clause (8) of Section 5. 
The claim was on the footing that the Peti- 
tioners were tenants of the premises in res- 
pect whereof the declaration was claimed. 
There was no dispute by the Petitioners that 
in respect of such premises they would be 
liable to pay rents as tenants. 


8. In this connection, as pointed out 
by Wagle, J., in the matter of C. R. A. 
No. 1177 of 1965, decided on 12-7-1966 
(Bom), regarding the true construction and 
effect of Section 28 the observations of the 
Full Bench in the case of 66 Bom LR 645 
= (AIR 1965 Bom 177) (FB) are extremely 
important. The relevant observations are:— 


“In order to determine which Court has 
jurisdiction to try a suit, the Court should 
read the plaint as a whole and ascertain the 
real nature of the suit and what in substance 
the plaintiff has asked for. Whatever may 
be the form of relief claimed, if on a fair 
reading of the plaint it becomes apparent 
that the plaintiff has alleged the relationship 
of landlord and tenant between him and the 
defendant and the relief claimed in substance 
relates to recovery of rent or possession...... ; 
then it is the Special Court alone that will 
bave jurisdiction to decide the suit. If a dis- 
pute is subsequently raised by the defendant 
about the existence of relationship of land- 
lord and tenant, the continuance of the suit 
in the Special Court will depend on the deci- 
sion of the Court on this issue......... x 
Further relevant observations are:— 

“One of the matters in respect of which 
exclusive jurisdiction is conferred on the 
special Court is any suit or proceeding be- 
tween a landlord and a tenant relating to the 
recovery of rent or possession of any pre- 
mises to which any of the provisions of 
Part H of the Act apply. Three conditions 
must be satisfied before a suit or proceed- 
ing can be said to be of this nature. It must 
be a suit or proceeding between a landlord 
and a tenant. The suit or proceeding may 
be instituted either by a landlord or by a 
tenant, but it must be in his capacity as the 
landlord or the tenant as the case may be. 
It must also be against the tenant or land- 
lord, though persons deriving title through 
or under him may also be made parties to 
the suit. The suit or proceeding must also 
be in respect of premises to which any of 
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the provisions of Part If of the Act apply. 
The third condition which is to be satisfied 
is that the suit or proceeding must relate to 
recovery of rent or possession of such pre- 
mises.” 

Now, we are bound to follow the ratio of 
the above observations in this matter. We are 
unable to hold in favour of the Respondent 
No. 1 that the above three conditions are 
not satisfied in the suit of the Petitioners. 
The claim of the Petitioners is that they are 
the tenants and the Respondent No. 1 is the 
landlord. The Petitioners have filed the suit 
in their capacity as tenants. The suit is in 
respect of the premises of which the Peti- 
tioners claim to be tenants. We are, there- 
fore, unable to accept the first submission 
made by Mr. Mhamane that the suit was 
not filed in a competent Court and the 
Court of Small Causes at Poona had no 
jurisdiction to try the suit. 


9. With reference to the first two 
contentions, it is necessary to notice that 
there can be no dispute that a lease and a 
tenancy involves transfer of rights in im- 
movable properties and the interest transfer- 
ted will not revert to the landlord in ordi- 
nary circumstances except upon termination 
of such interests in accordance with the pro- 
visions in Section 106 read with Sections 111, 
113 and the other relevant sections in Chap- 
ter 5 of the Transfer of Property Act. There 
is no law preventing letting out and/or lease 
of broken and tumbled down and/or damag- 
ed houses. It is also well settled that con- 
tracts for transfer of immovable properties 
including agreements for lease are liable to 
be specifically enforced. In other words, 
parties to such contracts and agreements will 
be subjected to such orders as are necessary 
for specific performance of such contracts 
and agreements. These rights existed in 
favour of the lessees and/or tenants in ordi- 
nary law and in that connection protection 
under the Rent Restriction Act was never 
mecessary. The protection that was given 
under the above Act was against the eject- 
ment of tenants. It is important to notice 
that under Sections 16 and 17 to enable a 
landlord to rebuild a new property ejectment 
of tenants was authorised. In Sections 17-B 
and 17-C provision was made for giving 
specific rights to tenants concerned to re- 
occupy the repaired and or newly built up 
premises. The provisions in the Act go to 
indicate that even under the Act tenants’ 
right to reoccupy repaired or newly cons- 
tructed building-premises has been recognis- 
ed. The above discussion goes to show that 
even prior to the above Act and thereafter 
also the normal rights of a tenant for speci- 
fic performance have always been recognis- 
ed at Law. The only condition for specific 
enforcement would be such as provided in 
the Specific Relief Act. In other words, for 
getting specific performance the tenant must 
be ready and willing to perform his part of 
the covenants in the lease and/or otherwise 


362 Bom.  [Prs. 9-11] 


agreed between the parties. It is, therefore, 
clear that a tenant who is willing to satisfy 
the above condition must always be entitled 
to relief of specific performance in cases in 
which there is no physical impediment in 
granting such reliefs. In this connection re- 
ference can be made to the two English 
cases on which reliance has been placed on 
behalf of the Petitioners. In the case of (1948) 
1 All ER 306. Denning, J. as he then was, 
in connection with the rights of the lessee 
of a house destroyed in an enemy action, 
made the following observations: 


“The position at common law is plain. 
She had a contractual tenancy, and that ten- 
ancy had never been determined by due 
notice to quit. It, therefore, continues in 
existence. The destruction, of the house by 
a bomb did not determine the tenancy. It is 
well settled that the destruction of a house 
does not by itself determine the tenancy of 
the land on which it stands...... No doubt, 
the landlord still has the contractual right to 
determine the tenancy............ The tenancy, 
therefore, remains in being. The fact that a 
new house has been erected on the site does 
not make any alteration to the legal position 
seassa That house is substantially the same 
as the old one. It is annexed to and part of 
the land which was let under the tenancy 
and, therefore, it is now included in the ten- 
ancy which has never been determined. The 
tenant, Mrs. Simper, is still the tenant of 
the premises, and is entitled to possession of 
them.” 


It appears from the observations in the case 
cited that in the appeal against the decision 
of Denning, J. before the House of Lords, 
the above legal propositions have not been 
questioned. The case of (1948) 2 All ER 
141 also related to a dwelling house which 
was destroyed by enemy action and was let 
out on a monthly tenancy. The landlord erect- 
ed a new house on the cite of the old one 
and when the new house was fit for occupa- 
tion, the tenant’s attempt to reoccupy the 
same was defeated by the landlord. The 
landlord then served a notice to quit on the 
tenant determining the contractual tenancy 
and the tenant filed his action for specific 
performance of his right as a tenant and 
claimed possession. The Court found that 
at the date when the house was destroyed by 
enemy action the tenancy had not been de- 
termined and the Court would not permit the 
landlord to exclude the tenancy from the 
protection of the Rent Restriction Act by 
taking advantage of his wrongful act in re- 
fusing the tenant physical occupation and 
then terminate the tenancy by notice to quit. 
The Court observed that the rights created 
in a tenant could not come to an end by 
frustration. The contract of. tenancy con- 
tinued between the parties in spite of the 
destruction of the house and as already stated 
above granted specific performance to tenant- 
plaintiff by directing the landlord to deliver 
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possession. In that connection, Lord Justice 
Tucker observed:— 


E asss I think it is clear, from all the 
that broadly speaking the 
proposition has long been recognised that 
only an occupying tenant can claim the pro- 
tection of the Rent Restrictions Acts but, in 
my view, the tenant here is not primarily 
claiming protection under the Acts. He is 
claiming to be put into possession of pre- 
mises of which, at the material date, Febru- 
ary 17, he was the contractual tenant. It is 
the landlord who is really seeking to make 
use of Rent Restrictions Acts by saying: 
“Because at a date subsequent to Febru- 
ary 17 I gave you a notice to quit and you 
are, through my own act, not the occupying 
tenant, I am entitled to claim the benefit of 
that notice to quit and you on your part are 
not entitled to claim the benefit of your ten- 
ancy.” I think that that would be a position 
which would be contrary to one’s ideas of 
justice and equity and that any Court must 
have power in circumstances such as the 
present to order that the landlord shall put 
the tenant back into the position in which 
he should have been on February 17. He 
having been put into that position, the subse- 
quent rights of the parties can, no doubt, 
be worked out in the appropriate proceedings 
to ascertain how they stand under the provi- 
sions of the Rent Restrictions Act ..... eras 


10. The above observations are ap- 
posite and completely applicable to the facts 
of this case. The petitioners in this case are 
in the position of the plaintiff in the case 
of Denman v. Brise. The landlord in that 
case tried to take advantage of the fact that 
he had terminated the tenancy by issuing 
notice to quit, though at late date. In the 
present case the landlord is not in a position 
to take such advantage as admittedly he has 
not issued any notice to quit on the Peti- 
tioners. If the law as discussed, and as pro- 
nounced in the above case, is correct the 
Petitioners must be held to have been en- 
litled to the decree that was passed by the 
trial Court. 


iL, Further contention made by Mr. 
Mhamane was that the petitioners would not 
be entitled to any specific performance be- 
cause the premises which were given to the 
petitioners were destroyed and no new build- 
ing structure had been put up on the land 
on which the original house was situated. 
There is evidence on record showing that the 
Respondent No. 1 himself admitted that on 
the land in question he had already put up 
a construction consisting of four rooms. 
Having regard to the Petitioners’ suit he had 
stopped proceeding to complete the whole 
construction as he had originally intended to 
do. The plans sanctioned by the Municipal 
Corporation go to show that he had intend- 
ed to put up a new building. As already dis- 
cussed above, the new construction of small 
room tenements which the first Respondent 
is about to complete on the land on which 
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the original house was situated must be, made 
available to the Petitioners for occupation as 
tenants of the first Respondent. The right of 
occupation is incidental to the contract of 
tenancy which has continued to exist between 
the parties. The tenants would | be entitled 
to specific performance of their rights in res- 
pect of the construction that will be put up. 
The Petitioners would be entitled to 
occupy the tenements, of equal proportion and 
at about the same place as in the original 
house. We are unable to accept Mr. 
Mhamane’s submission in connection with the 
above rights of the Petitioners that the failure 
of the first Respondent to complete the new 
construction was good defence. The existence 
of new construction was unnecessary for 
granting the relief claimed in the suit. 

12. There is no substance in the con- 
tention that the suit was bad for misjoinder 
of parties. The only substantial question 
which arose between the parties was the ques- 
tion about right of the Petitioners as tenants 
of the old destroyed house in new construc- 
tion that was being put up by the first Res- 
pondent. As regards all other facts, there 
was no dispute between the parties. This 
was a common question of law which had 
arisen by reason of the destruction of the 
house in consequence of the Panshet floods. 
The relief claimed was essentially several and 
did not exist jointly in favour of the Peti- 
tioners-plaintiffs. That fact was irrelevant in 
deciding the question of multifariousness. The 
result of the provisions of Order 1, Rule 1 
of the Civil Procedure Code is that where 
right to relief exists in favour of several 
plaintiffs as a result of the same transaction 
even if the right is several the plaintiffs would 
be entitled to join in the same suit for the 
several reliefs the only precondition being 
that common question of law or fact arose 
between the plaintiffs. All the conditions of 
the above provisions of law are completely 
satisfied and the finding of the lower appel- 
late Court that the suit was multifarious was 
wrong. That finding is set aside. 


13. In connection with the arguments 
advanced by him, Mr. Mhamane relied upon 
the judgment of Mr. Justice Bhasme in 
Special Civil Application No. 973 of 1966 
(Bom), where following the observations of 
the Division Bench in Appeal No. 557 of 
1952 (Bom) the learned Judge held that the 
building of which premises form part is des- 
troyed and the landlord puts up a new build- 
ing in that place then the tenants’ right to 
restoration of possession if any will be: strict- 
ly governed by the relevant provisions of the 
Rent Act. In his view, when a house is 
destroyed, the new premises will not be 
premises in respect of which the tenant would 
be entitled to protection under the Rent 
Restriction Act. The learned Judge was 
swayed by the observations of the Division 
Bench. 

14, In the result, the appellate decree 
dated 7th August, 1964 is set aside. The de- 
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cree passed by the trial Court on August 20. 
1963 is restored. It requires to be clarified 
that the above decree is on the footing that 
the Petitioners are willing to ‘satisfy all the 
terms and conditions of the tenancy that 
existed between the parties. 

15. This matter involved a difficult 
question of law and we do not think that 
the landlord should be saddled with costs. 
There will be no order as to costs. 

Petition allowed. 
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M/s. Harbansingh Ajjitsingh, a firm, 
Manipur, Applicants v. Union of India and 
another. Opponents. 


Civil Revn. Application No. 959 of 1967, 
D/- 20-10-1972, against order of Appellate 
Boe of S. C. Court, at Bombay, D/- 30-6- 
966. . 

Index Note:— (A) Civil P. C. (1908), 
Section 80 — Scope and object. 

Brief Note:— (A) The object of this sec- 
tion is to give intimation to the Government 
by proper notice containing the various 
matters set out in Section 80, so as to enable 
it to inform the grounds on which justice is 
asked for. (Para 3) 


Index Note:— (B) Civil P. C. (1908), 
Section 80 — Notice under — Suit relating 
to Railway administration — Notice addres- 
sed to General Manager of Railway concern- 
ed — Valid. 

Brief Note:— (B) In a suit against the 
Railway Administration claiming damages 
for short delivery, where the notice under 
Section 80, even though addressed to the 
General Manager of the Railway concerned, 
clearly states that the party is entitled to a 
claim from the Union of India, there is no 
scope for doubt that the claim is against the 
Union of India. Such notice delivered at or 
left at the place of the General Manager of 
the Railway concerned is substantial compli- 
ance of the requirements of Section 80 and 
is valid. The section does not prescribe the 
particular person to whom it should be ad- 
dressed. AIR 1963 Bom 13, Followed. 


(Paras 3, 5) 

Cases Referred: Chronological Paras 
AIR 1963 Bom 13 = 64 Bom LR 446, 

State of Bombay v. N. T. Advani 4 


(1955) Decided on 28-11-1955 (Bom), 
Damodar Shivram v. General Mana- 
ger M. & S. M. Rly. 2 

K. M. Mani, for Applicant; B. R. Naik, 
for Opponents. 

ORDER:— This Civil Revision Applica- 
tion arises out of a suit filed by the Peti- 
tioners to claim-a sum of Rs. 684-95 P. on 
account of loss suffered by them by reason 
of short delivery of woollen goods. On 
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April 29, 1958, the goods were consigned 
under Railway Receipt No. 3374 of 1958 to 
be carried to Imphal Out Agency, North Eas- 
tern Railway. In February, 1959 when the 
delivery of the goods was given to the Peti- 
tioners, a certificate of damage and shortage 
dated February 7, 1959 was issued to them 
by the Station Master of the destination Sta- 
tion. After giving him the notice under Sec- 
ion 77 of the Indian Railways Act and under 
Section 80 of the Code of Civil Procedure, 
the Petitioners filed a suit against the Union 
of India, claiming a sum of Rs. 684.95 on 
account of damage and shortage. The suit 
was dismissed by the trial Court on the pre- 
liminary objection that the notice under Sec- 
tion 80 of the Code of Civil Procedure was 
not in compliance with the provisions thereof. 
That decision of the trial Court was confirm- 
A T ane full Court in Application No. 275 
of 1962. 


2. Thus, the only ground on which 
the revision application is filed is that the 
Subordinate Court was in error in taking the 
view that the notice given under Section 80 
of the Code of Civil Procedure was not in 
compliance with its provisions. The only 
flaw pointed out in the judgment of the 
Subordinate Courts is that the notice was ad- 
dressed to the General Manager, Central Rail- 
way, Victoria Terminus, Bombay and the 
General Manager, North Eastern Railway. 
Gorakhpur, but it was not addressed to the 
Union of India. Now it is well settled that 
the object of giving notice under Section 80 
of the Code to the Government or a public 
servant is to give.an opportunity to the ap- 
propriate authority to apply its mind to the 
claim and see if it was justified and can be 
settled. Such notices are not required to be 
construed in a manner to defeat such a claim. 
The only ground on which the contention of 
the Union of India has been accepted is that 
the notice is not in compliance with Sec- 
tion 80 of Code, inasmuch as it is not ad- 
dressed to the Union of India but is addres- 
sed to the General Manager of the Central 
Railway and the General Manager of the 
North Eastern Railway. Before the Sub- 
ordinate Courts, an unreported decision of 
Gajendragadkar, J. in Damodar Shivram v. 
General Manager, M. & S. M. Railway decid- 
ed on 28-11-1955 (Bom) has been relied upon. 
Counsel of both the parties are, however, 
unable to get a copy of this judgment as 
the records in this case are transferred to the 
State of Gujarat upon reorganisation of the 
States. 


3. The manner in which the notice 
under Section 80 is required to be interpret- 
ed is now well settled. It is always appro- 
priate to bear in mind the purpose for which 
the provisions of Section 80 of the Code are 
enacted. The obiect of this section is to give 
intimation to the Government by proper 
notice containing the various matters which 
are set out in Section 80 so as to enable it 
to inform the grounds on which justice is 
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asked for. Section 80 of the Code does not| 
prescribe the particular person to whom it 
should be addressed. In respect of a suit for 
a claim relating to the Railway Administra- 
tion, what the section requires is that it should 
be delivered to or left at the office of the 
General Manager of the Railway to which it 
relates. Even upon a liberal construction of 
the provisions of Section 80 there is nothing 
therein to show that it must be addressed to 
the Union of India. The notice even though 
it is addressed to the General Manager. Cen- 
tral Railway and the General Manager, North 
Eastern Railway, clearly states that the Peti- 
tioners are entitled to claim from the Union 
of India the sum of Rs. 684.95 P. This 
statement in the notice gave no scope for 
doubt that it is the case of the petitioner 
that the claim is made against the Union of 
India but as required by Section 80 it has 
to be delivered at or left at the place of the 
General Manager of the Railway concerned. 


4, In the State of Bombay v. Dr. 
N. T. Advani, AIR 1963 Bom 13 Patel, J. had 
occasion to consider the validity of the notice 
addressed to the Secretary to the Government 
for the suit intended to be filed against the 
Government. On behalf of the Government, 
a plea was taken that the notice under Sec- 
tion 80 was invalid as it was not addressed 
to the Government but was merely addressed 
to the Secretary: to the Government. This 
contention was rejected by the learned Judge, 
It is pointed out that a reference to Sec. 80 
of the Code shows that it is not required to 
be addressed to’ the Government. Sec- 
tion 80 requires that the notice should con- 
tain the cause of action, the name and desc- 
ription and place of residence of the plaintiff 
and the relief which he claims and that it 
must be. left with the Secretary to the Gov- 
ernment. These requirements are complied 
with. Even otherwise notice must be read 
in a rational and sensible manner. It is not 
the function of the Courts to prick holes in 
the notice in order to invalidate it. If all 
the requirements of the Code are substantial- 
ly complied with then it is impossible to hold 
that the notice is invalid. Though the notice 
is addressed to the Secretary to the Govern- 
ment, it has reached the proper quarters and 
there cannot be the least doubt that in sub- 
stance the requirements of the section have 
been complied with. In this view of the 
matter, Patel. J. was inclined to reject the pre- 
liminary contention urged on behalf of the 
Government on the. question of invalidity of 
notice under Section 80. 


5. Each of the observations made by 
Patel, J. is equally applicable so far as the 
facts of the present case are concerned. This 
is a suit against the Union of India in rela- 
tion to the transaction entered into with the 
Railway Administration and what Section 80 
requires is that such notice must contain the 
various particulars specified therein and ought 
to be delivered to or left at the office of the 
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General Manager of the Railway in case of 
a suit against the Central Government, when 
it pertains to railway. The petitioners have 
complied with the requirements of this pro- 
vision when they served the notice dated 
December 26, 1959 upon the General Mana- 
ger, Central Railway, Bombay, and the Gene- 
ral Manager. North Hastern Railway, Gorakh- 
pur. 

6. In the present case the subordinate 
Court has failed to exercise the jurisdiction 
vested in it by taking an erroneous view on 
the question of validity of notice under Sec- 
tion 80 of the Code. 

7. In the result, the petition is allow- 
ed. Rule is made absolute. Respondent shall 
pay the costs of the petitioners. As the pro- 
ceedings in the present case were initiated by 
the Petitioners as early as in the year 1960, 
the trial Court is directed to expedite the dis- 
posal of this matter upon the papers being 
received by that Court. 

Petition allowed. 
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Sujataali Motebarali and another, Peti- 
tioners v. Rupchand Vishnu Dhande and 
others, Opponents. 


Spl. Civil Appln. No. 1378 of 1966, 
D/- 28-3-1972 to set aside order of Maha- 
rashtra Revenue Tribunal at Bombay, D/- 1- 
3-1966. 


Index Note:— (A) Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 32-G 
— Determination of price of land left over 
to tenant — Application by tenant — Main- 
tainability. (X-Ref:— Ss. 31, 29, 32 (1-B), 
First Proviso). ` 


Brief Note:— (A) Where a widow 
applies under Section 31 read with Section 29 
for possession of her land from her tenant 
and the final order giving her possession of 
half the land is passed by the Revenue Tri- 
bunal, the tenant becomes the statutory pur- 
chaser on the date of passing the final order 
of half the portion left over to him. Hence 
the tenant is competent to apply under Sec- 
tion 32-G for determination of the price of 
the land left over to him. Section 32-F can- 
not be attracted in respect of the land re- 
maining with the tenant after an application 
filed by a widow under Section 31 is decid- 
ed. (Case law discussed). 


N. S. Shastri, or Petitioners; V. M. 
Limaye, for Opponent No. 1 


ORDER:— These two Special Civil Ap- 
plications were filed on behalf of Shrimati 
Balubai Motebarali and involve a common 
question as to whether the respondent No. 1 
in each of these matters who are tenants 
become owners under Section 32 of the por- 
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tions of the land left with them after the 
landlady recovered possession of half of the 
land under Section 31. 


2. The Agricultural Lands Tribunal 
and the Additional Mamlatdar, Yawal, held 
that because the landlady had applied under 
S. 31 read with S. 29 of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948, for 
recovering possession of the land for bona fide 
personal cultivation and obtained possession 
after fighting the litigation up to the Re- 
venue Tribunal of the half portion on May 
16, 1964, she became the owner of the land. 
The said order of the Agricultural Lands 
Tribunal was set aside by the Special Deputy 
Collector, Jalgaon. who following a decision 
of the Revenue Tribunal reversed the finding 
of the Mamlatdar. He held that on the date 
of the final rejection of the landlady’s appli- 
cation by the Revenue Tribunal on Decem- 
ber 13, 1963, the tenant became the statu- 
tory owner, following a decision of the Re- 
venue Tribunal in some other case. The 
said order of the Deputy Collector is con- 
firmed by the Maharashtra Revenue Tribu- 
nal in a revision application filed by the 
original petitioner Shrimati Balubai, follow- 
ing the above said decision of the Tribunal 
and other decisions in which it was held 
that the day on which the application under 
Section 31 was decided, as possession of the 
suit land was retained with the tenant, the 
tenant became the statutory purchaser on 
that date. 


3. The said view is challenged before 
me by Mr. Shastri who appears for some 
of the heirs of Balubai.who died during the 
pendency of the above petition, on the 
ground that the view taken by the Tribunal 
is contrary to the view of this Court with 
regard to the scope and effect of Sec. 32-F 
taken in some of the unreported decisions of 
this Court. Apart from authorities. the 
sections themselves, in my judgment, leave no 
doubt that Section 32-F cannot be attracted 
in respect of the land remaining with the 
tenant after an application filed by a widow 
under Section 31 is decided, In the present 
case we are concerned with Shrimati Balu- 
bai who had terminated the tenancy under 
Section 31 for bona fide personal cultivation. 
Although under Section 31 (3), the rights of 
termination are given to the successor-in-title 
of a widow, it is now settled that even a 
widow could make an application under Sec- 
tion 31. If she exercises that right, that right 
was subject to the provisions of Sec. 31-C 
which laid down that the tenancy of any 
land left with the tenant after the termina- 
tion of the tenancy under Section 31 shall 
not at any time afterwards be liable to ter- 
mination again on the ground that the land- 
lord bona fide requires that land for personal 
cultivation. Under Section 32 (1-B) Proviso, 
whenever an application is made by the wi- 
dow under Section 29, the tenant becomes 
owner when the order rejecting the applica- 
tion is finally passed. In the present case the 


366 Bom. [Prs. 3-8] 


order was finally passed by the Revenue Tri- 
bunal and the Deputy Collector and the Tri- 
bunal have held, therefore, that the date of 
the order of the Maharashtra Revenue Tri- 
bunal was the date on which the tenants in 
the two cases became the statutory pur- 
chasers under Section 32. 


4. It is clear, therefore, that the ten- 
ants become owners under Section 32 (1-B) 
(first Proviso), unless there is some other 
section which prevents that vesting. In my 
judgment, Section 32-F is not that section; 
and there is no other section which prevents 
the vesting. Section 32-F (1) (a) lays down 
that where the landlord is a widow, the ten- 
ant shall have right to purchase such land 
under Section 32 within one year from the 
expiry of the period during which such land- 
lord is entitled to terminate the tenancy 
under Section 31. Where the widow has 
already exercised that right, in my judgment, 
Section 32-F will have no application, be- 
cause of Section 31-C which takes away her 
right to terminate the tenancy. 


5. Moreover, in the case of a widow, 
under Section 31 (3), her successor-in-title 
would be entitled to terminate the tenancy 
within one year from the date on which her 
interest in the land ceases to exist. Once the 
widow exercises her right under Section 31, 
her right to terminate the tenancy is extin- 
guished under Section 31 (3) on the ground 
of bona fide requirement. Where there is no 
other ground for the termination of tenancy 
therefore, the successor-in-title of the widow 
cannot inherit any right, title or interest 
whatsoever in respect of the land left with 
the tenant after termination by the widow. 
This aspect also induces me to hold that 
Section 32-F can never be attracted in res- 
pect of the lands remaining with the tenant. 
The landlady acquired possession of half the 
land under an order under Section 29 which 
has become final. That is also the view 
taken by me in Special Civil Application 
No. 1106 of 1966 decided on March 6, 1972. 


6. Mr. Shastri, the learned counsel for 
the heirs of Balubai however, submitted that 
Palekar J. as he then was, has taken a con- 
trary view in Special Civil Application 
No. 1064 of 1969 decided on 22-8-1969. But 
in that case there was a compromise before 
the Tribunal and the Tribunal had refused 
to record the compromise. The only ques- 
tion decided by Palekar J. was that in view 
of the decision of Bal J. in Special Civil 
Application No. 2797 of 1968 decided on 
February 5, 1969 and the provisions of Sec- 
tion 32-F, the Tribunal erred in the exercise 
of its jurisdiction in not recording the com- 
promise which on the face of it was benefi- 
cial to both the sides, as an application 
under Section 14 was also pending against 
the tenant. There is no reference to Sec- 
tion 31-C in that case, which in my judgment 
is relevant for consideration in a case like 
the present one. 
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7. In Special Civil Application No. 2071 
of 1967 decided on August 9, 1968 by Bal J., 
an application filed on December 6, 1962 
under section 14 read with section 25 (1) was 
granted only in respect of one of the two 
lands and rejected in respect of the other 
land on the ground that the landlord had 
obtained possession of the remaining half of 
that land under section 31. The Deputy 
Collector set aside the order. In a revision 
application filed by the landlord the Tri- 
bunal remanded the case to the Tenancy Awal 
Karkun with a direction to ascertain whether 
the tenant had paid the rent. After remand 
possession was again ordered by the Tenancy 
Awal Karkun. The Deputy Collector set 
aside that order. The Revenue Tribunal 
confirmed that order. Bal J. refused to inter- 
fere with the order of the Tribunal and while 
doing so made an observation that even 
though S. 31C prevented the widow from 
making an application for bona fide personal 
cultivation she could make an application 
under Section 14. There is no consideration 
of the effect of Section 32-F in that case. 
Moreover, the tenants were unrepresented in 
that case. The decision was an ex parte de- 
cision. All that was decided by Bal J. was 
that the fact that the petitioner in that case 
obtained possession did not bar her applica- 
tion under Section 14. í 


8. In Special Civil Application 
No. 2797 of 1962 decided by Bal. J. on Fe- 
bruary 5, 1969 and referred to by Palekar, 
J. in the aforesaid case, the petitioner was 
a widow. She applied in 1968 for restora- 
tion of possession of the land to her under 
Section 29 read with Section 31 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
on the ground that she required the same 
for personal cultivation. The Mamlatdar 
who enquired into the case, directed restora- 
tion of possession to the petitioner of 1 acre 
and 9} gunthas out of the land. That order 
was confirmed in appeal by the Deputy Col- 
lector in the year 1961 and in execution of 
that order the petitioner obtained actual pos- 
session of 1 acre and 94 gunthas of the land. 
The remaining area of 1 acre and 34 gun- 
thas remained with the opponent. On the 
ground that the tenant failed to pay rent 
from 1957-58 to 1964-65, she terminated the 
tenancy on February 16, 1967. She applied 
for restoration of possession under Sec. 29 
read with Sections 14 and 25 (2) of the Act 
on May 19, 1967. The Tahsildar dismissed 
that application on the ground that intima- 
tions were not given under Section 25. On 
appeal the order was confirmed by the Sub- 
Divisional Officer. The petitioner filed a revi- 
sion application before the Revenue Tribu- 
nal and in that application it was contended 
on her behalf that even if there were no in- 
timations in respect of the defaults as requir- 
ed by Section 25 (2) of the Act. an order 
of granting relief under Section 25 (1) should 
have been passed. On behalf of the tenant it 
was contended before the Revenue Tribunal 
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that the tenant had become statutory pur- 
chaser of the land in dispute on the date of 
the final decision of the petitioner’s applica- 
tion under Section 29 read with Section 31 
ie. in 1961 and the application made there- 
after under Section 29 read with Section 14 
was not maintainable. The Tribunal upheld 


this contention. The said decision of the 
Tribunal was challenged in the above 
Special Civil Application and Bal J. held 


that Section 32-F was attracted as the peti- 
tioner was a widow and hence the tenant 
could not become the purchaser and Sec- 
tion 31-C was not attracted as the applica- 
tion by the petitioner was under Section 14 
on the ground of defaults. In my judgment, 
that case also does not support Mr. Shastri’s 
argument because we are not here dealing 
with an application under Section 14. I do 
not wish to express any opinion as to whe- 
ther I agree with the view taken by Bal J. 
as it is unnecessary for me to decide the 
question in the facts and circumstances of 
the present case. In the present case there 


is no ground under Section 14 against the 
tenant. 
9. In Civil Revision Application 


No. 1283 of 1960 decided on November 17, 
1962 by Patel and K. K. Desai JJ. the ques- 
tion of the effect of Section 32-F and Sec- 
tion 31-C was not at all considered by the 
Court as it was not necessary. 


10. It is, therefore, clear that none 
of the decisions cited by Mr. Shastri support 
his argument that even though the tenant 
did not commit any default which would 
entitle the landlord to terminate the tenancy 
under Section 14, the tenant would not be- 
come the owner under Section 32 of the 
portion of the land left with him after ter- 
mination of his tenancy under Section 31 and 
acquisition of the remaining portion by the 
landlord. Section 32-F must be read in the 
context of the momentous changes effected 
with regard to law relating to agricultural 
tenancies by Bombay Act 13 of 1956, which 
came into force on August 1, 1956. The said 
amendments were all intended, subject to 
certain exceptions, to confer the right of 
ownership on the persons actually cultivating 
or tilling the land. The measure was intend- 
ed to meet the demands of long standing 
grievances of economists that tillers of the 
soil under the tenures in India had no subs- 
tantial interest in the land which they culti- 
vated; and that, to make the tillers have the 
necessary interest. both from the point of 
view of increasing the food supply and of 
improving the living conditions of the com- 
mon people, it was necessary to make the 
tillers owners of the land. A locus paeniten- 
tiae was given to absentee landlords to obtain 
possession under Sec. 31 for bona fide 
personal cultivation. That was further extend- 
ed by providing under Section 88-C by Ma- 
harashtra Act 9 of 1961 that if the landlord 
obtained a certificate showing that the total 
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income of the landlord did not exceed 
Rs. 1500/- he could further make an appli- 
cation for recovering possession of the land 
for personal cultivation. The object of these 
amendments was to make the tillers of the 
land the owners unless the owners could 
obtain possession under the provisions of the 
Bombay Tenancy Act for personal cultiva- 
tion. The purpose was to eliminate all in- 
termediaries between the tillers of the soil 
and the State. One of the exceptions to 
this general rule was relating to minors, 
widows or persons subject to mental or phy- 
sical disability with respect to whom special 
provisions were made under Sections 31 (3) 
and 32-F. 


Wednesday, March 29, 1972. 


11. Section 31 (3) laid down inter 
alia that where a landlord is a widow, the 
notice of terminating the tenancy on the 
ground of bona fide personal cultivation may 
be given and the application for possession 
may be made by the successor-in-title of a 
widow within one year from the date on 
which her interest in the land ceases to exist, 
subject to certain restrictions, which are con- 
tained in the Proviso which need not be 
dealt with for the purpose of this case. 
Section 32-F (1) (a) laid down: 


“Notwithstanding anything contained in 
the preceding sections— 


(a) where the landlord is a minor, or a 
widow or a person subject to any mental or 
physical disability the tenant shall have the 
tight to purchase such land under Sec. 32 
within one year from the expiry of the 
period during which such landlord is entitled 
to terminate the tenancy under S. 31......... a 
The words “during which such landlord is 
entitled to terminate the tenancy under Sec- 
tion 31” are the key words to the interpre- 
tation of this section. It is now settled that 
a widow can make an application under Sec- 
tion 31. It is also clear that it is only the 
successor-in-title who can make an applica- 
tion within one year from the date on which 
her interest in the land ceases to exist under 
Section 31 (3). Buf such an application can 
be made only if the landlord bona fide re- 
quires the land for cultivating personally or 
for any non-agricultural purpose. Once the 
widow exercises the right-under Section 31 
(1) on the ground of requirement for per- 
sonal cultivation the widow or her successor- 
in-title is not entitled to terminate the ten- 
ancy again on the ground that the landlord 
bona fide requires the land for personal cul- 
tivation in view of the provisions of Sec- 
tion 31-C, 


12, It is nowhere contended on behalf 
of the widow that she wants to terminate 
the tenancy for any non-agricultural purpose. 
It is doubtful whether the words “such land- 
lord” in Section 32-F (1) (a) would include 
a successor-in-title of the widow. But in the 
present case we are only concerned with the 
widow and once the widow has exercised the 
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right under Section 31 it cannot be said that 
she has any further right to terminate the 
tenancy under Section 31 for personal culti- 
vation. She has not stated that she wanted 
to terminate the tenancy for any non-agricul- 
tural purpose. Having regard to these facts, 
in my judgment, Section 32-F is not at all 
attracted in the case, and, under Section 32 
(1-B) Proviso, as the application was made 
by the widow for obtaining possession of 
the land and it is rejected with regard to the 
remaining half with the tenant, the date on 
which the final order of rejection in respect 
of that half was passed must be the postpon- 
ed date for the purpose of tiller’s day under 
Section 32. 


Sujataali v. Rupchand (Vaidya J.) 


ALR. 


13. I am, therefore, of the view that 
the Deputy Collector and the Tribunal were 
right in holding that the tenants became the 
owners on the date of the final decision of 
the Revenue Tribunal on November 27, 1963. 
The Deputy Collector was, therefore, quite 
tight in remanding the case for taking fur- 
ther action under Section 32-G and to fix 
pa of the suit land in accordance with 
aw. 


14. In the result, both the petitions 
fail. Rule discharged. No order as to costs. 
Rule discharged. 
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(Dec) 537 C 


. ——S. 58 (1) Acquisition by Port Com- 


missioners — Validity (Dec) 537 D 
——S. 89 — Damage to port property — 
Whose liability (Jun) 287 
——S,. 109-A —- There is no statutory limit 
fixed for making any claim for refund. The 
Commissioner has no power to refuse the 
claim of refund on the ground that the same 
is time barred (Feb) 69 


Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws. 


Central Reserve Police Force Act (66 of 1949), 
Ss. 3, 6 and 16 — Act is ultra vires the Gov- 
ernment of India Act, 1935 and therefore 
not in force on date of Constitution 


(Feb) 56 A 
—~—S. 6 — See Ibid, S. 3 (Feb) 56 A 
-——S. 16 — See Ibid, S. 3 (Feb) 56 A 
Chandernagore (Administration) Regulation 


— See Civil P. C. (1908), 

(Jul) 295 A (FB) 
Chandernagore Application of Laws) 
Order (1950), Para. 7 — See Civil P. C. 
(1908), S. 2 (2) (Jul) 295 A (FB) 
——-Para. 8 — See Civil P. C. (1908), S. 2 
(2) (Tul) 295 A (FB) 


Chandernagore (Merger) Act (36 of 1954), 


(1952), Regn. 8 
S. 2 2) 


. S. 18 (2) — See Civil P. C. (1908), S. 2 (2) 


(Jul) 295 A ŒB) 

Charitable and Religious Trusts Act (14 of 

1920), S. 7 — Application under, by Trustee 
— Power of Court to give directions 

(Oct) 444 A 

——5. 7 — “Within the local limits of whose 

jurisdiction any substantial part of the sub- 

ject-matter of the trust estate is situate” — 

Meaning of (Oct) 444 B 


6 SUBJECT INDEX, A. IL R. 1973 CALCUTTA 


Civil Procedure Code (5 of 1908), S. 2 (2) 
— See also Constitution of India, Art. 133 
(Feb) 89 C 
——S. 2 (2) — Decree — Grosses copy of a 
Notarial Mortgage Bond executed under the 
French Law has the force of a decree 
(Jul) 295 A (FB) 
——S. 9 — Suit for declaration that dismis- 
sal order was ultra vires and inoperative — 
— Is maintainable (Jun) 258 A 
——S,. 11 — Res judicata — Judgment later 
in point of time between the parties, if 
operates as res judicata (Gun) 288 D 


——S. 11 — Res judicata in a suit of repre- 
sentative character : (ul) 328 A 
——S. 20 — Suit for déclaration and injune- 
tion — No determination of any interest in 
or right to land involved — Suit falls, under 
is section and not under Section 17 
(Jul) 319 
——S. 20 (c) — Cause of action — Negotia- 
tion of Railway Receipt is a part of cause of 
action (Feb) 74 C 
—S. 33 — Court can recall or modify an 
order at any stage before it is filed 
(Feb) 89 EB 
—-S. 34 — Decree providing interest on in- 
terest — Legality — Powers of executing 
Court to go into the question (Jul) 306 A 
—S. 47 — See also Ibid, S. 34 


Gul) 306 A 
—Ss. 47, 151, O. 23, R. 3 — W. B. Pre- 
mises Tenancy Act (12 of 1956), S. 13 (1) 


(j) and (k) — Ejectment suit on ground of 
building and rebuilding — Compromise de- 
cree by Court without satisfying itself as to 
grounds — Decree is a nullity (Jul) 322 
——S. 51 (e) — Proviso — Applicability — 
Burden of proof — Nature (Jul) 306 B 


——S. 64 and O. 38, R. 10 — Attachment 
before judgment — Whether prevails over 
contractual obligation created by a previous 
agreement of sale (Oct) 432 
—S. 92 — See also Ibid, S. 11 

(Jul) 328 A 
—S. 92 — Decree settling scheme for chari- 
table trust — Right of beneficiary to apply 
for modification of the scheme cannot be im- 
plied (ul) 328 B 
——S. 96 read with S. 100 — Second Appeal 
by plaintiff, selling his interest prior to such 
appeal, is competent . (Oct) 422 A 
—S. 100, O. 41, R. 35 — Remand 

(Mar) 128 A 
——S. 100 — Mixed question of fact and 
law — Cannot be gone into for first time in 
second appeal (Dec) 534 C 


——S. 104 — See Letters Patent (Cal), Cl. 15 

(Jul) 320 
—S. 115 — Natural Justice —- Denial of 
opportunity (May) 201 
—S. 144 — Scope — Decree “reversed or 
varied” — Interpretation of _ (Mar) 140 


——S. 146 — Any person claiming through 
„the aggrieved party can apply for being im- 
pleaded at appellate stage (Oct) 422 B 


Civil P. C. (contd.) 
———S. 151 — See also Ibid, S. 47 
(Jul) 322 
———§, 151 — Power of Court to condone 
delay in respect of deposits in proceedings 
under S$. 17 of W. B. Premises Tenancy 
Act, 1956 — Poverty of tenant no ground 
for condonation (Mar) 123 A 
——0. 1, R. 10 — Misdescription of parties 
— Suit against Chairman of Corporate body 
-—- No relief sought for against corporate 
body — Not a case of misdescription — 
Suit is not maintainable (Dec) 534 A 
———0. 3, R. 4 — Solicitor — Duty of — 
Claim for costs (Mar) 135 B 
——0. 6, R. 17 — Administration suit — 
Averments of benami made in plaint but 
relief of declaration not sought — For effec- 
tive adjudication amendment ought to be 
allowed despite delay (Sep) 378 
——0. 6, R. 17 — Amendment necessitated 
by subsequent events (Oct) 448 A 
——-0. 6, R. 17 — Scope — Administration 
suit —- Amendment seeking incorporation of 
facts subsequent to death of trustee — Per- 
missibility (Nov) 524 
~~~, 8, R. 5 — Non-denial of vague alle- 
gation, if amounts to admission 

(Jun) 288 C 
~~~—O. 9, R. 4 — A suit dismissed for default 
of appearance caused by gross negligence of 
plaintiff and his solicitor cannot be restored 

(Feb) 54 A 
——0. 17, R. 1 — Adjournment of suit — 
Discretion of Court — Sufficient cause 


(Nov) 483 B 
——O. 21, R. 99 — Resistance by bona fide 
claimant — Claimant must be in possession 


of the property under some independent right 
or title of his own (Jul) 336 
——O0O. 21, R. 100 — Application under the 
rule filed after thirty days from the date of 
dispossession is liable to be dismissed in 
limine f _ (Mar) 144 
~O. 22, R. 9 and O. 43, R. 1 (k) — No 
appeal lies against an order refusing to set 
aside abatement of an appeal made by the 
Court in exercise of its appellate jurisdiction 


(Jun) 278 
——-O. 22, R. 9 — Order refusing to set 
aside abatement —- Order affects right or 


liability of party re: points in dispute and as 
such is appealable (Jul) 315 A 
~~~—Q. 23, R. 1 — Apportionment case under 
Section 30 of Land Acquisition Act dispos- 
ed of in terms of compromise — State 
Government not being party to the compro- 
mise if bound by the order 

(Jun) 288 B 


———0. 23, R. 3 — See also Ibid, Section 47 

(Jul) 322 

———, 23, R. 3 — For recording a compro- 

mise and passing a decree in accordance 

therewith an agreement must be a lawful one 

, Qan) 8 

~~~), 30, R. 1 — Suit by some partners in 

firm name for recovery of damages for 
wrongful attachment — Maintainability 

(Sep) 372 A 
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Civil P. C. (contd) , , 
—oO. 32, Rr. 2 and 5 — Suit by minor 
without his next friend or guardian will not 
make the decree passed in his favour null 
and void (Feb) 83 


—O. 32, R. 5 — See Ibid, O. 32, R. 2 


(Feb) 83 
—O. 33, R. 1 — See Provincial Small 
Cause Courts Act (1887), S. 74 (Apr) 83 
——O. 37, R. 2 — See Letters Patent (Cal), 
Cl. 15 (ul) 320 
——O. 37, R. 3 — See also Letters Patent 
(Cal), CL 15 : (Jul) 320 
——O. 37, R. 3 — Discloser of valid de- 
fence on triable issue by defendant — Un- 
conditional leave to appear must be granted 

(Sep) 370 


——O. 37, R. 4 — See Letters Patent (Cal), 
Cl. 15 (Gul) 320 
—O. 38, R. 10 — See Ibid, S. 64 

(Oct) 432 
——O. 39, R.1 — Temporary injunction 
cannot be granted to restrain events arising 
subsequent to the suit Qan) 48 
——O. 41, R. 2 — Grounds of Appeal — 
Leave to raise new point — When permis- 
sible (Sep) 406 
—O. 41, R. 22 — See also Companies Act 
(1956), S. 23 (3) (Feb) 78 C 
——O. 41, R. 22 — A respondent without 
filing cross-objection can canvass the correct- 
ness of findings against him in order to sup- 
port the judgment that has been passed 
againt the appellant (Feb) 91 E 
—-O. 41, R. 27 — Additional evidence in 
appeal — Power of Appellate Court to ad- 
mit and to take note of them as subsequent 


events (Nov) 496 E 
—O. 41, R. 35 — See Ibid, S. 100 

(Mar) 128 A 
—oO. 43, R. 1 (k) — See Ibid, O. 22, 
R. 9 (Jun) 278 
——O. 47, R. 1 — See also Limitation Act 
` (1908), S. 5 (Jul) 302 A 
——O. 47, R. 1 — Far any other sufficient 
reason’ Tul) 302 B 


—O. 47, R. 1 — “Discovery of new and 
important matter” (Jul) 302 C 


—O. 47, R. 27 (1) (b) — Tendering of 
document as additional evidence — When 
can be allowed (Jul) 317 
CIVIL SERVICES 

—West Bengal Services (Classification, Con- 
trol and Appeal) Rules 1971, R. 7 (1) (©) — 
Trial of employee under S. 409, I. P. C. — 
Order of suspension of the employee till the 
trial is in progress in accordance with law 
— Order of suspension not illegal 

(Feb) 94 D 


Coal Mines Regulations (1957), Reg. 191 (1) 
& (2) — See Mines Act (1952), S. 57 (k) 

: (Jan) 17 
Commissions of Enquiry Act (60 of 1952), 


S. 3 — Power to appoint Commission of 
Enquiry — Delegation of — Statutory obli- 


Commissions of Enquiry Act (contd.) 

gation to form opinion about necessity of 
such Enquiry also stands delegated 

. (May) 233 A 
Companies Act (1 of 1956, S. 23 (3) — 
Scope — Appeal filed by Company in its 
former name even after change of name — 
Appeal is incompetent — Cross-objection -aris- 
ing out of it must also fail (Feb) 78 C 


Constitution of India, Art. 14 — See also 


(1) Calcutta Improvement Act (5 of 
1911), Sch, Para. 9 (1) (Oct) 478 B 
(2) Tenancy Laws — W. B. Estates 


Acquisition Act (1954), S. 5-A (4) 
(Apr) 148 C (SB) 
(3) W. B. State Medical and Dental Col- 
leges (Admission of Students) Rules (1972), 
R. 6 (4) (a) and (c) (Nov) 519 B 
~———Art. 14 —- Fundamental Rights under 
— _ Classification of employees under 
Rulé 2046 (b) (i) and those under Rule 2046 
(b) (ii) of Railway Establishment Code is 
not violative of Art. 14 (Sep) 385 


——Art, 19 (1) (f) & (g) — See, Mines Act 


(1952), S. 57 (k) (Jan) 17 
Art. 19 (6) —- See Mines Act (1952), 
S. 57 (k) (Jan) 17 
——Art. 23 — See Mines Act (1952), S. 57 
k) (Jan) 17 
———Art. 31-A (1) (a) — See Tenancy Laws 
— W. B. Estates Acquisition Act (1954), 
S. 5-A (Apr) 148 F (SB) 


——Art. 31-B — See Tenancy Laws — W. B. 
Estates Acquisition Act (1954), S. 5-A 
(Apr) 148 F (SB) 
——Art. 50 — See Tenancy Laws — W. B. 
Estates Acquisition Act (1954), S. 5-A 
(Apr) 148 B (SB) 
——Art, 133 — Decree or order dismissing 
appeal on merits, necessarily affirms decision 
of Court immediately below (Feb) 89 B 
——-Art. 133 — Civil P. C. (1908), S. 2 (2) 
—- Decree is one unit (Feb). 89 C 
~——Art, 133 — Judgment of Appellate Court 
dismissing appeal on merits is a judgment of 
affirmance (Feb) 89 D 
~——~Art, 133 —- “Substantial question of 
law” — A point which has been universally 
accepted but on which there is no ruling of 
Supreme Court is not a substantial question 
of law (Feb) 89 F 
——Art. 133 (1) — Final Order — High 
Court granting leave to withdraw a suit with 
permission to file a fresh suit — It is a final 
order (Feb) 89 A 


——Art. 154 — See Tenancy Laws — W. B. 
Estates Acquisition Act (1954), S. 5-A 
(Apr) 148 B (SB) 
———Art. 154 (1) — Proclamation under 
Art. 356 — Delegation of functions of State 
Government to Governor — It includes 
power to form opinion about necessity of 
enquiry under Commissions of Enquiry Act 
(May) 233 B 
~———Art. 154 (2) (b) — See Tenancy Laws — 
W. B. Estates Acquisition Act (1954), S. 5-A 
(4) . (Apr) 148 C (SB) 


N 
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Constitution of India (contd.) 
~———Art. 166 — Provisions of the Article are 
directory —- Non-compliance with the provi- 
sions will not make an order invalid 
(May) 220 D 
~———Art. 166 (3) — See Tenancy Laws — 
W. B. Estates Acquisition Act (1954), Sec- 
tion 5-A (4) (Apr) 148 C (SB) 
———Art. 226 — See also 
(1) Ibid, Art. 329 (b) (Apr) 184 
(2) Civil Services — West Bengal Ser- 
vices (Classification, Control and Appeal) 
Rules (1971), R. 7 (1) © (Feb) 94 D 
———Art. 226 — Alternative remedy availed 
of — How far operates as a bar to writ peti- 
tion (Jan) 23 A 
—-—Àrt. 226 — Petition for enforcement of 
contractual right —- Maintainability 
(Jan) 28 A 
———Art. 226 — Interim order, under W. B. 
Rationing Order, suspending business pending 
enquiry into charges — No question of fol- 
lowing principles of natural justice arises 
(Jan) 28 D 
~———-Art. 226 — Who can apply — Right to 
question constitutionality of law 
(Feb) 56 B 


——Art, 226 — Writ petition — Necessary 
parties - (Feb) 94 A 
~——Art. 226 — Prosecution of public servant 
—- Want of sanction — Failure to prove that 
the act was connected with his official duty 
— Proceedings held not without jurisdiction 
(Feb) 94 B 
———Art. 226 — Powers of High Court — 
High Court cannot go into the disputed ques- 
tions of fact (Feb) 94 C 
~~—Art. 226 — Claimed for restoration to 
the Mutawalliship — Held term of appel- 
lant’s appointment having expired no relief 
could be granted (Mar) 117 A 
—-—Art. 226 — Mutwalli submitting explana- 
tion to charges — Failure to appear on date 
of hearing — Termination of Mutwalliship 
— No violation of rules of natural justice 
(Mar) 117 B 
——Art. 226 — A Mutwalli cannot be ap- 
pointed in a proceeding under Art. 226 and 
the question of appointment should be rais- 
ed in a properly constituted suit 


(Mar) 117 C 
———Art. 226 — Writ Petition — Delay 

(Mar) 131 B 
—-—Art. 226 — Infructuous writ 


(May) 220 A 
——Art. 226 — Writ petition — Claim for 
arrears of salary barred under Art. 7 of the 
Limitation Act (1963) —- No writ will issue 
to claim barred debt (May) 220 C 
-——Art. 226 — Allegation of mala fide — 
Duty of the Court (May) 220 E 


Art. 226 — Procedure — Amendment 
of petition — No order for amendment can 
be made for agitating a claim which is bar- 
red by the limitation (May) 220 F 
——Art. 226 — Petition’ for recovery 

money — When maintainable 

(May) 220 G 





Constitution of India (centd.) 

z 22 Claim totally outside the 
subject-matter of petition —- Claim cannot 
be entertained merely because there was a 
prayer for “further and other relief’ in the 
petition (May) 220 H 
——Art. 226 — Subequent events — High 
Court can consider in granting the relief 


(May) 220 I 
——Art. 226 — Proceedings 


under attract 
the provisions of S. 141, C. P. C. — Conse- 
quently the provisions of Order 22 would 
also be applicable to writ proceedings 


(Jul) 315 B 
——Art. 226 — Jurisdiction to decide ques- 
tion of fact (Nov) 488 A 


——Art. 226 — For a relief under Art. 226 
to prevent interference with his property the 
petitioner must establish a legal right to pro- 
perty (Nov) 506 
——Art. 245 — See also 


(1) Tenancy Laws — W. B. Estates Ac- . 


quisition Act (1954), S. 5-A (4) 
(Apr) 148 C (SB) 
(2) Tenancy Laws — W. B. Estates Ac- 
quisition Act (1954), Ch. VIO, (Ss. 60 and 
61 (Apr) 171 
——Arts. 245 and 356 — Govt. of India 
Notification G.S.R. 491 is not ultra vires the 
powers of the President (May) 233 C 
——Art. 246 — See Tenancy Laws — W. B. 
Estates Acquisition Act (1954), S. 5-A 
(Apr) 148 F (SB) 
—-—Art. 299 — Contract with State or 
Union — Contract by correspondence is en 
forceable (uly) 325 C 
——Art. 311 (2) — Reversion from an offi- 
ciating post to substantive post — No stigma 
or penalty so as to attract the Article 
(May) 220 B 
——-Art. 329 (b) — Election — Meaning of 


p (Apr) 184 
——Art. 356 — See Ibid, Art. 245 
(May) 233 C 
Contempt of Courts Act (32 of 1952), S. 1 
— Contempt — Disobedience to orders of 
Court — Deliberate disregard of Court’s 
order amounts to contempt (Nov) 483 C 
———§. 3 — Even if the subject-matter of in- 
quiry by the Commission of Enquiry is the 
same which the criminal court may be re- 
quired to go into a charge, no question of 
contempt can arise (May) 233 D 
Contract Act (9 of 1872), S. 2 (d) — Stran- 
ger when can enforce contract 


(Sep) 401 - 
——§. 28 — Forum selection clause in 
agreement — It cannot oust jurisdiction of 
Courts (Nov) 526 


——-S. 39 — See also State Financial Cor- 
poration Act (1951), S. 31 Qun) 268 B 
—-—-S, 39 — Performance of promise ‘in 
its entirety’ — Meaning of (Jun) 268 A 
S. 41 — Loss of goods insured — In- 
sured accepting receipt of his total loss from 





insurer — Insured cannot enforce his claim 
for loss against those responsible for loss 
: (Mar) 141 B 
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Contract Act (contd.) , 
—S. 55 — Conditions of contract itself 
providing for extension of time — Time not 
of essence of contract (Dec) 550 A 
——Ss. 56 and 70 — Applicability — Soli- 
citor and client — Agreement to pay remu- 
neration on completion of sale — Breach by 
intending purchaser — Claim by solicitor for 
remuneration — Maintainability 


(Mar) 135 A 
re 62 — See Arbitration Act (1940), 
S. (Jun) 243 
ey 70 — See also Ibid, S. 56 

(Mar) 135 A 


—S. 70 — Contract to pay lump sum for 
certain work — Suit on basis of S. 70 for 
recovery of value of work — Maintainability 

(Mar) 135 C 
—S. 74 — Breach of contract — Compen- 
sation — Amount mentioned in contract — 
Whether payable by way of liquidated dama- 
ges or whether is not recoverable as penalty 


(Dec) 550 B 
—S, 188 — See Arbitration Act (1940), 
S. 34 ou 2 
——S. 219 — See Civil P. C. (1908), O 
R. 4 (Mar) 135 $ 


CO-OPERATIVE SOCIETIES 
—Bengal Co-operative Societies Act (21 of 
1940), S. 134 — See Limitation Act (1963), 
S. 29 (2) (Sep) 364 


Criminal Procedure Code (5 of rae S. 197 
— See Constitution of India, Art. 
(rob) 94 B 
Customs Act (52 of 1962), S. 105 — The 
words “when the proper officer has reasons 
to believe” suggest that the belief must be 
that of an honest and reasonable person has- 
ed upon relevant materials and circumstan- 
ces (Feb) 91 D 
——S. 105 (1) — Provision does not require 
the custom authority to specify the name of 
` the individual whose premises are to be 
searched (Feb) 91 A 
—S. 105 (1) — “Has reasons to believe” 
Assistant Collector if bound to state 
reasons for his belief (Feb) 91 C 
——S. 105 (2) — The procedure prescribed 
under S. 165 (1) Cri. P. C. is not applicable 
in S. 105 (2) (Feb) 91 B 
—Ss. 115, 124 Notice to owner — 
Nature of requirement — Applicability of 
waiver or estoppel (Mar) 131 A 
—S. 124 — See Ibid, S. 115 
(Mar) 131 A 


Easements Act (5 of 1882), Ss. 15 and 17 — 
Acquisition by prescription — Ferry right — 
An exclusive right to ferry cannot be ac- 
quired by prescription (Apr) 145 GB) 
—S. 5 


— See Ibid, 
(Apr) 145 (FB) 
EDUCATION 


—Bengal (Roral) Primary Education Act (7 
of 1930), S. 29 (2) — See Bengal Cess Act 
(1880), Ss. 38 to 40 (Feb) 78 B 


Education — Bengal (Rural) Primary Educa- 
tion Act (contd.) 

—-S, 30 — See Bengal Cess Act 53) 

Ss. 38 to 40 (Feb) 78 B 


Essential Commodities Act (10 of 1955), S. 
— W. B. Rationing Order (1964), del 
under — Para. 22 (1) — Delegatus Non- 
Potest Delegare is merely a rule of construc- 
tion, not a rule of law (Jan) 28 B 
—S. 3 — W. B. Rationing Order (1964) 
issued under — Para. 3 (5) — Provision 
does not suffer from excessive delegation 

(Jan) 28 C 
——S. 3 (3) — See wee penal Rice Mills 
(Levy) Order, (1967), Cl. (Feb) 67 
—~-S. 3-A — See West acai Rice Mills 
(Levy) Order (1967), Cl. t (Feb) 67 
Evidence Act (1 of 1872), S. 3 — Commer- 
cial Documents — See Railways Act og 
S. 139 (Feb) 74 D 


—S. 4 — Commercial Documents — See 
Railways Act (1890), S. 139 (Feb) 74 D 
—-S. 13 — See Land Acquisition Act 
(1894), S. 11 (Jun) 284 
—8S. 62 — See Customs Act (1962), S. 115 

(Mar) 131 A 


——S. 64 — Proof of documents by primary 
evidence -- Documents admitted in evidence 
without any objection cannot be objected to 
at appellate stage for want of foran a 
—~Ss. 101-104 — See Hindu Marriage Act 
(1955), S. 12 (Dec) 545 A 
——S. 110 — Proof of ownership — Person 
in whose name property stands is presumed 
to be owner — Person who denies his owner- 
ship must prove it (Mar) 128 B 
S. 11 See also ar Laws — 
Bengal Tenancy Act (1885), S. 103-B (5) 
(Jun) 264 A 
—-S. 114 — Presumption as to postal busi- 
ness — Nature of (Jun) 262 A 
——S. 114 — Benami — Presumption as to 
(Aug) 345 
—-S. 114 Adverse inference under 
cannot be drawn for mere non-examination 
of plaintiff when other material witness is 
produced (Oct) 465 A 
—-5. 114 — Lunacy — Opinion of medical 
expert in favour of sanity —- Merely because 
expert was not examined, no adverse infer- 
ence against sanity could be raised 


(Dec) 545 B 
—-S. 115 — See 
(1) Constitution of India, Art. 299 


(Jul) 325 C 
(2) Customs Act (1962), S. 115 z 
31 


Mar) 1 
(3) Land Acquisition Act Ce} S. Tun 
288 
Foreign Exchange Regulation Act (7 of 
(1947), S. 12 (2) — Notice under — Sub- 
sec. (2) can be invoked only before or at 
the time of sale (Jan) 33 A 
—~-S. 12 (2) — A seller cannot be charged 
for contravention of the sub-section on the 
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Foreign Exchange Regulation Act (contd.) 
ground of under invoicing in G. R. I. 
(Jan) 33 B 
——S. 12 (2) — Export on sale if covered 
by the section (Sep) 413 A (FB) 
——S§. 12 (2) — Notice for initiation of pro- 
ceedings under Section 23-D on ground of 
failure to realise export value of goods with- 
in six months from date of shipment of 
goods — Validity (Sep) 413 B ŒB) 
Foreign Jurisdiction Act (47 of 1947), S. 4 
— See Limitation Act (1908), S. 29 (2) 
(ul) 295 B ŒB) 
French Civil Code, Art. 2262 — See Limita- 
tion Act (1908), S. 29 (2) 
Gul) 295 B (FB) 


HIGH’ COURT RULES AND ORDERS 


—Caleutta High Court (Appellate) Side Rules, 
Ch. I, R. 1 Gi) — Reference to Special Di- 
vision Bench (Apr) 148 A (SB) 
——Ch. VII, R. 1 — See also Ibid, Ch. II, 
R. 1 Gi (Apr) 148 A (SB) 
——Chap. 7, Rule 1 — One Division Bench 
is competent to say that another Division 
Bench did not correctly state the law 
or the effect -of a prior Special Bench deci- 
sion (Mar) 106 (FB) 
——Ch. VU, R. 9 — See Ibid, Ch. I, R. 1 
(ii) (Apr) 148 A (SB) 


Hindu Law — Joint family — Promissory 
note in favour of Karta and his two minor 
sons — Karta alone can sue for recovery of 
debt due (Oct) 465 B 


——Maintenance — A widowed daughter to 
sustain her claim for maintenance need not 
be a destitute nor need be actually maintain- 
ed by the father during his lifetime 
(Mar) 112 
——Partition — Transfer by common owner 
of specific portion to different purchasers — 
Whether creates tenancy-in-common -— Suit 
for partition — Maintainability (Sep) 367 
——Shebaits — Shebaits can carry out their 
duties and management of deity’s properties 
in such order as they think proper 
(Sep) 397 A 
——Shebaitship — Shebaitship is an admix- 
ture of both duties and right to property 
which is subject to devolution according to 
Hindu Law of Succession (Sep) 397 B 
——Shebait — Shebait can appropriate part 
of income of Deity’s estate, to himself 
(Sep) 397 D 
Hinda Marriage Act (25 of 1955), Ss. 1 (1) 
and 2 (1) — Applicability of Act — Question 
of domicile — When relevant (Oct) 425 


——S. 2 (1) — See Ibid, S. 1 (1) 
(Oct) 425 
——S. 10 — Judicial separation — Cruelty 
— What does not amount (Sep) 393 
. 12 — See also Evidence Act (1872), 
S. 114 (Dec) 54 
——S. 12 — Lunacy — Burden to prove 
lunacy lies on petitioner (ec) 545 A 


Hindu Marriage Act (contd.) 

—S§. 12 — “Lunatic” — Means (as ordi- 
narily understood) a person suffering from 
unsoundness of mind or insanity (either in- 


termittent or permanent) (Dec) 545 C 
-—-S. 12 — Lunacy — Evidence in proof 
of (Dec) 545 D 


-—S. 12 — Consent by fraud — In absence 
of particulars of fraud in substantive petition 
mere mention of fraud or fraudulent act of 
concealment is ineffective (Dec) 545 E 
~——S. 28 — An order rejecting prayer for 
adjournment of suit is not appealable . 

. (Nov) 483 A 

HOUSES AND RENTS 


—W. B. Premises Tenancy Act (12 of 1956), 
S. 2 (h) — See Ibid, S. 17 (4) 

(Jan) 13 (SB) 
~——Ss. 13 and 17 — Suit for eviction — 
Striking out of defence against ejectment — 
Decree can be passed only after considering 
the grounds of eviction (Sep) 379 
-~——S. 13 (1) — Reasonable requirement of 
landlord has to be weighed with inconveni- 
ence of the tenant (Nov) 515 B 
~——S. 13 (1) GH (as substituted in 1969) — 
Reasonable requirements of landlord — 
Proof — What is provided in cl. (ff) had 
always been the law even under old cl. (f) 
for finding reasonableness of the requirement 

(Sep) 363 B 
~—S. 13 (1) (2) — Lessee not being ‘owner’ 
of the premises cannot file a suit for eviction 
of sub-lessee on ground of reasonable 


Te- 
quirement for his own occupation 

(Dec) 529 
——S. 13 (1) @ and (k) — See Civil P. C. 
(1908), S. 47 (Jul) 322 
-—S. 13 (1) G) —- Applicability 

(Oct) 473 
—~—S. 17 — See also Ibid, S. 13 

(Sep) 379 


-——S. 17 — Inherent power of Court to 
condone delay in respect of deposits in pro- 
ceedings under section — Poverty no ground 
for condonation (Mar) 123 B 
-S. 17 (1) — For the purpose of this 
section even a deposit of monthly rent made 
with the controller must be made within 15 
days of the next succeeding month 


(Sep) 410 B 
———S. 17 (2) 
CL 15 





— See Letters Patent (Cal), 
l (Jun) 248 
-—S5. 17 (2-A) — Interpretation of — Ten- 
ant not depositing in Court amount admitted 
to be due from him along with his applica- 
tion under S. 17 (2) — Court cannot extend 
time under S. 17 (2-A) (Oct) 430 
~—S. 17 (3) — Section applies not only to 
suits for ejectment on the ground of default 
but also to suit for ejectment on other 
grounds mentioned in S. 13 (Sep) 410 A 
-—S. 17 (4, proviso (as amended in 1968) 
— Effect of amendment (Jan) 13 (SB) 


——S. 17 (4), Proviso (As amended by Act 
4 of 1968) — Second default referred to in 
the proviso does not refer to a default in the 
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Houses and Rents —- W. B. Premises Tenancy 
Act (contd.) 

same suit but to a default in a second’ or 

subsequent suit (May) 204 A (SB) 

——S. 17 (4), Proviso (as amended in 1968) 

— Interpretation of (May) 213 (FB) 


Imports and Exports (Control) Act (18 of 
1947), S. 5 — A receiver effecting sale even 
under Court’s order of goods imported by 
debtor under actual user’s licence is Jiable 
under S. 5 (Sep) 354 


Imports (Control) Order (1955), R. 3 (1) — 
See Imports and Exports (Control) Act 
(1947), S. 5 (Sep) 354 
Industrial Employment (Standing Orders) Act 
(20 of 1946), S. 5 — Certified Standing 
Orders — Are statutory provisions 

Qun) 258 B 


Interpretation of Statutes — See Municipali- 
ties — Calcutta Municipal Act (1951), S. 200 

(Nov) 488 F 
—— Reference may be relevantly had to the 
Statement of Objects and Reasons for ascer- 
taining conditions i.e. extent and urgency of 
the evil sought to be remedied by the statu- 
tory legislation (May) 204 B (SB) 
Judicial Officers Protection Act (18 of 1850), 
S. 1 — Seizure of entire partnership property 
in execution of an order of seizure for one 
partner absconding — Legality 

(Sep) 372 B 


Khadi and Village Industries Commission 
Rules (1957), R. 26 (2) — Delegation of au- 
thority to enter into Contracts under —- Must 
be specifically proved — Question of implied 
authority does not arise (Dec) 534 D 
——R. 26 (3) — Oral contract entered into 
by employees — Not binding on Commission 

(Dec) 534 B 
Land Acquisition Act (1 of 1894), S. 4 — 
See Ibid, S. 6 (Oct) 475 
——S. 6 — Acquisition of land for establish- 
ment of Haldia Dock — Purposes allied or 
incidental thereto are not necessarily 
collateral (Oct) 475 
—S. 11 — Unaccepted award of Collector 
— Claimant can rely on it as evidence of 
market value of similar land in a different 
acquisition proceeding 
—S. 18 — Land acquisition proceedings — 
Lessee accepting valuation of land and not 
making reference — Effect Jun) 288 A 


——S. 18 — Valuation of property acquired 
— Principles (Aug) 342 
—S. 23 — Market value — Computation 
— Expert’s opinion is admissible 

(Oct) 414 A 
——S. 23 — Market value — Computation 
— Division of big piece of land on belt sys- 
tem for purpose of valuation isnot incorrect 

(Oct) 414 B 
——S. 23 (2) — Solatium for compulsory 
acquisition — Agreed valuation can be in- 
clusive of statutory compensation of 15% 


(Jun) 284 . 


Land Acquisition Act (contd.) 
and is not void as defeating the eller of 
J 


the Act ul) 325 A 

——§, 30 — See Civil P. C., O. 23, R. 1 
(Jun) 288 B 

Letters Patent (Cal), Cl. 15 — Judgment 


—-Order under S. 17 (2), W. B. Premises Ten- 
ancy Act, 1956 — Appealability under Cl. 15 
as judgment (Jun) 248 
—~—Cl. 15 — Suit under O. 37, Civil P. C. 


— Appeals against order granting condi- 
tional leave to defend and decree — Main- 
tainability (Jul) 320 


Limitation Act (9 of 1908), S. 5 — Explana- 
tion for delay Qul) 302 A 
——-S. 29 (2) — Grosses copy of Notarial 
Mortgage Bond — Execution of — Limita- 
tion Qul) 295 B ŒB) 
——Art. 29 — Suit for compensation for 
wrongful seizure of moveable property — 
Art. 29 and not Art. 2 applies 


(Sep) 372 C 
Limitation Act (36 of 1963), S. 4 — See 
Ibid, S. 29 (2) (Sep) 364 
———S. 5 — See also Ibid, S. 17 (1) © 


(Mar) 119 
-——S. 5 — Application for leave to appeal 
to Supreme Court — Condonation of delay 
- (Jan) 12 

~S. 12 (2) — See Ibid, S. 29 (2) 
, (Sep) 364 
~——S. 15 (2) — Since a notice under S. 80 
Civil P. C. is necessary for a suit against 
the Railway for non-delivery of goods the 
plaintiff is entitled to add the period of 

notice to the period of limitation 

(Feb) 74 E 


~——Ss. 17 (1) (c), 5, Art. 121 — Application 
for setting aside abatement — Limitation — 
Starting point — Condonation of delay — 
Sufficient cause —- Mistake of fact of party 
~~ Party Chairman of Board of Directors 
appointed by Court — Section 5 attracted 
(Mar) 119 
——S. 29 (2) — Special or local law — 
Limitation provided under serial No. 7 of 
fourth Schedule of (Bengal Act 21 of 1940) 
(Sep) 364 
~—~Art. 121 — See Ibid, S. 17 (1) (c) 
(Mar) 119 
———Art. 136 — Execution application in 
proper form — Application filed in further-- 
ance of or pursuance to pending application 
filed beyond 12 years —- Execution not bar- 
red (Aug) 352 A 
Mahomedan Law — Sale of minor’s property 
(Feb) 64 


-— Powers of guardian 


Marine Insurance Act (11 of 1963), S. 79 (1) 
and (2) — See T. P. Act (1882), S. 135-A 
(1) & (2) (Mar) 141 A 
Mines Act (35 of 1952), S. 57 (k) — Coal 
Mines Regulations (1957), Regulation 191 
(1) and (2) — Regulation 191 (1) and (2) 
not ultra vires the Act nor does it violate 
Art. 19 (1) (£) and (g) of the Constitution 
(Jan) 17 
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Monopolies and Restrictive Trade Practices 
Act (54 of 1969), S.2 (g) Gi) and (vi — 
Inter-connection between corporate bodies — 
It need not be only in the manner set out 


in sub-clause (iii) (Oct) 450 B 
—~—S. 2 (g) — Control — Measure of 
(Oct) 450 C 


——§. 12 — Issue of summons‘ for produc- 
tion of documents — Objection on ground 
of irrelevancy and interference under Arti- 
cle 226 of Constitution —- Limited scope of 


(Oct) 450 A 
—~-S. 12 — Relevancy of documents sum- 
moned — Report of foreign business tours 


undertaken by the Director — Not necessa- 
rily an irrelevant document (Oct) 450 D 


Motor Vehicles Act rar iy 1939), Ss. 43, 48 
— Power of R.T.A fix fares for stage 
carriages (Sep) 389 
——S. 48 — See Ibid, S. 43 (Sep) 389 
—~§. 57 (8) — Alteration of terminus from 
one point to another on specified route 
both: within same Municipal limits — Not 
an alteration of route within S. 57 (8) 

(Sep) 411 
——-S. 62 — Temporary Stage-Carriage per- 
mit under — May not be issued to person 
already holding another permit (Dec) 559 
Motor Vehicles Rules (1940), R. 66-A — 
See Motor Vehicles Act (1939), S. 4 

(Sep) 389 


MUNICIPALITIES 


—Calentta Municipal Act (33 of 1951) — 
Rules of Assessment and Collection of 
Manual 1917 — Rate-Bills — Practice as to 
service of (Nov) 488 B 
——S. 5 (60) (71) —- See Ibid, Sch. 16 
(Oct) 434 B 
—~—Ss. 165, 168, 172, 180, 181, 191, 200, 235 
and 236 — Liability to pay taxes — When 


arises (Nov) 488 C 
——S. 168 — See Ibid, S. 165 (Nov) 488 C 
——S. 172 — See Ibid, S. 165 (Nov) 488 C 
——S. 180 — See Ibid, S. 165 (Nov) 488 C 
—~S. 181 — See Ibid, S. 165 (Nov) 488 C 
——S. 191 — See Ibid, S. 165 (Nov) 488 C 
——S. 200 — See also Ibid, S. 165 

(Nov) 488 C 
——S. 200 — Constitutional validity 


(Nov) 488 D 
-———S. 200 — Order of levy — Assessee 
whether entitled to a hearing before such an 


order (Nov) 488 E 
——S§. 200 — ‘Levy — Meaning of 

(Nov) 488 F 
——S. 235 — See Ibid, S. 165 (Nov) 488 C 


——S. 236 — See Ibid, S. 165 (Nov) 488 C 


——Sch. 16 -— Building rules under, R. 3 (1) 
— Building upon a site not abutting and far 
away from public street — Construction of 
further storey veyed prohibited height does 
not violate R. -3 (1) (Oct) 434 B 


——Sch. 16 — Building rules under — 
Rule 58 — Sanction of plea for construction 
— Right to personal hearing of adjoining 
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Manicipalities -— Calcutta Municipal Act 
(contd.) 
owners prior to sanction of the plan 
(Oct) 434 C 
—Sch. 16, Para. 55 (4), Note (V) — Fee 
payable for sanction of building — Building 
for charitable and Educational institutions 
covered by Note (v) — Approval clause in 
Effec (Nov) 493 


peactakte Instruments Act (26 of 1881), 
S. 8 — See Hindu Law — Joint family 
(Oct) 465 B 
Partnership Act (9 of 1932), S. 4 — Partner- 
ship agreement — Construction of 
(May) 193 A 
——S. 6 — Partnership — Share in assets of 
firm upon dissolution — Determination 
(May) 193 B 
——S. 6 — Partnership — Suit for dissolu- 
tion — Burden of proving existence of part- 
nership agreement lies on plaintiff 
(May) 193 C 
S. 7 — A provision (in the partnership 
deed) for retirement is not inconsistent with 
a partnership-at-will though firm constituted 
by only two partners (Jun) 279 A 
—5. 32 — See Ibid, S. 7 (Jun) 279 
Precedents — See Hig rh Coit Rules and 
Orders (Calcutta) (Appellate) Chap. 7, R. 1 
(Mar) 106 ŒB) 
Presidency Small Cause Courts Act (15 of 
1882), Ss. 38 and 41 — An application under 
Section 38 did not lie against an order pass- 
ed under Section 41 (Sep) 362 


~——S. 41 — See Ibid, S. 38 (Sep) 362 


ibe ea Towns Insolvency Act (3 of 1909), 
S. — Abuse of the process of the Court 
by PETR — Suppression of facts —- Debtor 
held ought not to have been adjudged insol- 
vent (Mar) 99 


Provincial Small Csuse Courts Act (9 of 
1887), S. 74 — Permission to sue as ‘pauper’ — 
O. 33, R. 1, C. P. Code not applicable to 
Courts of the Small Causes at Calcutta 
(Apr) 183 
Railways Act (9 of 1890), S. 80 — Suit 
against Railway for non-delivery of goods — 
Whether goods offered for delivery were 
covered by R. R. — Proof (Feb) 74 A 


—-§. 80 — The endorsee of a Railway Re- 
ceipt for valuable consideration can sue the 
Railway for non-delivery of the goods as 
he acquires rights of ownership over the 
goods (Feb) 74 B 
—~—§. 139 — Contents of certified copies of 


Railway records tendered in evidence if can 
be presumed to be correct (Feb) 74 D 


Registration Act (16 of 1908), S. 49 — Bar 

under — Does not apply to a ‘Kobala’ re- 

quired to be registered under Tenancy Act 
Qan) 1 C (ŒB) 

Representation of the People Act (43 of D 

S. 80 — See Constitution of India, Art. 3 

(b) (Apr) 184 
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SALES TAX 


—B Finance (Sales Tax) Act (6 of 1941), 
S. ire — See re West Bega ye De- 
ds R ct , S. 

Sä PR (Dec) 542 A 
—S. ee a we W. B. Sales-tax 
1954), — ative scope 
ee à (Dec) 542 B 
—West Bengal Sales Tax Rules (1954), R. 2 
(e) — See W. B. Public Demands Recovery 
Act (1913), S. 3 (3) ° Mec) 542 A 


—R. 56 — Seo 


(1) Sales Tax — Bengal Finance (Sales- 
tax) Act (1941), S. 11 (4), Proviso 


(Dec) 542 B 
` (2) W. B. Public Demands Recovery Act 
(1913), S. 3 (3) (Dec) 542 A 


—~R. 57 — See W. B. Public Demands Re- 
covery Act (1913), S. 3 (3) (Dec) 542 A 


Specific Relief Act (1 of 1877), S. 35 — Res- 
cission of contract and decree —~ No statutory 
+ form of application is prescribed 
; (Oct) 439 B 
—-S. 35 (¢) — Decree for specific perform- 
ance of contract to sell land — Failure to 
pay balance of purchase money within time 
— Rescission — Power to extend time 
(Oct) 439 A 
—S. 38 — Rescission of decree for specific 
performance of contract of sale — Refund 
of advance of part purchase price ordered 
(Oct) 439 C 


Specific Relief Act (47 of 1963), S. 14 (b) — 
See Civil P. C. (1908), S. 9 (Jun) 258 A 
State Financial Corporation Act (63 of 1951), 
Ss. 31, 32 — Determination of rights under 
an agreement — It is to be as on the date 
of the application (Jun) 268 B 
—S. 32 — See also Ibid, S. 31 

(Jun) 268 B 
—S. 32 — Under this section ad interim Re- 
ceiver cannot be appointed but only ad in- 
ferim attachment and ad interim order of in- 
junction could be passed (Jun) 268 D 
—S. 32 (4) — Notice wrongly issued to 
show cause why ad interim order appointing 
a receiver be not made absolute — Whether 
it can be treated as a notice of attachment 


(Jun) 268 E 
— S. 32 (11) — ‘In the absence of such 
Court? — Meaning of (Jun) 268 C 


Succession Act (39 of 1925), S. 59 — Testa- 
mentary capacity to execute will — Sanity of 
testatrix disputed —- Onus to prove requisite 
testamentary power at the material time 
(Oct) 460 B 
—S. 63 — Will — Proof of execution and 
attestation —- Onus lies on popoom to 
prove due execution and repel suspicious cit- 
cumstances (Oct) 460 A 
—¥F. 214 (1) () — Applicability of bas 
under (Aug) 352 B 


Succession Act (contd.) 

—Ss. 223 and 236 — Grant of letters of 
administration to a minor — Executor not 
appointed in the will — Application by minor 
through natural guardian — Maintainability 


(Jan) 45 
—S. 236 — See Ibid, S. 223 (Jan) 45 
TENANCY LAWS 


—Bengal Tenancy Act (8 of 1885), Pre. — 
See Bengal Non-Agricultural Land Assess- 
ment Act (1936), Pre. (Jun) 264 B 


——S. 26 (c) — See Registration Act (1908), 
S. 49 (Jan) 1 C (FB) 
—S. 26-F — Application for pre-emption 
by non-co-sharer — Maintainability 
(Nov) 487 GB) 
——S. 101 (2) — See Ibid, S. 103-B (5) 
(Jun) 264 A 
—S. 103-B (5) — Entries in Record-of- 
rights — Presumption of their correctness 
attaches also to non-agricultural lands 
(Jun) 264 A 
—Calcutta Thika Tenancy Act (2 of .1949), 
S. 22 (2) — Bar to suit against officer, under 
— Applicability (Jun) 262 B 


—W. B. Estates Acquisition Act (1 of 1954), 
S. 2 (k) — Interest of non-agricultural tenant 
(Oct) 448 B 
——S. 5-A (as inserted by Act 13 of 1954) 
— Validity — Section is not ultra vires the 
Constitution as it does not invest judidial 
power in the State Government : 
(Apr) 148 B (SB) 
—S. 5-A (as inserted by Act 13 of 1954) 
— Initiation of pr ing under S. 5-A 
after final publication of Record of rights is 
valid (Apr) 148 D (SB) 
—S. 5-A (i) (as inserted by Act 13 of 
1954) — Use of the words “transfer may 
not be bona fide” in order under — Effect 
(Apr) 148 E (SB) 
—S. 5-A (3) (as inserted by Act 13 of 
1954) — Provisions of sub-section (3) are 
integral parts of the Act and are valid 
(Apr) 148 F (SB) 
—S. 5-A (4) (as inserted by Act 13 of 
1954) — Delegation of power under —- Is 
not invalid — Nor does it violate Art. 166 
(3) (Apr) 148 C (SB) 
——S. 6 (1) ©) and (2) Proviso — A right 
to rear and catch in a tank cannot ba 
leased, for, such a right constitutes a licence 
a (Apr) 168 (SB) 
—S. — Charge created for payment of 
decretal amount from compensation money 
— Appointment of receiver in respect of 
whole of the compensation money will not 
violate S. 26 (Mar) 115 


——S. 42 — Sea Bengal Cess Act (1880), 
Ss. 38 to 40 (reo 78 i 
—S. 42 (3) and (4 (as amended b 
West Bengal Act in 1969) — Effect of amend- 
ment — Yea garden under lease — Rent de- 

by Revenue Officer prior to amend- 
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Tenancy Laws — W. B. Estates Acquisition 
Act (contd.) 

ment is validated by sub-section (4) 

(Feb) 78 A 
—S. 42-A — See Bengal Cess Act (1880), 
Ss. 38 to 40 (Feb) 78 B 
——S. 44 — See Bengal Non-agricultural 
Land Assessment Act (1936), Pre. 

(Jun) 264 B 
—S. 44 (2-A) — Power to revise entry in 
finally published records of rights—Revenue 
Officer is not authorised to canvass whether 
a transfer is bona fide for the purpose of 
S. 5-A (Nov) 486 
—S. 44 (4) — See 


(1) Ibid, S. 5-A (Apr) 148 D (SB) 


(2) Tenancy Laws — Bengal Tenancy 
Act (1885), S. 103-B (5) (Jun) 264 A 
——Ch. VII, Ss. 60 and 61 (as added by 
W. B. Estates Acquisition (Amendment) Act 
(40 of 1963)) — No delegation of legislative 
power to the executive — It is a case of con- 
ditional legislation (Apr) 171 
—West Bengal Land Reforms Act (10 of 
1956), S. 18 — See Ibid, S. 21 (Oct) 419 
— Ss. 21, 18 — Ousting of Civil Court 
jurisdiction — Dispute whether plaintiff is a 
tenant — Dispute not falling within S. 18 (1) 
— Civil suit maintainable (Oct) 419 


Transfer of Property Act (4 of 1882), S. 8 — 
Deed — Construction: of — Document must 
be read as a whole (Sep) 397 C 
— S. 43 — “Option by transferee” — Any 
overt act by transferee indicative of existence 
of such option is sufficient compliance of 
provisions of this section (Oct) 422 C 
——S. 53-A — Defendant can raise defence 
under S. 53-A even if not specifically pleaded 
in written statement if all ingredient facts of 
the section are stated (Jan) 1 A (FB) 
—S. 53-A — Doctrine of part performance 
is confined to transfers for consideration and 
is not extended to gifts (Jan) 1 B (FB) 
——S. 53-A — “Person claiming under him” 
— Reversioner comes within the expression 
‘person claiming under him’ in the context 


of Hindu law (Jan) 1 D (FB) 
——S. 54 — See Registration Act (1908), 
S. 49 (Jan) 1 C (FB) 


—S. 100 — Charge — Provision for pay- 
ment of money for equalising excessive allot- 
ment on partition of properties expressed in 
a decree is a charge on property within Sec- 
tion 100 (Jul) 304 
—S. 106 — Notice to quit — Tenants in 
common — Notice addressed to all but served 
on one is sufficient (Aug) 339 


—S. 106 — Notice of tenancy termination 
required under — No fresh notice required 
(Sep) 363 A 


——S. 106 — Notice to quit — Date of expiry 
— Transfer of rented premises —- New ten- 
ancy commences from date of transfer — 


T. P. Act (contd.) 
Notice will expire on previous date of the 
following month (Nov) 515 A 
—-5. 135-A (1) and (2) — Marine Insurance 
Act (1963), S. 79 (1) and (2) — Loss of goods 
insured ~~ Insurer compensating total loss to 
insured -- Insured cannot bring suit against 
those responsible for loss for damages 
(Mar) 141 A 
Trusts Act (2 of 1882), S. 56 — Right to 
transfer of possession under — Trust pro- 
perty possession cannot be enforced unless 
the petitioner satisfies that he is the ultimate 
and exclusive beneficiary (Sep) 382 


West Bengal Cinema (Regulation) Act (9 of 
1954), S. 5 (1) (a) — Substantial compliance 
~~ West Bengal Cinemas (Regulation of Pub- 
lic Exhibition) Rules, (1956), Rule 8 (2) (a) 
and (b) and proviso — Provisions mandatory 
or directory — Meaning of the words “at a 
place” appearing in proviso (Jan) 25 C 


w. B. Cinema (Regulation) of Public Exhibi- 
tion) Rules (1956), R. 8 (2) (a) and (b) — See 
W. B. Cinema (Regulation) Act (1954), Sec- 
tion 5 (1) (a) (Jan) 23 C 
—~——R. 9 (3) — Series of temporary cinema 
licenses almost continuously granted by Dis- 
trict Magistrate —- Whether colourable ex- 
ercise of power (Jan) 23 B 


West Bengal Estates Acquisition Act (1 of 
1954) 


See under Tenancy Laws. 


W. B. Land Reforms Act (10 of 1956) 
See under Tenancy Laws. 


W. B. Premises Tenancy Act (12 of 1950 
See under “Houses and Rents.” 


West Bengal Public Demands Recovery Act 
(3 of 1913), S. 3 (3) — Bengal Finance (Sales 
Tax) Act (1941), S. 11 (4) — W. B. Sales Tax 
Rules (1954), Rr. 2 (e), 56, 57 — Arrears of 
tax — Recovery proceedings — Validity 
- (Dec) 542 A 
W. B. Rationing Order (1964), Para 3 (5) — 
See Essential Commodities Act (1955), S. 3 
(Jan) 28 C 


West Bengal Rice Mills (Levy) Order (1967), 
Cl. 4 — Clause 4 of the order is ultra vires 
the provisions of the Essential Commodities 
Act, as in fixing the procurement price the 
Government has completely ignored the pre- 
vailing market price during the post-harvest 
period (Feb) 67 
West Bengal Sales Tax Rules (1954) 
See under Sales Tax. 


West Bengal Services (Classification, Control 
and Appeal) Rules (1971) 
See under Civil Services. 


West Bengal State Medical and Dental Col- 
leges (Admission of Students) Rules (1972) — 
Validity —-~ Admission to National Medical 
College — Rules are not invalid merely be- 
cause they are not framed under S. 6 of Act 
17 of 1967 and are in the nature of adminis- 
trative orders (Nov) 519 A 
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West Bengal State Medical and Dental Col- 

leges (Admission of Students) Rules (contd.) 
6 (4) (a) and (c) — Validity —- Rule 
though prescribes different qualifications for 
Government nominees and donors’ nominees 
does not violate Art. 14 of Constitution Sow 





Words and Phrases — “Levy” — See Munici- 
palities — Calcutta Municipal Act (1951), Sec- 
tion 200 (Nov) 488 F 


——“Owner” — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 13 
(1) (€f) (Dec) 529 


List of Cases Overruled, Reversed and Dissented from in A. J. R. 1973 


Diss. = Dissented from in; Not F. 
Revers. 


(1881) ILR 6 Cal 608 = 7 Cal LR 504, 
Parmeshari Prosad natin Singh: v. 
Mahomed Syud -—- Over. AIR 1973 Cal 
145 (Apr) (FB). 


(1908) ILR 35 Cal 807 = 7 Cal LJ 483, 
Gopal Ram v. Dhakeshwar — Diss. AIR 
1973 Guj 131 D (Jun). 


AIR 1925 Cal 1056 = 29 Cal WN 1000 (FB), 
Kailash Chandra v. Brojendra —- Diss. 
AIR 1973 Delhi 290 (Dec). 


AIR 1934 Cal 4 = 37 Cal WN 846, Sarada 
Kripa v. Commilla Union Bank — Over. 
AIR 1973 SC 528 (Mar). 


AIR 1941 Cal 33 = 45 Cal WN 240, Serajul 
Hoque v. Dwijendra — Over. AIR 1973 
Cal 1 ŒB) (Jan). 

AIR 1942 Cal 444 = 75 Cal LJ 7, Sachindra 
Nath v. B. N. Rlys Co. — Diss. IR 
1973 Gauhati 27 (Jan). 


AIR 1946 Cal 473 = ILR (1946) 2 Cal 38, 
Smt. Hemanta Kumari Bose v. Sree 
Iswar Sridhar Jiu — Held no longer 
good law in view of AIR 1966 SC 859 as 
interpreted AIR 1973 Mys 280 J (Oct). 


1951 Cal 78 = 55 Cal WN 147, 
Bajaranglal v. Ganesh Commercial Co. 
Ltd. — Over. AIR 1973 Cal 253 (FB) 
(Jun). 


LR (1958) 1 Cal 544 = 62 Cal WN 539, 
Alliance Assurance Co. Ltd. v. Union of 
India — Over. AIR 1973 SC 281 A 
(Feb). . 


AIR 1959 Cal 78 = 1958 Cal LJ 199, Haji 
Mumtajuddin v. Debendranath —— Diss. 
AIR 1973 Bom 313 A (Nov). 


AIR 1959 Cal 181 = 63 Cal WN 29, Krishna 
Dass Nandi v. Vidhan — Diss AIR 
1973 All 217 A (Apr). 


AIR 1961 Cal 1 = 65 Cal WN 361 (SB), 
Nripendra Nath Bagchi v. Chief Secy. 
Government of W. B. — Diss. AIR 1973 
Orissa 244 D (FB) (Nov). 


AIR 1961 Cal 323 = (1961) 12 STC 535, 
Sper inshee Sales Bureau Ltd. v. State 


AIR 


of W. B. — Over. AIR 1973 SC 376 C 
(Feb). 
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Calcutta High Court 


‘AIR 1973 CALCUTTA 1 (V 60 C 1) 
FULL BENCH 
A. K. MUKHERJEA AND SABYASACHI 
MUKHERJI AND M. M. DUTT. JJ, 
Piru Charan Pal and another. Ap- 


pellants v. Minor Sunilmoy Nemo and 
another, Fespondenis. 


F. B. Ref, No. 2 of 1970 in A, F, A, D. 
No. 345 of 1959, D/- 31-7-1972, 


Index Note:— (A) Transfer of Pro- 
erty Act (1882), Section 53-A — Defen- 
dant can raise defence under Section 53-A 
even if not specifically pleaded in written 


statement if all ingredient facts of the 
section are stated AIR 1941 Cal 33, 
Overruled. (Para 9) 


Index Note :—= (B) Transfer of Pro- 
perty Act (1882), Section 53-A — Doc- 
trine of part performance is confined to 
transfers for consideration and is not ex- 
tended to gifts, (Para 11) 


_ Index Note:—= (C) Registration Act 
(1908), Section 49 — Unregistered docu- 
ments — Bar in section relates only to 
unregistered document required to be 
yegistered under Registration Act or 
Transfer of Property Act and not under 
other enactments — (X-Ref = S. 17) — 
(X-Ref:— Transfer of Property Act (1882), 
S. 54) — (X-Ref:— Benga] Tenancy Act 
(1885), Section 26-C), 


Brief Note (C):— The bar provided 
for in Section 49 relates to an unregis+ 
tered document of transfer required to 
be registered under Section 17 of Regis- 
fration Act or under the Transfer of 
Property Act. The proviso which is an 
exception to the section provides that 

e bar does not apply in certain cases, 


Where the kobala transferring the 
property was required to be registered 
(P/TP/F290/72/BNP 
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ya Section. 26-C_of the Bengal Tenancy 
Ac 
Held Section 49, Registration Act did 
not apply and the Kobala was admissible 
in evidence for purposes other then for 
establishing title, AIR 1971 Cal 163; AIR 
1942 Cal 337 and AIR.1956 Cal 350, Foll, 
(Para 13) 


Index Note: (D) Transfer of Pro- 
perty Act (1882), Section 53-A — “Per. 
son claiming under him” — Reversioner 
comes within the oS ‘person 
claiming under him’ in the context of 
Bindu law. 


Brief Note:= (Df The reversioners, 
though they do not claim through the 
widow are her successors in title of the 
estate after the widow’s death in the 
sense that the extent of the estate which 
would devolve on them would always 
depend on the exercise by her of her 
right of disposal of the estate for a legal 
mecessity, The reversioner being bound 
by the lawful acts of the widow comes 
bit the expression ‘person claiming 

er him’ in the context of Hindu law. 
ie 1954 Bom 153 and AIR 1940 Nag 
396 and ATR 1959 Andh Pra 568 and AIR 
1960 Orissa 170, Fol; AIR 1943 Cal 344, 


Overruled (Para 20) 
Cases Referred: Chronological Paras 
AIR 1971 Cal 163 = S. A, No. 1059 


of 1963, D/- 20-3-1970, Rajendra 
. Nath Sarkar v, Gour Gopal Ghosh 13 
AIR 1960 Orissa 170 = ILR (1959) 

Cut 453, Karunakar Das v. Moha- 


uran 
AIR 1959 Andh Pra 568 =: 1959-2 
Andh WR 357, Bobba Suramma 
_¥, Chandramma 20 
ATR 1956 Cal 350 = 60 Cal WN 
714,  Manjural Hoque v, Mewa- 


20 


jan Bibi . E3 
ATR 1954 Bom 153 = 55 Bom LR 

890, Ranchhod yan V 

(Manubai 20 


2 Cal, [Prs, 1-5] 


AIR 1948 PC 95 = 75 Ind App 115, 
ubramanayam v, Subba Rao 
AIR 1943 Cal 344 = ILR (1943) E 
Cal 56, Bhopal Chandra Sarkar 
v. Jagad Bhusan Sarkar 1, Thea 21 
AIR 1942 Cal 337 = 46 Cal WN 391 


Fazal Ahmed v, Etim Ali 18 
AIR 1941 Cal 33 ‘=! 45 Cal WN 240, o 
Serajul Hoque v, Dwijendra 9 
or 1940 Nag 396 = 1940 Nag Li 
Balaram v, Kewalram 20 


499, 
AIR 1918 PC 87 = 45 Ind App 168, 
Chaudhuri Risal Singh v. Bals 
„want Singh iS 
AIR 1916 PC 117 = 43 Ind App 


a Janki Ammal v. Narayanas ay 
nA 3 89 Ind App L = ILR 39 Cal 
(PC), Mir Sarwarian v, 
Pines ddin 8 
(1892) ILR 19 Cal 507 = 19 Ind App 
90 (PC), Indur. Chunder v, Radha 
Kishore 8 
(1886) 14 Ind App 89 = ILR It 
Bom 551 (PC). Waghela v. Shaikh . 
Masludin 8 


N. M. Shah and Kanan Kumar Ghose, 
for Appellants; Ranjit Kumar Banerii, 
Soumendra Nath Mukherjee and Abhijit 
Banerjee, for Respondents, 

M. M. DUTT, J.:— This appeal was 
referred to the Full Bench by a Division 
Bench consisting of D. Basu, J, and My- 
self for decision on the following two 
questions :— 


(1) Whether the reversioner of a Hindu 
widow or a i heir, is a person claim~ 
ing under the Hindu widow or the limited 
heir within the meaning of the expression 
"the transferor or any person claiming 
under him” as contained in Section 53-A. 
of the Transfer of Property Act? 


(2) Whether the case of Bhopal 
Chandra Sarkar v, Jagad Bhusan Sarkar, 
ILR (1943) 1 Cal" 56 = Call 
344) was correctly decided ? 


2 As the instant appeal is a Se=- 
cond Appeal, under Rule 2 of Chap, VI 
of the Appellate Side Rules, the entire 
appeal was required to be referred to 
the Full Bench for nee disposal of ‘the 
same by the Full Bench; the reference 
was, therefore, defective. Under these 
circumstances, Bench remitted 
back the appeal to the Division Bench 
and the Division Bench consisting of Arun 
Kumar Mukherjea, J. and myself have 
mow referred the entire appeal to the 
Full Bench in accordance with Rule 2 
or VI of the Appellate Side 

es. i 


3. The judgment of the Division 
Bench whereby the above two questions 
were referred to the ch was 
delivered by me. = points which were 
aeta on on behalf of the parties before 
the Division Bench, have also been argued 


P, C. Pal v. S. Nemo (FB) M, M., Dutt 33 


A.LE 


before the Full Bench, AI! these points 
including the aforesaid two questions 
have been considered by me in my judgs 
ment of the Division Bench. After cons 
sidering the respective contentions of the 
parties, I do not find any reason ta 
change my view as expressed in my judg 
ment in the Division Bench on ‘these 
points, It may be stated here, that two 
other new points have been raised by: 
Mr, Banerjee, learned Advocate for the 
wespondents, Before I refer to and cons 
sider these two points, I set out below 
my judgment in the Division Bench and 
adopt the same as my judgment in the 

penon regarding the points dealt 

erein :— 


4 This fis @ defendants’ appeal 
and it arises out of a suit for declaration 
of title and recovery of possession, The 
peace question involved in this ap- 
peal is whether a reversioner of a Hindu 
female, is a person claiming under her 
wi the meaning of Section 53-A of 
the Transfer of Property Act. In order 
to consider the question, it is necessary 
to state the facts of the case which lie 
in a narrow compass, 


5. One Umesh Chandra Pal was 
admittedly the owner of the suit propere 
ties described in schedules Ka and 
to the earn He died leaving behind 
him his minor eet Kalibala, who 
inherited Pg Pee properties as the sole 

heiress of her father Umesh Chandra 
Pal, As Kalibala was a female heir, she 
got only a limited interest in the suif 
properties, After the death of Umesh 
and during the amg ae of Kalibala, 
husband A Ashutosh M 


ties to one Dwarikanath. husband of de« 
fendant’s sister Satyabala, on Magh 11, 
1337 B.S. and gifted the Ka schedule 
properties to him on Magh 10, 1337 B.S. 
Both these transfers were made by two 
unregistered instruments on the ground 
of legal necessity, The purported gift 
of the Ka schedule properties was bur- 
dened with the condition that the donee 
Dwarikanath was to perform the seva 
puja of Sri Sri Iswar Radha Damodar 
Jiu Thakur, the family deity of Umesh, 
The defendants purchased both the Ka 
and Kha schedule properties from Satya« 
bala, after the death of her husband 
Dwarikanath. There is no dispute that 
Dwarikanath took possession of Aes suit 
properties on the basis of the said trans- 
fers by the unregistered instruments, 
After the death of Dwarikanath, his 
widow Satyabala possessed the suit pro- 
perties and after the same were trans- 
ferred to the defendants the defendants 
have been possessing the suit pronti oi 
After the death of Kalibala, the plain 

purchased the suit properties from her son 
the pro forma defendant No. 3. Ganapati 
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by a registered deed of sale, dated Magh 
13, 41360 B.S. It may be stated here, 
that Ganapati being a minor, the deed 
of sale was executed by his father Ashu- 
tosh Mondal, as the natural Guardian of 
Ganapati. As the defendants resisted 
the plaintiffs claim for delivery of pos= 
pean of site suit ade geek on the 
stren of bis pur o e same 
from Ganapati, the plaintiff instituted the 
suit for the reliefs aforesaid. It was al- 
leged by the plaintiff that the defendants 


were the bargadars of Ganapati and that 


the defendants did not derive any title . 


to the suit properties under the un- 
registered documents of transfer made 
by Ashutosh and the guardian of 
wife Kalibala, then a minor, 


6 ‘The trial court came fo the 
findings that the Kobala whereby 
Dwarikanath purchased the Kha sche- 
dule properties from Kalibala and the 
deed of gift whereby Kalibala gifted the 
Ka schedule properties to Dwarikanath 
were genuine and that there were justis 
fying legal necessities for the said trans- 
fers. Further, the - ; court found that 
Dwarikanath possessed the suit proper 
fies; that after his death his widow 
Satyabala possessed the same: that after 
the transfer by Satyabala to the defens 
dants the defendants had been possessing 
the suit properties by realising rent from 
the tenants and that the defendants had. 
been performing seva puja of the family; 
deity of Umesh Chandra Pal in the turn 
of worship of Umesh. It was, however, 
rete by the trial court that the 
and the deed of gift being unregistered 
documents, did not confer any title on 
Dwarikanath and that accordingly. the 
defendants did not derive any title by. 
the pur of the suit properties from 
Satyabala, the widow of Dawarikanath, 
In that view of the matter, the trial 
court decreed the plaintifi’s suit, 


7. The lower appellate court, on 
appeal by the defendants against the de. 
cree of the trial court affirmed the afores 
said findings of the trial court. The 
lower appellate court was also of the 
view that no title passed under the said 
unregistered documents in favour of 
Dwarikanath. It appears that before the 
lower appellate court the defendants 
claimed protection against eviction under 
Section 53-A of the Transfer of Pro< 
perty Act but the lower appellate court 
was of the view that the transfers having 
been made by Ashutosh, the husband of 
Kalibala, as the guardian of Kalibala, who 
was a minor at that time, the transfers 
were altogether void. In coming to the 
said finding the lower appellate Court 
proceeded on the footing that the trans- 
fer made by the guardian of a minor was 
void and as such the question of any 
protection under Section 53-A of the 
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Transfer of Property Act was not avail- 
able in eres of a contract made on 
alf of the minor which was invalid 
not only on the ground of want of re- 
fistration but also on the ground that 
the contract made by or on behalf of the 
minor was void. ‘The lower appellate 
court, however, re to grant a de=- 
eree for recovery of possession as the 
plaintiffs own case being that the defen- 
dants were Bhagidars in respect of the 
suit properties. In that view of the 
matter. the lower appellate court modi- 
fied the decree of the trial court by de- 
g the plaintiff's title and confirm- 

ing the possession of the plaintiff in res- 
pect of the suit properties through the 
defendants as the Bhagidars of the plain- 
tiff, er, the defendants were res- 


8. There is no doubt that a con- 
tract made by a minor is void. There 
was, however, a conflict of judicial decis 
sions as to whether a contract made by 
a guardian for the benefit of his ward 
could be enforced, In Waghela v, Sheikh 
Masludin, (1886) 14 Ind App 89 (PC) it 
‘was held by the Privy Council that if a 
contract by a guardian on behalf of his 
‘ward imposes personal liability on the 
minor the contract would be void, That 
view was affirmed by the subsequent 
Privy Council decision in Indur Chunder 

v. Radha Kishore, (1892) ILR 19 Cal 507 
tà In Mir Sarwarjan v, Fakhruddin, 
(1912) 39 Ind App 1 (PC) it was held 
that it was beyond the competency of 
the guardian of a minor to bind the 
minor or the minors estate by a con- 
tract for the p of immovable pro- 
perty for the minor on the ground of 
want of mutuality of the contract. This 
principle laid down by the Privy Coun- 
cil was followed by different High Courts 
in India. The conflict however, been 
set at rest by the latest Privy Council 
decision in Subramanayam v, Subba Rao, 
75 Ind App 115 = (AIR 1948 PC 95). In 
that Privy Council case, the mother of 
an infant as his natyral guardian entered 
into a contract for the sale of the minor’s 
property to a stranger. The contract 
was for the benefit of the minor and in 
pursuance of the agreement, the trange 
feree was put in possession of the pro- 
perty. Wo sale deed was executed, and 
the minor through his guardian instituted 
a suit for recovery of possession of the 
property contracted to be sold on the 
ground that the contract was not binding 
upon him. It was held by the Privy 
Council that the defendant was protect- 
ed under Section 53-A of the Transfer 
of Property Act, and the minor for whose 

efit the contract was entered into 
answered most aptly the description of 
the ‘transferor’ in the sense in which 
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the expression was used in the section. 
It has been laid down by the Privy 
Council in that case that if the contract 
is one which it is within the competence 
of the guardian to enter into on his be- 
half so as to bind him by it. and, further 
if it is for the benefit of the minor, the 
contract can be specifically enforced by 
or against the minor. It is, therefore, 
apparent that the doctrine of mutuality 
which was for the first time introduced 
fn India by the said Privy Council deci- 
sion in Mir Sarwarjan’s case, (1912) 39 


Ind App 1 (PC) was subsequently given . 


a go-by by the later Privy Council deci- 
sion in Subramanayam’s case, 75 Ind App 
115 = (AIR 1948 PC 95) The lower 
appellate Court was, therefore, not right 
än holding that because the transfers 
‘were made by Ashutosh on behalf of his 
wife, a minor, the transfers were void, 
even though it found that the transfers 
were for legal necessities, that is, for the 
benefit of the minor or her estate. The 
finding as to legal necessity hag not been 
challenged before us, 


9.  % was firstly contended by Mr. 
Banerjee, learned Advocate appearing on 
q of the plaintiff-respondent, that 
the defendants not having specifically 
pleaded Section 53-A of the Transfer of 
Property Act in their written statement, 
they were not entitled to seek protection 
under the said provision. It, however, 
appears from the written statement that 
the defendants stated all ingredient facts 
mecessary for the purpose of Section 53-A 
of the Transfer of Property Act. It is 
true that there has been no specific men- 
tion af the section in the written state- 
ment, but in our view, that will nof 
debar the defendants from raising the 
defence under Section 53-A of the Trans~ 
fer of Property Act. It does not appear 
from the judgment of the lower appel- 
late court that the plaintiff took any 
objection to the defendants’ relying upon 
the provisions of Section 53-A of the 
Transfer of Property Act. Mr. Banerjee 
relied upon a decision reported in Serajul 
Hoque v. Dwijendra, 45 Cal WN 240 = 
{AIR 1941 Cal 33), where it has been laid 
down that Section 53-A must be specifi- 
cally pleaded. In the imstant case, as 
aforesaid, the defendants having stated 
all ingredient facts for the purpose of 
Section 53-A, in our view, the defendants 
were entitled to raise the defence under 
Section 53-A, even though there has been 
mo mention of that section in the writ- 
ten statement. We would accordingly 
overrule this contention of Mr, Banerjee, 


10. The next question raised is 
whether the reversioner of the Hindu 
female having a limited interest, is a 
person claiming under the Hindu female 
within the meaning of Section 53-A of 
the Transfer of Property Act, In order 
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to consider that question if is necessary 
to refer to the provisions of Section 53-A 


of the Transfer of Property Act, which 
runs as follows:—~ 


“53-A where any person contracts fo 
transfer for consideration any immovable 
property by writing signed by him or on 
his behalf from which the terms necesa 
sary to constitute the transfer can be 
ascertained with reasonable certainty, 

and the transferee has, in part pere 
formance of the contract, taken possession 
of the property or any part thereof, or the 
transferee, being already in possession, 
continues in possession in part performs 
ance of the contract and has done some 
act in furtherance of the contract, and 
the transferee has performed or is wills 
ing to perform his part of the contract, 

then, notwithstanding that the cons 
tract, though required to be registered, 
had not been registered. or, where there is 
an instrument of transfer, that the trans- 
fer has not been completed in the man- 
mer prescribed therefor by the law for 
the time in force, the transferor 
or any person claiming under him shall 
be debarred from enforcing against the 
transferee and persons claiming under 

any right in respect of the property 
of which the transferee has en or 
continued in possession other than a 
wight expressly provided by the terms 
of the contracts 


Provided, that nothing in this sece 
tion shall affect the rights of a transferee 
for consideration who has no notice of 
the onma or of the part performance 
hereof”, 


_ i Before We consider that quese 
tion, we may dispose of the respective 
claims of the parties to the Ka schedule 
Jand which was gifted by Kalibala in 
favour of the defendants’ predecessor-in- 
interest Dwarikanath by an unregistered 
deed of gift. Under Section 123 of the 
Transfer of Property Act. a gift of im- 
movable property must be effected by a 
registered instrument. In the instant 
case, the gift of the Ka schedule proper- 
ties was not effected by a registered 
instrument and, accordingly. the gift is 
invalid and no title passed to the said 
Dwarikanath under the unregistered deed 
of gift. It may be stated here, that the 
suit has been instituted by the plaintiff 
within twelve years of the death of 
Kalibala, that is, within the period of 
limitation. The only defence of the de- 
fendants is under Section 53-A of th 

Transfer of Property Act. The doctrine 
of part performance as embodied in Sec- 
tion 53-A is confined to transfers for con- 
sideration and is not extended to gifts. 
For the reasons aforesaid. we hold that 
the plaintiffs suit hag been rightly de- 
creed by the Courts below in respect of 
the Ka schedule properties, 
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12. ‘Reverting to the land in sche- 
dule Kha, we may dispose of another 
point before considering the said ques 
tion. The Kha schedule land appertains 
ed to an occupancy holding. Under Secs 
tion 26-C of the Bengal Tenancy Act, 
the transfer of an occupancy holding can 
be effected only by a registered document 
of transfer. It was contended by Mr. 
Banerjee that as the Kobala in respect of 
the Kha schedule land was not registered 
as required by Section 26-C, it was ins 
effective as a transfer of an occupancy 
holding and it could not be received as 
evidence of part performance of a con+ 
tract for the purposes of Section 53-A 
of the Transfer of Property Act. under 
the proviso to Section 49 of the Registra~ 
tion Act, for, the proviso would apply 
only where the transfer which was re- 
quired to be registered under Sec. 17 of 
the Registration Act or under the Trans+ 
fer of Property Act, was not registered, 


13. Section 49 bars the reception 
fn evidence of a document of transfer 
which is required to be registered under 
Section 17 of the Registration Act or 
under the Transfer of Property Act, buf 
mot registered, It does not lay down any 
prohibition in respect of transfers re- 
quired- to be registered under other en~ 
actments. It is therefore, apparent that 
the bar provided for in Section 49 relates 
to an unregistered document of transfer 
required to be registered under Sec. 17 
of the Registration Act or under the 
Transfer of Property Act. The proviso 
is an exception to Section 49 and it pro« 
vides that the bar to the reception in 
evidence of an unregistered document of 
transfer will not apply in certain cases, 
As the Kobala in question is required to 
be registered under Section 26-C of the 
Bengal Tenancy Act, the prohibition 
contained in Section 49 does not apply 
and the Kobala is admissible in evidence 
for purposes other than for establishing 
title. Recently we expressed the same 
view in Rajendra Nath Sarkar v, Gour 
Gopal Ghosh, (S. A. No, 1059 of 1963 
disposed of on 20-3-1970 = (AIR 1917 
Cal 163). In that case we referred to 
and relied upon two decisions of i 
Court, one by Roxburgh, J, in Fazal Ah- 
med v. Etim Ali, AIR 1942 Cal 337 and 
the other by P. N. Mookerjee and 
Guha. JJ. in Manjural Hoque v. Mewa- 
fan Bibi, 60 Cal WN 714 = (AIR 1956 
Cal 350). The said contention of Mr. 
Banerjee cannot, therefore, be accepted 
and is overruled, 


14, There is no dispute that the 
defendants’ predecessor-in-interest Dwari- 
kanath came into possession of the Kha 
schedule properties by virtue of the said 
unregistered Kobala. The doctrine of 
part performance embodied in Sec, 53-A 
is an equitable doctrine and it precludes 
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the transferor or any person claiming 
under him from enforcing any right in 
respect of the property of which the 
transferee has taken or continued to he 
fin possession under a contract or instru- 
ment of transfer which is invalid for 
want of registration. Jn order to attract 
the provisions of Section 53-A, the plaina 
tiff must be either the transferor or @ 
person claiming under the transferor. 

15. In the instance case, Ganapati 
who is pro forma defendant No. 3 is the 
reversioner of i Ganapati does 
not claim title to the suit properties from 
Kalibala, but from the last full owner, 
namely, Umesh Chandra Pal, his grand- 
father. I¢ was contended by Mr. Baners 
fee that the prohibition contained in Secs 
tion 53-A would not apply to the plain- 
tif who did not im under Kalibala. 
In support of his contention Mr, Banerjee 
welied upon a Bench decision of this 
Court in ILR (1943) 1 Cal 56 = (AIR 
11943 Cal 344). In that case the widow 
by an unregistered Kobala sold the pro-« 
perty worth Rs, 200. The transferee was 
put in possession of the property on the 
strength of such purchase. A suit was 
brought by a subsequent purchaser from 
the daughter for the possession of the 
property. It was held that the daughter 
or her transferee was not a person claim~ 
ing through the widow and, therefore, 
‘was not debarred under Section 53-A of 
the Transfer of Property Act from claim- 
ing possession of the property. In com~ 
ing to the above finding, their Lordships 
relied upon the following observation of 
Sir John Edge in the Privy Council deci- 
sion in Chaudhuri Risal Singh v. Bal- 
want Singh, 45 Ind App 168 = (AIR 
R918 PC 87):— 

“The rule of res judicata, as enacted 
in Section 11 of the Code of Civil Proce- 
duce, 1908, is not strictly applicable in 
this case, as the plaintiffs (the rever- 
sionary heirs) “were not parties to the 
suit of Rani Dharam Kunwar” (the Hindu 
Widow) “against Balwant Singh and do 
mot claim under a party to that suit.” 


16. In spite of the aforesaid ob- 
servation, it was held by the Privy Couns 
cil in Risal Singh’s case that 

“the principle of res judicata has 

been applied rightly by the courts in 
India so as to bind reversioners by deci- 
sions in litigation, fairly and honestly 
conducted, given for or against Hindu 
females who represented estates. as Rani 
Dharam Kunwar did in her suit against 
Balwant Singh.” 
{t follows that a decree obtained against 
a Hindu widow in a litigation. fairly and 
honestly conducted, would bind the re« 
versioner, the sole reason being that a 
Hindu widow represents the estate. 

17. A reversioner is an heir of 
the last full owner, who would be en- 
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fitled fo succeed to the estate of such 
owner on the deatin of a widow or other 
limited heir, if he be then living, But 
during the lifetime of the widow or the 
limited heir, the reversioner has no right 
to the estate, The whole estate is for the 
time being vested in her and she rex 
presents it completely, In Janaki Ammal 
v. Narayanaswami, 43 Ind App 207 = 
{AIR 1916 PC 117) Privy Council ob- 
served. that 
“her right is of the nature of a right 
of property: her position is that of 
owner; her powers in that character are, 
however. limited; but a 
2 so long as Py is alive 
no one has any. vested interest in the 
succession,” 


18 A widow or other limited heir 
does not take merely an estate for life, 

he can in certain cases dispose of the 
whole estate inherited by her which she 
could mot do if she were a mere life 
tenant. What vests in her is not a mere 
life estate, but the whole estate, Fura 
ther. she represents the estate completely, 
and it is for this reason that in certain 
eases a decree passed against her with 
reference to property inherited by her 
binds not only herself, but also the rever+ 
sioners, though the reversioners were not 
parties to the suit. In other words. the 
estate of a Hindu widow is an absolute 
one subject to certain restrictions, (see 
Mulla’s Hindu Law 18th Ed.. page 195). 


19. Alienations made by a Hindu 
widow for legal necessity are binding on 
the reversioners, The widow may enter 
into a contract of sale and the contracf 
may be specifically enforced by the purt- 
chaser against the reversioners after the 
death of the widow. provided the cons 
tract is for legal necessity. Therefore, 
for all practical purposes the widow is 
the owner of the estate subject to cer- 
tain restrictions on her power of alies 
mation of the estate, ‘ 


20. Section 53-A, uses the exprese 
sion “the transferor or any person- claim~< 
ing under him”. If that expression is 
understood in its literal meaning, it can- 
not, af course, be said that the reversioner 
claims under the widow or the limited 
heir Jn construing the expression, we 
should not, however. lose sight of the 
position of the Hindu widow in respect 
of the estate which vests in her. as stat- 
ed hereinabove, and also that the sece 
tion itself is based on equitable conside- 
rations. Can it be said that by enacting 
S. 53-A the legislature intended to deprive 
apurchaser from a Hindu widow ora limit« 
ed heir under an instrument of transfer 
which is invalid for want of registration 
to claim protection under the section? 
There is no reason to think that such 
was the intention of the legislature. It 
will be opposed to the principles of Hindu 
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Law to construe the expression “the 
transferor or any person claiming under 


him” as excluding the reversioners, In 
Ranchhod Ramnarayan v, Manubai, ATR 
1954 Bom 153 it has been held by 


Gajendragadkar and Vyas, JJ. that if 
would be more reasonable ta put upon 
the said expression a liberal construction 
and the p from her should be 
entitled to rely upon the provisions of 
Section 53-A because the reversioners, 
though they do not claim through the 
widow, are her successors-in-title of the 
estate after the widows death in the 
sense that the extent of the estate which 
would devolve on them would 
pend on the exercise by her of her un: 
doubted right of disposal of the estate 
for a legal necessity. Since the rever- 
sioner is thus bound by the lawful acts 
of the widow, the reversioner may be 









Andhra ‘Pradesh and Orissa. 
ram v, Kewalram, AIR 1940 Nag 396; 
Bobba Suramma v. Chandramma, AIR 
1959 Andh Pra 568; Karunakar Das v. 
ae ipa ATR 1960 Orissa 170.) 


In Bhopal Chandra Sarkar’s 
eee LLR (1943) Į Cal 56 = (AIR 1943 
Cal 344) referred tp above, the principles 
of Hindu Law and the equitable princis 
ples on which the section is based, have 
not been considered, In our opinion, the 
view taken by the High Courts of Bome 
bay, Nagpur, Andhra Pradesh and Orissa 
im the aforesaid decisions, and the con~« 
struction put on the expression “the 
transferor or any person claiming under 
him” are reasonable and consistent with 
equitable principles and the principles of 
Hindu Law. With great respect we can 
mot subscribe to the view expressed in 
Bhopal Chandra Sarkar’s case, but as it 
is a decision of the Division Bench of this 
Court, we have no other alternative than 
to refer the following questions for the 
decision of the Full Bench s- 

(1) Whether the reversioner of a 
Hindu widow or a limited heir, is a per< 
son claiming under the Hindu widow or 
the limited heir within the meaning of 
the expression “the transferor or any 
person claiming under him” as contained 
in Section 53-A of the Transfer of Proe 
perty Act? 

(2) Whether the case of Bhopal 
Chandra Sarkar v. Jagad Bhusan Sarkar, 
ILR (1943) 1 Cal 56 = (AIR 1943 Cal 
344) was correctly decided ?” 

22. For the reasons stated in the 
fudgment set out above, I answer ques< 
tion No. 1 in the affirmative and the 
question No. 2 in the negative, 

23- Now, I may consider the fur< 
ther two points argued by Mr, Banerjee, 
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available only to 
to his successor-in-interest and that the 
appellants being the successors-in-interest 
of the original transferee. they were nob 
entitled to invoke the provisions of Secs 
tion 53-A and protect their possession 
of the suit properties. argument 
completely overlooks the provisions of 
Section 53-A which ifically confer 
this right on the ‘transferee and persons 
claiming under him’, The appellants be- 
ing undoubtedly persons under 
the transferee, are entitled to rely on the 
doctrine of part performance as ed 
in Section 53-A. This contention of Mr. 
Banerjee is without any substance and 
fs rejected, 


24. Tt was next argued by Mr. 
Banerjee that the Bengal Tenancy Act 
being a special Act special 
provisions for transfers of occupancy 
holdings and the registration of such 
transfers under Chapter V thereof. the 
provisions of the Transfer of Property 
Act could not be engrafted in Chap. V, 
so as to defeat the said special provis 
sions. Mr, Banerjee relied on Ss, 26-B 
and 26-C of the Bengal Tenancy Act. 
Section 26-B provides that the holding 
of an occupancy raiyat or a share or 
portion thereof, together with the right 
of occupancy therein, . subject to 
the provisions of the Act. be capable of 
being transferred in the same manner 
and to the same extent as other im- 
movable property. Under Section 26-C, 
every transfer except a bequest or a sale 
in execution of a decree or a certificate 
signed under the Bengal Public 
Recovery Act shall be made by registered 
instrument. Mr. Banerjee submitted that 
in view of Section 26-B the transfer of 


in 
prescribed by Section 26-C irrespective 
of the value of the property transferred. 
It was contended that Section 26-C super- 
sedes Section 54 of the Transfer of Pro- 
perty Act under which a tangible im= 
movable property worth less than Rs. 100 
ean be transferred by delivery of pos~ 
session. It was submitted that if a 
transferee of an occupancy holding in res- 
pect ofa transfer not registered as requira 
ed by S. 26-C of the Bengal Tenancy Act 
was allowed to exercise the right under 
Section 53-A of the Transfer of Property 
Act, it would tantamount to overriding 
the provisions of Sections 26-B and 26-C 
of the Bengal Tenancy Act. Mr, Baner 
jee relied on the well established prin- 
ciple that in case of a conflict between a 
special Act and a general Act, the spee 
cial Act will prevail. According to him, 
Section 53-A of the Transfer of Pros 
perty Act will apply. only. to those cases 
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where the contracts or transfers which 
are required to be registered under the 
Registration Act or the Transfer of Pro« 
perty Act. have not been registered, 


25. The contention of Mr. Baner« 
flee is based on the assumption ‘that there 
ig a conflict between Section 53-A of the 
Transfer of Property Act on the one 
hand and Sections 26-B and 26-C of the 
Bengal Tenancy Act on the other. In 
my opinion, neither is there any such 
conflict nor is the application of S. 53-A 
limited to cases of contracts or transfers 
which are required to be registered under 
the Registration Act or the Transfer of 
Property Act. Section 53-A protects the 
Possession of a transferee under a con- 
tract or instrument of transfer for consi« 
deration which. though required to be 
registered, has not been registered. This 
right of the transferee is available only 
against the transferor or any person 

„under him. Section 53-A does 
not provide either expressly or by neces 
sary implication that the protection is 
ayailable only in a case where the con« 
tract or the instrument of transfer is 
invalid for non-registration of the same 
under the Registration Act or under tha 
Transfer of Property Act. The contens 
tion of Mr. Banerjee that where a docu 
ment of transfer of an occupancy hold« 
ing is not registered under Section 26-C, 
the transferee is not entitled to rely on 
the equitable doctrine of part performs 
ance under Section 53-A, is unsound and 
cannot be accepted, 


26. Tn the result, the judgment 
and decree of _the courts below are set 
aside, The suit is decreed only in res- 
pect of the ‘Ka’ schedule properties of 
the plaint, The title of the plaintiff to 
the ‘Ka’ schedule properties is hereby 
declared and the plaintiff is entitled to 
recover khas possession of the ‘Ka’ sche« 
dule properties by evicting the defen 
Pe ore The suit A dismissed 

respect o properties described in 
schedule ‘Kha’ of the plaint. 


The appeal is allowed in pari 


to the extent indicated above. Each pa 
oo to bear his own costs ran 


ARUN K. MUKHERJEA, 7.:— 28, 
agree, 


ti 
SABYASACHI MUKWARIJL, J.: 
29, agree, 
z Appeal partly allowed, 
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Sm. Subarnarani Mullick and another. 
Petitioners v. Bejoy Kumar Daw and 
others, Respondents, 


Suit No, 440 of 1967, D/+ 9-6-1972, 


Civil P, C. (1908), O. 23, R. 3 — To 
enable the Court to record a compromise 
and pass a decree in accordance therewith 

an agreement must be a lawful one al- 
though it may be voidable for fraud or 
undue influence. AIR 1952 73, 
Followed. (Para 9) 
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P. K. Mallick, for Petitioners; H, M. 
Dhar, for Respondent No, 2. 


ORDER:—~ This is an application for 
an order that the terms of settlement 
annexure “B” to the petition be 
filed and a decree may be passed in ac- 
cordance with the terms of settlement. 
This application has made under 
Order 23, Rule 3 of the Code of Civil 
Procedure by defendant No. 1 Bejoy 
’ Kumar Daw, under the following circums 
stances, 
This partition and administration sulf 
‘was instituted on February 7, 1961. 


Dur- 
HP/IP/E757/72/GDR 


Subarnarani v. Bejoy Kumar (Hazra J} ee 


A.LE 
ing the pendency of the suit all parties 
agreed to settle the suit and on August 
14, 1971 a settlement was arrived at 
tween the plaintifis on the one hand and 
the defendants on the other. Under this 
agreement defendants Nos, 1 and 2 were 
declared as the sole and absolute owners 
of premises No. 11, Beniapara Lane, 
Calcutta-35 in equal shares and that the 
plaintifis have no right, title and interesi 
ag This agreement is admitted by; 
all parties to this suit. 


2. _ The petitioner’s case is thal 
after this agreement, on August 16, 1971 
the defendants Nos, 1 & 2 came to terms 
with regard to the partition between them 
of the said premises No. 11, Beniapara 
Lane, Calcutta-35 and they attended the 
office of Messrs. S. C. Roy Chowdhury 
& Co., Solicitors = No. 10, Old Post 
Office Street to record the said amicable | 
settlement with regard to the partition 
of premises No. 11, japara Lane, 
Caleutta-35 which was to be allotted to 
each of them under the settlement as 
aforesaid. On the same day, the terms 
as already agreed to by and between 
them were reduced into writing and typed 
fn duplicate and one copy of the same 
was given to the defendant No. 2, There« 
after, on August 18, 1971, the defendant 
Nos. 1 and 2 attended the office of M/s, 
S. C. Roy Chowdhury & Co., and with 
some modification as to the original terms 
was agreed upon by which the defend- 
ant No, 2, Tulsi Charan Daw was given 
a right to occupy the room in the second 
floor for 7 years, where he is now stay~ 
ing in the portion allotted to defendant 
No, 1, Bejoy Kumar Daw. ‘The said 
agreement with the said modification was 
thereupon signed by the defendant No, 1 
Bejoy Kumar Daw and defendant No. 2 
Ram Tulsi Daw and the said modifica- 
tions were also initialled by both of them. 
A plan showing the demarcation in terms 
of the agreement was also signed by the 
n an Nos. 2 and 2 on August 18, 


3. The Soleto Be the defend- 
ant No. 1 informed L, Dutta & 
Co. the Solicitors for te ‘plaintiff that 
the defendants Nos. 1 and 2 also agreed 
among themselves to partition the pre- 
mises No. 11, Beniapara Lane as aforesaid 
and handed over a copy of the terms of 
settlement to be incorporated in the main 
terms of settlement. On August 25, 1971 
Mis. R. L. Dutta & m Solicitors for 
the plaintiff forwarded a of mE 
terms of settlement te s. Fox 
Mondal the Solicitors for the deteni 
No. 1 and M/s. S. C. Roychowdhury & 
Co.. the Solicitors for the petitioner. 

4. On August 25, 1971, M/s. Fox 
& Mondal, the Solicitors for the defends 
ant No. 2 addressed a letter to the Solici- 
tors for the plaintiff stating that thein 
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client was persuaded and induced to sign 
a writing purporting to be his consent to 
the mode of partition of premises No, 11, 
Beniapara Lane, Calcutta-35. It is stated 
in this letter that the Solicitor had no 
knowledge of the proposed writing and 
defendant No. 2 states that he signed the 
same without realising the effects thereon 
and it should be treated as cancelled, 
This lette? was received by M/s. S. C, 
Roychowdhury & Co., on August 26, 1971, 
The reply was given to this letter to 
M/s. Fox & Mondal, the Solicitors for 
the defendant No, 2. It was stated in 
this letter that the defendants No, 1 and 
2 agreed among themselves to amicable 
partition of the dwelling house at No, 11, 
Beniapara Lane, Calcutta. Both of them 
came to the office of M/s. S. C. Roychow~ 
dhury & Co., and caused the terms of 
partition to be recorded jin writing in 
duplicate. Both of them signed the terms 
fn duplicate. They also signed the plan, 


showing the division and the common - 


passage. It was stated that the said agree 
ment was a lawful agreement and binding 
on the parties and cannot be treated as 
cancelled, 

5a On November 22, 1971, this ap» 
plication for recording the terms of 
settlement in this suit was made. Only; 
the defendant No, 2, Ram, Tulsi D 
opposing this application, 


 & The relevant portion of the 
affidavit-in-opposition of Ram Tulsi Daw 
affirmed on January 17, 1972 is paras 
graph 4. This is a long paragraph buf 
the substance of it is that the defendant 
No, 2 admitted that he signed the agrees 
ment and the partition plan but stated 
that he signed the writing at the instance 
of Mr, Roy Chowdhury. He said that 
at the repeated persuasion, insistence and 
shouting of his brother and his son, he 


- was induced to sign the same, Thus he 


admitted that he signed the agreement 
and the plan but his case was that he 
‘was persuaded and induced to sign the 
same, To put it differently. his case is 
that he did sign the agreement and the 
plan but this was done either by undue 
influence or by coercion. 


Te Under these facts and circum= 
stances, the question is whether I shall! 
record the terms ofsettlement under the 
provision of Order 23, Rule 3 of the Code, 


_ & Mr P. K. Mallick, appearing 
for the petitioner placed before me the 
decision of this Court by D, N, Sinha, J. 
fas he then was) reported in AIR 1952 Cal 
73, (Harbans Singh v, Bawa Singh) and 
submitted that the agreement in this case 
fs a lawful agreement and the word ‘law= 
ful’ cannot be construed as wide enough 
to include an enquiry as to whether the 
agreement was voidable or not. Fraud, 
undue influence or coercion makes @ 
contract voidable and not void, Here the 
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agreement was challenged on the ground 
of undue influence or coercion. But in 
an application under Order 23, Rule 3, 
the Court cannot consider the contract 
as not a lawful agreement or compromise, 
because one party seeks to avoid it on 
the ground of fraud, undue influence og 
coercion, 


9. In. the case before Sinha, J. (as 
he then was), the plaintiff opposed the 
application on the ground that although 
he had executed the terms, he was com- 
pelled to subscribe the signature thereto 
by exercise of undue influence. threat and 
pressure of criminal prosecution. It was 
argued on behalf of the plaintiff before 
Sinha, J. that plaintiff had no other als 
ternative but to sign the terms, regard 
being had to the fact that the criminal 
action was going on against the plaintiff 
and there was heavy amount of bail 
Sinha, J. followed the principles laid 
down in ILR 50 All 748 =: (AIR 1928 
All 494) also AIR 1940 Bom 60 and held 
that under the provisions of Rule 3, 
Order 23 of the Code, the Court must 
order a compromise to be recorded where 
it is proved to the satisfaction that a suit 
had been adjusted wholly or in part by 
any ‘la agreement or compromise’. 
Fraud. undue influence or coercion makes 
a contract voidable and not void, Sinha, J. 
accepted the view of Kania, J. (as he 
then was) in the case reported in AIR 
1940 Bom 60, (Western Electric Co, v. 
Kailash Chandra) where it was held that 
under Order 23, Rule 3 of the Code, the 
Court has to be satisfied on two points; 
firstly, that there was an agreement be- 
tween the parties; and secondly, that it 
twas lawful, The word ‘awful’ cannot be 
construed as wide enough to include an 
enquiry whether an agreement is void- 
able or not. 


_ 10. Mr. H, M, Dhar, appearing 
flor the defendant No, 2 Ram Tulsi Daw, 
submitted that I shall not apply the prin~ 
ciples laid down in AIR 1952 Cal 73. be- 
cause in that case, the agreement was not 
only signed but the same was acted upon} 
as: the criminal proceedings were with- 
drawn in terms of the settlement by the 
plaintiff. Therefore, according to Mr. Dhar 
the facts of the case before Sinha, J. 
were different from the facts of the in« 
stant case. Mr, Dhar, thereafter, refer- 
red to me several decisions and submitted 
ett shall not record the terms of settles 
men 


11. _ The first case referred fo me 
by Mr, Dhar is AIR 1957 All 450, Mst. 
Shujapat v. Mohammed Raza, In this 
case the defendant applied to Court that 
the disputes in the suit have been ad=- 
Justed between the parties by a compro« 
mise reached between them and produced 
in Court in writing. The plaintiff disowns 
ed this document and urged that the 
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signature had been taken on a blank sheet 
of paper which later happened to be dis- 
honestly utilised by the opposite party 
to forge the aforesaid document, There 
was thus a specific and definite denial by 
the plaintiff that he ever entered into 
any agreement and that the document 
which purported to be executed by him 
Was ever executed by him in fact, There~ 
fore, the question before the Court was 
whether the document set up by the des 
fendant and denied by the plaintiff was 
in fact arrived at een them. It was 
held in this case that the Court must find 
whenever there is a dispute between the 
parties whether the agreement has really 
been arrived at or not. ithout this 
finding “it would be impossible for the 
Court to record a compromise and to 
pass a decree in accordance therewi 

The whole purpose of Rule 3 will be lost 
if the Court is deprived of the power to 
decide whether the agreement pleaded 


by a party had been reached or not. If. 


the Court is deprived of that power it 
would enable any dishonest litigant to 
get away from a compromise reached by 
him freely and lawfully merely by pice 
ing that it had not done so, That 

mever be the intention of the jepielahira: 


12. I do not think that this case 
helps Mr, Dhar’s client. Because in the 
facts of the instant case, before me the 
defendant did not say that he did not 
enter into agreement at all; but he ads 
mitted that he entered into agreement 
and signed the terms and also the plan, 
All that the defendant states is that he 
was induced to do so by undue influence 
or by coercion, 


13. Next case cited by Mr. Dhar 
is AIR 1950 Mad 433, (K. Mahammad 
Ghouse Sahab v. Janab Bi) Mr, Dhar sub- 
mitted that the document is inadmissible 
in evidence as it is not „registered. I do 
not find any substance in the contention 
of Mr. Dhar on this point, It is not a 
point taken in the affidavit-in-opposition 
but raised for the first time now in the 
course of the argument, This is an ape 
plication for recording the terms of 
settlement in a suit. Parties have agreed 
to settle a suit in a particular manner, 
What is now being ‘Gone ig to settle the 
suit in accordance with the terms of 
settlement. Question of division, and 
partition of property will follow. This 
document merely shows the intention of 
the parties, that the parties agreed to 
settle the suit in a certain manner and 
the suit should be settled according to the 
agreement. I do not . any question 
of registration of the agreement arises 
now when the application has been made 
to record the terms of settlement. In 
any event, this point cannot be raised in 
erfument es Mr, Dhar's client has not 
raised it in the affidavit, 
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14. The next case cited by Mr. 
Dhar is AIR 1952 Nag 84 (Pannalal v. 
Kishanlal). In this case it is admitted 
by all parties to this suit that the p 
plaintiff and the ist defendant did in 
fact sign the compromise. It is also ad- 
mitted that each owas represented by 
counsel and that counsel also signed on 
their respective behalfs. The compromise 
was challenged on the ground of undue 
influence. The undue influence coms 
plained of was not that of a party to the 
compromise or anybody whom the party 
to the compromise had authorised to exs 
ercise undue influence on his behalf buf 
of somebody who is not a party. namely, 
defendant No, 3. Whether this in itself 
would invalidate a plea of undue influ; 
ence was not considered because the plea 
was defective for another reason. 
reason seems that full particulars and 
mecessary pleading of undue influence 
were not given. The compromise was 
also attacked on the ground of fraud. The 
learned Judge said at page 87, para, 22 
"IT hold therefore that the lower Cour? 
was right in upholding the compromise”. 
I do not understand how this case helps 
the contention of Mr, Dhar, With regard 
to another point argued by Mr, Dhar viza 
that such agreement requires registration, 
this case cited by Mr. Dhar is agains? 
such contention, At page 87, paragraph 24 
of the judgment the Learned Judge said 
“I hold therefore that the compromise 
pi - require registration”, 


The n case cited by Mr, 
Dhar ge (1957) 6l RA WN 67, (Sadasukh 
Kabra v, Jugal Kishore Singh), ae is 


a judgment by P, Ñ. Mookerijee, J, and 
Renupada Mukherjee, J, It was held, in 

case, that before recording a compro. 
mise under Order 23, Rule 3 of the 
Civil P. C.. the Court is, in law, bound 
to examine itg legality or lawful chara+ 
eter and in the absence of anything pointa 
ing to the contrary, the Court must be 
presumed to have done its duty and to 
have recorded the compromise only after 
being satisfied as to its lawful character 
particularly when lt is reasonably possible 
to hold in favour of the legality of such 
compromise. This case goes against the 
contention of Mr, Dhar, 


16. Mr, Dhar also cited AIR 1924 
PC 200, (Jagatput Dugar v. Puran Chand 
Nahatta). Both parties to the suit res 
ferred the dispute to the arbitration of 
a pleader whose verdict was to be taken 
as final but as appeared from the affidavit 
of the pleader of one of the parties that 
fhe was not of opinion that a and 
binding agreement which should commif 
his client to any sum or no sum had been 
come to. In case, their Lordships 
are equally clearly of opinion that al< 
though the impression upon the minds 
of both counsel was that the settlement 
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had thus Been acheived yet in point of 
fact there was a misapprehension as to 
the exact ambit of the terms of that 
agreement. It was held in this case that 
the parties were not ad, idem in connec- 
tion with this compromise, and that the 
compromise had thus failed as a settley 
ment of the suit between the parties, 


17. do not think that the decis 
sion of the Privy Council is applicable 
under the facts of this case. because, in 
the Privy Council decision, the parties 
bad misapprehension as to the exact 
ambit of the terms of the compromise 
and. the they were not ad idem 
at all 


18. 
Dhar Is AIR 1956 Bom 569° (Misrilal 
SJalamchand v, Sobhachand Jalamchand). 
This is a single Bench judgment of the 
Bombay High Court and it was held by 
Shah, J. that the Court has power under 
Rule 3, where an agreement or compro-~ 
mise ig pera to decide whether as a 
fact the alleged agreement or compromise 
was made, and if it is satisfied that it 


was made to record it, When the Court 


is required to satisfy itself as to the ex- 
istence of an agreement and is further 
required to satisfy itself that there is a 
lawful agreement adjusting the suit the 
Court must on an application to record 
compromise consider, y where a 
plea of undue influence is raised, whe- 
dher the agreement is motivated on any 
such ground as illegality, fraud, misre- 
presentation etc. Therefore, the conten- 
tion that the trial Judge while recording 
the compromise should not have record- 
ed any finding on the question whether 
there was or was not any undue pressure 
or undue influence as set up by a party 
in his application is not acceptable, In 
this case, the learned Judge held that 
“it is clear that when the Court is re- 
quired to satisfy itself as to the existence 
of an agreement and is further required 
to satisfy that there is a lawful agrees 
ment adjusting the suit the Court must 
on an application to record compromise 
consider especially where a plea of undue 
Influence is raised, whether the agreement 
Js not vitiated on any ground such as 
legality, fraud. misrepresentation etc”. 
It may be argued that this Bombay case 
helps the contention of Mr. Dhar, 


19. The next case referred by Mr. 
Dhar on behalf of the respondent is AIR 
946 Sind 81. (Sadujiwatlal v. Sm, Chan- 
drani). In this matter the defendant asks 
the court to record a compromise end 
pass a decree. The plaintiff who is de- 
fendant’s son repudiates the compromise 
and files his objection. He contends that 
he was subject to coercion and undue 
influence at Lahore on 3rd April, 1945 
when certain misrepresentations, were also 
made to him, He asks as a 
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The next case cited by Mr. 


cil 


[Prs, 16-23} Cal. 11 


result of misrepresentation, coercion or 
undue influence he was induced on 3rd 
April to sign the terms of a compromise 
which was written out. He asserts that, 
on 7th April, he was given when 
he was in a state of intoxication, Ext, 3 
‘was represented to him as a typed docu- 
ment containing the said terms which has 
been signed 
by him on 8rd April and he was induced 
to sign the document, He asserts that 
the terms incorporated In Ext. 3 are mates 
rially different from the terms of the 
writing which was signed by him on 3rd 
April. He repudiates the compromise, 
which he contends is, therefore. void and 
he wishes to prove his allegations, In 
my view, the facts of this case are en- 
tirely different from the instant case. 
Here the parties go to the root of the 
matter and say that the agreement 
which was produced before the court is 
materially different from the terms which 
were signed between all the parties, 
Under these circumstances, the learned 
Judge ordered that the matter should be 
tried on evidence, 


“20. Mr. Dhar also cited AIR 1937 
Pat 11 (Gokulananda Hari Chandan v, 
Iswar Chhotrai), In this case it was held 
that in order to record a compromise it 
is necessary for the court before whom 
the compromise is brought for record~ 
ing, to be satisfied that the suit has been 
adjusted wholly or in part in any lawful 
manner and the onus of establishing that 
state of mind in the court lies on the 
person, who brings the compromise for- 
ward. Where the court is not satisfied 
from the materials before it that the suit 

been really compromised, it should 
refuse to record it, 

21-22. The other case cited by Mr, 
Dhar is AIR 1930 PC 158 which is a 
well-known case (Sourendra Nath Mitra 
v. Tarubala Dassi). This is really a case 
as to the authority of an Advocate to 
compromise, which is implied. The im- 
plied authority can. of course, be counters 
rig by express directions of the 

en 


It was held by the Privy Coun- 
at page 162 that “the words of 
the rule do not in terms appear to con- 
fer a discretion on the court. but their 
Lordships desire to say nothing to pre- 
judge a contention that the courts retain 
an inherent power not to allow their pros 
ceedings to be used to work a substan< 
tial injustice such as emerged in the case 
of Neale v, Gordon Lennox, 1902 AC 465”, 
I do not think Tarubala’s case helps 
Mr. Dhar’s client, 

23. Mr. P. K. Mullick appearing 
for the petitioner submitted that in 
“Mulla on Code of Civil Procedure” 13th 
Edn, at pages 1298, 1299 there is a suma 
mary of most of the decisions on this 


12 Cal, [Pr. 1] Ramesh Prosad v. Union of India (M. M, Dute J3 


point. Tt is stated by Mulla; “where both 
parties to a suit apply to the court under 
this rule to pass a decree in accordance 
with the compromise arrived at between 
them, the court has no power to refuse 
to pass the decree, on the ground that it 
considers the compromise to be too 
favourable to one of the parties. The 


Privy Council have said that the court’ 


has a duty not a discretion to record a 
lawful compromise subject possibly ‘to 
an inherent power of refusal when sub= 
stantial injustice would be worked. 

agreement may be lawful although it is 
voidable for fraud or undue influencey 


and the court must pass a decree in ac» . 


cordance with it, though the party age 
grieved may file a suit to set it aside, 
This view thas found acceptance with the 
High Courts of Andhra Pradesh, Calcutta, 
Kerala, Madras, Allahabad, Orissa and 
Rajasthan. The Bombay High Court has 
taken a different view in AIR 1956 Bom 
569”, I think, this is a correct summary. 
of the cases on the point, 


24. Having regard fo the afores 
said authorities, although a single Judge 
of the Bombay High Court in AIR 1956 
Bom 669, might be taking a slightly dif- 
ferent view, I think, ï should follow 
the judgment of this Court passed by, 
Sinha, J, in AIR 1952 Cal 73. 


25. This is not a case where the 
defendant No. 2 denied as to factum of 
the agreement. It is not the case of the 
defendant No. 2 that he did not execute 
the agreement at all. In this agreement? 
the defendant No, 2 agreed to adjust his 
share in the family dwelling house by 
dividing the family dwelling house be 
tween his elder brother and himself in a 
certain manner. The question of abso- 
lute equality of partition is not incum= 
bent in a family compromise between 
two brothers. One brother may agree to 
take more or to take less. It cannot be 
said that is agreement is ul, 
The defendant No. 2 also admits to have 
signed the writing’ and the plan and ini+ 
tialled the alterations made in the agrees 
ment. The case made out by the defens 
dant is that he did it on coercion or une 
due influence of his elder brother, 


26. In the premises, 
fm this case the principles laid down by 
Sinha. J. (as he then was) in AIR 1952 
Cal 73 apply. I have no doubt that when 
the agreement was entered into on 
August 18, 1971, the parties fully under- 
stood that the family dwelling house was 
agreed to be divided in the manner in 
which the agreement was written out and 
alterations made and the plan was pre- 
pared and they signed the agreement with 
knowledge and consent. After making the 
agreement the defendant No, 2 took the 
plea that he was induced to sign by 
undue influence and coercion, In my 


I think that 
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view it has been proved to the satisfacs 
tion of the court that the suit has been 
adjusted by lawful agreement, 


27. In view of the above matter, 
I am bound to follow the judgment of 
Sinha, J. reported in AIR 1952 Cal 73. In 
the premises there will be an order in 
terms of prayer (a) of the petition, The 
defendant No. 2 must pay the costs of 
this application, to the petitioner and the 
parties supporting the petitioner in this 


application, 
Order accordingly, 
Faas 
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AMARESH ROY AND 
MURARI MOHAN DUTT, JJ. 


Ramesh Prosad Agarwal, Petitionen 
v. Union of India, Respondent, 

S. C. A. T. 1271 of 1971, DJ- 15-2 
11972 for leave to appeal to Supreme Cour® 
against judgment of this Court, D/- 12-5« 
1970 reported in ILR (1971) 1 Cal 240. 

_ _Index Note:— Limitation Act (1963), 
S. 5 — Application for leave to appeal to 
Supreme Court — Condonation of delay. 

Brief Note:— Where the petitionen 
on getting the certified copies of the jpdg< 
ment and amended decree sought amend- 
ment of the decree second time on advice 
of his advocate and proceeded in good 
faith and due diligence with the second 
application and it was only after its dis- 
missal: that he filed an application for 
leave to appeal with an application for 
condonation of delay. 

Held that the delay în filing an apa 
plication for leave to appeal to the 
Supreme Court should be condoned on 
condition of payment of costs to opposite 

; (Para 3) 


Amarendra Mohan Mitra and Matilal 
Agarwal, for Petitioner; P. K. Sen Gupta 
and Pramatha Nath Palit, for Opposite 


M. M. DUTT, J.:— This is an an- 
plication under Section 5 of the Limita- 
tion Act for condoning the delay in filing 
the application for leave to appeal to the 
Supreme Court. The connected appeal 
in this Court was against the award of 
the Arbitrator. The judgment of this 
Court was delivered on May 12, 1970. 
Thereafter the petitioner made an anpli< 
cation for the certified copies of the judg- 
ment and decree on May 13, 1970. The 
certified copies were made ready for deli- 
very on July 3, 1970. The petitioner 
should have made the application for 
leave to appeal to the Supreme Court 
on August 1, 1970. taking into considera- 
tion the time taken for obtaining the 
certified copies. The petitioner, however, 
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did mot make the application. Instead 
the petitioner detected certain defects a 
the drawing up of the decree and made 
an application for the correction of the 
decree of this Court. The decree was 
directed to be corrected on August 21, 
1970. It is mot disputed that the peti- 
tioner is entitled to a fresh period of 
limitation from the date the decree was 
corrected, that is from August 21. 1970. 
The petitioner made an application for 
the judgment which was delivered by 
Court in the appeal on May 12, 1970, 
has been stated that the petitioner 
bed already taken the certified copy of 
the judgment on July 3, 1970. The case 
of the petitioner is that the petitioner 
was advised by his learned Advocate to 
make an application for further correc- 
tion in the decree inasmuch as the decree 
should have directed interest on the statu- 
tory allowance granted by this Court. The 
petitioner made a second application for 
the correction of the decree on February 
‘12,1971. That application was ultimately 
by this Court on April 30. 1971, 
‘The apnitca ion for certified copies of the 
judgment and the amended decree which 
‘was made by the petitioner on November 
8, 1970 had been delivered to the peti- 
tioner on 16-1-1971. The petitioner sub< 
mits that he did not file the application 
for leave to appeal even after he receiv- 
ed the certified copies of the amended 
decree and judgment as he was proceed~ 
ing with the second application for core 
rection of the decree. 


2 Mr. Mitra, Tearned Advocate 
appearing. for the petitioner, submitted 
before us that this fact of the filing of 
the second application for the further 
correction of the decree should also be 
taken into consideration for disposing of 
the present application. 


3. Mr, Sen Gupta. learned Advo- 
cate appearing for the opposite party, 
submits that the petitioner did not dis~ 
close certain dates on which it is alleged 
that steps had been taken by the peti- 
tioner in regard to the filing of the ap- 
plication for the correction of the decree 
and also for the further correction of the 
decree. In our view, the petitioner should 
have given those particulars, but at the 
same time we are satisfied with the ex- 
planation given by the petitioner for the 
delay in filing the application for leave 
to appeal. It is not disputed that the 
petitioner had been proceeding in good 
faith and with due diligence the second 
application for the further correction of 
the decree. After considering the facts 
and circumstances of the case and also 
the affidavits filed by the parties we 
allow the application and condone the 
delay and direct that the application be 
registered. This order is, however, sub- 
ject to the condition that the petitioner 
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must, within a fortnight from date, pay 
to Mr, Pramatha Nath Palit, learned 
Advocate appearing for the opposite party 
a sum of Rs. 170/-, If the said sum is 
paid, Mr. Palit will grant a receipt there- 
for. In default of payment of the said 
sum, the application will stand dismissed 
with costs, hearing fee being assessed at 
three gold mohurs. 


AMARESH. ROY, J.:—i 4 I agree, 
Application allowed, 


eens emei 
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Sriniwas Sureka, Appellant v. Madan- 

ia and others, Respondents. 

A. F, O, D, No, 220 of 1962, Dls 
28-7-1972, 

Index Note:-- (A) W. B. Premises 
Tenancy Act (12 of 1956), S. 17 (4), pro- 
viso {as amended in 1968) — Effect of 
amendment -—- Tenant is entitled to pro- 
tection from eviction where he had com- 
plied with provisions of Section 17 (1) 
during pendency of suit but on decree he 
failed to make one deposit during pen- 
dency of appeal — Such protection would 
not de ott Pa ad of S. 17 () — (KX 


ea Note:— (A) Originally the ten- 
ant had made a default in payment of 
rent for four months prior to the institu- 
tion of a suit by landlord. He complied 
with the provisions of Section 17 (1), but 
after the suit was decreed he preferred an 
appeal pending which he failed to make 
one deposit for a few days. 

t he was still entitled to 
protection against eviction under Sec- 
tion 17 (4) in view of the fact that his 
default was only once for a period of 
twelve months and the subsequent failure 
on his part to deposit rent during the 
pendency of the appeal did not in any 
way affect the matter. (Para 7) 

The view that if the tenant was not 
made liable to make deposits during pen- 
dency of appeal, the object of S. 17 (1) 
would be defeated is not acceptable, in 
view of the statutory definition of ‘tenant’ 
in Section 2 (h) under which once a 
decree is made by a Court of competent 
jurisdiction the statutory tenancy comes 
to an end. (1963) 67 Cal WN 334 and 
(1963) 67 Cal WINN 501 and (1965) 69 Cal 
WN 858, Rel. on, (Para 6) 


Cases Referred: Chronological Paras 
(1965) 69 Cal WN 858, Lakhpat 
Rai Marwari v, Radheshyam 
(1963) 67 Cal WN 334. Kanailal 
Dutta v. Kanailal Patra 
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(1963) 67 Cal WN 501, Radharani 
Dassi v. Angurbala Dassi 
Hirendra Chandra Ghose and 
Mrityunjoy Palit, for Appllant:; Monohar 
Saha, for Respondents. 


SABYASACHI MUKHARJI, J.: The 
appellant in this case is a tenant. A suit 
was filed against him for ejectment on 
the ground of default. The appellant 
resisted the suit on the ground that there 
was no default and the appellant took 
certain other points, namely, defects in 
the notice to quit. Before the trial Court 
the suit was heard and it was found that 
there had been default for more than 
4 months within a period of 12 months 
prior to the institution of the suit. If 
has been further held by the learned 
trial Judge that the notice to quit was 
valid and had been properly served, A 
decree for ejectment was passed. The 
defendant tenant appealed therefrom, The 
main ground of ap on an 
amendment introduced in sub-section (4) 
of Section 17 of the West Bengal Pre- 
mises Tenancy Act, 1956. Previous to 
the amendment the law was that if there 
was more than 4 months default within 
a period of 12 months prior to the suif 
then the tenant Jost his right of De: 
tion, even though he had complied with 
the yi of Section 17 (1) or (2) of 
the said Act; in oher words, the tenant 
was required to compl y with the provi- 
sions of Section 17 a). or (2) and even 
if it had so complied a default of 4 
months within a period of 12 months 
prior to the suit took away the protec- 
tion. When the suit was decreed by the 
learned trial Judge, it was found the 
matter came within the poro to sub- 
section (4) of 5. 17 and there having been 
. default of 4 months within the period of 
12 months prior to the suit, the tenant 
had lost his protection and a decree was 
passed for eviction. By West Bengal 
Premises Tenancy (Amendment) Act, 1968 
{Act IV of 1968) the sub-section (4) of 
S. 17 has been amended. By sub-secs 
tion (3) of S. 2 of the amending Act sub- 
section (4) of S. 17 has been amended 
and the proviso has been altered. 
Under the altered proviso there was no 
longer taking away of protection as in 
the previous proviso. But it says that 
for once the tenant will be protected 
provided he has complied with S. 17 (1) 
or Section 17 (2) Re the said Act. In 
other words, if he has complied with the 
provisions of sub-section (1) or (2) of 
S. 17, he will be protected even if he has 
defaulted for 4 months within a period 
of 12 months prior to the suit, but if he 
makes a default once more for a period 
of 4 months within the period of 12 months 
then the protection would be lost. The 
suit in the instant case was filed on 30th 
August, 1956 and it was decreed on the 
_ 29th of September, 1958, After the suit 
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was instituted the appellant tenant duly 
complied with the provisions of Secs 
tion 17 (1), but after the suit had been 
decreed: although the tenant onana 

to make deposit in Court, he failed to 
make one deposit in time es “fon 
January, 1960, for a few days, Accord- 
ing to Section 17 (1), the deposit for pe 
month of January should have been made 
by the 16th of February, 1960, but a 
appears that the deposit was made on the 
19th of February, 1960. It must further 
be noted that one day between these days 
was a holiday. In the appeal the appel- 
lant claimed before the ae Bench 
relief under sub-section (4) of S. 17 as 
amended, and it was contended that in 
terms of the amendment he was entitled 
to be excused for once in respect of his 
default. The Division Bench felt that 
the following question of importance 
arose in the instant case:— 


“Where a decree for eviction has 
been made against a tenant on the 
ground of four defaults, as provided for 
in the proviso to Section 17 of the West 
Bengal Premises Tenancy Act. 1956, prior 
to its amendment by the West Bengal 
Premises Tenancy (Amendment) Act, 1968 

can he take advantage of the altered pro- 
vie to sub-section (4) of S. 1%, even if 
he has not complied with the provision 

of Section 17 (1) right upto the time that 
e asked relief from the Court of appeal, 
or is it sufficient to have complied with 
the provisions of Section 17 only upto 
the date of the passing of the decree in 
the lower Court?” 

2-3 Before the question is further 
considered, it will be necessary to deal 
with the relevant statutory provisions 
and certain decisions of this Court, Under 
West Bengal Premises Tenancy Act, 1956 
the definition of ‘tenant’ provides as 

ows:— 


*“2(h) “tenant” includes any person 

by whom or on whose account or behalf, 
the rent of any premises is. or but for a 
special contract would be, payable and 
also any person continuing in possession 
after the termination of his tenancy but 
shall mot include any person against 
whom any decree or order for eviction 
has been made by a Court of competent 
furisdiction” 
Section 17 of the Act has undergone 
several amendments since its introducs 
tion of the Act. Section 17 originally 
stood as follows:—~ 

“17. When a tenant can get the bene- 
fit of protection against eviction- (1) On 
a suit or proceeding being instituted by. 
the landlord on any of the grounds res 
ferred to in Section 13. the tenant shall, 
within one month of the service of the 
writ of summons on him, deposit in Court 
or pay to the landlord an amount cal- 
culated at the rate of rent at which if 
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wes last paid, for the period for which 
the tenant may have made default in- 
cluding the period subsequent, thereto up 
to the end of the month previous to that 
in which the deposit or payment is made 
together with interest on such amount 
calculated at the rate of eight and ones 
third per cent, per annum from the date 
when any such amount was payable upto 
the date of deposit, and shall thereafter 
continue to deposit or pay, month by 
month, ea the 15th of each succeeding 
month a sum equivalent to the rent = 
that Oe ks 

(3) Ti a “tenant “fails to deposit or 
pay any amount referred He in sub-sets 
tion (1) or sub-section (2), the Court 
order the defence against delivery of pos- 
session to be struck out and shall proceed 
with the hearing of the suit. 

(4) If a tenant makes deposit or pay- 
Ment as required by sub-section (1) or 
sub-section (2), mo decree or order for 
delivery of possession of the premises to 
the landlord on the ground of default 
in payment of rent by the tenant 
be made by the Court but the Court may 
allow such costs as it may deem fit to 
the Jandlord, 

Provided that a tenant shall mot be 
entitled to any relief under this sub-sec< 
tion if he has made default in payment 
of rent for four months within a period 
of twelve months”, 

Tt is not mecessary fo sef out in detail 
he several amendments from time to 
time made to this section except so far 
as they are relevant for the purpose of 


Tenancy (Amendment) Act, 1968 being 
Act IV of 1968, the section so far as re- 
devant for the present purpose has 
et D the following terms:— 


bee oon eee 


@ lia "enant makes ‘deposit or pays 
ment as required by sub-section (1), sub- 
section (2) or sub-section (2-A) no decree 
or order for delivery of possession of the 
premises to the landlord on the ground 
of default in payment of rent by the 
tenant shall be made by the Court but 
fhe Court may allow such costs as it 
may deem fit to the landlord: 


Provided that a tenant shall not be 
entitled to any relief under this sub-sec- 
tion. if, having obtained such relief once 
in respect of the premises, he has again 
made default in the payment of rent for 
four months within a period of twelve 
months”, 

Section 5 of the amending Act provides 
that the emg pa made to the said 
Act under Section 2 of the said Amending 
Act | have in respect of suits 
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including appeals which are pending af 
the date of the commencement of the 
said Act. The amendments to Section 17 
which have been set out hereinbefore 
were introduced by the said Section 2 of 
the said amen: Act. The said am- 
endments made by Act IV of 1968 have 
been substituted by the Act 30 of 1969. 
fn this case, as mentioned hereinbefore 
originally the tenant had made a default 
prior to the institution of the suit in pays 
ment of rent for four months within the 
period of twelve months. Prior to the 
amendment as the Act stood the tenant 
was liable to be evicted, The tenant had 
preferred an appeal, as mentioned here- 
inbefore, and during the pendency of the 
appeal he has mide a default for the sub- 
sequent period of one month subsequent 
to the passing of the decree, but prior to 
the hearing of the appeal by a few days, 
Undoubtedly, in view of the amendment 
introduced to sub-section (4) of S. 17 the 
tenant would have been entitled to the 
protection against eviction had he rh 
made a further default in paying th 
amount due for the month of Taner? 
1960. ‘The question that arises in this 
case Is whether in spite of the said default 
for a few days to make the payment in 
terms of Section 17 (1) of the West Bengal 
Premises Tenaney Act, 1956, the tenant 
is still entitled to protection in the facts 
and circumstances of this case, Before 
we examine the question further we 
refer to certain decisions on this point to 
h g attention a drawn, 


` In the case of Kanailal Dutta 
vy, Kanailat Patra, 1963) 67 Cal WN 334 
the ejectment suit was decreed by the 
trial ue on 28-2-1961. ‘There was an 
appeal by the tenant defendant, The 
appeal was allowed on 30-11-1961 and the 
matter was sent back on remand to the 
f Court. The records of the case 
were received by the trial Court on 26-1- 
1962. On 1-2-1962, the tenant applied for 
permission to deposit arrears of rent and 
with the leave of the Court, the tenant 
deposited the arrears of rent in Court, 
On 19-7-1962 the landlord filed a petition 
under Section 17 (3) of the West Bengal! 
Premises Tenancy Act, 1956. The said 
Petition was allowed and the defence 
against ejectment was. directed to My 
struck out. It was held by Chatterjee, J.. 
that the word ‘suit’ in Section 17 of the 
Act did not include an appeal. In that 
view of the matter the defendant in the 
said case, having ceased to be a tenant 
from the date of the trial Court’s decree, 
there could be mo question of his liabi~ 
lity for deposit rent during the time the 
appeal was pending in the lower appels 
late Court, or in other words, poe 28-2- 
1961 to 30-11-1961. Chatteriee, J . rer 
ferred to the definition of ‘tenant’ in tha 
‘West Bengal Premises Tenancy Act, 1956 
and came to the conclusion thet after tha 
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passing of the decree for ejectment or 
order for eviction in a suit or in a pro- 
ceeding by a Court of competent jurisdic- 
tion, a tenant ceased to be a tenant under 
the Act and as such the liability of the 
fenant to deposit rent under Section 17(1} 
cf the Act could not be imposed upon 
him after the disposal of the matter by 
the trial Court. The pendency of aps 
peal, according to the learned Judge, did 
not affect the position. The tenant cons 
tinued to. be in possession not by virtue 
of being a tenant under the statute buf 
by virtue of the order of stay of the ap 
pellate Court. In the case of Radharani 
Dassi v. Angurbala Dassi, 67 Cal WN 501 
the petitioners filed an ejectment suit 
which was dismissed on contest on 24-64 
1958, Petitioners thereafter filed an ap«4 
peal, The said appeal was allowed on 
12-6-1961, and the case was remanded to 
the trial Court for further consideration 
relating to certain matters. On 11-11~ 
1961, the trial Court received the records 
cf the case together with the remand 
order, Sometime in November, 1961 the 
parties Te appearance in the 
Court. The landlord subsequently applis 
ed to the trial Court for an order strika 
ing off the defence of the tenant on tha 
ground of default within the meaning of 
Section 17 (1) of the West Bengal Prea 
mises Terancy Act, 1956. The trial Court 
dismissed the application. Against that 
order of dismissal, the petitioners moved 
the High Court. For the purpose of the 
said case it was held that the landlord 
had established the default for the month 
of Agrahayan 1368 B. S. The last data 
of Agrahayan, 1368 B. S. corresponded ta 
meee a Under Section 17 (1), the ten~ 
t had time to deposit in Court the 
fenthiy sum for the month of Agrahayan 
upto 31-12-1961. The tenant made the 
required deposit in Court on 11-1-1962, 
It was held by the Division Bench cons 
sisting of Bachawat, J. and R, N. Dutt, 
J.. that the obligation of the tenant te 
make the deposit under Section 17 (1) 
revived as from the date of the re-admis+ 
sion of the suit by the trial Court after 
remand, Consequently, the tenant failed 
to deposit or pay the monthly sum for 
the month of Agrahayan, 1368 B, S, as 
required under Section 17 (1) and ac+ 
cordingly his defence against delivery of 
possession was liable to be struck off 
tnder Section 17 (3) of the Act, In tha 
cese of Lakpat Rai Marwari v. Radhes« 
hyam. (1965) 69 Cal WN 858, on 26-6« 
1861, an ejectment suit against the petis 
ficner was filed on the ground of des 
fault in payment of rent. The suit waa 
decreed ex parte on 12-7-1962. On the 
application under Order 9, Rule 13, Civil 
P. the ex parte decree was set asida 
and the suit was restored to file on 10-10< 
ig€3, On an appe ation under S. 17 (3) 
of the West Bengal Premises Tenancy, 
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succeeded in the trial 


A.L R. 
Act. 1956 on the ground that the tenant 
defendant had defaulted in paying rent 
from November, 1962 to September. 1963, 
the defence against delivery of possession 
was struck out on 20-3-1964. An appli- 
cation for review of the order also failed, 
D. N. Das Gupta, J.. held that after the 
ex parte decree was passed the defends 
ant did not come wi the definition of 
“tenant” in the West Bengal Premises 
Tenancy Act, and ice ee purpose of Sec- 
tion 17 of the said Act, the suit which 
was decreed on 12-7-1962 began to cons 
tinue only after the suit was restored ta 
file. In that view of the matter thera 
was no liability upon the defendant to 
deposit rent under Section 17 of the Act 
from the date of the ex parte decree til} 
the date of restoration of the suit. Ac 
cordingly, the order striking out the dey 
fence was not tenable in law, 


5. When the instant case came un 
for hearing before the Division Bench 
re of Sinha, C. J. and B. C, 
Mitra, J. their Lordships were of the 
opinion that if the tenant was under no 
liability to make the deposit under Sec+ 
tion 17 (1) during the pendency of tha 
appeal, the object of the purpose of Sec- 
tion 17 (1) was liable to be defeated and 
as such their Lordships felt the need to 
refer this question to this Bench, Their 
Lordships referred this matter accord- 
ingly under Rule 1 as of Chapter II of 
tthe Appellate Side Rules, 


_ 6 I ïs important fo emphasise 
that the liability to deposit under Secs 
tion 17 (1) for the purpose of obtaining 
benefit of protection against eviction is 
imposed upon the tenant within ona 
month of the service of the writ of sums 
mons on him or where he appears in a 
suit or proceeding without the writ of 
summons being served upon him ye 
one month from his appearance. In 
case for instance, where, the landlord he 
Court and an ap- 
peal is preferred by the tenant. this con- 
dition cannot be fulfilled without doing 
unnecessary strain to the language of the 
sub-section (1) of S. 17. Will the tenant 
in that case be liable to deposit rent even 
though he has preferred an appeal with-+ 
in one month from the filing of the ap- 
peal? Again in a case where the landa 
ford files an appeal when will the liabi~ 
lity to deposit the rent in terms of Secs 
tion 17 (1) during the pendency of the 
appeal arise? Will it be from the date 
of the service of the notice of appeal? 
Unless the expression “date of the sere 
vice of the writ of summons” is read in 
those cases as either date of filing of the 
appeal or “date of the service of the 
notice of appeal”, obligation under sub- 
section (1) of S. 17 cannot be insisted on 
a tenant during the pendency of the ap- 
peal, That, in our opinion, would be 
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doing undue strain to the language used 
in the statute. We find no justification 
in the scheme or the purpose of the Act 
to warrant such straining of language, 
Then there are the expressions used in 
ihe proviso to sub-section (4) as amend~ 
ed, The proviso provides that the tenant 
shall not be entitled to any relief under 
sub-section (4) if “having. obtained such 
relief once in. respect of the premises” he 
has again made default in payment of 
rent for 4 months within a period of 
twelve months, Therefore, i¢ is apparent 
that in order to be disentitled to protec: 
tion under Section 17 {4). the proviso 
provides that he has fo make a default 
fn payment of reng for four months 
“again”, that is to say, subsequent to his 
having obtained relief against _ eviction 
under Sec, 17 (4) in an appropriate pros 
i In this connection the definis 
tion of the tenant becomes relevant as 
was noti by Chatterjee J., in the judge- 
ment referred to hereinbefore, The 
statute provides a statutory definition of 
fenant and it includes a person who is 
fin possession after termination of his ten= 
ancy but only until a decree or an 
order for eviction is not made by a 
competent Court, Once such a decree is 
made by a Court of competent jurisdic- 
tion, the statutory tenancy comes to an 
The liability under Section 17 (1) 

is the liability of the tenant as defined 







e tenant continues fo be in possession 
by virtue of an order of the appellate: 


It is true that the amending 1 
made this amendment applicable to aps 
peals which are pending on the date of 
the amendments, It means, in our opis 
nion, that the protection and the substans 
tive rights given to the parties by the 
amendment would be available to the 
tenant if the appeal was pending at the 
time of the introduction of the amends 
ment, But it does not, in our opinion, 
mean that the liability which was there 
only during the pendency of the suit and 
mot during the appeal is in any way 
extended by the said provisions of the 
amending Act, It is true that on the 
basis of this construction, the tenant 
would get relief even though he mighf 
mot have deposited the rent in Court 
under sub-section (1) of S. 17 during the 
pendency of the appeal, But that does 
mot absolve the tenant of his liability to 
pay rent or mesne profit which is ins 
dependent of Section 17 of the Act. Sec- 
tion 17 (1) read with Section 17 {3) ims 
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court during the pendency of the appeal, 
Act has 
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poses mo additional lability for rent or 
mesne profit, on the tenant. Jt imposes 
certain conditions for certain reliefs and 
certain manner of prosecution of the suit, 
The conditions must, therefore, be con- 
strued in terms of the conditions actuals 
ly imposed. The liability of a tenant for 
rent or mesne profit for the period in oc- 
cupation remain unaffected by Section 17, 
Therefore, it would not, in our opinion, 
Be corrert to state that if the provisions 
any obligation to make the deposit under 


this aspect to remember that ; x 
ending Act of 1968 or the Act 30 of 1969 
did not make any, amen to the 


definition of tenant, 


7 In the aforesaid view of the 
matter we are of the opinion that the 
tenant, in the facts and circumstances of 
this case is entitled to protection against 
eviction under sub-section (4) of S. 17 
in view of the fact that his default was 
only once for a period of twelve months 
and the subsequent failure of the part of 
the tenant to deposit rent in accordance 
with. Section 17 (1) of the Act during the 
pendency of the appeal does not in any 
way affect the matter. We therefore, 
allow the appeal and set aside the order 
and judgment of the Third Bench of the 
Courf of Small Causes dated 19th of 
September, 1958 and dismiss the suit. In 
the facts and circumstances of this case 
we direct that the tenant appellant would 
pay the costs of the Trial Court as well 
as the costs of this appeal which we 
assess at twenty gold mohurs, 


ARUN K. MUKHERJEA, J.:-4 8. 


I agree, 
M. M. DUTT, J. ims 9. T agree, 
Appeal allowed. 
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New Beerbhoom Coal Co, Ltd. and 
others, Petitioners v, Joint Director of 
Mines, Safety and others. Respondents, 


Civil Rule N | 
1-8-1972, A OF 207, 


Index Note:— Mines Act (1952). Sec- 
ton 57 (k) — Coal Mines eal aoa 
(1957). Regulation 191 (1) and (2) — Re- 
gulation 191(1) and (2) not ultra vires the 
Act nor does it violate Art. 19 (1) (f) and 
(z) as it does not impose any unreason- 
able restriction on the employers’ funda- 
mental right while imposing financial 
burden on them — (X-Ref:— Constitu- 


ER/IP/F22/72/SND/ VBB 


D/- 
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tion of India, 
19 (6) and 23). 


Brief Note:-— Safety measures under 
regulation 191 (1) and (2) framed by 
Central Government are within the sane 
tion of Section 57 (k) of the Mines Act. 
Such regulations are meant to meet a 
social need and afford protection to work- 
men against physical injuries while in 
employment in Mines, As they. serve 3 
social purpose, they must outweigh the 
consideration of their financial burden 
irrespective of whether the burden is in+ 
capable of being borne by particular 
units or the industry as a whole. They 
lay down the minimum standard of safety 
to men employed by others before they 
venture to initiate or carry on a trade of 
business where the workmen are expos< 
ed to occupational hazards. The faci 
that the industry as a whole is incapable 
to meet the financial burden cannot af- 
ford any constitutional sanction to citis 
zen. to nonetheless carry on such a trade 
at the cost of the workmen. AIR 1952 
SC 196; AIR 1954 SC 220 & ATR 1959 SC 
556 & AIR 1960 SC 923 & AIR 1955 sc 
83, Rel. on; ATR 1972 SC 1690, Distin- 
guished, (Para 12) 


Arts, 19 (1) ( and (g) 
(Para 8) 


Cases Referred: Chronological Parag 
AIR 1972 SC 1690, Premier Autos i 
mobiles v. Union of India ihe 


ATR 1960 SC 923 = (1960) 3 SCR 
528. Hatisingh Manufacturing 
Co, Ltd. v. Union of India 2 

AIR 1959 SC 556 = 1959 Supp Ü) 
SCR 779. Sivarajan v, Union of 


India 
AIR 1955 SC 33 = 1955 SCA 37. 
Bijay Cotton Mills Ltd, v. State z 
of Aimer E2 
AIR 1954 SC 220 = 1954 SCR 873, 
Cooverjee B. Bharucha v, Excise 


t2 


i3 . 


AIR 1952 SC 196 = 1952 Cri LJ 
966, State of Madras v. V. G ; 
Row ia 


P, P. Jinwalla, for Petitioners; S. M, 
Sanyal, for Respondents, 


ORDER:—- These three Rules were 
fssued on as many Writ petitions 
filed by the petitioners under Art, 226(1) 
of the Constitution. The petitioners are 
New Beerbhoom Coal Co, Ltd. Bengal] 
Coal Co, Ltd., Katras Jharriah Coal Co, 
Lid, and some of their shareholders chal- 
lenging the legality and validity of Re~ 
gulation 191 of the Coal Mines Regulas 
tions, 1957 the petitioners are praying for 
a Writ fo the nature of Mandamus com-« 
manding the respondents to forbear from 
enforcing or taking any steps to enforce 
or giving any effect to the impugned Re~ 
gulation and further commanding the 
respondents to forbear from taking an 


y 
action against the petitioners and thelp 
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oe for violation of such Regulas 
on. 3 
2. The Regulation impugned is 


the one which was incorporated into tha 
Coal Mines Regulations framed under the 
Mines Act, 1952 by the Central Govern, 
Gated Aus: a Wee oR eog 
a ugus y % he pugn 
Regulation is set out hereunder:— 

“191. Use. supply and maintenance of 
protective footwear- 

(1) No person shall go into, or work, 
or be allowed to go into or work in a 
mine Ey Rag maa a proton AAP 
wear of su ype as may approv: 
by the Chief Inspector by a general ox 
special order in writing, 

_() The protective footwear referred 
to in such Regulation (1) shall be sup 
plied free of charge at intervals not ex- 
ceeding six months, by the owner, agent 
or manager of a mine who shall at all 
times maintain a sufficient stock of pros 
tective footwear im order to ensure 
minimum supply as and when need for 
tthe same arises, 


(3) Where a footwear is provided 
otherwise than as aforesaid the supply 
shall be made on payment of full cost, 


(4) The owner, agent ae eee of 
a provide at suitable places in 
the mine dubbing and revolving brushes 
or make other suitable alternative arrans 
gements for cleaning of protective foots 
‘wear by the persons using them. It shall, 
however, be the responsibility of the per 
sons supplied with protective footwear to 
arrange the repair of the same at his gwo 


3. The petitioners are disputing in 
particular the validity of sub-regula- 
tions (1) and (2) of Regulation 191 sef 
out hereinbefore on the two fold grounds: 

_ (1) such regulations are ultra vires 
the Act and 


(2) such regulations impose unreas 
sonable restriction on the petitioners’ 
fundamental rights guaranteed under 
Art. 19 (1) (fì and (gj.of the Constitution, 
These are also the two points pressed af 
the hearing by the learned Counsel for 
the petitioners, 

4 The Rules are being contested 
by the respondents. I shall refer to the 
respective pleadings relevant to the issue 
where necessary hereinafter when I cone 
sider each of the points raised, 


5. The impugned Regulation had 
been made by the Central Government 


fm exercise of its powers under S. 57 of . - 


the Mines Act, 1952 (Act 35 of 1952), This 
Act was passed with a view to amending 
and consolidating the law relating to the 
regulation of labour and safety in mines, 
It is obvious that the Regulation made 
ig a safety measure adopted to protecf 
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the workmen from avoidable physical in- 
fluries while working in the mines, Upon 
the petitioners’ own showing the Board 
of Conciliation constituted under the Trade 
Disputes Act, 1926 made on recommenda- 
tion as early as in May, 1947 that such a 
protective measure should be adopted, It, 
however, recommended that such foot= 
wear should be issued at concessional 
rates so that workers may take them and 
do not waste the materials. The All 
India Industrial Tribunal (Colliery Dis« 
putes} constituted under the Industrial 
Disputes Act, 1947 In its award made in 
May, 1956 recommended that all work- 

en drawing emoluments of less than 
Rs 100/~ a month should be 
once in a year one pair of protective 
footwear at the concessional rate of 50 
per cent, of the cost, Central Gov- 
ernment on October 24. 1957 promulgat» 
ed Regulation 191 providing that the Re- 
gional Inspector or the Chief Inspector 
may by a general or special order require 
the provision and use of gloves, boots, 
hard hats. goggles and other protective 
equipment where it appears that any per- 
son or of persons is exposed to 
undue hazard by reason of the nature of 
his employment, The Regulation was on 
such terms when a committee appointed 
by the Central Government known as 
Merchant Committee was set up to cons 
sider the procedure for use of footwear 
and this Committee recommended that 
footwear be provided free of cost to all 
workmen, Control over the price of coal 
which was so long in existence since 1944 
was withdrawn in July. 1967 and after 
the price was decontrolled in August, 
1967 the Regulation 191 was amended in 
the manner set out hereinbefore which 
is the subject-matter of challenge now 
before this Court, 


6. Mr, Jinwalla. who has Ted the 
challenge on of the petitioners, 
has first submitted that Section 57 of the 
Mines Act furnishes no authority to the 
Central Government to promulgate any 
Regulation of the kind as in Regulation 
191 introduced on amendment in 1967, 
On the other hand Mr, Sanyal appearing 
for the ed i ea has contended that 
the impugned Regulation could well be 
made by the Central Government on the 
authority given to it by Section 57 read 
with Clauses (i). (k) and (zz). Mr. Jin- 
walla, however, strongly contests the pro< 
position that the impugned Regulation 
would come within the sanction of any. 
of these clauses. In my view, the Res 
gulation would not obviously come with+ 
ing Clause (i) or Clause (zz) but would 
come within the sanction of CL (k). 

7. Section 57 read with Clause (k} 
fs as follows:— 


"57, Power of Central Governmen? 


fo make regulations. The Central Govs 
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ernment may, by notification in the offis 
cial gazette, make Regulations consistent 
with this Act for all or any of the follows 
a eal al ae ine 


{kì For providing for the safety of 
the persons employed in a mine, thein 
means of entrance thereinto and exif. 
therefrom, the number of shafts or outs 
lets to be furnished and the fences of 
shafts. pits, outlets, pathways and subs 
ara 


Mr. Jinwalla bas very ‘strongly 
ected that Clause (k), as aforesaid 
does not contemplate any provision for 
a protective footwear for a ‘workman 
working in the mine. According to him 
what Clause (k) contemplates is measures 
mot pertaining to the workmen but to the 
mine itself. He asks me to read the 
clause “safety of persons” with refer- 
ence to what follows in the clause theres 
after and according to him what follows 
clearly indicates that protective measures 
contemplated are measures pertaining to 
the structure and configuration of the 
mine and its appurtenances and their 
working, I am, however, unable to ac- 
cept such a limited construction of 
Clause (k) as contended for by Mr. 
Jinwalla. That would also not be the 
reasonable construction of the clause, In 
my reading the different matters referred 
to in this clause are quite indevenden# 
of each other and are in no way restrict- 
ed one by the other, What follows the 
clause ‘safety of persons’ is not even 
illustrative, They are all individual en- 
umeration of different matters on which 
regulations can be made by the Central 
Government. Therefore, when Section 
57 (k) authorises the Central Government 
to make a Regulation providing for the 
safety of the persons employed in a mine 

y contemplates every safety 
measure which may be necessary for the 
workmen working in the mine whether 
fhe measure relates to the workmen’s 
kits or it aa to the structure or the 
configuration of the mine,  Jinwalla 
fn his argument before this Court has 
conceded that protective measures con~ 
templated by Section 57 (k) may relate 
to operation of the mine and if that is 
conceded I fail to understand how a 
measure like the present one providing, 
for protective footwear to workmen em~- 
ployed in the operation of the mine can 
be said to be foreign to the provision it- 
self, Incidentally Mr, Jinwalla has fur- 
ther contended that even if’ Regulation 
191 (1) may come within the sanction of 
Section 57, Regulation 191 (2) which lays 
a financial burden on the employer mak- 
ing it incumbent for them to provide two 
pairs of footwear in a year to workmen 
free of costs can never come within the 
sanction of Section 57, According to him 
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it was open to the Central Government 
to make a Regulation as în 191 (1) and 
leave it to the employer and the em= 
ployees to gain between them as to 
how the financial burden is to be borne. 
He goes on to argue that the Central 
Government may have authority to make 
it obligatory for workmen to wear a foot- 
. wear while working in the mines but it 
has no authority to impose the financial 
burden for the measure on the employer 
alone. This contention, however, does not 
appeal to me. In my view, a provision 
as to who should provide the footwear 
and in what manner it would be so pro- 
vided is an integral part of making the 
provision for safety measure contemplats 
ed by Section 57 (k). The Central Gov-~ 
ernment may be well justified in thinke 
ing that the financial burden for such a 
protective measure could not have been 
borne by the workmen on their existing 
wages or that the measure could not have 
been made effective if the burden is laid 
on the workmen so that to make the mea- 
sure effective it also makes a provision 
like the one in Regulation 191 (2). In 
my view, therefore, any provision for 
imposition of the consequent financial 
burden for any protective measure would 
be an integral part of providing the mea« 
sure itself and as such would come with- 
in the sanction of Section 57 (k) of the 
Mines Act. In this view I overrule the 
first contention raised on behalf of the 
petitioners that the impugned Regulation 
is ultra vires the Act, 


9. Mr. Jinwalla next contends that 
the Regulation as framed with, the finan- 
cial burden on the employers imposes an 
unreasonable restriction on the employers” 
fundamental right to acquire, hold and 
dispose of properties and carry on any 
occupation, trade or business; in other 
words, according to Mr, Jinwalla the im- 
pugned Regulation is violative of Arti- 
cle 19 (1) (f) and (g) and as such is vaid, 
Both these clauses of Art. 19 are, how~ 
ever, subject to the limitation that noth- 
ing thereunder would prevent the State 
from making any law imposing reason- 
able restriction on the exercise of such 
rights in the interest of general public. 
I shall now consider how far the restric- 
tions imposed, if any, are unreasonable or 
are not in the interest of general public. 
According to Mr. Jinwalla the cost to be 
incurred by the industry to provide for 
such protective footwear would work out 
at the figure between 30 paise and 40 
paise per ton in the minimum depending 
on the nature of protective footwear, This 
cost he contends must be added to the 
cost of production and be covered by the 
prices otherwise it would not provide 
viable opportunity to the employer to 
work the mines. With reference to the 
statements made in the petition and the 
affidavits it has been pointed out by Mr. 
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Jinwalla that between the period of 1944 
to 1967 when the price of coal was cons 
trolled no increment of price was allows 
ed to the industry to meet this cost, 
Even after the decontrol in July, 1967 
the bulk purchaser of coal is the Gove 
ernment either for the Railways or for 
the Steel Plants but in spite of repeated 
demands made by the industry the Gov- 
ernment has refused to enhance the price 
so as to meet the liability arising out of 
this Regulation, Therefore, Mr, Jinwalla 
has contended that ta force the industry 
bear the additional cost without allowing 
ït to reflect the same in the price would 
really kill the industry and such Regue 


Jation cannot be considered to be reas 
sonable, 
10. At one stage of the hearing of 


this Rule Mr. Sanyal appearing for the 
respondents contested this claim of Mr, 
Jinwalig by submitting that it is not 
correct to suggest that the Government 
had not allowed the increase in the cost 
of implementation of such a measure to 
reflect on the price controlled or paid by 
the Government. But in the two affi 
davits then filed by the respondents there 
‘was no material whatsoever to support 
such a submission of Mr. Sanval and as 
such Mr. Sanyal was given an opportunity 
fo file an additional affidavit to support 
his statement that fifty per cent. of the 
cost for the ear was taken into cons 
sideration by the Government in fixing 
the price of coal, Pursuant to the said 
leave a further affidavit has filed 
by one Sri J. D, Tewari on May 9. 1972 
and the petitioners have also filed an 
additional affidavit on this point. These 
affidavits, however, do not establish the 
claim of Mr. Sanyal. Sri Tewari in 
paragraph 4 of his additional affidavit has 
stated that average cost of footwear of 
the workmen had been taken to be 
Rs, 30/- and working out half the finan- 
cial obligation on that basis it was found 
that the additional cost to be incurred 
by the industry would amount to nine- 
teen paise per ton to enable the industry 
to meet half of such expenditure. In 
paragraph 5, Sri Tewari has further state 
ed that the coal industry had been allow- 
ed price increase on four occasions after 
the decontrol by the Ministry of Rail- 
ways to meet the impact of the imule- 
mentation of Wage Board's recommenda- 
tions and other increase in the cost of 
production. He has, however. not speci- 
fically stated that the industry was allow- 
ed any increment of price to bear the 
additional burden for the protective 
footwear. In paragraph $, Sri Tewari has 
further stated that the industry had also 
been given price increase before the 
decontrol taking into account its liability 
to pay amongst other things fifty per 
cent. of the cost of a pair of footwear. 
The last aforesaid claim of Sri Tewari 
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in paragraph 6 of this additional effidavit 
does not appear to be consistent with the 
official records disclosed by the petitioners 
in their additional affidavit. In the addi« 
tional affidavit filed by Sri Raidharilal on 
June 12. 1972 it has been clearly stated 
in paragraph 2 (d) that during the period 
there was control of price of coal, ins 
dustry was allowed increase of price on 
twenty-five occasions but none of these 
to compensate the cost for providing a 
footwear, They have referred to a states 
ment placed before the House of the 
Parliament by the Ministry of Steel, 
Mines and Metals regarding the increase 
in coal price and their reasons which is 
made annexure ‘B’ to the said affidavit. 
This statement obviously negatives the 
vague claim of Sri Tewari that the in- 
dustry had been given price increase bes 
fore the decontrol to meet fifty per cent 
of the cost of protective footwear, 

for the increments allowed after the 
decontrol by the Ministry of Railways it 
fg obvious on the annexure to the affi- 
davit of Sri Tewari that the four incre- 
ments were given on 1-9-1967, 1-7-1968. 
1-10-1969 and 1-1-1971, Of these four 
Increments the last one was not in res- 
pect of collieries in Bengal and Bihar to 
which group the petitioners belong. 
Therefore, so far as the petitioners are 
concerned, there was no increment on 
1-1-1971.. As for the other three incre- 
ments allowed it has been plainly esta» 
blished on the affidavit of Rajdharilal 
that none of them did cover the cost for 
the protective footwear. ‘Therefore, on 
the materials now before this Court it is 
mot possible for me to hald that the price 
paid to the industry for the coal was ever 
allowed to meet the obligation imposed 
by the impugned Regulation, 


11. But even if I assume that the 
price paid by the Government for the 
coal purchased does not reflect the addi- 
tional burden imposed by the impugned 
Regulation still it is difficult to hold that 
the Regulation imposes any unreasonable 
restriction on the petitioner’s right to hold 
any property or carry on any trade, busi~ 
mess or occupation. It should be re- 
membered that the imougned Regulation 
was enforced only in August, 1967 after 
the statutory control over the price of 
coal was withdrawn. ‘Therefore, at the 
relevant time there is no statutory bar 
on the petitioners adding the cost which 
they may now incur for providing thi 
Protective measure to the price of coal 
sold by them. It is not Mr. Jinwalla’s 
ease before me that there is any statu~ 
tory compulsion on the industry to sell 
coal either to the Railways or to the 
Steel Plant at a particular price. It is 
conceded by him that the prices for such 
sale are also subject to bargain. If that 
is so it is always open to the industry to 
refuse any sale at any price which ft 


they would nonetheless be 
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does mot consider economic and it would 
mot be open to the industry to come up 
before this Court and complain of any 
unreasonable restriction out of their own 
failure to bargain the proper price for 
the coal sold by it. The Regulation. theres 
fore, in my view, imposes no unreasonable 
restriction because it is quite open to the 
industry to provide the protective mea- 
sure and add the cost to its price, There 
is no statutory bar in their doing so, If 
they fail to do so due to their own in- 
ability or due to lack of bargaining power 
that would not render regulation unrea« 
sonable, _Mr. Jinwalla in his argument 
before this Court had incidentally refers 
red to the Supreme Court decision in the 
‘case of Premier Automobiles v. Union of 
Pepin igre 1972 SC map ay that deci- 

lon, in my view, is of no help to Mr. 
Jinwalla because there what was chal- 
lenged was fixation of price of cars under 
the Motor Car (Distribution and Control} 
Amendment Order. 1969 and the contens 
tion of the industry was fixation of an 
uneconomic price is not lawful. No such 
issue, however, arises in the present case 
and on my findings made hereinbefore if 
is always open to the industry to revise 
its price appropriately to meet the addi- 
tional obligation. In this view I musf 
overrule the petitioners’ contention that 
the impugned Regulation imposes any 
unreasonable restriction and it is not dis- 
puted before me that the restriction im- 
pared in the interest of the general 


12. Alternatively the issue as fo 
whether the impugned Regulation ime 
poses any unreasonable restriction on citi- 
zens’ fundamental rights guaranteed under 
Art. 19 (1) (f and (g) or not should be 
eee into a ee point of view, 

e impugned Regulation has rightly 
been claimed by Mr. Sanyal to be a wel» 
fare measure meant to provide protection 
to workmen against occupational hazards 
when they are employed in such an in- 

ustry as would expose them otherwise 
to such hazards at any time resulting in 
physical injuries. Need for such pro- 
tection in my view. is absolute whatever 
its financial burden and whoever is made 
to it. It is reasonable because of 
the public interest itself and such interest 
outweighs other consideration. In my 
view, reasonableness of such a measure 
fs made out on its object and the object 
is such that it must override the other 
consideration of the financial burden. To 
hold otherwise is to hold that if the in= 
dustries are unable to meet financially the 
economic burden of providing the mini- 
mum protection to the life and health of 
workmen employed in establishments 
where such workmen are easily and 
ordinarily exposed to occupational hazards 
J el protected by 
Art, 19 in exploiting the labour and mak- 
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ing them face such occupational hazards 
and refuse them the minimum protection 
against the same. In essence such a posix 
tion is against the principles underlying 
Art. 23 of the Constitution itself. The 
view, I take, is, in my opinion, well sup- 
ported by a number of decisions of the 
Supreme Court, Thus in the case of 
State of Madras v, V. G. Row. AIR 1952 
SC 196 Patanjali Shastri, C. J, observed, 
"St is important cecnvevcense to bear in mind 
` that the test of reasonableness, wherever 
prescribed, should be applied to each in- 
dividual statute impugned, and no abs- 
tract standard, or general pattern of reas 
sonableness can be laid down as applice 
able to all cases. The nature of the righ? 
alleged to have been infringed, the under- 
lying purpose of the restriction imposed, 
the extent and even urgency sought to 
be remedied thereby, the disproportion of 
the imposition, the prevailing conditions 
at the time. should also enter into judi- 
cial verdict”, Again in Cooverjee B, Bhasa 
rucha v, Excise Commissioner, AIR 1954 
SC 220, Mahajan, C, J .observed, “in order 
to determine the reasonableness of the 
restriction regard must be had to the 
nature of the business ...,.-pc000.. if CAN 
also not be denied that the State has the 
power to prohibit trades which are illegal 
or immoral or injurious to the health and 
welfare of the public. Laws prohibiting 
trades in noxious or erous goods or 
trafficking In women cannot be held to 
be illegal as enacting a prohibition and 
mot a mere Regulation. The nature of 
the business is, therefore, an important 
element in deciding the reasonableness of 
the restriction, The right of every citis 
zen to pursue any lawful trade or busi- 
ness is obviously subject to such reason« 
able conditions as may be deemed by the 
governing authority ...... sadosi essential to 
the safety. health, peace. order and 
morals of the community”. Reference 
may also be made to the decision in the 
case of Sivarajan v. Union of India, AIR 
t959 SC 556 and Hatisingh Manufactur- 
fing Co, Ltd. v. Union of India, AIR 1960 
SC 923. In the former the Supreme 
Court had clearly aid down “control and 
regulation of any trade though reasonable 
within the meaning of Art. 19, sub-Arti- 
cle 6. may in some cases lead to hards 
ship to some persons carrying on the said 
trade or business if they are unable to 
satisfy the requirements of the regula- 
tory rules or provisions validly introduc- 
ed, but once it is conceded that the res 
gulation of the trade and its control are 
fustified in the public interest, it would 
not be open to a person who fails to 
satisfy the rules or regulations to invoke 
his fundamental right under Article 19 (g) 
and challenge the validity of the regula+ 
tion or the rule in question”, The same 
view was taken by the Supreme Court in 
en earlier decision strongly relied on by 


A.LE. 


Mr. Sanyal in the case of Bijay Cotton 
Mills Ltd. v. State of Ajmer, 1955 SCA 
87 = (AIR 1955 SC 33), Mr, Jinwalla 
sousht to distinguish the decision of the 
Supreme Court in the case of Bijay Cotton 
Mills Lid. on two grounds. In the first 
place, he submits that in the said case 
it was not the industry as a whole which 
was unable to the economic burden, 
Such was the position only with the uns 
economic units, While in the present 
case he submits the industry as a whole 
is unable to bear the financial burden, 
Secondly he submits that the burden 
there imposed was under the Minimum 
Wages Act which itself provided a details 
ed procedure for fixation of the minimum 
wage with appropriate safeguard to the 
interest of the industry which is not the 
case now under consideration, In my 
view, however. the points of distinction 
sought to be made out by Mr. Jinywalla 
is of no consequence, Regulations li 

the present one 





of the general public meant to secure 
adequate living wages irrespective of the 
consideration whether the employer had 
the financial capacity to bear it or not, 
Tested in this light Mr, Jinwalla’s chal- 
lenge to the reasonableness of the im» 
pugned Regulation must also fail, 


ME fira egy ai ae raed > 
ipporé o Ese es applicatio: 
fail and the Rules are discharzed. j 


„14. _ Though the Rules are being 
discharged, the Court considers it desir- 
able that the Central Government should 
adjudge in an appropriate manner the 
reasonableness or otherwise of the claim 
of the petitioners that the industry is not 
in a position to bear the burden of the 
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additional expenses resulting from the 
enforcement of the impugned regulation 
and if any such case be found to be made 
out then the Government should revise 
ae price paid by it as the bulk purchaser 


Rules discharged, 
POOE a reaa 
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SALIL KUMAR DATTA, J. 
_ Rupchaya Cinema House and others, 
Petitioners v. District Magistrate, 24 Par- 
ganas and others, Respondents, 


Civil Revn, No. 3679 (w) of 1971, Djs 
7-8-1972, 


Index Note: (A) Constitution of 
Indie, Art, 226 —- Alternative remedy 
availed of — How far operates as a bar 
to writ petition — Title suit pending m» 
Causes of action and parties different ws 
Remedies of appeal and revision rot ex- 
hausted — Maintaimability of writ peti- 
tion — Declaratory relief when cam he 
granted- 


Brief Noter— {A) In the title sui 
pending before the Civil Court. the petis 
tioner had prayed for restraining the 
respondents from using the temporary. 
licence for holding any cinema shows aì 
the given village. But in the writ peti- 
tion the pennone prayed for writs com- 
mar. the District Magistrate to act 
in accordance with law and for rescind< 
ing or cancelling the cinema license of 
the respondent or mot to give effect on 
further effect to the same, 


Heid (i) that if a person avails of 
the alternative remedy, he is not compe 
tent to move for issue of constitutional 

writs for identical reliefs, But in the 
present case the causes of action are 
distinct and the parties are also different, 
There is accordingly no bar on the peti- 
tioner in moving the writ petition and 
obtaining reliefs prayed for if they are 
otherwise entitled to the same. (Para 9} 


Gi) Although the existence of altere 
mative remedies of appeal and revision 
against the grant of temporary licence 
will not operate as a bar to maintainabi- 
lity of the petition the High Court nora 
mally will not entertain any challenge to 
the impugned order on facts which are 
disputed and the proper forum for such 
contention should be the appellate autho« 
wity, (Para 10} 


mi) Even a declaratory writ can be 
issued, as the court is entitled to consi- 
der whether the temporary licences 
granted so far by the District Magis. 
trate have been in accordance with law. 
even though the temporary licence which 
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was a a as being illegally grants 
ed, has in the meantime come to an end, 
Tf it is found that such licenses have 

ed in violation of the provie 

sions of law, the court can ly com= 
mand the District Magistrate by issue of 
appropriate writs to act in accordance 
‘with law in the matter of granting cinema 
licenses, Otherwise a person in this 
state of affairs will never be entitled to 
ad relief in cases the temporary licens 
ses expire before the matter comes up 
for final hearing and 


Py a Note :— (B) West Bengal Cine- 
(Regulation of Public Exhibition) 
Rules, 1956, Rule 9 (3) — Series of tempo- 
rary cinema licenses almost continuously 
granted by District Magistrate ——Whether 
celourable exercise of power, 

Brief Note: (B) Under Rule 9 {3), 
any person can apply for temporary n= 
door cinema license and if he satisfies 
the requisite conditions. the permit will 
be granted to him for temporary period. 
Every application under Rule 9 (3) is to 
be considered as a new application and 
shall be dealt with accordingly, and 
therefore renewal of temporary cinema 
licenses cannot be called a colourable 
exercise of power by the District Magis- 
trate. (Para 13} 

Index Note: (C) West Bengal 
nET (Regulation) Act (39 of 1954), Sec- 
dion 5 m {a) — Substantial compliance 

— Wes Cinemas tion of 
Public Exhibvdon) Rules, (1956), Rule 8 
(2) (a) and (b) and proviso — Provi- 
sions mandatory or directory — Meaning 
of the words “at a place” appearing in 
proviso, 

Brief Note: (Cj) The words * ‘at a 
place” in the proviso to Rule 8 (2) refer 
to the Cinema House which is lic 
as a place of exhibition by cinematograph 


Provisions of pame fa} of Rule 8 (2} 
are mandatory and those of clause (b) are 
merely directory so that its contravention 
will not invalidate any license issued in 
compliance with the eT of Cl. (al. 
Clause (a) relates to the conditions for 
grant of license while CL (b) relates to 
the conditions of license and to regulation. 
of cinema shows under a temporary in= 
door cinema license and has no concern 
with the grant of license. the facts 
of the case it was clear that at the time 
the temporary license was first issued to 
the respondents, the petitioner’s cinema 
house was not in existence. ‘The Diss 
trict Magistrate while granting the im= 
pugned licences had imposed no condi-« 
tions or restrictions in respect of cinema 
shows except for exhibition at the cinema 
house of the respondent, The on 
position of conditions under R. 8 (2) b} 
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(iii) will not therefore invalidate the 
license, (Paras 19 and 20} 
Cases Referred: Chronological Paras 
AIR 1966 SC 156 = (1965) 3 SCR 


786, Madhya Pradesh State Road 
Transport Corporation v, B. P. 


Udadhya 13 
(1963) 67 Cal WN 590, Ranjit . 
Kumar De v. District Magistrate, _ 
Nadia 15 
Noni Coomar Chakravarty. Satvaijit 
Banerjee, Nilava Mitra, Miss Anwari 
Quarishi, for Petitioners; C. D, Roy 


Choudhury, Mahitosh Majumdar (fon 
Nos, 1-4) and Somnath Chatterjee, Tapas 
Roy, Alok varty (for Nos, 5 and 6), 
for Respondents, 


ORDER:— The petitioner No. Ñ, 
a registered partnership firm with peti- 
fioners Nos, 2, 3 and 4 as partners, are 
fhe holders of a permanent cinema 
license. The license has been granted 
under the West Bengal Cinemas (Regu= 
lation) Act, 1954 (hereinafter referred to 
as the said Act), for exhibition by a 
cinematograph at Rupchaya Cinema af 
para, Village Berachampa P, S. 
Deganga, in the District of 24 Parganas, 
The said license was granted on May 8, 
1970 for one year and. is being renewed, 
every year and is still remaining valid 
and enforceable and the petitioners are 
earrying on the business of exhibition off 
films by cinematograph at the said Rup: 
chaya Cinema, 


2. The respondents Nos. 5 and 6 
warried on business under fhe name and 
style of Banirupa Cinema at the said 
village Berachampa under a temporary 
indoor cinematographic license, The 
license expired in first week of July 1971 
and the petitioners objected to the re- 
mewal of the said license and the license 
was not renewed. Thereafter the said- 
respondents again attempted for issue of 
temporary license in their favour and 
objections against the issue of such license 
was duly filed by the petitioners on July 
11. 1971. The petitioners were given no 
hearing in support of their objection a 
was any enquiry made on behalf of 
respondent No, 1. The petitioner Remsen 
Ali sometime in September 1971 found 
the said respondents renovating and 
decorating their said cinema building and 
on enquiry came to learn from them thal 
they had applied for and would soon be 
getting a cinema license. The petitioners 
being apprehensive filed a Title Suif 
No. 152 of 1971 and obtained an interim 
injunction restraining the said respon< 

ents from using any license or running 
the cinema business. In spite of the said 
order, the said respondents started exhi- 
bition of at the said cinema. Ap- 
prehending breach of peace the said peti- 
tioner mada an application before the 


Sub-Divisional Magistrate at Barasaf 
under Section 144 (2) of the Code of 
Criminal Procedure and on September 23, 
1971 the learned Magistrate passed order 
restraining them from running the cinema 
show at Banirupa Cinema for sixty days. 
On September 26. 1971 the said respons 
dents appeared before the Magistrate and 
produced a temporary license granted by 
the Districg Magistrate whereupon the 
prohibitory order was stayed, The peti- 
tioners thereupon came to learn that 
temporary cinema license was granted to 
the, said respondents, 


3. On the contention that the 
grant of the temporary cinema licensa 
was in direcf§ violation of the provision 
to Rule 8 (2) of the West Bengal Cinemas 
gulation of Public Exhibition) Rules, 


{Re 
a (hereinafter referred 


than half a mile’s distance from the petis 
tioner’s cinema house, and that such 
license was granted without requisite 
enquiry and without hearing the petis 
ftioners on their objection, the petitioners 
moved Court in constitutional writ 
jurisdiction, praying for a writ in the 
mature of man us commanding the 
respondents to act and proceed in accord- 
ance with law, to rescind, withdraw 
or cancel the temporary indoor cinema 
license granted in favour of the respon= 
dents „Nos. 5 and 6 and also 


a mile of the said cinema, A writ in the 
mature of certiorarl was prayed for 
quashing the records and proceedings 


relating to the said license, 


4. On this application. a rule was 
fssued on September 28, 1971 in terms 
of the prayer and an interim order was 
also issued restraining the respondents 
from giving effect or further effect to 
the temporary cinema license or from 
running any cinema show at the Banis 
rupa Cinema. It appears that on Sentem= 
ber 30. 1971 the interim order in presenca 
of the learned Advocates of the peti- 
tioner and the respondents Nos, 5 and 6 
‘was modified asking the petitioners and 
the said respondents to maintain an ac- 
count of all respective shows held by 
them till the hearing of the rule, withs 
out prejudice to the rights and conten= 
tions of the parties, 


5. The rule was opposed by tha 
respondent No. 1 on whose behalf an 
affidavit-in-opposition was filed stating 
that there was a due enquiry. on the 
objection filed by the petitioners against 
grant of temporary license. by the local 
Block Development Officer and the Sube 
Divisional Officer. By the enquiry report 
issue of temporary license impugned in tha 
rule was recommended. It was further 

stated that there was no statutory dis« 
Soniy in respect of the site offered by 
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the respondent No. 5 nor was there any, 
irregularity in the grant of the license 
under proviso to Rule 8 (2) of the said 
Rules. The respondents Nos. 5 and 6 
fointly filed an affidavit-in-opposition stat- 
ing that their license was already in 
force when the license was granted to 
the petitioners, The respondents denied 
that the petitioners were entitled to any: 
hearing on their objection, The suit fil- 

by the petitioners was misconceived 
and was on untrue allegations, 
The order of the Criminal Court was 
also based on such incorrect and mis» 
leading representations. Jt was denied 
thet Banirupa Cinema was situate within 
200 yards of the Cinema Hall of thea 
petitioners as alleged or that there could 
be no temporary cinema hall wi its 
half a mile area, and such disputed aues- 
tion of fact could not be decided in this 
proceeding, er the licensing autho- 
tity granted license on due consideration 
of all relevant facts and found that the 
objections were untenable, It was 
denied that the grant of license was ilw 
legal or ultra vires and in violation of 
the said Act and its rules, The respons 
dents also contended that the statute 
provides for an appeal against the order 
of the respondent No, 1 which was not 
availed of by the petitioners, The rese 
mondents denied also all other material 
allegations in the petitions and submitted 
that the petitioners are not entitled to 
any relief in this rule. 

6. The petitioners filed two affs 
davits-in-reply against the said affidavits 
of the respondents reiterating their al- 
legations and contentions made in the 
petition, It was stated that no enquiry. 
was in fact made though report might 
have been submitted. It was further 
stated that the application of the said 
respondents for grant of _permanenf 
cinema license af the same site was re- 
ected on May 12. 1970 as it was hit by 
Rule 4 (3) as permanent cinema license 
was granted to the petitioners and no 
femporary license could thereafter be 
granted in respect of the said pla Tf 


-statute and the rules. 

7. An application was filed on 
June 8, 1972 by the petitioner stating 
that the temporary license granted to 
the said respondents would expire on 
June 16, 1972 and they had again applied 
for a renewal of the same in their fave 
our, The petitioners further stated thai 
fhe respondent No. J had issued tempo~ 
rary licenses for short periods on about 
éix occasions during September 6, 1968 
fo July 6, 1971, in favour of the respon« 
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dent No. 6 and on one occasion for Sep- 
tember 17, 1971 to June 16, 1972 in fave 
our of the respondent No, 5, and the said 
respondents are brothers. The temporary 
licenses have thus become permanent in 
mature in the guise of temporary license 
and are ‘arbitrary. mala fide and illegal. 
The said respondents have again applied 


of the e, A supplementary affidavit 
was filed on June 27, 1972 by the Anchal 
Prodhan of achampa Anchal stating 


that no enquiry was made of him or in 
the locality by the authorities regarding 
grant of the temporary cinema license, 
Thereafter the rule came up for hearing 
and on July 17. 1972 the petitioners filed 
another, a supplementary, affidavit stat- 
ing that the respondent No.l even dur- 
ing the hearing of the rule, has. granted 
a temporary cinema license to the res- 
pondent No. 6 for nine months from 
July 12, 1972 in colourable exercise of 
po 


8. (Mr, Chatterjee Iearned Advo- 
tate appearing for the respondents Nos, 5 
and 6 has : some preliminary objec- 
tions against the rule, His first conten- 
tion is that the petitioners had instituted 
a title suit for the same reliefs against 
the said respondents and the said suit is 
being duly prosecuted by the petitioners. 
The alternative remedy has been availed 
of by the petitioners and accordingly this 
tule should be discharged, 





petitioners. There is according- 
ly no legal bar on the petitioner in mov- 
ing the present petition and obtaining 
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reliefs prayed for if they are otherwise 
entitled to the same, 


10. Mr, Chatterjee tends 
ed that under Section 5 Sn Ar @) 
of the said Act, there is a provision for 
appeal against, ihe order of the District 

Magistrate and under clause (b) thereof 
an order passed on appeal is subject to 
revision by the State Government. The 
petitioners are not entitled. it was cons 
tended. to move this Court in this juris- 
diction without exhausting the said reme- 
dies which are fully efficacious and afford 
complete relief, ce of such alters 
native remedies have not been accepted 
by Courts as insurmountable bar, except 
that this Court normally will not enters 
tain any challenge to the impugned order 
on facts which are disputed and the pro- 
per forum for such contention should be 
the appellate authority, 


11. Mr. Chatteriee next contended 
that the temporary license which was 
challenged as being illegally granted. has 
in the meantime come to an end. It ap- 
pears that a fresh license has been grants 
ed to the respondent No, 6 with effect 
from July 12. 1972. The rule, it was cone 
tended has become infructuous and this 
Court will not issue declaratory writs in 
respect of the temporary license as may. 
be granted ta the said respondents, 


12. This contention appears to be 
untenable as this Court is entitled to 
consider whether the temporary licenses 
granted so far have been in accordance 
with law. Tf it is found that such licen- 
ses have been issued in violation of the 
provisions of law this Court can 
ly command, the ict Magistrate, 24 
Parganas by issue of an appropriate writ 
to act in accordance with law in the 
matter of granting cinema Jicenses as 
prayed for by the petitioners. Others 
wise, a person in this state of affairs will 
mever be entitled to any relief in cases 
the temporary licenses expire before the 
matter comes up for final hearing and 
Perieg j preliminary objections 
maised by the respondents are accordings 
ly overruled, 


13. Mr, Chakravarli has contend» 
ed that the respondents Nos. 5 or 6 are 
being granted series of temporary licen- 
ses almost continuously since 1968 though 
each of such license is for short periods, 
This îs precdoally granting permanent 
license to them by the District Magistrate 
which is a colourable exercise of power. 
This practice has been condemned by 
the Supreme Court in dealing with grant 
of temporary permits in quick succes 
sion under Section 62 of the Motor Vehis 
cles Act, 1939 without t g recourse 
to its Section 57 as was held in Madhya 
Pradesh State Road Transport Corpora- 


ALB 


tion v, B. P, Upadhaya, ATR 1966 SC 
56. Tt must however be observed that 
there is great difference between ‘the 
provisions of the two statutes and their 
purposes. Under the Motor Vehicles Act 
applications for temporary permits unden 
Motor yous Act are invited by the 
authorities to meet a particular meed, 
while in the Act we are concerned wi 







license and if he satisfies the requisi 
conditions, the permit will be granted to 
him for temporary porod and every ar- 
plication under Rule 9 (3) of the said 
Rules is to be considered as a new appli 
cation and shall be dealt with accordingly. 
Renewal of temporary licenses has 


SE 


Magistrate as contended. 


14. Mr, Chakravarty has also cons 
fended that there was mo enquiry on the 
objection filed by the petitioners against 

grant of temporary license to the 
respondents Nos, 5 and 6. petis 
tioners were again not given any op» 
portunity of hearing before the respon= 
dent No, : before grant of the impugned 
license. It will, however appear from 
the afidavit-n-oppodiion filed on behalf 
of the respondent No, 1 that due enquiry 
was held by the Block Development 
Officer, Deganga as also the local Subs 
Divisional Officer, As to the other cons 
tention. there is mo provision for any 
personal hearing of the objections against 
grant of license and it does not appear 
that any prayer for such hearing was 
ever made. For these reasons the cone 
tentions raised by the petitioners are 
mot acceptable, 


15. The next question requiring 
consideration is ‘whether in granting 
temporary indoor cinema license there 
has been any violation of the provisions 
of the said Act and its rules. The rele- 
vant rule is Rule 8 of the said Rules 
which is set out belows 


8. (1). “Amy person desirous of obs 
faining a pina for a temporary indoor 
cinema shall apply in writing, giving ma 


Magistrate of the district within hich 
ft is proposed to hold the shows. 


(2). On receipt of such an application 

the licensing authority, after making 

necessary enquiries, may, at his discere- 

tion, grant a licence for a temporary in« 

door cinema subject to the condition 
a 


faj no such Heence shall be Issued In 
respect of any structure which Is situated 


r 
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within one hundred yards of any hospi- 
tal, place of worship on junction of ims 
portant roads, and, 
aoe no cinema show shall be 

hbeld—~ 

G) within municipal areas. towns or 
cantonments with a population of more 
than a lakh, within one hundred yards, 
or 

Gi) in. other municipal areas, towns 
or pata rl within two hundred 
wards, or l i ~~ 

(ii) in other Jocalities, within half a 
mile, from an existing cinema housei 

Provided that the conditions speci 
fied in clauses (a) and (b) of this sub- 
rule shall mot apply to the grant of a 
licence for a temporary indoor cinema to 
any person for holding cinema shows aî 
a place in respect of which a licence for 
a permanent cinema has already been 
granted to any other person, 


tterjee that substan 
with rules would be sufficient for grant 
of license as provided in Section 5 (1) (a) 


effect: . 

Section 5 {17 "The licensing autho-= 
rity shall not grant a licence under this 
Act unless it is satisfied that— 


. the rules made under this Act 
bce been substantially complied ‘with 


Bae eso poo oen HOS 


was observed by B, N. Banerjee, J. in 
eat Kumar De v, District Magistrate, 
Nadia, (1963) 67 Cal WN 590, that 
though a little variation like shortage of 
a few yards of distance under Rule 4 (3) 
which was held mandatory, may be ' 
as substantial compliance, “under the pree 
text of substantial compliance, the Te- 
quirement must not be so far ignored as 
to make the prohibitions farcical or ren- 
der them wholly nugatory. 


16. Under Rule 8 (2) (b) (iii) which 
applies to this case, it will appear that 
without the proviso, no cinema show 

be held within half a mile from the 
existing cinema house. The distance be- 
tween the two cinema houses, which can= 
not be ignored under plea of disputed 
fact, is too short ta be accepted as sub- 
stantial compliance of the rules. Prima 
facie it appears accordingly that the 
grant of licence is hit by the said rule 
unless saved by the proviso, 


17. The said proviso provides that 
fhe conditions of clauses (a) and (b) of 
the Rule 8 (2) shall not apply to the grant 
of a temporary indoor cinema license for 
holding cinema shows at a place in res- 
pect of which a permanent license has 
already been granted. The form of a 
Permanent Licence also mentions the 
Cinema house at the address mentioned 
therein as a place where exhibitions may 
be given, On this basis it been 
argued that the words “at a place” mean 
the place in respect whereof a permanent 
license has been granted and the im- 
pugned license being at another site. the 
proviso has no application. 

_ 18 The proviso has not been 
happily worded and its provisions make 
it difficult to arrive at a correct or fair 
interpretation. I£ the words “at a place” 
the proviso mean, the actual site in 
respect of which a permanent cinema 
licence has already been granted, Cl. {a) 
therein appears to be redundant, as the 
conditions for grant of licence under 
Rule 4 (3) (a) include the conditions of 
clause fa) above. Again if the said words 
"at a place” mean a locality in a town 
or village other than the site of the 
permanent cinema, the exemption granted 
by the proviso will make the clause {aj 
of Rule 8 (2) nugatory. This clause (a) 
in Rule 8 (2) is an essential condition for 
grant of licence and this provision can- 
not be circumvented or bypassed. This 
fs also supported by the definition of 
“place” in Section 2 {dì of the Act, which 
again does not include a locality, Sec- 
tion 3 (1) thereof. clause (5) of the condi- 
tions of temporary indoor license — all 
Imply that license fs always in respeci 
of a place. In Rule 2 ({v), it is again 
provided that words mot otherwise de- 
fined shall have the same meaning as in 
the Acf& Accordingly I am of opinion, 
on an overall consideration of the provi- 
sions, that the words “at a place” in the 
proviso to Rule 8 (2) refer to the cinema 
house which is licensed as a place of 
exhibition by cinematograph under the 
express terms of the permanent license, 

19- Coming again to the provisions 
of Rule 8, its clause (a) relates to the 
conditions for grant of license while 
clause (b) relates to the conditions of 
license. If clause (b) was intended as a 
condition, for grant of license, it would 
have been included in clause (a) or ap- 
propriate words would have been there 
to ensure it. Neither the scheme of the 
Act nor clause (b) indicate, expressly as 
in clause (a) or by implication, that no 
license can at all be granted unless provi- 
sions of clause (b} are complied with, or 
such provisions are conditions precedent 
for grant of such license. It is obvious 
that provisions of clause (b), unlike those 
of clause (a). will entail no public bene- 


fit nor its contravention will involve 
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public danger or inconvenience and res 
gulation of cinemas for ensuring public 
convenience and safety of audience are 
the real objects of the Act, For these 
reasons while it can be said that provi 
sions of clause {a) of Rule 8 (2) are 
mandatory, those of clause (bf are mere- 
ly directory so that its contravention 

not invalidate any license fssued in coms 
pliance with the provisions of clause (a). 


20. is also to be noted thai 
clause (b) relates to regulation of cinema 
shows under a temporary indoor cinema 
license and has no concern with the grant 
of license. Jt is competent for the autho~ 
rity granting such license to impose condis 
tions or restrictions on cinema shows to 
be held under the said license. Imposi- 
tion of such conditions or restrictions by 
such license as has been granted under 
the said Act is envisaged in its S, 3 (1). 
The District Magistrate while granting 
the impugned licenses. there is no dispute, 
has imposed no conditions or restrictions 
in respect of cinema shows except for 
exhibition at Banirupa Cinema, This was 
properly done as the licences are in ef- 
fect renewals though dealt as fresh ape 
plications under the rules and at the time 
the temporary licence was first issued to 
the said yeni ve petitioners’ 
cinema house was in existence, In 
that state of affairs it ie ould be improper 
to put any restrictions on cinema shows 
under the said licences as contemplated 
in Rule 8 (2) (b) ia of the Rules, and, 
such action would be an unreasonable res 
triction on the trade of the said respons 
dents in the circumstances while non= 
imposition of the condition under the said 
provision will mot invalidate the license, 


21. For these reasons the rule fails 
and is discharged without costs and all 
interim orders are vacated. 

Petition fails. 


ame me — d 
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SALIL KUMAR DATTA, J. 
Srinath Singh, Petitioner v. S, 

Bhattacharjee and others, dents. 

Civil Order No, 6097(W) of 1972, Dj- 
21~7-1972, 

Index WNotes= (A) Constitution . of 
India, Art. 226 — Even though the right 
alleged to have been violated by the pub- 
lic authority by arbitrary exercise of a 
statutory power had a source in contract 
an aggrieved party can enforce such con- 
tractual right by writ petition, 1971 (3) 
SCC 864 and AIR 1971 SC 1021, wo ona 

ara 8 


Index Note:— (B) Essential Com- 
modities Aet (1955), Section 3 — West 


GP/IP/E213/12/YPB/BNP. _ 
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Bengal Rationing Order (1964), issued 
under — Para, 22 (1) — Delezatug Non- 
Potest Delegare is merely a rule of con- 
struction, not a rule of law and therefore 
redelegation of power by ‘the State Gov- 
ernment to one of its officers, which is 
impliedly allowed by the delegator can- 
not be held as illegal especially when the 
exercise of the power by that officer is 
subject to ultimate contro] of the State 
Government, (Para 10) 


Index Note: (C) Essential Com- 
modities Act (1955), Section 3 — W. B, 
Rationing Order (1964) issued under — 
Para, 3 (5) — The provision does not 
suffer from excessive delegation when the 
powers are delegated by the State Gov- 
ernment to one of its high and responsible 
officers while keeping necessary control in 
its hand. AIR 1971 SC 474, Rel. on. 

(Para 11) 


Index Notes (D) Constitution of 
India, Article 226 — The question of fol- 
lowing principles of natural justice would 
mot arise in view of the statutory 
provision in para, 3(5) of West Bengal 
Rationing Order (1956) when passing the 
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pending enquiry into the charge is found 
necessary in the interest of general pub- 
lic, AIR 1970 SC 150, Rel, on. (Para 12) 
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Dwarka Prasad Laxmi Narain v. 
State of Uttar Pradesh 


Arun Kumar Datta. Nawal Kishore 
Choudhury, Amitava Datta and Partha 
Mukhariji, for Petitioner; Siblal Bose and 
Paritosh Kumar Mullick. for Respondents, 


ORDER :— The petitioner in this ap- 
plication had been a dealer in foodgrains 
prior to 1964. After the enforcement of 
West Bengal Rationing Order. 1964 here- 
Inafter referred to as the said order), he 
was appointed a retail dealer having a 
ration shop at 10. Hastings Street. Cal- 
cutta being A. R. Shop No. 2598 and is 
carrying on business as such. The peti- 
tioner receives stock of foodgrains from 
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the respondents and sells the same to 
persons who are ration card holders num~ 
bering 4100. According to the petitioner's 
case, in course of business. he complained 
to the authorities about bad quality of 
foodgrains. ‘The petitioner's employee 
the respondent No. 8 who had earlier 
represented to the petitioner to part with 
Rs. 1,000/- as advance, inadvertently 
made on June 13, 1972 some cash-memos 
for NBSF rice though NMB rice was 
supplied, The petitioner immediately 
contacted the customers and returned the 
excess amount inadvertently realised and 
informed and explained the matter to the 
Rationing Officer, Bowbazar of his own 
accord, At this the respondent No, 7 
an order on June 14, 1972 calling 
upon the petitioner to explain the matter 
within seven days, It appears that on 
June 16. 1972, an order was issued by 
hri S. K. Battacharjee, Director of 
Rationing (Respondent No, 4) informing 
the petitioner that there was a repor? 
about hig selling N. B. M (Boiled) rice 
at Rs, 1.41 instead of Rs, 1.24 and he was 
to show cause to the Enquiry Offix 
cer appointed for the purpose within 
seven days aS to why his appointment 
should not be revoked under para. 3 (5) 
to the said order, the same date 
there was another order by the said aue 
thority informing the petitioner that as 
it was necessary in public interest to suse 
pend his appointment pending enquiry, in 
exercise of powers under proviso to 
para. 3 (5) thereof. his appointment was 
suspended with immediate effect. By 
another order of the Rationing Officer 
Respondent No, 7. incorporated in the 
preceding order all ration cards of the 
petitioner's shop were transferred and 
relinked to other shops. All these orders 
were served on the petitioner at 6 p,m, 
on June 16, 1972, 


2. ‘The petitioner contended that 
there was never any complaint against 
him and the said order of suspension was 
mala fide, arbitrary and contrary to the 
provisions of the Rationing Order, the 
petitioner’s business would be completely 
stopped thereby, causing irreparable loss 
and injury to him. It was further con- 
tended that under para. 5 (3) of the said 
order there could be no order of suspen- 
sion without giving an opportunity to the 
petitioner of being heard. The Rationing 
Officer, Bowbazar has also no jurisdic- 
tion or authority to transfer all existing 
valid ration cards of the petitioner’s shop 
and to relink them to another shop. On 
these allegations and contentions the peti- 
tioner moved the application in this 
Court on June 17, 1972 at my residence 
on leave granted by the Chief Justice in 
the special circumstances of the case on 
the prayer of the petitioner against the 
interim order of suspension. After hear- 
ing Mr, Arun Kumar Dutta (Sr), the 


Court fixed the hearing of the applicas 
tion on June 20. 1972 on notice to the 
respondents Nos. 2 and 7 and in the 
meantime an interim order was issued 
restraining the respondents from giving 
effect to the order of interim suspension 
of the petitioner’s appointment, The petis 
tioner was granted leave to file a sup= 
plementary affidavit as prayed for. 


3. Mr. Siblal Bose, learned coun= 
sel for respondents Nos. 1 to 7 had ap- 
peared on June 20, 1972 and directions 
were given for affidavits while the inte- 
rim order has been continued. The peti- 
tioner filed a supplementary affidavit in 
which it was stated that excess price was 
collected deliberately by his employee 
the respondent No, 8 who, as already 
stated, made a demand of Rs. 1,000/~ of 
the petitioner on threat of dire conse- 
quences for some “alleged reasons”, 
which demand was declined by the petis 
tioner, The petitioner made a representa+ 
tion to the officers of the Rationing 
Office apprehending trouble, It was fur- 
ther stated that during his appointment 
as such dealer there was never any speci» 
fic complaint against him. On June 14, 
1972, the shop was visited by some off- 
cer of the department who made an ins- 
pection note asking the petitioner to ex- 
plain about the excess price realised 
(Annex, X). Further visit to the shop 
was made on June 15, 1972 by some 
other officer who found shortage in stock 
within allowable limit, The petitioner 
on coming to know of the excess charge, 
took steps to refund the amount, In this 
state of affairs. the orders of June 16, 
1972 were not passed in bona fide exer- 
cise of power or authority. depriving the 
Petitioner of his trade or business and 
without allowing him to submit defence, 


_ 4 An affidavit-in-opposition was 
filed on behalf of the respondents in 
which it was stated that the appointment 
of the petitioner as a retailer was suse 
pended on June 16 pending enquiry into 
serious charges of misconduct and viola- 
tion of the statutory provisions prejudi- 
cial to the interest of the general public 
Tt was denied that there was any ree 
presentation by the petitioner about the 
defective supply of foodgrains It was 
said that the petitioner never made any 
representation or gave explanation of his 
own accord and no case of inadvertence 
in realising excess price or return of such 
price was ever put forward at the ene 
quiry on June 14. It was stated that the 
order of suspension was passed under 
proviso to para. 3 (5) of the Rationing 
Order in due and bona fide exercise of 
powers, The delinking of cards which 
is authorised by the rules was necessary 
in view of the interim suspension of ap- 
pointment of the petitioner, It was stat- 
ed no fundamental rights of the petis 
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ioner were involved in the matter. On 
receipt of the complaint over telephone 
that the petitioner was realising excess 
price for rationed commodities from card 
holders an enquiry on spot was made 
when the petitioner was not present. It 
was found that excess charges were in 
fact realised and thereafter the discipli- 
mary proceedings were drawn up and the 
impugned orders were issued in due 
exercise of powers under the said order. 
The application filed by the petitioner 
should in the circumstances be dismissed. 


5. The petitioner filed an affidavit- 
in-reply reiterating his allegations made 
in the petition and in the supplementary 
affidavit stating that the service of the 
respondent No, 8 in, the meantime has 
been terminated. It was contended that 
the provisions of para. 3 (5) and its pro- 
viso are violative of Article 19 (1) (g) of 
the Constitution and are void. ere 
was no material before the State Gov- 
ernment to form an opinion that the im- 
pugned order was passed in public inte- 
rest. The impugned order of suspension 
was passed arbitrarily and in mala fide 
exercise of power. The petitioner also 
referred to the statement alleged to have 
been made by the ration card holders 
stating that they had no complaint against 
the petitioner, ‘ 


6. On June 28. 1972 an applica- 
fion was filed by the petitioner for em~ 
endment of the main petition by in- 
corporating fresh grounds of attack on 
the said Rationing Order. It was contend- 
ed that proviso. to para. 3 (5) confers 
unguided uncanalised and arbitrary 
powers on the rationing authorities and 
as such are void. Further proviso to 
sub-para, (5) of para, 3 of the said order 
providing for power of substantive sus- 
pension without enquiry makes provi- 
sions of sub-para, (5) nugatory, It was 
also contended that enquiry could only 
be di after appointment of officer 
by the State Government under sub- 
para, (6) of para, 3, Further the Deputy 
Controller of Rationing has no authority 
to delink the ration cards and such re- 
delegation which is excessive is not Con- 
templated under the parent Act, 


7. The point for our consideration 
fis whether the order of suspension of 
the petitioner’s appointment pending en- 
quiry is warranted by law and in the 
facts of the case and also if such order 
fs justifiable. The West Bengal Ration- 
ing Order, 1964 was framed by the State 
Government in exercise of the powers 
conferred by Section 3 of the Essential 
Commodities Act, 1950. There was fur- 
ther amendment of the said order in 1969 
{vide Government of West Bengal Order 
No. 2282-F. S/FS/14R-52/68 dated April 
11, 1969 published in the Calcutta Gazette 
on the same date) whereby a proviso was 


added to sub-paragraph (5) in addition 
to certain amendment in the said subs 
paragraph itself as underlined In the exe 
tract quoted below: i 

"3 (5). Whenever In, the opinion of 
the State Government it iş necessary or 
expedient so as to do in the interests of 
the general public, the State Governmeni 
may amend, vary, suspend or revoke any 
appointment made under this paragraph 
after making an enquiry in which an op= 
portunity shall be given to the holder of 
the appointment of being heard either in 
person or by an agent and for reasons to 
be recorded in writing, and in every such 
case the holder of the appointment shal] 
be bound to surrender on demand. to the 
State Govt., the order of appointment for 
endorsement or cancellation, as the case 
may be: 

Provided that pending an enquiry 
into a charge against the holder of an 
appointment the State Government may 
suspend his appointment, if in the opie 
nion of the State Government immediate 
suspension is necessary in the interests 
of general public,” 

y notification No, 3570F. S.JES/I4R- 
52/68 Pt, Il dated May 31, 1969, published 
in the Calcutta Gazette on the same date, 
the State Government has delegated to 
the Director of Rationing in the Departs 
ment of Food and Supplies, Government 
of West Bengal, inter alia. the powers 
conferred on the State Government under 
paragraph 3 of the said order. In view 
of the above provisions, there can be (no} 
dispute that the impugned orders have 
been duly issued by the competent autho- 
rity under the Rationing Order being the 
Director of Rationing, 

8. Before we proceed further. a 
preliminary objection has been taken by 
Mr. Bose, contending that as the appoint- 
ment of the petitioner is on the basis of 
a contract, its provisions cannot be en- 
forced by constitutional writs in proceeds 
ings under Article 226 (1) of the Con 
stitution and remedy. if any, lies in 
damages. There is no doubt that on the 
appointment as retail dealer, such retail 
dealer has to execute an agreement and 
the terms and conditions of his appoint- 
ment are also governed by the said agree- 
ment, The agreement however is not 
complete in itself in all respects though 
it provides under clause 17 for its autos 
matic termination and for its other terms 
and conditions reference has to be made 
to the Rationing Order, in particular to 
its paragraph’ 31 Sub-para, (5) of the 
said paragraph quoted above provides for 
amendment, variation. suspension and 
revocation of the appointment by the 
State Government and by its proviso the 
power of suspension pending enquiry has 
also been provided. There can therefore 
be little doubt that if the provisions of 
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ub-para. (5) of para. 3 of the said order, 
which by nature and character are statu- 
tory, are violated, it would be open to 
the aggrieved party to approach the 
Court in this jurisdiction for appropriate 
polele. Further in the case of the 

F, O., South Kheri v, Ram Sanehi 
Bing, (1971) 3 sce 864 ee Court did 
mot accept the contention that merely be- 
cause the source of the right which the 
respondent claims was initially in a con- 
aract, for obtaining relief against any 
arbitrary and ul action on the 
part of a public authority, he must re- 
sort to a suit and not to a petition by 
way of a writ. The Supreme Cat also 
observed in the case of Century Spinning 
and Manufacturing Co, Ltd, v. Ulhasnagar 
Municipal Council, ATR 1971 SC 1021 
that a party claiming to be aggrieved by 
the action of a public body or authority 
on the plea that the action is unlawful, 
high handed, arbitrary or unjust is en- 
titled to a hearing of the petition on 
merits. In the case before us, the ques- 
tion at issue is an alleged violation of the 
statutory provisions as also an alleged 
arbitrary exercise of a statutory power, 
For these reasons the preliminary objec-+ 
tion against the maintainability of the 
application is overruled. 

9 Mr, Dutt has contended that 
the powers to issue orders under Sec, 3 
of the Essential Commodities Act, 1955 
are exercisable by the Central 
ment and can be delegated by it to the 
State Government under Section 5, The 
State Government as delegatee cannot 
in law further redelegate its powers 
under the Act. The West Bengal Ration- 
ing Order, 1964 as amended from time 
to time, been issued by the State 
Government and under para, 22 (1) of 
the said order, it is provided that the 
State Copan by general or special 
order, delegate any of the powers cons 
ferred on it by paragraph 3 of the said 
eee Be ere of the said powers, the 
Sta est Bengal by order Ref No, 
SOF. AR S2 PE It dated 31st 
May. sect delegated, its powi under 
paragraph 3 to the Director of Ration=s 
ing in the Department of Food and Sups 
plies, Government of West Bengal. This 
delegation has been impugned by the 
petitioner, ag the relevant orders have 
been passed by the said authority. 


10. In the decision Barium Chemi- 
reals Ltd. v, Company Law Board. AIR 
1967 SC 295, the proposition has been set 
out BY Bachawat. J, in the following 
‘words i 


“The maxim “delegatus non potest 
delegare” does not embody a rule of 
law. It a a rule of construction 
of a statute or other instrument confers 
ring an authority. Prima facie, a discre- 


- jion conferred by a statute on any aŭs 
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thority is intended to be exercised by 
that authority and by no other. But tha 
intention may be negatived by any con~ 
trary indications in the language, scope or 
object of the statute, The construction that 
would best achieve the purpose and 
obiect of the statute should be adopte 


There is no dispute about the above pro» 
position of law though there is some diis 
ference of opinion in the said decision 
about its application in the facts of the 
said case, The delegation to the State 
Government for exercise of powers under 
Section 3 has not been and cannot be 
questioned, The Director of Rationing, 
as we have seen, has been given under 
sub-para (1) of pana 22 of the said order 
and under the agreement appended 
thereto, various powers in connection 
with the execution and implementation 
of the provision of the order and the 
agreement, All orders of the delegatee 
officers, at the instance of the aggrieved 
party, are made subject ta review and 
revision by the State Government under 
sub-para (2) of paragraph 22 of the 
Rationing Order. There is no express 
prohibition against such delegation in the 
statute which is neither personal nor 
attached to any office, and the necessary 
implication in delegating powers to the 
State Government by the Act is that 
such power should be exercised through 
such of its officers as it may be deem 
fit. The exercise of such power is again 
subject to the ultimate control of the 
State Government by way of review and 
revision of all orders passed by such 
delegatee if impugned. T am accordingly 
of the opinion that the provision under 
para 22 (1) of the Order and the said 
notification do mot suffer from any vice 
of illegality on this aspect as contended’ 
by the petitioner, 


iL Mr, Dutt has mext contended 
that the proviso under sub-para (5) of 
paragraph 3 of the ationna Order pro- 
vides uncanalised and unbridled discres 
tion in the Officers of the State Govern- 
ment in the exercise of powers delegated 
to them without any guidance resulting 
in unreasonable and excessive delegation, 
Reliance was placed on the decision in 
tthe case of Dwarka Prasad Luxmi Narain 
v. State of Uttar Pradesh, AIR 1954 SC 
224 in which it was held that when the 
power conferred on any officer for grant 
or refusal to grant license is unregulated 
by any rule and principle and it is left 
entirely to the discretion of particular 
persons to do an they like without 
eny check or control by higher authority, 
the law or order conferring such power 
must be held to be unreasonable, In the 
present case, it would appear that the; 
power under the order has been given to 
a high and responsible officer like the 
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12. Mr, Dutt has nex? contended 
that order of suspension of appointment 
pending enquiry was passed without hears 
fing the petitioner in violation of the 
principles of natural justice and amounts 
to punishment. There is no statutory 
provision. as will be seen from the rules 
referred to above, for affording the ration 
dealer any opportunity when an interim 
order is passed though such opportunity 
has been provided at the time of passing 
final order. In this connection referenca 
may be made to the following observas 
tions in A. K. Kreipak v, Union of India, 
AIR 1970 SC 150: 


W sesssose the aim of rules of natural 
ffastice is fo secure justice or to put if 
negatively to prevent miscarriage of 
fustice, These rules can operate only in 
areas not covered by any law validly 
made. ao oT words ey ae pot sups 
plant the Iaw but supplement it”, : 
In Union of India v. J. N. Sinha. AIR 
1971 SC 40 it has been observed: 

We setece if eevaseees A statutory provi- 
sion either ifically or by necessary 
implication excludes the application ol 
any or all the rules or principles of natu- 
ral justice then the Court cannot ignore 
the mandate of the legislature or the 
statutory authority and read into the 
concerned provision the principles of 
natural justice. Whether the exercise of 
a power conferred should be made in ac- 
cordance with any of the principles of 
matural justice or not depends upon the 
express words of the provision conferring 
the power, the nature of the power con 
ferred, the purpose of which it is con- 
ferred and the effect of the exercise of 
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and the purpose for which the power is 
conferred. Of course such order unlike 
suspension of service have serious 
consequences of closing down the busi~ 
ness of the dealer which even might affect 
his future business and put a stigma in 
business activity. Considering hows 
ever the nature of things, such eventua~ 
lity cannot be avoided as it is inextric< 
ably connected with the appointment of 
ealership and order of suspension pend~ 
ing enquiry passed in the circumstances 
cannot be deemed as punishment or Cons 
trary to principles of matural justice, 

_13 The rules provide that an in= 
ferim order may be passed y in case 
where the State Government is of opinion 
that immediate suspension is necessary in 
the interests of the general public. The 
impugned order states that as a proceeds 
ing has been drawn up against the petie 
tioner and in view of the charges pends 
ing against him it is necessary in the în- 
terest of the general public to suspend 
bis appointment pending enquiry into the 
proceeding, the appointment of the petim 
tioner is suspended with immediate effect, 
The order has been issued by the Director 
of Rationing on the basis of opinion 
formed by him in public interest as the 
order indicates, There fs accordingly 
compliance of all conditions requisite fox 
issue of such order and I am unable to 
accept, the contentions of Mr, Dutta that 
requisite conditions for issue of the orden 
are absent, 

14. ‘This brings us to the formid- 
able contention of Mr, Dutt urging that 
formation of opinion by the authority is 
justiciable by the Court. He res 
ferred to the decision in Barium Chemi- 
cals case, AIR 1967 SC 295 referred to 
above in support, in which the Court was 
considering an order issued by the Com- 
pany Law B appointing Inspectors 
for investigating the affairs of the Com- 
pany under Section 237 (b) of the Coms 
panies Act, It was observed by Shelat, 
g. which was also the opinion of the 
majority, as follows: 

“Though an order passed in exercise 
of power under a statute cannot be chal- 
lenged on the ground of propriety or 
sufficiency, it is liable to be quashed on 
the ground of fides, dishonesty or 
corrupt purpose. Even if it is passed in 
good faith and with the best of intention 
to further the purpose of the legislation 
which confers the powers, since the 
authority has to act in accordance with 
and within the limits of that legislation, 
its order can also be challenged if it is 
beyond the limits or is passed on grounds 
extraneous to the legislation or if there 
are no grounds at all for passing it or if 
the grounds are such that no one can 
reasonably arrive at the opinion or satis- 
faction requisite under the legislation. In 
eny one of these situations it can well 
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be said that the authority did not honest-< 

ly form its opinion or that in forming it, 

z ae not apply its mind to the relevant 
c aes 


The existence of the circumstances ‘name= 
ly realisation of excess price over the 
fixed price of rationed goods from the 
consumers is undisputed. The case of 
the petitioner is that it was done by his 
employee inadvertently and at another 
place it is said that the employee did 
so as he was not accommodated with 
Rs. 1,000/~ as demanded. There was a 
faint suggestion of mala fides as the peti- 
tioner is alleged to have made a repres 
sentation to the authorities against the 
supply of inferior quality of rationed 
articles while the receipt of any repre~ 
sentation is however denied by the res< 
pondents, In absence of any positive evi- 
dence, as at present advised, these allega- 
tions are not worthy of any credence and 
there is even no allegation of mala fide or 
otherwise against the Director of Ration< 
ing. Mr. Bose has submitted that the 
whole object of statutory rationing is to 
ensure for proper supply of food grains 
and to control the price level of the 
rationed articles for the benefit and in 
the interest of general public. The aps 
pointment of the ration dealers enjoins 
strict compliance of the terms and con- 
ditions of such appointment as also of 
the relevant rules and any deviation 
therefrom, of the nature in the presen? 
vase, in my opinion, cannot but-be views 
ed with serious concern. If in this situa- 
tion after detection by the officers of the 
overcharge made by the petitioner’s shop, 
who do not admit that the factum of 
overcharge was pointed out by the peti- 
tioner of his own, the Director of Ration- 
ing has suspended the appointment pend- 
ing investigation of the charge, in my 
opinion, it could not be said that the 
order was passed not in public interest 
but on grounds extraneous to the Ration- 
ing Order or that there were no grounds 
at all for passing it or also that the 
grounds are such that no one can reasons 
ably arrive at the opinion or satisfaction 
requisite under the order, while the de- 
fence plea is yet ta be tested at the pro- 
ceeding that has been drawn up against 
him. There is accordingly no escape from 
the conclusion that the order is warrant~ 
ed in law or on the facts and is an order 
passed bona fide in public interest on 
eee formation of opinion on relevant 
cts, 


15. Mr, Dutt has also contended 
that the delinking of cards is unwarrant- 
ed by law and is contrary to a decision of 
this Court. the particulars whereof how- 
ever could not be given by him and the 
respondents have stated that they are 
not aware of such decision, It however 
seems obvious that if there is a temporary 
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suspension of the appointment of the 
ration dealer, some arrangements must be 
made for enabling the ration card holders 
to obtain the rationed commodities which 
would not be otherwise available. Such 
arrangement would obviously be tem- 
porary pending final orders in the pro- 
ceeding against the petitioner, 

_ 16. Another point raised by the 
petitioners is about he order of sus- 
pension which in its operative portion 
does not indicate that it is an order of 
temporary duration and on the contrary 
appears to be a substantive order. The 
order, as pointed out by Mr. Bose. should 
be read as a whole and it is really one 
sentence and on reference to its earlier 
portion there can be little doubt that the 
order is one pending enquiry, 


T. For all these reasons, the ap- 
plication heard on contest, fails and is 
rejected without however any order as 
to costs. All interim orders passed in 

matter are vacated. 
18. As prayed for Ief there be 
stay of the operation of this for two 


weeks from date, 
Petition dismissed. 
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Index Note:— (A) Foreign Exchange 
Regulation Act (1947), S. 12 (2) — Show 
cause notice under the section for under 
valuation and delay in the payment of the 
goods already sold beyond the prescribed 
period is not a proper notice, as the sub- 
section is attracted only at a stage after 
the export of the goods has been made but 
before the sale has been completed, AIR 
1970 SC 1597, Distinguished. 
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_ Index Note:— (B) Foreign Exch 

Regulation Act (1947), S, i (2) fhe A 
seller cannot be charged for contravention 
of the sub-section on the ground of under 
invoicing in G, R, I. forms as the expres- 
sion full amount payable by the foreign 
buyer in the sub-section cannot be equat- 
ed with the expression full export value 
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B. Sen with M. K. Banerjee and G. C. 
Law. for Appellant; S. Roy Choudhury 
with R. N. Pyne, for Respondents, 


B. C. MITRA, J.:— This appeal is 
directed against a judgment and order 
dated November 20, 1970, by which the 
Rule Nisi obtained by the appellant was 
discharged. 

; The appellant is a manufacturer 
and seller of Sewing Machines and Elec- 
tric Fans, which are exported to various 
countries including the United Kingdom. 
Before April 19, 1962, goods manufactur+ 
ed by the appellant were consigned to 
Merchant Engineering Ltd., London, on 
outright sale basis. On and from April 
1, 1962, these goods were despatched to 
Usha Sales (P) Ltd. in the United Kings 
dom with whom the appellant had enters 
ed into a selling agency agreement, 


"3. According to the appellant the 
price of Sewing Machines in United King- 
dom had to be reduced in order to boost 
up sales which had declined by reason of 
competition from Japan, and the other 
European countries. By two notices both 
dated November 5, 1966, under S, 19 (2) 
of the Foreign Exchange Regulation Act, 
1947, (hereafter referred to as the Act), 
the Deputy Director, Enforcement, Cal- 
cutta, required the appellant and Usha 
Sales (P) Ltd. to furnish certain informa- 
tion and documents regarding the export 
of Sewing Machines to the United King- 
dom including the reasons for reducing 
the prices of the machines exported after 
1961-62 and also certain claims for rebate 
and expenses made by Usha Sales (P) 
Ltd. By a letter dated January 4, 1967, 
the appellant furnished the information 
required and thereafter by a further 
notice dated July 6, 1967, also under Sec- 
tion 19 (2) of the Act. the appellant was 
called upon to furnish information and 
documents regarding the non-realisation 
of export proceeds of 14 G, R. I, Forms, 


(1969) 2 SCR 
v, Shreeram 
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of a total value of & 17,462-15s. during 
the period from November 1962 to 
December 1965. On July 27, 1967. the 
appellant explained that foreign exchange 
in respect of 4 of the G. R, I. Forms had 
since been received in India and the pro- 
ceeds of some other G. R, I, Forms had 
been received by its bankers. The State 
Bank of India, and also that attempts 
were being made to realise the balance 
out of the sum lying to the credit of 
Usha Sales (P) Ltd, in a U. K. Bank, 


4, Thereafter two notices were 
served upon the appellant by the first 
respondent. Both these notices are under 
Section 12 (2) of the Act. In the first 
motice, it is alleged that during the years 
1962 to 1965. the appellant effected ship- 
ments of Sewing Machines to the United 
Kingdom, the full export value of which 
had not been received in India by the ap- 
pellant and failure to realise the export 
value of the goods from the country of 
final destination within 6 months from 
the date of shipment of the goods in the 
prescribed manner, was a contravention 
of Section 12 (2) of the Act read with 
Central Government Notification No, 
6(8)-EF, I. 1/52 dated April 22, 1952, 
Particulars of the shipments giving the 
G. I. Form Nos.. dates and total in- 
voice value were given in the annexure 
to the notice. 13 items of the total in- 
voice value of £ 17,725-3s, with shipment? 
dates between October 9, 1963, and 
December 14, 1965, were enclosed. The 
appellant and its Directors were called 
upon to show cause why adjudication pro- 
ceedings under Section 23-D of the Act 
should not be held for the contravention 
of the statutory provisions, 


In the second notice, it was 
alleged that the appellant had effected a 
number of shipments to the United King- 
dom and it appeared that the full export 
value of the shipments had not been dec= 
lared to the proper authorities and as 
such an amount of £& 12,395-8s, had not 
been received in India by the appellané 
in the prescribed manner and the failure 
to realise the export value of the goods 
from the country of final destination 
within 6 months from the date of ship 
ment in the prescribed manner was a con~ 
travention of Section 12 (2) of the Ac# 
read with the Central Government Noti~ 
fication No, 6(8)-EF, I. 1/52 dated April 
22, 1952, It was alleged that the appel- 
lant and its Directors had rendered thema 
selves liable to be proceeded against 
under Section 23 (1) (a) of the Act, and 
therefore the appellant and its Directors 
were called upon to show cause why ads 
judication proceedings under Sec, 23-D 
of the Act should not be held against 
them, In the annexure to this notice a 
list of 40 items with shipment dates be- 
tween June 29, 1962, and 17-12-1965 


y 


at 
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were given but instead of the invoice 
value the C. I, F. prices before and after 
April 1, 1962, were disclosed and the dif 
ference of £ 12,095-3s. was shown as the 
amount of under-invoicing, 


_ 6 By two letters dated Novem- 
ber, 26. 1968, the appellant denied the 
charges made against it in the show cause 
notice, and in particular the charge re~ 
lating to under-~invoicing contained in the 
second notice. The appellant claimed 
that the value declared was the invoice 
or the contract price. This was followed 
by a letter dated July 11, 1969, by the 
3rd respondent by which the appellant 
was informed thet after considering the 
cause shown by it, it was decided that 
adjudication proceedings under S$, 23-D 
of the Act should be started against the 
appellant who was required to be present 
through a representative for a personal 
hearing on July 2, 1969. Aggrieved by 
the said adjudication proceedings the ap- 
pellant obtained a Rule Nisi and also Ad 
Interim Injunction restraining the ad~ 
fiudication proceedings, 


7, Mr, B. Sen, Counsel for the 


appellant formulated five propositions in. 


support of this appeal and these were: 

(1) Section 12 (2) of the Act is nof 
applicable and is not attracted and can~ 
not be invoked in the facts of this case, 
for the adjudication proceedings against 
the appellant, 


(2) The show cause notices are in= 
valid as they are not in accordance with 
Section 12 (2) of the Act, 


(3) If it is intended to proceed against 
the appellant under Section 12 (2) .of the 
Act, mens rea must be alleged and 
proved, 

(4) Section 12 (2) of the Act does not 
require the exporter to repatriate the 
sale proceeds within 6 months, 

(5) In issuing the two notices the 
respondents failed to apply their mind to 
the statutory provisions, 


8. The first contention of Mr. Sen 
was that Section 12 (2) of the Act had 
no application and could not be invoked 
for the purpose of the proceedings against 
the appellant. It was argued that, in this 
ease, the sale was complete and that it 
was not a case where sale had yet to 
take place, There is no dispute that the 
sale had been completed and the only 
question was the | 
proceeds to India. Section 12 (2) of the 
Act. it was submitted, was not intended 
to be invoked in cases where the sale 
had been effected, and was complete for 
the purpose of the Act. It was, further 
argued that this sub-section was intended 
to cover and apply to cases where export 
had been made on consignment basis and 
the sale had yet to take place, 


the repatriation of the sale . 
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9. The next submission of Counsel 
for the appellant was that Section 12 (1) 
and Section 12 (2) were intended to apply 
to different classes of cases. Sub-sec~ 
tion (1) of S, 12 empowered the Central 
Government by a notification in the 
Gazette to prohibit the taking or sending 
out by land, sea or air of any goods or 
classes of goods specified in the notifica- 
tion from India to any place so specified 
unless a declaration was furnished by the 
exporter that the full export value of the 
goods had been or would, within the pre~ 
scribed period, be paid in the prescribed 
manner. Sub-section (2) on the other 
hand deals with cases where export had 
already taken place and a declaration 
under sub-section (1) has been furnished. 
This sub-section, it was argued, was in~ 
tended to prevent payment for goods 
otherwise than in the prescribed manner, 
payment of less than the full amount, 
payable by the foreign buyer and lastly 
delay in making the payment, It was 
submitted that the object and purpose of 
sub-section (2) was entirely different 
from the object and purpose of sub-sec~ 
tion (1) of S. 12 of the Act. Tt was fur- 
ther submitted that the show cause 
notices appeared to have heen issued 
under sub-section (1) of S. 12 as it was 
alleged, firstly, that the full export value 
of the shipments had not been received 
in India, secondly. that the failure to 
realise the export value of the goods 
within 6 months from the date of ship- 
ment of the goods was a contravention 
of Section 12 (2) of the Act read with 
the Central Government Notification dated 
April 22, 1952 and thirdly it was alleged 
that the appellant by its failure to rea~ 
lise the export value of the goods within 
6 months from the date of shipment had 
contravened Section 12 (2) of the Act 
read with the Central Government Noti« 
fication and had thereby rendered itself 
liable to be proceeded against under 
Section 23 (1) (a) of the Act. It was 
argued that it appeared from the text 
of the show cause notices that all the 
allegations therein were made in terms 
of sub-section (1) of S, 12 of the Act. 


10. It was next submitted that it 
was not sub-section (2) of S. 12 but subs 
section (1).of S, 12 of the Act that re« 
quired an exporter to realise the export 
value of the goods from the country of 
final destination within the prescribed 
period of 6 months. Sub-section (2) did 
not impose any obligation upon the ex- 
porter to repatriate the sale proceeds to 
India within the prescribed period of 6 
months, In order to appreciate this con~ 
tention on behalf of the appellant it is 
necessary to set out sub-sections (1) and 
(2) of S. 12 of the Act: 


; "12. Payment for exported goods. 
1) The Central Government may, by 
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notification in the Official Gazette, [pros 
hibit the taking or sending out by land, 
sea or air (hereafter in this section refers 
red to as export) | of any goods or class 
of goods specified in the notification from 
(India) directly or indirectly to any place 
so specified unless a declaration supporta 
ed by such evidence as may be prescrib 
ed or so specified, is furnished by the ex~ 
porter to the prescribed authority that 
the amount representing the full export 
value of the goods has been, or will 
within the prescribed period be paid in 
the prescribed manner, 

(2) Where any export of goods has 
been made to which a notification under 
sub-section (1) applies. no person entitled 
to sell. or procure the gale of, the said 
goods shall, except with the permission 
of the Reserve Bank, do or refrain from 
doing (anything or take or refrain from 
taking any action which has the effect of 
securing that): 

(a) the sale of the goods is delayed 
to an extent which is unreasonable hav~ 
ing regard to the ordinary course of 
trade, or 


(b) payment, for the goods is made 

erwise in the prescribed manner 
or does not represent the full amount 
payable by the foreign buyer in respect 
of the goods subject to such deductions, 
if any, as may be allowed by the Re- 
serve Bank, or is delayed to such extent 
as aforesaid: 

Provided that no proceedings in ress 
pect of any contravention of this sub-sec« 
tion shall be instituted unless the pre+ 
scribed period bas expired and payment 
for the goods representing the full 
amount as aforesaid has not been made 
in the prescribed manner”, 


11. Mr. Subrata Roy Chowdhury, 
Counsel for the respondents on the other 
hand, contended that the show cause 
notices had been rightly issued under Sec- 
tion 12 (2) of the Act, He argued that the 
principal charge against the appellant was 
that the payment of the goods exported 
did not represent the full amount payable 
by the foreign buyer in respect of the 
goods and secondly, that the payment for 
the goods was delayed beyond the pre- 
scribed period, Both these matters, it was 
argued, came within the ambit of S. 12 
(2) (b) of the Act. In support of this 
contention he drew our attention to the 
‘statement annexed to the second show 
cause notice. In the last column of the 


statement the extent of under-invoicing ' 


has been specified i 

12. Counsel for the respondents 
next argued that in both the show cause 
notices one of the charges was that the 
appellant had failed to realise the export 
value of the shipments from the foreign 
consignee within 6 months from the date 
of the shipment. He drew our atten- 
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tion to the proviso to Section 12 (2) which 
required that no proceedings in respect 
of any contravention of this sub-section 
should be instituted unless the prescribed 
period had expired and payment for the 
goods representing the full amount as 
aforesaid had not been made in the pres 
scribed manner. The period of 6 months 
has been prescribed by Rule 6 of the 
Foreign Exchange Regulation Rules, 1952, 
Relying upon the charge in the show 
cause notice that there was failure to 
realise the export value within 6 months 
from the date of shipment, it was argued 
that the reference to the period of Gi 
months in the show cause notice clearly. 
indicated that the charge was made under 
Section 12 (2) of the Act. In support of 
the above contentions, Mr, Roy Chow- 
dhury relied upon a Bench Decision of 
the Madras High Court R. Venkata Subbu 
v. The Director of Enforcement, ILR 
(1968) 3 Mad 18, In that case, it was 
held that the legal obligations of Sec« 
tion 12 (2) would attach themselves eithen 
to the seller or to the consignor and nof 
necessarily only to the consignor and also 
that the words “no person is entitled to 
sell or procure the sale of’ in sub-secs 
tion (2) of S. 12 of the Act were descrip- 
tive and they. referred to persons in the 
capacity of sellers of goods or to pera 
sons entitled to procure the sale of thd 
same after the export of the goods had 
been made. In coming to this conclus 
sion, however. the Court referred to the 
terms of the G. R. I. Form and relied 
upon the procedure and practice in filling 
up the said form for the purpose of a 
licence to export the goods, We are uns 
able to agree with the views of the 
Madras High Court that Section 12 (2) 
applied to a seller and also to a con« 
signor because the procedure and the 
practice prescribed and followed, justified 
such a conclusion. Interpretation of 
statutory provisions, in our view, ought 
not to be made by reference to practice 
and procedure. Such interpretation, in 
our view, is neither safe nor sound and 
may in some instances produce mislead- 
ing results. Our attention was also drawn 
to another Bench decision of the Madras 
High Court Rai Bahadur Shriram Durga- 
prasad Pvt, Ltd. v. Union of India, ILR 
(1968) 3 Mad 421. In that case, it was 
held that the gist of the offences under 
Section 12 (1) of the Act read with See 
tions 19 and 167 (8) of the Sea Customs 
Act, is an export or any attempted ex~ 
port which was a violation of the obliga- 
tions of the intending exporter to make 
a declaration to furnish the documents 
called for. to satisfy the authorities and 
to obtain permission to export and that 
where the exporter had done all this he 
had not violated Section 12 (1) and if he 
misled the authorities by false represen= 
tation or failed to repatriate the foreign 
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exchange by virtue of his obligations 
under Section 12 (2). these were different 
Offences for which separate and specific 
penalties could be imposed, This decis 
sion of the Madras High Court went up 
in appeal to the Supreme Court. This 
decision of the Supreme Court is re- 
ported in AIR 1970 SC 1597. In order 
to appreciate the effect of this decision, 
it is necessary to refer to the facts in 
that case. Large quantities of Manganese 
Ore had been exported after apparently 
complying with requirement of law, But 
in fact the goods were under-invoiced 
and the exporter had failed to repatriate 
the full amount of foreign exchange of 
the value of about Rupees three crores, 
obtained by the exporter as the price of 
the Manganese Ore expo: The Cuse 
toms Authorities issued several notices to 
the exporter to show cause why action 
should not be taken against them for 
contravention of Section 12 (1) read with 
Section 23-A of the Foreign Exchange 
Regulation Act and Section 19 read with 
Section 167 (8) of the Sea Customs Act. 
3300 tons of Manganese Ore were ex- 
ported with a declaration that the export 
‘was made pursuant to a contract. A G. 
R. I. Form was attached and it was stat- 
ed in the show cause notice that it ap- 
peared from a note book that a sum of 
$25,298.24 was received from the consignee 
of the goods and this amount was cre- 
dited to an account in the name of 
Gangadhar Narsing Das Agarwal with the 
Trust Company of North America of 115, 
Broadway, New York, It was also alleg- 
ed in the show cause notice that the ship- 
pers had obtained other benefits in res- 
pect of the goods exported over and 
above those disclosed to the Customs 
authorities. It was, in these circum- 
stances that it was alleged that Sec- 
tion 12 (1) of the Act read with Notifica- 
tion No. 12 dated August 4, 1957, had 
been contravened. The exporter applied 
for relief on a writ petition which was 
dismissed by the Trial Court but was 
allowed by the Division Bench of the 
Madras High Court. The majority of 
the Supreme Court held that the only 
question for decision was whether on the 
facts which had to be assumed to be cor- 
rect. the respondents could be held ta 
have contravened Section 12 (1) of the 
Act. The question examined therefore 
by the Supreme Court was whether Sec- 
tion 12 (1) had been violated. It was 
found that the stipulated declaration 
under Section 12 (1) in the prescribed 
forms had been furnished, and the evi- 
dence required wag also given and there- 
fore, prima facie. there was no contraven~ 
tion of Section 12 (1) of the Act. With 
regard to the contention on behalf of the 
appellant that as the invoice price men- 
tioned in the declarations did not re- 
present the full export value. the dec- 
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larations were invalid and therefore the 
goods were exported without furnishing 
the declaration, it was held that this con- 
tention could mot be accepted as the 
declarations satisfied the requirement of 
Section 12 (1) although they did not cora 
rectly furnish the information as asked 
for and that such declarations could not 
be considered as non est. It was further 
held that the requirement of S. 12 (1) of 
the Act was . satisfied if the stipulated 
declaration supported by evidence was 
: ished and that the contravention 
complained of in that case was really the 
contravention of Section 12 (2) and R. 5 
of the Rules. In dealing with this appeal, 
the Supreme Court also noted that there 
‘were two facets in every export, one re 
lating to the goods exported and the othen 
relating to the foreign exchange earned 
as a result of the export, and that so far 
as the Customs authorities were concern= 
ed all that they had to see was that no 
goods were exported without furnishing 
the declaration prescribed under Sec 
tion 12 (1) of the Act and once that stage 
‘was passed the rest of the matter was 
left in the hands of the Reserve Bank 
and the Director of Enforcement. 


13. Strong reliance was placed on 
the Division Bench decision of the Madras 
High Court and also on the majority 
judgment of the Supreme Court by Mr, 
Roy Chowdhury in support of his cons 
tention that the impugned show cause 
motices under Section 12 (2) of the Act, 
in this case. were justified. I have care- 
fully considered the implication of the 
judgment of the Supreme Court in the 
decision mentioned above. Jn the facts 
in that case it was held that S. 12 (2) 
of the Act was attracted. There was 
positive evidence in that case that the 
full value of the goods exported had 
mot been repatriated to India and that a 
portion of it was deposited to the credit 
of an account in New York. This by it- 
self, _apart from others, clearly came 
within the ambit of the provision in Sec- 
tion 12 (2) (b) of the Act, namely, “pay- 
ment for the goods does not represent 
the full amount payable by the foreign 
buyer in respect of the goods”. It was 
mo doubt because of the positive and 
concrete evidence available to the Court 
that both the Supreme Court and the 
Division Bench of the Madras High Court 
came. to the conclusion that Section 12 (2) 
of the Act was attracted and not Sec- 
tion 12 (1). In the appeal before us, on 
the other hand, there is no evidence that 
a part of the value of the goods had been 
diverted to a foreign country and not 
repatriated tq India, All that has been 
alleged in the show cause notices, in this 
case. is that the full export value of the 
shipments had not so far been received 
in India and that the failure to realise 
the export value of the goods within 6 
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months from the date of shipment was a 
contravention of Sec. 12 (2) of the Act 
read with the notification dated April 22, 
1952. It is to be noticed that the trial 
Court also relied upon the decision of 
the Supreme Court in discharging the 
Rule. I cannot but observe that the 
trial Court failed to examine carefully 
the facts in Shriram Durgaprasad’s case. 
In my view, therefore, the decision of the 
Supreme Court and also of the Division 
Bench of the Madras High Court is of no 
assistance to the respondents in this ap- 
peal. Counsel for the respondents also 
drew our attention to the judgment of 
Kailasam, J.. in Gangadhar Narsingdas 
Agarwal v, Union of India, (1967-1 Mad 
LJ 197) which was reversed in appeal as 
noted above. Our attention was also 
drawn to a decision of the Supreme Court, 
The Corpn, of Calcutta v. Liberty Cinema. 
AIR 1965 SC 1107. Reliance was placed 
on this decision by Mr. Roy Chowdhury 
to repel the contention of Mr, Sen that 
the observations of the Supreme Court 
fn Shriram Durgaprasad’s case, AIR 1970 
SIC 1597 that in the facts in that- case 
Section 12 (2) of the Act was attracted, 
were not necessary for the purpose of 
that decision and were mere obiter which 
did not bind this Court. Mr. Roy 
Chowdhury relied on the observations. at 
p. 1118 of the Report which after refer~ 
ting to a contention that since the ob= 
servation of the Supreme Court did not 
form part of the actual decision they 
need not be given that weight which they 
would have been otherwise entitled to, 
it was held that the acceptance of that 
contention would result in by-passing the 
fiudgment of the Supreme Court and that 
was something which could not, in any 
case. be supported. Quite apart from the 
controversy as to whether the observa~ 
tions of the Supreme Court were obiter 
or were not necessary for the purpose of 
the decision in that case. it, appears to 
me that those observations were made 
in the context of the facts in that case 
and they cannot be considered in isola~ 
tion and to the exclusion of the facts in 
which they were made namely, that there 
was positive evidence of an agreement 
or arrangement by which a part of the 
sale proceeds of the goods exported was 
diverted to an account in a foreign 
country and was not repatriated to India, 
In the case now before us there is neis 
ther any charge nor any allegation of 
diversion of the sale proceeds. All that 
is alleged in the show cause notice is 
that the full export value had not so 
far been received in India and failure to 
realise the export value of the goods 
within 6 months from the date of ship- 
ment is a contravention of Section 12 (2) 
of the Act. In these facts, as I have 
noticed earlier, the decision of the 
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Supreme Court is of mo assistance to the 
respondents in this case, 


14, Counsel for the appellant next 
contended that the appropriate section 
of the statute to be applied in a case, 
such as this, where goods have heen ex~ 
ported on an outright sale basis and the 


transaction of sale is complete js Sec ` 


tion 10 of the Act, which says that no 
person who has a right to; receive foreign 
exchange or to recelve from a person res 
sident outside India, a payment in Rupees 
shall except with the general or special 
permission of the Reserve Bank do or 
refrain from doing anything which has 
the effect of securing that the receipt by. 
such a person of the whole or part of the 
foreign exchange or payment is delayed 
or that the foreign exchange or payment 
ceases in whole or in part to be receiv- 
able by him. It was argued that in this 
case both the export and the sale of the 
goods were complete and the only ques 
tion was the repatriation of the sale pro- 
ceeds to India. In such a case, it was 
further submitted that proceedings, if 
any, against the exporter or seller should 

under Section 10 of the Act. Con+ 
travention of Section 10 attracts the penal 
provisions in Section 23 of the Act just 
as they are attracted in the contravention 
of Section 12 (2) of the Act. Although 
we are not. called upon to decide in this 
case whether Section 10 of the Act ap- 
plies to the facts of this case, it seems to 
me that there is a good deal of force in 
this omitention of Counsel for the aps 
pellant. i 


15. An attempt was made by Mr, 
Roy Chowdhury to substantiate his con- 
tention that Section 12 (2) applied in this 
case by referring to the proviso to that 
Section. The proviso says that no pro- 
ceedings in respect of any contravention 
of this sub-section shall be instituted un- 
less the prescribed period has expired 
and payment for the goods representing 
the full value has not been made in the 
manner prescri It was argued that 
since one of the charges in the show cause 
notices was the failure to realise the ex+ 
port value within 6 months from the date 
of shipment, the proceedings were right- 
ly started under Section 12 (2) of the 
Act. In other words, it was contended 
that the proviso to the sub-section re+ 
quired that mo proceeding for the con- 
travention of the sub-section was to be 
started until the prescribed period had 
expired, and in this case, the show cause 
motices clearly charged the appellant with 
the failure to realise the export value of 
the goods within 6 months from the date 
of shipment. I am not impressed by this 
contention of Counsel for the respond- 
ents. The proviso merely creates a bar 
against commencement of proceedings be- 
fore a particular point of time. namely, 
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tthe expiry of the prescribed period. The 
sub-section has to be interpreted not in 
the light of the proviso which is Pri- 
marily concerned ‘with the procedural 
matter, namely, the point of time at which 
the proceedings may be commenced. but 
on its plain language, keeping in view the 
purpose and object sought to be attained. 
Clause (a) of the sub-section contemplates 
a situation where “the sale of the goods 
is delayed to an extent which is unrea- 
sonable having regard to the ordinary 
course of trade”. There cannot, possibly. 
be any doubt that this Clause in the sub~ 
section contemplates a stage before the 
Sale of the goods, that is to say, a stage 
where the sale has yet to take place. 
Clause (b) of the sub-section deals with 
the payment for the goods and provides 
that it has to be paid in the prescribed 
manner; and that it has to represent full 
amount payable by the buyer and that 
payment should not be delayed. The 
question of payment again may arise either 
before the sale or at the time when the 
contract for sale is made, The aim and 
object of sub-section (2) is to prohibit a 
person entitled to sell the goods from 
doing anything which has the effect of 
payment being made otherwise than in 
the prescribed manner or a smaller 
amount being paid for the price of the 
goods or such payment being delayed. 
As I read this clause, it seems to me. that 
questions such as those contemplated by 

is clause, can arise only before or at 
the time of the sale of the goods but 
cannot arise after the sale is completed, 
as in this case, The manner of payment 
for the goods is the subject-matter of 
bargain between the parties at or before 
the sale and certainly not after the sale 


is completed. The same is equally true: 


of the amount to be paid by the buyer 
as the price of the goods and also of the 
-|time within which payment of the price 
is to be made. On a careful analysis of 
the requirement of Clauses (a) and (b) of 
sub-section (2) of S, 12, I cannot but 
come to the conclusion that the stage in 
the process of export and sale, contem- 
plated by sub-section (2) is a stage after 
the export of the goods has been made 
but before the sale has taken place and 
completed. Any other construction of 
Clauses (a) and (b) of sub-section (2) will 
offend the plain language used by the 
legislature in Clauses (a) and (b) of this 
sub-section. 


16- Turning now to sub-section (2) 
Hself, it will be seen that it provides 
that where any export of goods has been 
made, “no person entitled to sell or pro~ 
eure the sale of” the goods shall except 
with the permission of the Reserve 
Bank do or refrain from doing ete. A 
person who has already sold the goods 
cannot be said to be a person who is en- 
titled to sell the goods éven after the 
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sale is complete. Similarly, a person who 
has sold the goods cannot be said to be 
a person entitled to procure the sale of 
the goods after the sale is complete. If 
the legislature intended that the sub- 
section should include within its ambit 
eases where the sale has been completed, 
the appropriate words to be used would 

“no person who has sold the goods 
or procured the sale of’. Then again it 
is to be noticed that the tense is tha 
future tense. namely, that no person en- 
titled to sell or procure the sale of the 
goods “shall” except with the permission 
of the Reserve Bank etc. A future tense 
cannot be used in a case where the legis~ 
lature contemplated a sale which is com- 
plete. Furthermore, if a sale is complete 
it will be too late for the person respon- 
sible for the sale or procurement of the 
sale to make any stipulations relating to 
the manner of payment, the quantum of 
the price and the time of payment, All 
in all, it seems to me that sub-section (2) 
cannot be invoked in a case where the 
sale is complete and stipulations regard- 
ing the manner of payment, the amount 
and the time, have been included in the 
bargain between the parties, 


17. Our attention was drawn by 
Counsel for the appellant to a Bench 
Decision of the Mysore High Court, K. O. 
Krishnaswamy v, Director of Enforces 
ment, AIR 1970 Mys 3. In that case. a 
penalty was imposed upon the exporter 
who pleaded guilty to a charge of con- 
travention of Section 12 (2) of the Act. 
Two firms exported 52 shipments of Art 
Silk Fabrics, readymade garments ete, to 
Singapore and other places under a dec= 
laration made under Section 12 (1) of 
the Act in which the value of the goods 
was stated. The Director of Enforcement 
found that the statements in the declara- 
tions concerning the value were false and 
there was over-invoicing. In these facts, 
it was held that there was no violation 
of Section 12 (2) of the Act. It was also 
held that the relevant part of Section 12 
(2) (b). on which reliance was placed by 
the Director, was the non-payment of the 
full amount payable by the foreign buyer 
in respect of the exported goods and there- 
fore there would be contravention of 
Clause (b) only when the foreign buyer 
was under some obligation to.pay a cer= 
tain sum which represented the true 
market value of the exported goods pur- 
chased by him and there was non-pay~ 
ment of the entire sum of money in con- 
sequence of something done or omitted 
to, be done by the exporter. It appears 
that the attention of the learned Judges 
of the Mysore High Court was not drawn 
to the decision of the Supreme Court in 
Union of India v, Rai Bahadur Shriram 
Durgaprasad, AIR 1970 SC 1597 (supra), 
to which I have earlier referred, and the 
effect of that decision was not considered 
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by the Division Bench of the Mysore 
High Court. But quite apart from this, 
it appears that the exporter in the case 
before the Mysore High Court had plead- 
ed guilty to the charge of over-invoicing 
made by the Director of Enforcement and 
it was in this background that the deci- 
sion of the Mysore High Court has to be 
considered. In that case, again, there was 
admittedly a difference between the dec= 
laration of the value under S. 12 (1) of 
the Act and the price paid by the foreign 
buyer. For these reasons, I think, the 
Mysore decision is not of any assistance 
in determining the questions with which 
We are concerned in this appeal, 


-Ib I now turn to the G, R. T 
form which appears at pp, 47-49 of the 
Paper Book. The use of the different 
forms has been prescribed by the Foreign 
Exchange Regulations Rules, 1952, which 
were framed by the Central Government 
in exercise of the powers conferred by 
Section 27 of the Act. Rule 3 of these 
Rules prescribes that a declaration under 
Section 12 of the Act shall be in one of 
the forms set out in the First Schedule 
to the Rules as the Reserve Bank may 
prescribe by notification in the Official 
Gazette. The First Schedule to the Rules 
prescribes different kinds of forms, There 
is mo dispute in this case the appropriate 
form is G, R. I. In this form the seller/ 
eonsignor is required declare firstly, 
that he is the seller/consignor of the 
goods in respect of which the declaration 
fs made and that the declaration made 
fn the form: (a) that the invoice value 
declared is the full export value of the 
goods and is the same as that contracted 
with the buyer and (b) that this is a fair 
valuation of the goods which are unsold 
and is true. It is to be remembered that 
a declaration is required to be furnished 
by the exporter that the amount repre< 
senting the full export value of the 
goods has been or will be paid within the 
prescribed period in the prescribed 
manner by Section 12 (1) of the Act. 
Section 12 (2) of the Act has nothing 
whatsoever to do with 
declaration and the G. R. I. form pre- 
scribed by Rule 3 of the Rules requires 
a declaration in terms of Section 12 (1) 
of the Act. The declaration required to 
be made by the seller/consignor is not 
that the invoice value declared is the 
full amount payable by the foreign buyer 
as contemplated by Section 12 (2) (b) of 
the Act, but that the invoice value dec- 
Jared is the full export value of the 
goods as contemplated by Section 12 (1) 
of the Act. 


19. Keeping in view. the terms of 
the declaration in the G. R. I. form and 
the requirement as to a declaration by 
Section 12 (1) of the Act end Rule 3 of 
the Rules, I am fortified in the view 
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which I have taken that Section 12 (2) 
of the Act cannot be invoked in this case’ 
and no proceedings can be started against 
the appellant for contravention of that 
sub-section. It is to be remembered that 
it is Section 12 (1) of the Act which re+ 
quires repatriation of the value of the 
goods within the prescribed period and 
the period of 6 months has been prescrib-+ 
ed by Rule 6 of the Rules. The respon- 
dents accepted the G. R. I. form as the 
appropriate form with the declarations 
therein. The declaration made by the ap- 
pellant in this case is that the invoice 
value declared is the full export value 
of the goods and is the same as that con< 
tracted with the buyer and that this is a 
fair valuation of the goods which were 
unsold. There is an undertaking in the 
declaration that the seller will deliver to 
the Bank, the foreign exchange proceeds 
resulting from the export of the goods 
on or before the prescribed date. The 
declaration that the export value will be 
repatriated to India within the prescribed 
period is required by Section 12 (1) of 
the Act and the period of 6 months, pre= 
scribed by Rule 6, is also fixed by the 
mandate of Section 12 (1) of the Act. In 
these facts, there is no escape from the 
conclusion that the appellant cannot be 
charged with the contravention of Secs 
tion 12 (2) of the Act, 


20. I now proceed fo deal with the 
next contention of Counsel for the ap- 
pellant that the impugned notices do not 
comply with the requirements of Secs 
tion 12 (2) of the Act. It was argued thai 
full particulars of the charges contem= 
plated by Section 12 (2) had not been 
given in the show _ cause notices and 
therefore these notices were invalid, 
Counsel for the respondents, on the other 
hand, contended and I think rightly, that 
all the material’ particulars with regard 
to the charges against the appellant have 
been set out in the impugned notices. He 
submitted that the appellant was inform- 
ed of the nature of the offence with all 
the particulars that might be required 
for answering the charges. In support of 
this contention, Counsel for the respond- 
ents relied upon a decision of the U. S. 
Supreme Court Federal Trade Commis- 
sion v. Gratz, (1919) 253 US 421. Deal- 
ing with the question of the contents in 
a complaint, it was held in that case: 


“The function of the complaint is 
solely to advise the respondent of the 
charges made. so that he may have due 
notice and full opportunity for a hearing 
thereon. It does not purport to set out 
the elements of a crime, like an indict- 
ment or information, nor the elements of 
a cause of action, like a declaration af 
Jaw or a bill in equity. All that is re- 
quisite in a complaint before the Com= 
mission is that there be a plain statemen 
on the thing claimed to be wrong, so that 
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the respondent 
defence”, 
Reliance was placed by Counsel for the 
respondent on a Bench decision of this 
Court. The -Collector of Customs V. 
Biswanath Mukheriee, 75 Cal WN 797 
t= (AIR 1972 Cal 401). In that case, My 
Lord the Chief Justice, quoted with ap- 
proval the above observations of the 
Supreme Court. In my opinion, the con~ 
tention of Counsel for the appellant that 
the show cause notices were invalid as 
they do not comply with the require- 
ments of Section 12 (2) of the Act can- 
not be accepted, 

“21. The other three points formus 
Iated by Counsel for the appellant which 
have been noticed by me earlier in this 
fiudgment, were not pressed before us, 
though they were not given up, and it 
fis therefore not necessary for me to. deal 
with them, ; 

22. Before concluding I should 
refer to one other matter which was 
raised by Counsel for appellant before us. 
Tt was argued that although the trial 
Court took note of the argument on be- 
half of the appellant that in the facts, in 
this case, Section 12 (2) of the Act could 
not be said to have been contravened and 
adjudication proceedings could not be 
commenced against the appellant for 
violation of Section 12 (2), the learned 
Judge failed to give his opinion on this 
question or to express his views on the 
same or to deal with the argument ad- 
vanced on behalf of the appellant in the 
trial Court. It seems to me that there 
fis good deal of force in this contention. 
I have carefully considered the judgment 
of the trial Court and in my opinion the 
above criticism of Counsel for the ap- 
pellant is justified. 

23. For the reasons mentioned 
above, this appeal is allowed. The judg- 
ment and order of trial Court are set 
aside, The Rule is made absolute. | Let 
a writ in the nature of mandamus issue 
upon the respondents commanding them 
to forbear from giving any further effect 
to the show cause notices dated Novem~ 
ber 8, 1968. and the notice dated July 
11. 1969, and from commencing any pro~ 
ceedings pursuant thereto. Let a writ 
fn the nature of prohibition issue prohi- 
biting the respondents and each of them 
from giving any effect to the two show 
cause notices dated November 8, 1968, 
and the notice dated July 11, 1969, Each 
party to pay its own Costs, 

24. This order will not prevent or 
ebar the respondents from taking any 
other or fresh steps against the appel- 
lants in accordance with law, 

P. B, MUKHARJI, C. J.: 25. I 
agree. The question raised in this ap- 
peal is basically one of interpretation of 


may be put upon his 
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Foreign Exchange Regulation Act, 1947. 

It is on this question of interpretation 

that I wish to add my own views, Facts 

of this appeal are fully set out in my 

reels brother’s judgment and I adopt 
em, 


26. Two sections which are rele- 
vant for the purposes of this appeal are 
Sections 10 and 12 of the Foreign Ex- 
change Regulation Act, 1947. Section 10 
deals with the “duty `of persons entitled 
to receive foreign exchange”, Section 12 
deals with the “payment for exported 
goods”, There is incidentally another sec- 
tion which is Section 23 of the Act deal- 
ing with “penalty and procedure”, 


_ 27. There are certain rules with 
which the appeal is concerned. These 
rules are made under Section 27 of the 
Act and are known as the Foreign Ex- 

e Regulation Rules, 1952, The rules 
which are relevant are Rule 3, Rule 5 
end Rule 6. To complete the autology 
of the Act and Rules I may mention 
here the Adjudication Proceedings and 
the Appeal Rules framed under Sec, 27 
of the Act which provide for the pro- 
cedure for the adiudication of an enquiry 
under Section 23-D of the Act, 


_ 28 Mr, B. Sen, learned Counsel 
for the appellant based his argument 

y on the difference in the subject- 
matters in Section 12 (1) and S. 12 (2) 
of the Act. According to him, they deal 
with entirely different state of affairs and 
different state of facts. Section 12 (1) 
deals with the stage anterior to the ex- 
port of goods. Section 12 (2) of the Act 
deals with the stage where the export 
has already taken place, 


29- Pursuing this difference în the 
ftwo sub-sectiong of Section 12, Mr, Sen 
makes further analysis of these two sub- 
sections, 


30. Section 12 (2) of the Act pre- 
vents a person from doing or refraining 
from doing any act with four things in 
view:— (a) the sale of the goods is 
delayed to an extent which is unreason- 
able having regard to the ordinary course 
of trade; or (ii) payment for the goods 
is made otherwise than in the prescrib- 
ed manner, or (ii) payment for the goods 
does not represent the full amount pay- 
able by the foreign buyer in respect 
of the goods; subject to such deductions, 
if any, as may be allowed by the Reserve 

of India; or (iv) payment for the 
goods is delayed to such an extent as 
aforesaid provided that no proceedings 
in respect of any contravention of this 
sub-section shall be instituted unless the 
prescribed period has expired and pay- 
ment for the goods representing the full 
amount has not been made in the pres- 
cribed manner. This follows from an 
analysis of Section 12 (2) of the Act, 
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al. Mr. Sen therefore emphasised 
the importance of the actual words used 
in contradistinction to Section 12 (1) of 
the Act. Section 12 (1) of the Act uses 
the words “full export value”. The 
significant words in Section 12 (2) of the 
Act however are “full amount payable 
by the foreign buyer”. The two expres- 
sions have different meanings and have 
been used for two different purposes. 
That is the gist of Mr. Sen’s argument. 
Section 12 (2) suggests the “payability”, 
that is, the liability of the foreign buyer 
has to be considered in the application of 
the sub-section. The expression “pay- 
able by” indicates liability that is the 
actual obligation of the foreign buyer to 
pay. This obligation is the amount pay- 
able by him under the contract after 
working out the contract according ‘to 
law and its terms. In resolving the con- 
tract the agreed price is always subject 
to proportionate reduction, e. g., if there 
is any breach of warranty as to qua- 
lity. there will be a proportionate dimi- 
mution of price in law. Judging from this 
point of view “full amount payable by 
the foreign buyers” is the price arrived 
at as a result of working the contract. It 
may be less than the export value or the 
invoice of value of the goods, 


32. Mr, Sen’s next submission is 
that both in clauses (a) and (b) of Sec- 
tion 12 (2) of the Act. the delay which is 
said to be in contravention of its provi- 
sions is the delay which is unreasonable 
having regard to the ordinary course of 
trade. In Form G. R. I prescribed under 
the rules, the exporter is required to 
give an undertaking that the foreign ex- 
change proceeds resulting from the ex- 
port of the goods would be delivered to 
the bank mentioned therein on or before 
the expiry of a certain date which must 
be within six months from the date of 
the export. Mr. Sen argued from that 
fact that it was inconsistent with the 
provisions of Section 12 (2) and accord- 
ingly the provision requiring the exporter 
to deliver the foreign exchange proceeds 
of the export within six months from 
the date of the shipment in the form 
prescribed under the Rules was in ex- 
cess of the powers conferred by Sec, 27 
of the Act. Logically he argued that 
where there is an inconsistency between 
the provisions of the Act and the Rules, 
the provisions of the Act must prevail. 


33. Prior to its amendment in 1964, 
Section 12 (2) penalised certain acts 
which were made “with intent to secure” 
the ends. Of the list of 14 items given 
in the second impugned notice dated the 
8th November, 1968, some occurred be- 
fore and some after the amendment. It 
was Mr, Sen’s contention that so far the 
acts alleged to have been committed be- 
fore the amendment the intention, that 
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is, the mens rea must be established. I 
was for the Department to have been 
Satisfied that there was an intention to 
avoid representation of the value of the 
goods while in respect of the items ex- 
ported after the amendments, no such 
intention need be proved. It being a 
quasi criminal matter, the intention to 
avoid payment must be established. The 
charge should have included an allega- 
tion that it was “with intent to secure”, 
But it did not. 


34. The first impugned notice is 
dated also the 8th November, 1968. I 
alleged contravention of Section 12 (2) 
of the Act. But Section 12 (2) does not 
apply to Appellant in the facts of this 
case. Mr. Sen criticised the same on 
the following lines. Section 12 (1) pro- 
vides for a declaration of “the full ex+ 
port value of the goods” at the time of 
shipment while Section 12 (2) penalises, 
inter alia, the receipt of a sum which 
does not represent “the full amount pay- 
able by the foreign buyer” in respect of 
the goods. Now the notice mentions the 
failure to realise the export value of the 
goods and not the failure to realise the 
full amount payable by the foreign buyen 
and so the notice is not in conformity 
with Section 12 (2) and is bad. His argu- 
ment suggests that in requiring to show 
cause for failure to repatriate the full 
export value of the goods in the impugn- 
ed notice, confusion has been made by 
the authorities between the “full export 
value” and the “full amount payable by 
ne one buyer” and as such, the notice 
is bad. 


35. Mr. Subrata Roy Chowdhury, 
Learned Counsel, for the respondent, on 
the other hand, contends that the expres- 
sions in both the sub-sections mean the 
same thing. It was the basis of his argu- 
ment that (1) “full export value” in Sec 
tion 12 (1). (2) “full amount payable by 
the foreign buyer” in Section 12 -(2) and 
(3) the “total invoice value” in form 
G. R. I. must be given the same meaning 
for the purposes of Section 12. He draws 
analogy from Section 12 (5) which autho- 
Tises the Reserve Bank of India to stop 
further negotiation of the shipping docu- 
ments if it thinks that the value stated 
in the invoice is less than the full export 
value of the goods and argues that that 
sub-section also equates the invoice 
value with the full export value. In sub= 
stance, Mr. Roy Chowdhury’s argument 
is that a charge of under-invoicing would 
come under Section 12 (2) and the con- 
tention of the appellant that the respons 
dent had no jurisdiction or authority. 
under Section 12 (2) must be rejected. 


36. The learned Judge says tha? 
he was impressed at first by the argu- 
ment put forward by the appellant that 
the allegation of under-invoicing in the 
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second impugned notice was based mere- 
ly on the difference in the C. I. F. price 
of the exported goods before and after 
April, 1962 as is evident from the an= 
nexure to the notice itself. On its face 
the notice does not disclose any reason 
for the respondent’s belief that there has 
been a failure to declare the full value 
of the shipment. But the learned Judge 
says that when it is realised that before 
issuing the impugned notice the petitioner 
was required to furnish all the necessary 
information with regard to the export 
of sewing machines to the U, K., both in 
regard to the non-realisation of the price 
of the machines already exported and for 
declaring lower prices in the invoices 
after April 1962, and that detailed in- 
formation in regard to such requisition 
was furnished by the appellant, and that 
it was only after consideration of the 
cause shown by the petitioner under Sec- 
tion 19 (2) of the Act that the impugned 
notices were issued, they would show 
that the respondents had considered the 
reasons given by the petitioner and found 
such reasons to be unsatisfactory, 


37. The provisions of Section 10 
of the Foreign Exchange Regulation Act, 
1947 clearly defines the duty of persons 
entitled to receive foreign exchange. It 
says that mo person who has a right to 
receive any foreign exchange except with 
the general or specia] permission of the 
Reserve Bank do or refrain from doing 
anything or take or refrain from taking 
any action which has the effect of secur- 
ing (a) that the receipt by him of the 
whole or part of that foreign exchange 
or payment is delayed or (b) that the 
foreign exchange or payment ceases in 
whole or in part to be receivable by him, 
Clearly the appellant in this case is a 
person or a company who has “a right 
. to receive any foreign exchange” within 
the meaning of Section 10 of the Foreign 
Exchange Regulation Act. Secondly, the 
amount represented “full export value of 
the goods’, When an exporter is mak- 
ing a declaration under Section 12 (1) of 
the Act, it cannot be said to come under 
the expression “the full amount payable 
by the foreign buyer” in Section 12 (2) 
(b) of the Act. They represent the dif- 
ferent stages and cannot be confused, 


38. The reason for this confusion is 
perhaps the juxtaposition of Ss, 12 (1) and 
12 (2) of the Act in the game section of 
the Foreign Exchange Regulation Act, 
1947, In the British Act it is clearly 
separated as Section 23 and Section 25 
of the English Exchange Control Act, 
1947. Section 23 of the English Exchange 
Control Act, 1947 refers to the “payment 
for exports” and Section 25 of the Eng- 
lish Exchange Control Act, 1947 clearly 
limits to “duty not to delay sale”. ““The 
duty to collect certain debts” is clearly. 
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enjoined in Section 24 of the English 
Exchange Control Act, 1947 comparable 
to our Section 10 of the Foreign Ex= 
change Regulation Act. 1947. As a matter 
of curious coincidence I need only say 
that both our Foreign Exchange Regula- 
tion Act, 1947 and the English Exchange 
Control Act, 1947 were passed on the 
same date, the 11th March, 1947. The 
two Acts have basically similar ideas. 
Section 12 (2) of our Act applies where 
any export of goods has already been 
made under Section 12 (1) and to which 
notification under Section 12 (1) has ap- 
plied, thus indicating clearly the different 
stages in which the respective sub-sec: 
tion of this Section 12 is applicable. 

To accept Mr. 






of the goods” in Section 12 (1) of the Act 
is to be equated with “the full amount 
payable by the foreign buyer” in Sec- 
tion 12 (2) (b). 


sub-sections, use erent expressions. 
according to aa principles of con- 
struction, the Legislature must have in- 
tended to impute a different meaning and 
mot the same meaning. in spite of the 
difference in language, 

40. Regarding the question of 
punishment, for “false statement”, Sec- 
tion 22 of the Foreign Exchange Regula- 
tion Act, 1947 makes the provisions, “No 
person shall, when complying with any 
order or direction under Section 19 or 
with any requirement under Section 19-H 
or when m g any application or decla- 
vation to any authority or person for any 
purpose under Act. give any infor- 
mation, or make any statement which he 
knows or has reasonable cause to believe 
to be false, or not true, in any material 
particular”. If he does. he commits an 
offence. If what is contended on behalf 
of the respondent is true, then the ap- 
pellant should have been hauled up for 
false statement under Section 22 of the 
Act for ne made a false statement under 
Form G. I. and made a false declara- 
tion. He pe do it by saying that Sec- 
tion 12 (1) and Section 12 (2) are the 
same. Penal provisions must be strictly 
construed. The penalty and the proce- 
dure are provided in Section 23 of the 
Foreign Exchange Regulation Act, 1947. 
Section 4, Section 5. Section 9, Section 10, 
Section 12 (2), Section 18, Section 18-A or 
Section 18-B or any rule or order made 
thereunder is punishable. Besides, Sec- 
tion 23 (1-A) provides that “if any per- 
son contravenes any of the provisions of 
this Act or of any rule. direction or order 
made thereunder, for the contravention 
of which no penalty is expressly provid- 
ed, be shall, upon conviction by a court, 
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be punishable with the imprisonment for 

a term which may extend to two years, 
a with fine, or with both.” Therefore, 
penalty is provided for breach of Sec, 10 
as also of any section including S. 12 (1) 
of the Act. I am of the opinion that the 
whole proceeding in this case is against 
the tenor, substance and the clear langu- 
one Foreign Exchange Regulation Act, 


41, In a statutory offence unless 
the statute excludes the mens rea, I 
would insist on mens rea to be establish 
ed, for that is the very quintessence of 
an offence or a crime. Nothing of the 
kind has been established in this case. 
The intention under the amendment has 


got to be clearly established, Here there. 


is sufficient explanation offered in subse- 
quent letters and correspondence and the 
cire ces leading to the present situa- 
tion. The circumstances amongst others 
are the acute competition in foreign 
markets. The contracts were entered into 
in May, 1962 and the notice was not 
given until the 8th November, 1968. a 
period of four years after the incident, 
and jong after 6 months from the date of 
shipment. There was no iota of evi- 
dence to establish under-invoicing. The 
letter from the appellant dated the 4th 
January, 1967 in answer to the impugned 
notice makes it quite clear that prices in 
1962-63 were reduced mainly to meet the 
prevailing competition in the market due 
to the removal of restriction on import 
of sewing machines in U, K, from Japan 
and further that the appellant received 
constant complaints regarding the quality 
and the of. the sewing machines 
and its accessories. Annexure B to that 
` letter will show that the agent's re-sale 
prices were also lower in the later period. 
In the circumstances, the argument about 
under-invoicing is based purely on suspi-+ 
cion and has got no substance, 


42. Tt is really a case of first im- 
pression on the interpretation. The case 
af AIR 1970 SC 1597 has been utilis- 
ed by Mr. Roy Chowdhury for the res- 
pondent to advance his arguments. But 
it was a case under Section 12 (1) of the 
Foreign Exchange Regulation Act, 1947. 
In the instant appeal before us the whole 
proceeding has been instituted under Sec- 
tion 12 (2) of the Act, The majority 
judgment of the Supreme Court at 
page 1608, paragraph 30 begins by say- 
ing: “The only question that arises for 
decision in this appeal is whether on the 
facts set out in the show cause notices, 
which facts have to be assumed to be 
correct for the purpose of these proceed- 
ings, the respondents can be held to have 
contravened Section 12 (1) which reads: 
“The Central Government may, by noti- 
fication in the Official Gazette. prohibit 
the taking or sending out by land, sea or 
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air (hereinafter in this section . referred 
to as export) of any goods or class of 
foods specified in the notification from 
India directly or indirectly to any place 
so specified unless a declaration support- 
ed by such evidence as may be pres- 
cribed or specified, is furnished by the 
exporter to the prescribed authority that 
the amount representing the full export 
value of the goods has been or will witha 
fin the prescribed period be, paid in the 
prescribed manner.” 

43. Therefore, if was clearly a case 


on Sec, 12 (1) of the Act. It is true that - 


there is reference to Section 12 (2) but 
that is because there was a secret ars 
rangement which makes Section 12 (2) 
germane. Therefore the majority judg- 
ment at page 1610 in paragraph 32 says? 

“Hence it is open to the Director of 
Enforcement to levy on such of the res- 
pondents as have contravened Section 12 
(2) penalty not exceeding three times the 
value of the foreign exchange not rex 
patriated which in the present case can 
be about nine crores of rupees, They 
punished under Section 23 
This position is conceded by the 
Counsel appearing for the appellants,” 
It was really ex concessis this point. 


44, It is further clear from ‘the 
majority judgment at page 1611 in paras 
graph 34 where it is a e contra» 
vention complained of in this case iş 
really the contravention of Section 12 (2) 
and Rule 5. The former is punishable 
under Section 23 and the latter under 
Section 23 read with Section 22.” But: 
in the instant Appeal before us this is 
not really a case under Section 12 (2) of 
the Act. In the circumstances, I can- 
mot accept Mr, Roy Chowdhury’s argu~ 
ment that Section 12 (1) and Section 12 
(2) of the Act mean the same As 
‘indicated above “full export value of the 
goods” in Section 12 (1) do not mean the 
same thing as “full amount payable by 
the foreign buyer” in Section 12 (2) of 
the Act 

45. In a recent case. AIR 1970 Mys 
8, it has been held that the foreign buyer 
repatriating only the true value of the 
goods commits no contravention of the 
provisions and it was therefore held that 
the petitions could not be penalised, — a 
view which we have taken, That was a 
case which was more appropriate to the 
instant appeal before us. A comment 
was made that the Mysore decision did 
mot notice the Supreme Court decision in 
AIR 1970 SC 1597. In the. facts and 
circumstances of this case stated I do 
mot think it makes any change in the 
Jegal position, 

46. Section 12 (2) of the Foreign 
Exchange Regulation Act, 1947 provides 
for the case where an export of goods bas 
been made and lays down “no persons 
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entitled to sell or procure the sale of the 
goods” shall except with the permission 
of the Reserve Bank, do or refrain from 
doing certain acts. A person who had 
already sold the goods is not a person “en- 
titled to sell the goods” even after the 
Sale is complete. So a person who has 
sold the goods cannot be said to be a per- 
son “entitled to procure the sale of the 
foods” after the sale is complete. There- 
fore my conclusion is: that the Legis- 
lature intended by this sub-section to in- 
clude (exclude?) a case within its ambit 
where the sale has been completed. 


47. The appeal must, therefore. 
be allowed, I agree with the Judgment 
and Order made by my learned brother. 


Appeal allowed, 
athe oe ees 
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JUDGMENT :— Two Hon’ble Judges 
of this Court (The Hon’ble Mr. Justice 
Santosh Kumar Chakravarti and the 
Hon’ble Mr. Justice Salil Kumar Datta) 
have differed on a point of law, Consex 
quently the following point: 

“Whether an application for the 
grant of Letters of Administration by a 
minor through his natural- guardian is 
maintainable in law in view of Sec, 236 
of the Indian Succession Act, 1925” 
has been referred to me for decision, 

The facts shortly are:— 


2. On July 2, 1954 Smt. Usharani 
Dasi, an inhabitant of Chandernagore, 
District Hooghly, purported to execute a 
Will in the form of a Notarial Deed, The 
Will inter alia provided that Jyotikamal 
(Respondent) then a minor (born on 
(March 1, 1943), son of one of her daugh~ 
ters, would get her house including the 
garden etc. with certain conditions ata 
tached. Provisions were made by her for 
her youngest daughter Smt. Sampurna 
Das. Moneys were directed to be divid- 
ed amongst the four daughters of Smt. 
Usharani, including the said Smt. Sam- 
purna. No provision was. however, made 
for her eldest daughter Smt, Saraju Bala, 
appellant herein. 


3. On August 24, 1957 the testa~ 
trix died. On September 1, 1958. Jyoti- 
kamal, then a minor, applied through his 
father and legal guardian, Jamini Kanta, 
for the grant of a Probate or Letters of 
Administration of the Estate of the de- 
ceased, Sarajubala filed a Caveat. Apart 
from the usual pleas of absence of due 
execution and attestation of the Will and 
that the Will was vitiated by undue in- 
fluence, misrepresentation, coercion and 
fraud. she also challenged the right of 
the minor plaintiff to get the Letters of 
Administration, 


_ 4 The learned Second Additional 
District Judge, Hooghly, answered all the 
issues in favour of the minor plaintiff and 
held inter alia that Usharani had the 
testamentary capacity on the date of tha 
execution of the Will, that the Will was 
duly executed by her and duly attested 
by the witnesses. The Will is not vitiat- 
ed by undue influence, misrepresentation, 
coercion or fraud. It was also found that 
Usharani took the initiative herself to 
execute the Will, dictated the Will her- 
self and gave instructions. It was fur- 
ther found that the disposition was not 
unnatural inasmuch as Sarajubala, the 
eldest daughter. appellant, was provided 
for by a gift of property and the other 
daughters including Sampurna, the im- 
becile, were provided for in the Will 
and that none except Sarajubala chal- 
lenged the Will. He, however, dismissed 
the suit on February 4, 1960 on the fol~ 
lowing ground :— $ 
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"The plaintiff is a minor and he is 
represented in this suit by his father. the 
natural guardian. I find that no one was 
appointed as an executor in the Will. 
Under Sections 223 and 236 of the Indian 
Succession Act, probate or letters of ad~ 
ministration cannot be granted to any 
person, who is a minor, Under Sec, 232 
of the Act, when no one has been ap- 
pointed an executor in the Will, letters 
of administration may be granted to the 
universal or residuary legatee; but it 
will appear from Sections 244 and 246 
that letters of Administration cannot be 
granted to minors. Under certain cir- 
cumstances, letters of Administration can 
be granted in such cases to the legal! 
guardian or such other persons considered 
fit by court. In this case, the father of 
the minor plaintif could have applied 
for being appointed a guardian for ob- 
taining letters of Administration on be~ 
half of his minor son. Such an applica~ 
tion must be made to the District Judge. 
That has not been done. The ng in 
(1907) 11 Cal WN 697 cannot be taken 
recourse to in this Court. I hold, there- 
fore, that the plaintiff cannot be granted 
any probate or letters of Administration 
in this suit. : 

The suit must, therefore. fail. 
ORDER 


The suit is dismissed on contest but 
in the circumstances of the case no order 
is made as to cost. The decree will not, 
however. debar the legal guardian of the 
plaintiff from applying for letters of ad- 


ministration if so advised”, 
> £ = * z 2 8 


5. Being aggrieved by ‘the said 
judgment and decree dated February 4, 
1960. the instant appeal has been pre- 
ferred in this Court on April 6, 1960 by 
the said Sarajubala. In spite of the fact 
of the dismissal of the suit, she chals 
lenged the findings of the trial Court on 
merits shortly noted before, 


6. Jamini aA the father apa 

' guardian o: e minor Jyoti- 
FEN aled an application being Act VIII 
case No, 5 of 1960. On July 11, 1960 he 
was appointed certificated guardian of the 
person and property of the minor Jyoti- 
kamal. a 

A On August 5, 1960 Jyo ikamal 
eet his certificated guardian filed the 
cross-objection. 

8. On March 1. 1964 Jyotikamal 
attained majority. Applications were 
thereafter filed. moved and allowed in 
this Court. The guardian was discharge 
ed. Jyotikamal being sui juris was allow~ 
ed to proceed with the appeal and the 
cross-objection, i P 

al came up for = 
ing 9. ore ihe end two Hon'ble Judges, 


Sarajubala v, Jyoti Kamal (Laik J1 


A.I R. 


Justice Chakravarti in his judgment held 
that the appeal by the Caveator Saraju< 
ala was not competent, in spite of the 
other findings being made against her. 
The learned Judge observed :— 


“As a matter of fact Mr. Manindra 
Nath Ghosh, learned Advocate appearing 
on behalf of the appellant very fairly 
conceded this position and did not want 
to proceed with the appeal”. 

There seemed reason for Mr. Ghosh to 
feel ny eenenene of the outcome of 
appeal. 


10. Mr, Ranjit Kumar Banerjee, 
learned Advocate appearing on behalf of 
the respondent cross-objector, however, 
proceeded with the cross-objection. Both 

learned Judges took the view that 
Jyotikamal cannot be regarded as a sole 
executor or sole residuary legatee or the 
sole universal legatee. Chakravarti, J. 
after considering the provisions of the 
Indian Succession Act and specially Sec- 
tions 232, 236, 244, 246. 253, 268 and 295 
thereof and also the provisions of 
Order 32, Rule 1 of the Code of Civil 
Procedure however held inter alia that 
Section 236 of the Indian Succession Act 
is a clear bar to a minor legatee apply- 
ing for letters of Administration through 
his natural guardian, and an application 
by him would not be maintainable. 
Chakravarti, J. observed that the natural 
guardian would be an Executor by im- 
plication, and he might have applied for 
necessary Letters . of Administration. 
Chakravarti, J. also observed that the 
certificated guardian would not be entitl- 
ed to get Letters of Administration under 
Section 236 of the Act. In his opinion, 
as an application by the natural guar- 
dian is not maintainable, the proceedings 
were dead ab initio and the legal guar- 
dian cannot. therefore, also be given the 
Letters of Administration. He relied on 
the decision of the Patna High Court in 
the case of Babul Bhagwati Kuer v. 
Bahuria Ramsakhi Kuer, (AIR 1920 Pat 
197). According to him subsequent events 
viz., that the fact of attainment of majo- 
rity by Jyotikamal and the permission 
granted to him by this Court to proceed 
with the appeal and cross-objection, would 
mot still entitle Jyotikamal as a major 
to the Letters of Administration “in this 
proceeding”, 

11. In the result Justice Chakra- 
varti dismissed both the appeal and the 
eross-objection. 


12. Justice Datta took a different 
view. He referred to Section 234 apart 
from other provisions of the Indian Suc- 
cession Act. He distinguished the said 
Patna decision and referred to and dis- 
cussed the following cases: In re Yesha 
vantibai, (AIR 1929 Bom 397); Arumill? 
y. Arumilli, (ATR 1931 Mad 343) In re: 
goods of Sewnerain Mohata, ( (1894) 
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ILR 21 Cal 911). Cn the points as to 
whether the defect has been cured by 
the attainment of the majority of Jyoti- 
kamal, the decision in the case of goods 
of Sreemutty Nerojini Debi, ( (1907) 11 
Cal WN 697 
noticed. Justice Datta concluded:— 


“I am of opinion that the applica- 
tion filed by the minor legatee through 
his legal guardian for proof of Will and 
on such proof, for grant of the Letters 
of Administration to such person as the 
Court would deem fit, is maintainable in 
law. I am further of the opinion that 
Section 236 of the Act is not a bar to the 
making of such application by the minor, 
though it is bar to the grant being made 
to the minor”, 

13. In the result the cross-objec- 
tion was allowed by Justice Datta. 

14. Because of the said two dif- 
fering judgments the point quoted in the 
first paragraph of this judgment has been 
referred to me for decision, 


15. The point referred to above is 
in general terms. No particular of status 
is attached to such minor applicants. In 
other words, it is not stated asto whether 

minor was or was mot the sole execu- 
tor or the sole universal or residuary 
legatee in the Will. 


16. My decision on both the points 
viz., as referred to above and also in 
cases where the minor was neither the 
sole Executor mor the sole universal or 
residuary legatee would_be the same an 
be in the affirmative. On the view most 
favourable to the appellant, of the facts 
disclosed in the case. it is no misuse of 
language to say that the judgment of 
Justice Datta seems to me to be a better 
opinion. On the other. it would be a 
mistake to agree with the observations 
made by Justice Chakravarti to the effect 
that the contention that Section 236 of 
the Indian Succession Act is confined only 
to the grant of Letters of Administration 
is a pure sophistry. I would not be slow 
to differ from his sharp observation. It 
contains a dark hint. What is more there, 
heavy emphasis is laid by him only on 
the form of language of Section 236 and 
he asked us not to look beyond the bare 
bones of the same. It is, with due ress 
pect, a case of over simplification, 


17. I have considered the provi- 
sions of the Indian Succession Act and 
particularly the sections referred to in 
the judgments of both the Hon’ble Judges, 
I have also considered the decisions re- 
ferred to in both the judgments. Some 
of the English Texts on the subject were 
also consulted such as Tristam & Coote’s 
Probate Practice 22nd Edn, Mortimer on 
Probate Law and Practice, Williams on 
Wills 3rd Edn., Jarman on Wills 8th Edn., 

Theobold on Wills. Ingpen on Executors, 
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Williams on Executors and Administra~ 
tors, Miller on Irish Probate Practice but 
they are not of much help to the decision 
at issue. Two sides however have drawn 
justifiable satisfaction from their respec- 
tive arguments and I have followed them 
with close attention, 

18- I am mot unmindful of the 
principles that minority is a legal incapa- 
city and that both the Executor and the 
Administrator, who would hold the pro- 
perty belonging to the infant or minor, 
would be trustees. But in deciding such 
questions it would be better to remind 
us about and to condition our mind to 
accept the following principles: 


(a) the provision in the Indian Suc- 
cession Act as to persons who are entitled 
to Letters of Administration is not so 
stringent as that of probate, 

, (b) the welfare of the infant or the 
minor is a paramount consideration and 
the Court should always lean in favour 
of safeguarding the interests of the 
minors, 

(c) in the matter of administration it 
ought to follow the interest and a minor 
may have a large interest in the Estate 
as in this case, 

: (d) the property may be in jeopardy 1 
it may be pe ble or otherwise; 

(e) there is no bar in the Act, to 
other disqualified persons except persons 
of unsound mind and no bar about the 
appointment of minor as an executor, 

(f) the bar by necessary implication 
is not to be favoured, _ 

(g) the language in the Act should 
not be too strained and in doubtful cases 
the Letters of Administration may be 
granted, and lastly, 


_ (h) in the matter of Letters of Ads 
ministration. the Court has discretion un- 
like that in the Probate, 


19. _If we apply these principles +o 
the facts in the instant case, the answer 
on the point under reference cannot but 
be plainest possible yes. 


S 20. There remains however for 
brief mention that though the contro- 
versy is not wholly barren, I am not 
called upon to pronounce any opinion on 
the following arguments indulged by the 
learned Advocates of both sides in full= 
blooded justification. The arguments are 
long-simmering and are likely to: surface 
with their impact on the result of the 
appeal but they are not sufficient to give 
us the historical distance of the point of 
law referred, 


1. Whether the question has become 
more or less academic because another 
application has already been filed for pro~ 
bate before the Court of the District 
Judge, Hooghly and the minor Jyotikamall 
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has attained majority pending the hear- 
ing of the appeal. 

2, When this Court has allowed the 
minor to proceed with the appeal and the 
cross-objection as a major, after he has 
attained majority, the question does no 
longer arise. Rather the appellant is 
estopped from raising the question and 
the Court is precluded from going into 
the question again, 

3. When the minor Jyotikamal’s 
father Jamini Kanta had been appointed 
a certificated guardian by a competent 
Court and whether the cross-objection 
filed by such a guardian cured the de- 
fect, if any, : 

4. Whether the application has been 
made under Section 234 of the Act and 
‘whether the grant should be made under, 
Section. 254 thereof. 

21. The Reference is thus disposed 
of, . 

Let the records be placed before the 
. Hon’ble Chief Justice for appropriate 

orders, í ; 
Reference answered in the affirmative, 
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Dipankar Ghose, for Petitioner; J, N. 
Roy, for Respondent; Subrata Roy Chow- 
dhury and J, N. Ghose, for the Life Insu~ 
rance Corporation, 


ORDER :— This is an interlocutory 
application for injunction restraining the 
respondent No, 2, Life Insurance Corpo- 
ration of India (hereinatfer called the 
L.I.C.) and its servants, agents, repre- 
sentatives, assigns, employees or other- 
wise from giving effect to or implementa 
ing the notice dated April 1. 1972 and 
the enquiry report dated April 19, 1971 
in any manner whatsoever pending the 
disposal of this suit, The notice dated 
April 1, 1972 is a show cause notice. By 
this notice the L., I. C. is calling upon the 
petitioner to show cause why he should 
pot oe dismissed from the service of the 


2. This show cause notice ïs given 
on the findings of the report of the en- 
guiry offcer dated April 9, 1971 that the 
petitioner is guilty of getting a cheque 
dated November 11, 1966 drawn by the 
L. I.C. in favour of the respondent No, 1 
Shreeram Jauhar for Rs. 1,323.10 encash- 
ed through his personal bank account 
and misappropriating the proceeds of the 
cheque. this finding of the enquiry 
officer, the L.I.C. proposed to dismiss 
the petitioner from service in terms of 
Regulation 39 (1g) of the L. I. C. Staff 
Regulations, 1960. The petitioner wants 
that this Court should issue an order of 
injunction restraining the L. IL C. from 
dismissing the petitioner. This prayer of 
the petitioner, prima facie. means that 
the petitioner wants by an ad interim 
order to enforce specifically that his 
employer should not dismiss him but he 
should be allowed to continue in service. 
Jn other words the petitioner by an ad 
interim order wants specific performance 
of his contract of employment. Prima 
facie, this could not be done but the 
learned Counsel for the petitioner, Mr. 
Dipankar Ghose relied upon a very Tes 
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cent decision of Lord Denning, M. R, re- 
ported in 1971 (3) WLR page 995 = 
(1971) 3 All ER (Hill v. C. A. Parson & 
Co.) page 1345 and submitted that very 
recently the Court of Appeal in England 
presided over by Lord Denning by a 
majority judgment has issued an injunc- 
tion restraining the employer from treat- 
ing a notice of termination of service as 
having determined the plaintiff’s employ- 
ment and thus have indirectly granted 
specific performance of a contract of per- 
sonal service by interlocutory injunction. 
It was submitted that I should follow the 
principles of this case and similarly grant 
im injunction, 

3. The question is whether I 
should issue an order of interim injune-« 
tion in this case as prayed. 

4. This application is contested by 
Mr. Subrata Roy Chowdhury and Mr. 
J. N. Ghose on behalf of the L.I.C, and 
Mr, J. N. Roy on behalf of the respondent 
Shreeram Jauhar and a number of deci- 
sions have been cited by both parties. 
For the purpose of deciding the various 
points advanced on behalf of the peti- 
tioner and the respondent it is necessary 
to state certain facts which are set out 
hereunder : 

5. The petitioner Hirendra Nath 
Bakshi joined New India Assurance Co. 
Lid. on October 31, 1955. On September 
il, 1956, the petitioner’s service was trans- 
ferred to L. I. C. 

G On October TI, 1966 a cheque 
for Rs, 2,481.10 was deposited by defen- 
dant No, 1 Sreeram Jauhar with L,I. C. 
Out of the said sum, a sum of Rs, 1,158/- 
was adjusted against his premium in 
respect of Policy No, 2313237, remaining 
a balance of Rs, 1,823.10 as unadjusted 
sum, 

4% On November I, 1966 a cheque 
for the sum of Rs. 1,323.10 was drawn 
by the L.1.C. by way of refund and the 
same was taken by the petitioner who 
was at the relevant time acting as As- 
sistant Branch Manager, City Branch II 
for payment of defendant No, 1. The 
allegation against the petitioner is that 
Ihe encashed the said sum in his own 
account and did not pay the same to the 
defendant No, 1 Sreeram Jauhar. On 
October 31, 1968 at the time of internal 
audit it transpired that the signature of 
defendant No, 1 on the back of the che- 
que and the endorsement differed with 
that appearing on the policy. 

_ 8 On January 20, 1969 and on 
January 28, 1969. two letters were given 
by and on behalf of the L.I. C. to con- 
firm whether the cheque given by the 


'L.I.C,. was received by the defendant: 


No. 1 and whether he has encashed the 

same. The respondent No. 1 stated that 

he did not receive the cheque issued by 

the L. I. C. and as such there ig no ques- 
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tion of encashing such cheque. On March 
4, 1969 a disciplinary proceeding was 
started against the petitioner under 
Regulation 36 (1) of L. I. C Staff Regu- 
lation, 1963 and the petitioner was placed 
under suspension with immediate effect,- 
After the order of suspension subsistence 
allowance at the rate of Rs. 611.00 per 
month under Regulation 37 of the Staff 
Regulation, 1963 was paid and is still bes 
ing paid by the L, I, C. 

9. On April 30, 1969 a charges 
sheet containing four specific charges. all 
relating to defalcation of money was 
given to the petitioner and he was asked 
to submit his statement of defence within 
dö days from the date of the receipt of 
the charge-sheet, On May 28, 1969, the 
petitioner submitted his explanation in 
reply to the charges. But the case of 
the -petitioner is that on May 12, 1969, 
he asked for inspection of the records 
forming the basis of the charge-sheet but 
such inspection was refused on. May 22, 
1969 on behalf of the L, I C. On June 
11, 1969 the respondent No, 4 N, Bala- 
subramanian was appointed enquiry offi- 
cer to enquire into the charges contained 
in the charge-sheet.. issued. to the peti- 
tioner, On July 4, 1969. the enquiry 
officer informed the petitioner that the 
enquiry would be held on August 23, 
1969 at a particular place, On August 8, 
1969, the petitioner by letter to the en- 
quiry officer stated that he intended to 
file a suit against the order of suspension 
and that the charge-sheet was illegal and 
ultra vires. He also asked for inspection 
of certain documents. It is the case of 
the petitioner that respondent No, 4, the 
enquiry officer did not allow inspection 
but agreed to supply copies of certain 
documents including the letter of res- 
pondent No. 1 mentioned in the payment 
voucher dated October 31, 1966. The 
case of the L. I. C. is that copies of rele- 
vant documents as available were sup- 
plied to the petitioner. On August 23, 
1969. at the first hearing of the enquiry. 
the petitioner asked for adjournment on 
the plea that he required time for the 
study of the documents. On September 
17, 1969, the petitioner filed the present 
suit claiming. inter alia, for a decree 
against defendant No. 2, L. L C. and 
defendant No. 3, Harbanslal Bhatia, the 
Zonal Manager of defendant No, 2. L. I.C. 
for setting aside the order of suspension 
dated March 14. 1969 and directing the 
defendants Nos. 2 and 3 to reinstate him. 
The petitioner also claimed injunction 
restraining the defendants Nos, 2, 3 and 4 
from proceeding with the enquiry. 

10. On September 19, 1969, by a 
letter to the enquiry officer. the peti- 
tioner stated that he had already filed a 
suit so that the enquiry proceedings be 
adjourned till the disposal of the suit, 
The next date for enquiry was fixed on 
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October 6: 1969. On October 3, 1969, the 
petitioner by a letter requested the en~- 
quiry officer to shift the date because he 
wanted to move an application before 
the High Court on October 6, 1969. The 
-enquiry officer fixed up the next date of 
enquiry on October 13, 1969. On Octo- 
ber 6. 1969, the petitioner moved an in- 
terlocutory application and prayed, inter 
alia, for (1) injunction restraining the 
defendants Nos. 2. 3 and 4 from pro- 
ceeding with the enquiry against the 
petitioner and from taking any ex parte 
decision; (2) Status Quo should be main- 
tained in respect of the enquiry against 
the petitioner. 


11. On October 10, 1969, interlocu- 
fory application of the petitioner appeared 
as a new motion in the list of T. K. 
Basu. J. and it was ordered that the 
respondents will be at liberty to continue 
with the enquiry, but no effect would be 
given to the results of the enquiry pend~ 
ing the disposal of the application. 


12. Thereafter the petitioner ask- 
ed for several adjournments of the en- 
gquiry and requested that the proceedings 
be adjourned till after the disposal of 
the interlocutory application. After seve- 
ra] adjournments the enquiry officer sub- 

mitted his report on April 19. 1971. On 
August 24, 1971, the iver aE appli- 
cation was disposed of by S. C. Ghose, J. 
and no order was made on the said ap- 
plication except that the ad interim order 
to continue till October 31, 1971. On 
September 13, 1971, the petitioner pre- 
ferred an appeal against the order of S. C. 
Ghose, being Appeal No, 248 of 1971 
and moved an application for an order 
of stay of operation of the order of S. C. 
Ghose, J, dated August 24, 1971. In the 
said application, the petitioner alleged 
facts which were subsequent to the fil- 
ing of the suit. The petitioner also al- 
leged that he was not given reasonable 
opportunity of self-defence in the enquiry 
proceedings and he was not given the 
opportunity of cross-exarnining defendant 
No 1. the important witness in the pro- 
ceeding. On September 25, 1971, the 
Zonal Manager by order remitted back 
the enquiry report to the enquiry officer 
with direction to give opportunity to the 
petitioner of cross-examining the witnesses 
produced before the enquiry officer. On 
November 25, 1971. the stay application 
was heard by P. B. Mukharji, C. J. and 
5, K. Mukherjea, J. and no order for 
stay was granted by the Appeal Court. 
After the stay application was refused 
by the Appeal Court, the petitioner was 
informed that the enquiry proceedings 
would be held on February 4, 1972 when 
he would be given opportunity of cross- 
examining the defendant No. 1. On Feb- 
ruary 4, 1972. the defendant No, 1 was 
present, but the petitioner failed to be 
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present. The enquiry officer confirmed 
his earlier finding. On April 4, 1972, the 
second show cause notice was issued to 
the petitioner. 


13. Mr. Subrata Roy Chowdhury, 
the learned Counsel for L., I. C. took the 
preliminary point that this application is 
barred by res judicata or principles ana- 
logous thereto. He submitted that the 
petitioner filed the suit. inter alia, on 
September 17, 1969 claiming a decree 
against the L.-I. C. and its Zonal Mana- 
ger directing them to reinstate the plain- 
tiff in his previous post as Assistant 
Branch Manager at a salary of Rs. 1,200/- 
per month and also claiming injunction 
restraining the defendants from proceed~ 
ing with the enquiry as stated in para- 
graphs 34 and 35 of the petition. After 
filing the suit the petitioner moved an 
interlocutory application on the ground 
that the charges framed against him are 
frivolous and the enquiry into the char- 
ges are unreasonable restriction on funda- 
mental rights and ultra vires the L, I. C. 
Act. On October 6, 1971. the petitioner 
moved an interlocutory application, inter 
alia, for an order of injunction restrain- 
ing the defendants, their servants and 
agents from proceeding with the enquiry 
against the petitioner and other reliefs. 
On October 10, 1969, T. K. Basu, J. pass- 
ed ` an ad interim order that the respon~ 
dents will be at liberty to continue with 
the enquiry but no effect would be given 
to the results of this enquiry pending 
the disposal of this application. On 
August 24, 1971, the said application was 
finally disposed of by S. C, Ghose, J. and 
No order was made on the application save 
and except that the ad interim order will 
continue till October 31. 1970. 


14. The petitioner preferred an 
appeal against the order of S. C. 
Ghosh, J. and moved an application for 
an order of stay P operation of the order 
of S. C. Ghose, J, dated August 24, 1971. 
On November 25," 1971, the stay appli- 
cation was heard by the Court of Appeal 
consisting of the Chief Justice and S. K. 
Mukherjea, J. and their Lordships were 
pleased to pass the order that thig Court 
doth not think fit to make any order on 
this application save and except as here- 
inefter appearing and it was ordered that 
the costs of the respondents of and inci-~ 
dental to this application will be costs 
of the appeal. As the Court of Appeal 
refused the application for stay of the 
enquiry proceeding, the same was pro- 
ceeded with by the enquiry officer and the 
findings against the petitioner were ar- 
rived at and the notice dated April 1, 
1971 was given by the L. I. C. in terms 
of the Staff Regulation. Thereafter, on 
April 11, 1972 this notice of motion was 
taken out for injunction in respect of 
the second show cause notice why the 
petitioner should not be dismissed. Mr. 
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Subrata Roy Choudhury submitted that 
in the above circumstances, this appli- 
cation is barred by the principles of res 
judicata. In any event, these matters 
cannot be agitated in this application as 
these matters are beyond the scope of 
the suit. The suit by the plaintiff is for 
setting aside the order of suspension 
made on March 14, 1969 and for injunc- 
tion restraining the defendants from pro- 
ceeding with the enquiry but now the peti- 
tioner is asking for injunction restraining the 
defendant LIC. from giving effect to or 
implementing the notice of dismissal or act- 
ing upon the enquiry report dated April 9, 
1971. This could not be done because these 
are all matters outside the scope of this suit 
and these events happened after the institu- 
tion of the suit. The petitioner wanted to 
restrain the LLC. from holding or proceed- 
ing with the enquiry against the petitioner 
but failed and the Court of Appeal did not 
pass any order of injunction and now the 
petitioner cannot again apply for restraining 
the L.I.C. from giving effect to the report 
of the enquiry officer. 


15. Mr. Dipankar Ghose relied on 
AIR 1964 SC 993, (Arjun Singh v. Mahin- 
dra Kumar) and submitted that principles of 
Tes judicata could not be applicable in case 
of interlocutory orders where new facts 
have arisen under new situation after the 
order was made. Therefore, his client is not 
prevented by res judicata to bring in new 
facts and ask for injunction. 


` 16. With regard to the point as to 
whether this application would lie at all, as 
the facts and circumstances which are men- 
tioned in the petition are events subsequent 
to the suit and, different cause of action, 
Mr. Dipankar Ghose submitted that the 
principle of law is well established that a 
Court may take notice of events which hap- 
pened since the institution of the suit and 
afford relief to the parties on the basis of 
altered condition, in order to shorten the 
litigation and to do complete justice between 
the parties. In the petition, of course, his 
client has prayed that the petitioner has been 
advised that the plaint should be amended 
and the petitioner is taking steps for amend- 
ment of the plaint. 


17. But he submitted that amend- 
ment is not necessary in order to grant re- 
lief because where the Court feels that in 
order to shorten the litigation and subserve 
the ends of justice between the parties it is 
necessary to consider such facts it can cer- 
tainly do so. In this connection Mr. Ghose 
relied on AIR 1945 All 311 at pp. 316, 317 
(Joti Bhusan Gupta v. B. N. Sarkar). He 
also relied on ILR 60 Cal 685 = (AIR 1933 
Cal 534), (Priyambada Devi v. Bholanath 
Basu). The headnote of this case runs thus 
“A Court acts with material irregularity in 
the exercise of its jurisdiction in refusing to 
look at events subsequent to delivery of pos- 
session. It is the duty of the Court, which 
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still retains control of the judgment, to take 
such action as will shorten litigation, pre- 
serve the rights of both parties and best 
subserve the ends of justice. Courts have 
gone so far as to hold that in exceptional 
cases it is not only competent but it is the 
duty even of a court of appeal to take notice 
of events, which have happened since the 
order challenged in appeal was made.” He 
also relied on AIR 1925 Mad 63 at p. 64. 
It was submitted that although these matters 
are not within the scope of this suit yet this 
Court can grant injunction. With regard to 
this argument of Mr. Ghose, my difficulty 
is that I am not hearing the suit. This is an 
interlocutory application and I can only pro- 
tect the rights sought to be established at 
the trial of this suit. The plaintiff has stated 
in this petition that he will amend the plaint. 
Before such amendment I cannot grant any 
relief at the intermediary stage which is not 
within the scope of this suit. If I do so, I 
will be granting reliefs which is not within 
the scope of this suit in the interlocutory 
stage. Mr. Ghose referred to Order 39, Rule 
2 (1) of the Code of Civil Procedure and 
submitted that the Court may grant tempo- 
rary injunction restraining the defendant 
from committing a breach of contract. The 
question is whether Order 39, Rule 2 will 
apply at all in this case where it appears 
that by way of injunction the petitioner is 
asking for specific performance of a con- 
tract for personal service. The ordinary rte- 
medy for breach of contract is damages and 
no injunction can be granted where damages 
afford proper and adequate relief. 


18. With regard to the point that if 
injunction is granted effect is really to en- 
force personal service. Mr. Ghose relied on 
AJR 1970 SC 1244 (The Executive Commit- 
tee of U. P. State Warehousing Corporation, 
Lucknow v. Chandra Kiran Tyagi). In this 
case, the Supreme Court has enunciated that 
no declaration to enforce a contract of per- 
sonal service will be normally granted. But 
Supreme Court also enunciated there are 
certain well recognised exceptions to this 
tule and they are: to grant such a declara- 
tion in appropriate cases regarding (1) a 
public servant, who has been dismissed from 
service in contravention of Article 311 of 
the Constitution, (2) reinstatement of a dis- 
missed worker under the industrial law by 
the labour or Industrial Tribunals, (3) a 
statutory body when acted in breach of a 
mandatory obligation imposed by the sta- 
tute. 

19, Admittedly, the ¢ase of the peti- 
tioner does not come within any one of the 
well-recognised exceptions as set out by the 
Supreme Court in the above decision, but 
Mr. Ghose submits that these exceptions are 
not exhaustive. He says that apart from 
these exceptions even in the case of contrac- 
tual relationship of master and servant, there 
may be an exceptional case when the Court 
will grant an injunction restraining the mas- 
ter from dismissing the servant and on this 
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poin he relied on the recent judgment of 
ord Denning M. R. in Hill v. C. A. Parson 
and Co. reported in (1971) 3 All ER 1345 
=(1971-3 WLR 995). He said that in Hill’s 
case under special circumstances Lord Den- 
ning, M. R. granted an injunction restrain- 
ing the defendants from treating the notice 
of termination of employment. Since ii 
case had been relied upon so much by the 
learned counsel for the petitioner, it is ne- 
cessary to see the circumstances under which 
the injunction was granted in this case by 
Lord Denning, M. R. and whether there is 
any such special circumstances in the in- 
stant case. Hill is a Chartered Engineer 
aged 63. He has been employed by C. A. 
Parson and Co. for the last 35 years and.is 
due to retire in 2 years’ time when he be- 
comes 65. His salary is £ 3,000 a year and 
is soon to be raised. He is a member of 
their pension scheme. It is important for 
him to serve till the end of his time because 
his pension is determined on his last three 
years’ average salaries. Mr. Hill and other 
professional engineers were not members of 
a trade union. Some employees of the com- 
pany belonged to a trade union called 
DATA while others belonged to a rival 
trade union called ASTMS. 


20. There were inter-union disputes. 
DATA determined to make all employees of 
the company to join their union and even- 
tually forced the company to accede to their 
demands and the company also agreed with 
DATA to make all their employees join the 
DATA. On May 19, 1971, in view of the 
agreement between the company and the 
DATA the company wrote to 38 professional 
staff a circular letter in which the com- 
pany wanted that Mr. Hill and 37 others 
are required to become members of the 
DATA. Mr. Hill did not agree. In conse- 
quence on July 30, 1971, the company gave 
one month’s notice to terminate his employ- 
ment. Faced with this notice a test action 
was instituted and there was an application 
for injunction restraining the company from 
implementing the notice dated July 30, 1971 
purporting to determine the employment of 
Hill. Lord Denning, M. R. said that the 
company could not have any power to 
change the conditions of employment of Mr. 
Hill without his consent. He also said that 
the notice of termination is too short a 
notice because it was conceded that the 
reasonable notice should be at least six 
months’. It was held in this case that the 
Court can in a proper case grant the decla- 
ration that the relationship between the 
master and servant still subsists and the in- 
junction to stop the master treating it as 
an end. Special circumstances will be re- 
quired before such a declaration is made. 
Jn this particular case, the length of notice 
is very important because an act, namely, 
Industrial Relations Act, 1971 which was 
passed on August 5, 1971 but certain parts 
of the Act which will confer certain im- 
portant right on the employees in respect of 
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the membership of the Union would be 
brought into operation within a short time. 


. When that part of the Act comes into ope- 


ration, the employees will not have joined the 
DATA, Having regard to the provisions of 
Industrial Relations Act, 1971, Lord Den- 
ning said that the notice given to Hill and 
37 others should not be allowed to termi- 
nate their employment. Damages will not at 
all be any remedy. Lord Denning in the 
instant case observed “if ever there was a 
case where an injunction should be granted 
against the employers, this is the case. It 


is quite plain that the employers have done 
wrong.” 
21. Mr. Dipankar Ghose submitted 


that special circumstance in the instant case 
was that the petitioner was in service from 
1956, and charge-sheet relates to a period in 
June, 1964. Since then he was promoted. 
He is now aged 48. He has come to this 
Court before his dismissal and as such the 
present case stands on a different footing.’ 
His service has not yet been terminated. He 
is still in service. He wants that the LIC 
should be restrained from terminating his 
service. 

22. Mr. Subrata Roy Choudhury 
appearing for the respondent Life Insurance 
Corporation of India submitted that under 
Section 41 (e) of the Specific Relief Act, 
1963 injunction cannot be granted to pre- 
vent a breach of contract, the performance 
of which would not be specifically enforced. 
He also referred to me Sections 14 (a) and 
14 (e) of the Specific Relief Act, 1963 and 
submitted that the contract of service is 
determinable. : 

23. Mr. Subrata Roy Choudhury 
then referred to me several decisions of the 
Supreme Court and submitted that there are 
only three exceptions when injunction may 
be granted. He referred to AIR 1970 SC 
1244 which decision was also referred to by 
Mr. Dipankar Ghose. Mr. Roy Choudhury 
also cited AIR 1958 SC 1050 (Dr. S. Dutt 
v. University of Delhi). In this case what 
happened was that Professor M. N. Saha, 
the celebrated scientist as Arbitrator made 
an award, which provided that removal of 
one Dr. Dutt, from service was wrongful, 
ultra vires, mala fide and has no effect on 
his status and he is still continuing to be the 
Professor of the University. The Supreme 
Court set aside the award on the ground that 
it had disclosed the error on the face of it. 
The Supreme Court held at page 1054 

“as the award in this case, directs spe- 
cific performance of the contract of personal 
service, it involves a legal proposition which 
is clearly erroneous.” ` 


24, Mr. Roy Choudhury also cited 
AIR 1964 SC 1680 (S. R. Tewari v. District 
Board, Agra). In this case, it was held that 
power to appoint ordinarily carried with it 
the power to terminate appointment and a 
power to terminate may in the absence of 
restrictions, express or implied, be exercised 
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subject to the conditions prescribed in- that 
behalf by the authority competent to ap- 


point, 
28. The Supreme Court of India in 
AIR 1970 SC 1244 at p. 1253 said: 

“From the two decisions of this court, 
referred to above, the position in law is 
that no declaration to enforce a contract of 
personal service will be normally granted. 
But there are certain well-recognised excep- 
tions to this rule and they are: Yo grant 
such declaration in appropriate cases regard- 
ing (1) a public servant, who has been dis- 
missed from service in contravention of 
Article 311; (2) reinstatement of a dismissed 
worker under the Industrial Law by Labour 
or Industrial Tribunal; and (3) a Statutory 
Body when it has acted in breach of a man- 
datory obligation imposed by a Statute.” 

26. Mr. Roy Choudhury submitted 
that the Life Insurance Corporation of India 
is not a department of Government but an 


autonomous body and provisions of Article . 


311 of the Constitution of India would not 
be applicable to his case. This was held in 
AIR 1961 All 502 (Ram Babu Rathaur v. 
Divisional Manager, Life Insurance Corpo- 
ration of India) and this statement of Jaw 
is accepted by the Supreme Court in AIR 
1964 SC 1680. Mr. Roy Choudhury then 
contended that Staff Regulations, 1960 of 
the Life Insurance Corporation is not a sta- 
tutory provision. He relied on (1971) 75 Cal 
WN 26, (Life Insurance Corporation of 
India v. Nilratan Banerjee) and AIR 1971 
SC 1828 (Indian Airlines Corporation vV. 
Sukdeo Rai). ; 

27. In view of the above authorities 
Mr. Roy Choudhury contended that the case 
of the petitioner does not come within the 
three exceptions laid down by the Supreme 
Court in AIR 1970 SC 1244 at p. 1253 and 
therefore I have no option but to dismiss 
this application. 

28. The only question is, whether 
three exceptions to the general rule as laid 
down by the Supreme Court in AIR 1970 
SC 1244 at p. 1253 are exhaustive or not, 


29. Tt is to be noted that before lay- 
ing down the three well-recognised excep- 
tions, the Supreme Court said 

“from the two decisions of this Court 
a to above the position of law is 

At: sieeve. ase = 
Therefore the Supreme Court while laying 
down the three exceptions had in mind the 
two decisions referred to above. The two 
decisions are AIR 1958 SC 1050 and AIR 
1964 SC 1680 referred to above. 


30. In my view the Supreme Court 
no doubt laid down the three exceptions, 
but did not say that these exceptions are 
exhaustive. Indeed, the view of Lord Den- 
ning in the aforesaid case reported in (1971) 
3 All ER 1345 == (1971-3 WLR 995), (Hill 
v. C. A. Parson and Co.) has not yet been 
considered by the Supreme Court.. Law is 
progressing and the society is changing. I 
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do not think, I shall go to the. extent to say 
that there cannot be any imaginable circum- 
stance other than the three exceptions. It 
may be that the Supreme Court may lay 


_down other exceptions also if the decision 


of Lord Denning M. R., is placed before 
the Supreme Court for consideration. But 
for the purpose of this case, it is not neces- 
sary for me to go into this matter further; 
because, in my view, the special circum- 
stances under which Lord Denning said that 
the notice by the master was bad notice, is 
quite different from the circumstances that 
I have before me in the present case. In my 
view, there is no special circumstance at all 
in the instant case to attract the principles 
laid down by Lord Denning M. R. 

31. In this connection I will refer to 
a passage in the judgment of Jenkins L. J. 
in Martell v. Consett Iron Co. Ltd., (1955) 
Ch 363, 414: 

“It is an abuse of authorities to extract 
from judgments general statements of the 
law made in relation to the facts and cir- 
cumstances of particular cases and treat 
them as concluding cases in which the facts 
and circumstances are entirely different and 
which raise questions to which their authors 
were not directing their minds at all.” 

32. Sometime after the argument of 
the case was over, when I was going to deli- 
ver the judgment of this case, my attention 
was drawn by Mr. Dipankar Ghose to an 
unreported judgment D/- 30-5-1972 in F. M. 
A. No, 427 of 1971 (Cal.) (Phanindra Nath 
Gupta v. Life Insurance Corporation of 
India) by A. K. Sinha, J. and I was asked 
to consider this unreported judgment also 
and so I will consider the same. This is an 
appeal against the order passed by the trial 
Court refusing the prayer for temporary in- 
junction by the appellant restraining the res- 
pondents from giving effect to the order of 
suspension and from proceeding or continu- 
ing with any enquiry proceeding pursuant 
to the charge-sheet issued against the appel- 
lant. The trial Judge although gave an ad 
interim order of injunction but ultimately 
dismissed the same on the ground that the 
enquiry should be held at Asansol and not 
in Calcutta. The correctness of this decision 
was challenged before A. K. Sinha, J. on 
appeal. It was argued in that case that the 
trial Court failed to consider the main ques- 
tion in the application as to whether the res- 
pondents should be allowed to proceed with 
the enquiry or to give effect to the order of 
suspension in the facts and circumstances of 
that case. It was stated that on the admitted 
facts of that case, the petitioner was entitled 
to temporary injunction, inasmuch as the 
entire amount in dispute had been deposited 
immediately after the appellant came to 
know that the cheques were not sent to the, 
Bank for encashment and the amounts so 
deposited were accepted by the respondents. 
On behalf of- the respondents it was argued 
that the relationship between the appellant 
and respondents was that of ordinary master 
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and servant and there cannot be any speci- 
fic performance of the contract and refer- 
ence was made to AIR 1970 SC 1244 and 
AIR 1971 SC 1828. 

33. A. K. Sinha, J. in the said un- 
reported judgment observed: ' 

“The arguments and counter-arguments 
on several points now raised before me ap- 
pear to have not been considered or decided 
by the trial Court. These are undoubtedly 
substantial questions which ought to have 
been considered and ‘decided...... 0.1... and 
having regard to the facts and circumstan- 
ces of this case and the questions involved 
it cannot be said that there is no bona fide 
contention between the parties.” Š 
With these observations, the learned Judge 
said that in the facts and circumstances of 
this case, there are substantial questions to 
be investigated at the final hearing of the 
suit. Since these questions now raised before 
the learned Judge were not decided by the 
trial Court, the learned Judge thought to 
temit the case back to the trial Court would 
cause delay and prolongation of the litiga- 
tion. So considering all these aspects and 
the balance of convenience on the facts of 
the case before him, the learned Judge 
thought that temporary injunction ought to 
be issued till the disposal of the suit. 


34. In my view, the facts and cir- 
cumstances under which A. K. Sinha, J. 
granted temporary injunction is different 
from the facts and circumstances of the in- 
stant case. As I have already said that in 
the instant case the petitioner applied for 
injunction restraining the respondents from 
proceeding with the enquiry against the peti- 
tioner, but it was ordered by this Court that 
the respondents would be at liberty to con- 
tinue with the enquiry. The application of 
the petitioner for injunction was dismissed 
by the Court taking interlocutory matters. 
Thereafter there was an appeal and the ap- 
pellate Court also did not give any order for 
injunction. This is a second attempt by the 
petitioner for order of injunction restrain- 
ing the respondent L.LC, from giving effect 
to the notice to show cause why the peti- 
tioner should not be dismissed. 

35. In my view, tbis case is distin- 
guishable from the case before A. K. Sinha, 
J. However, I am bound to follow the deci- 
sions of the Supreme Court of India. I have 
already held that I do not accept the con- 
tention of Mr. Dipankar Ghose that there 
îs any special circumstance, under which I 
can say that the show cause notice given 
to the petitioner is bad. I do not also agree 
with Mr. Dipankar Ghose that in this suit 
before the plaint is amended, injunction as 
prayed in the petition may be granted al- 
though the same would be outside the scope 
of the suit. In my view, interlocutory in- 
junctions are granted to protect rights sought 
to be asserted in the suit at the trial and as 
such there is no question of granting inter- 
locutory injunction in respect of the matters 
outside the scope of the suit. 


Phul Chand v. Ballabhadas (Deb J.) 
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36. In view of the above matter, I 
shall dismiss this application. Having regard 
to the facts of this case, however, I will 
make no- order as to costs. 


Petition dismissed. 


AIR 1973 CALCUTTA 54 (V 60 C 11) 
DEB, J. 


Phul Chand Ranilia, Petitioner v. Bal- 
labhadas Agarwal and another, Respondents. 
Suit No. 366 of 1970, D/- 2-5-1972. 

Index Notes — (A) Civil P. C. (4938), 
Order 9, Rule 4 — Where a suit has been dis- 
missed for default of appearance caused not 
by bona fide mistake but by gross negligence 
of the plaintiff and his solicitor the suit canm- 
not be restored — Fact that the defendant 
has no objection to restoration is immaterial. 

(Paras 10, il) 
Cases Referred: Chronological Paras 
AIR 1970 Delhi 26 = 71 Pun LR ©) 
391, Charanji Lal v. Sushil Chan- 
der Bharal 
AIR 1924 Pat 274 = 4 Pat LT 647, 
Ram Narain v. Ramdhan Singh 


Dutt, for Petitioner. 

ORDER:— This is an application fop 
setting aside of the order dated 12th April, 
1972, dismissing this suit for default of ap- 
pearance of the plaintiff. 

2. In support of this application reli- 
ance was placed on an affidavit affirmed by 
the Solicitor’s clerk who has said in his afii- 
davit that on the 11th April, 1972, he went 
through the peremptory list of 12th April, 
kept in Board-maker’s department and fail- 
ed to “notice” this suit and then on the 12th 
he again went through the peremptory list 
but failed to “mark” this suit in that list with 
the result he did not inform his master that 
this suit was going to be heard on that day. 

3. The petitioner has said in the peti- 
tion that he was regularly attending the soli- 
citor’s office on and from the 17th Novem- 
ber, 1971, and the learned counsel who was 
briefed in this matter on the 27th Novem- 
ber, 1971, came to know from the solicitop 
on the 17th April, that this suit was dismiss- 
ed on the 12th April, 1972. 


4, Mr. Dutt, appearing for the peti- 
tioner, by placing strong reliance on the judg- 
ment of the Patna High Court in the case 
of Ram Narain v. Ramdhan Singh, AIR 
1924 Pat 274, contended that the defendant 
would not suffer any prejudice if this order 
of dismissal of this suit is set aside and I 
should restore this suit.: He also relied on a 
judgment of the Delhi High Court in the 
case of Charanji Lal v. Sushil Chander 
Bharal, AIR 1970 Delhi 26. In this case at 
pp. 27-28 it is said as follows: 

“When a case on the daily cause list is 
reached in due course the counsel or the 
party, as the case may be, is expected to be 
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present so that its hearing proceeds in ac- 
cordance with law. The fact that one or 
more of earlier cases are adjourned by the 
Court, does not by itself serve as a justifica- 
tion in law for the absence of the counsel 
in the subsequent cases when they are call- 
ed for hearing in due course. In the event 
of the counsel being absent, the Court is to 
exercise its judicial discretion on the facts 
and circumstances of each case whether to 
proceed with it or to wait for the counsel 
and if so, for how long. There is no hard 
and fast rule of general application and every 
case poses its own peculiar problem to be 
solved by the Court in its judicial discretion, 
making due allowances for normal human 
failings, but fully ensuring the proper func- 
tioning of the Court without undue interrup- 
tions and without unduly consuming the time 
of the Court in only waiting for the parties. 
This Court, I must point out, is always re- 
Inctant to dismiss cases in default too readily 
and this course is adopted only as a last re- 
sort.” 


5, In my opinion no exception can 
be taken to the quoted observations. Now, 
the Court reopened on the 10th April, 1972, 
after the Easter Vacation and from that day 
and on each and every day my list collapsed 
and I went back home regularly roughly at 
about 12-30. On April 10, 1972, my list col- 
lapsed but I did not dismiss any suit. On the 
11th April, the list again collapsed and I dis- 
missed only two suits because the solicitor 
said that his instruction was not to proceed 
with those two suits. On the 12th April, when 
I sat my Court room was practically empty 
and the entire list was called on once and all 
matters were passed over. Then I went back 
to my Chamber and waited for some time. 
Then being informed that some lawyers have 
attended I returned to Court and the entire 
list was again called on twice and all mat- 
ters were passed over twice. And then, from 
the third call I started passing ex parte de- 
crees and dismissing suits for default of ap- 
pearance. And this is one of those suits 
which was dismissed for default. 


6. There is no justification in holding 

that the case made by the Solicitor’s 
. clerk is a case of mistake as contended by 

Mr. Dutt. This clerk said that he did not 
“notice” this suit in the Board-maker’s list 
on the 11th instant but he said that on the 
12th instant he did not “mark” that suit in 
the list. Every one, with a little experience 
on the Original Side of this High Court, 
knows that the solicitor’s clerk “marks the 
suit” in the peremptory list with a red pen- 
cil. The Solicitor did not say that because 
of this non-marking of this suit he did not 
notice that this suit was appearing in the 
list. 

7. Now I will assume that this clerk 
by saying that he did not ‘mark’ this suit in 
the peremptory list on the 12th instant in- 
tended to say that he did not see the suit 
in the list on that day. He did not see it on 
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the 11th and he did see it on the 12th and 
therefore it must be held that he was gross- 
ly negligent in discharging-his duties. 

8. The Counsel briefed in the suit is 
the same Counsel who is appearing in sup- 
port of this application. He says that he did 
not remember that he was briefed in the suit 
and the solicitor did not remind him about 
it. I do not find any justification in his 
statement that the solicitor owed a duty to 
remind him specially when the suit appeared 
in the warning list in November 1971 and 
thereafter he was briefed. 


9. Now as said earlier the petitioner’s 
case is that he was attending the solicitor’s 
office regularly. If this. case is true then I 
fail to understand how the Counsel briefed 
in this suit could forget that he was briefed 
in this matter. Further every one knows that 
when a suit appears in the warning list con- 
sultations are held with the Counsel and the 
clients are usually present there with the soli- 
citor. Hence the statement of the counsel 
that the solicitor did not remind him that he 
was briefed in this matter conclusively shows 
that no consultation was held with him and 
the case of the petitioner that he was regu- 
larly attending the office of the solicitor can- 
not be accepted and is not acceptable to me. 


10. It is nowhere stated in the peti- 
tion as to what the solicitor was doing for 
all these days after the suit appeared in the 
warning list excepting to brief the Counsel. 
Everyone knew that from the 10th April I 
was rising earlier and yet neither the solici- 
tor nor his clerk and similarly neither the 
counsel nor his clerk attended my Court all 
these days. I gave sufficient opportunity to 
everyone from 10th April, to be ready with 
their suits but no attempt was made by any 
one including the petitioner, his solicitor, the 
clerk of the solicitor, the counsel and his 
clerk. I waited in my Chamber and still they 
did not come to my Court. In other words 
they did not take any notice as to what was 
happening in my Court. This is a case of 
not a bona fide mistake but a gross negli- 
gence on the part of all these people and no 
one can say that a gross negligence is a suffi- 
cient ground for restoration of a suit. 


11. The defendant’s solicitor appear- 
ed in this application and says he has no 
objection if the suit is restored but that is 
not a ground for restoration of this suit. 
The petitioner must satisfy the Court that 
there is a sufficient cause for restoration of 
this suit under Order IX, Rule 4 on which 
strong reliance was placed by Mr. Dutt. No 
ground, not to speak of a sufficient ground, 
has been made out to my satisfaction for 
restoration of this suit and hence the appli- 
cation is dismissed without costs. 

Application dismissed. 
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AIR 1973 CALCUTTA 56 (V 60 C 12) 
SABYASACHI MUKHĦARJI, J. 

Tarun Kumar Sengupta, Petitioner v. 
Union of India and another, Respondents. 

Civil Rule No. 489 (W) of 1971, DJ- 
18-4-1972. 

(A) Central Reserve Police Force Act 
(1949), Ss. 3, 6 and 16 — Act is ultra vires the 
Government of India Act, 1935 and therefore 
not in force on date of Constitution. 


In pith and substance the Act deals with 
‘police’ coming within the expression in Entry 
3 of the Provincial list of 1935 Act and 
hence beyond the competence of the Consti- 
tuent Assembly acting as the Federal Legis- 
lature. Therefore it could not be law in force 
when Constitution came into force within the 
meaning of Article 372. (Para 7) 


Expression, “any other armed forces” in 
Entry 1 of the Federal legislature’s list pro- 
perly interpreted, did not empower passing 
of the impugned Act. The expression follow- 
ed by words, “naval, air and military for- 
ces” connoted such armed forces of the coun- 
try for its defence and a civil armed force 
for the public order and for prevention and 
detection of crimes would be outside the 
scope of the expression. (Para 5) 


Neither could such power be claimed 
under Entries 1 and 2 of the Concurrent list. 
“Criminal ilaw” only meant creating new of- 
fences or new crimes. “Criminal procedure” 
was concerned only with the successive steps 
in the litigation and a power to create a force 
to prevent commission of crimes and main- 
tain public order could not be traced to that 
entry. Further to allow such a power, to 
the Federal Legislature, would be to rob the 
particular power of the Provincial Legislature 
to make law under its entry ‘Police’, espe- 
cially that ‘Public order? was a provincial 
subject. Case law on Interpretation of Sta- 
tutes discussed. (Paras 7, 8, 10 and 16) 


(B) Constitution of India, Article 226 = 
Right enforced under Article 226 is ordinarily 
that of the petitioner himself. However, a 
law, which prevented agitational activities of 
a political party to which the petitioner be- 
longed, was examined and quashed. 


(Para 15) 

Cases Referred: Chronological Paras 
AIR 1972 SC 1061 = (1972) 83 ITR 
582, Union of India v. Harbasan 

Singh Dhillon 11 
AIR 1971 SC 792 = 1971 Tax LR 4, 
C. P. Officer v. K. P. Abdulla and 


Bros. 

AIR 1966 SC 828 = (1966) 2 SCR 
172, Venkata Rao v. State of Andhra 
Pradesh 

AIR 1962 SC 123 = (1962) 2 SCR 
983, Balaji v. Income-tax Officer 

AIR 1962 SC 276 = (1962) 3 SCR 
338 = (1962) 1 Cri LY 217, State of 
Punjab v. Barkat Ram 
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es 


Tarun Kumar v. Union of India (S. Mukharji J.) 


A.LR. 


AIR 1962 SC 1044 = (1963) 1 SCY 
106, Calcutta Gas Company (Pro- 
prietary) Ltd. v. State of West Ben- 


g 4, 
AIR 1959 SC 544 = 1959 Cri LJ 660, 
State of Rajasthan v. G. Chawla 
AIR 1957 SC 628 = 1957 SCJ 593, 

` R. M. D. C. v: Union of India 

ATR 1955 All 370 = 1955 Cri LY 901, 
Pooran v. U. P. State 

AIR 1954 SC 193 = 1954 SCR 378, 
State of West Bengal v. S. K. Siraj- 
uddin Batley 4 

AIR 1951 SC 253 == 1951 SCR 474, 
State of Saraikella v. Union of India 9 

AIR 1947 PC 60 = 74 Ind App 23, 
Profulla Kumar Mukherjee v. Bank 
of Commerce Ltd. Khulna 4 

AIR 1945 PC 98 = 1945 FCR 179, 
Governor General v. Province of 
Madras 


AIR 1941 FC 47 = 1940 FCR 188, 
Subrahmanyan Chettiar v. Muttuswami 
„Gounder 4 
AIR 1931 PC 94 = (1931) 32 Cri LJ 
899, Proprietary Association v. At- 
torney General 8 
(1922) 1 AC 191 = 91 LI ŒO) 40, 
_In re The Board of Commerce Act, 
1919, and The Combinis and Fair 
Prices Act 1919 8 
1905 or Beason Ae LIPC 77, Colonial a 
ugar Re . V. Irving 
(1819) 4 Wheat 316 = 4 L Ed 579, 
Me Culloch v. Maryland 4 
_ A. P. Chatterjee, Samar Dutt, for Peti- 
tioner; Gouri Mitter, Advocate-General, 
Soumen Bose, Bhagbati Prosad Banerjee, 
Paritosh Kumar Mukherjee and Sujit Sinha, 
for Respondents. 

ORDER: Two questions are involved 
in this application under Article 226 of tha 
Constitution namely,— 

(i) whether the Central Reserve Police 
Force Act 1949 is valid law and (ii) whether 
the petitioner has any locus standi to main- 
tain this application. The Central Reserve 
Police Force Act, 1949 was enacted by the 
Constituent Assembly by virtue of Sec. 8 (1) 
of the Indian Independence Act, 1947. Unden 
sub-section (2) of Section 8 of the said Act 
the Constituent Assembly while exercising the ` 
powers of legislation had only the powers 
that the Federal Legislature had under the 
Government of India Act, 1935. Under Arti« 
cle 372 of the Constitution all laws in force 
prior to the Constitution would continue until 
repealed or altered by competent authority. 
Therefore in order to be law in force the 
said law must have been valid law when it 
was enacted. The main question, therefore, 
that requires consideration is whether the 
Federal Legislature had the powers under the 
Government of India Act, 1935 to enact the 
Central Reserve Police Force Act, 1949. It is, 
therefore necessary to refer to the relevant 
provisions of the ‘Government of India Act, 
1935. Part V of the Government of Indiq 
Act, 1935 deals with legislative powers, chap- 
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ter I contains sections on the distribution of 
the powers. Section 99 deals with the extent 
of Federal and Provincial laws. Section 100 
provides as follows:— 

“100. (1) Notwithstanding anything in 
the two next succeeding sections, the Federal 
Legislature has and a Provincial Legislature 
has not, power to make laws with respect to 
any of the matters enumerated in List I in the 
Seventh Schedule to this Act (hereinafter call- 
ed the “Federal Legislative List”). 7 

(2) Notwithstanding anything in the next 
succeeding sub-section, the Federal Legisla- 
ture, and, subject to the preceding sub-seo- 
tion, a Provincial Legislature also, have 
power to make laws with respect to any of 
the matters enumerated in List II in the said 
Schedule (hereinafter) called the “Concurrent 
Legislative List”). 

(3) Subject to the two preceding sub-sec- 
| tions the Provincial Legislature has, and the 
Federal Legislature has not, power to make 
laws for a Province or any part thereof with 
respect to any of the matters enumerated in 
. List If in the said Schedule (hereinafter call- 
ed the “Provincial Legislative List)”. 

(4) The Federal Legislature has power to 
make laws with respect to matters enumerat- 
` ed in the Provincial Legislative List except 
for a Province or any part thereof.” 

Section 101 deals with the powers of the 
Federal Legislature to legislate for States, 
Section 102 provides for the power of Fede- 

Legislature to legislate in case of emer- 
gency, Section 103 deals with the power of 
the Federal Legislature to legislate for two 
or more Provinces by consent. Section 104 
of the Act states— 

“104. (1) The Governor-General may by 
public notification empower either the Fede- 
fal Legislature or a Provincial Legislature to 
enact a law with respect to any matter not 
enumerated in any of the Lists in the Seventh 
Schedule to this Act, including a law impos- 
ing a tax not mentioned in any such list, and 
the executive authority of the Federation or 
of the Province, as the case may be, shall 
extend to the administration of any law so 
made, unless the Governor-General other- 
wise directs.” 

Section 106 of the Act makes provisions as 
to legislation for giving effect to international 
agreements. Section 107 states— 

“107. (1) If any provision of a Provin- 
cial Law is repugnant to any provision of a 
Federal law which the Federal Legislature is 
competent to enact or to any provision of 
an existing Indian Law with respect to one of 
the matters enumerated in the Concurrent 
Legislative List, then, subject to the provi- 
sions of this section the Federal Law, whe- 
ther passed before or after the Provincial 
law, or as the case may be, the existing 
Indian law, shall prevail and the Provincial 
a PEA to the extent of the repugnancy, be 
Voi 
_ (2) Where a Provincial law with respect 

fo one of the matters enumerated in the Con- 
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current Legislative List contains any provi- 
sion repugnant to the provisions of an ear- 
lier Federal law or an existing Indian law 
with respect to the matter, then, if the Pro- 
vincial law, having been reserved for the con-. 
sideration of the Governor-General has re- 
ceived the assent of the Governor-General, 
the Provincial law shall in the Province pre- 
vail, but nevertheless the Federal Legislature 
may at any time enact further legislation with 
respect to the same matter.” - 

The Seventh Schedule contains the different 
lists. List I is the Federal Legislative List 
and has 59 entries. Entry 1 as substituted 
by the India (Provisional Constitution) Order, 
1947 provides as follows:— 

“i. The naval, military and air forces of 
the Dominion and any other armed forces 
raised or maintained by the Dominion: and 
armed forces which are not forces of the 
Dominion but are attached to or operating 
with any of the forces of the Dominion; cen- 
tral intelligence bureau; preventive detention 
for reasons of State connected with defence 
or external affairs.” 

List It is the Provincial List and has 54 
entries. Entry I of the said list as modified 
by the Indian (Provisional Constitution) Order 
1947, is to the following effect:— 

_ “1. Public Order, the administration of 
justice, constitution and organisation of all 
courts, except the Federal Court, and fees 
taken therein, preventive detention for rea- 
sons connected with the maintenance of pub 
ie order; persons subjected to such deten- 

on.” : 

Entry 3 provides:— . 

“3. Police, including railway and village 
police.” List IŒ is the Concurrent List and 
has two parts containing in total 36 entries. 
Entries 1 and 2 are as follows:— 

“1, Criminal law, including ail matters 


included in the Indian Penal Code at the date 


of the passing of this Act but excluding of- 
fences against laws with respect to any of the 
matters specified in List I or List II and ex- 
cluding the use of His Majesty’s naval, mili- 
tary and air forces in aid of the civil power. 

2. Criminal Procedure, including all mat- 
ters included in the Code of Criminal Pro- 
wane at the date of the passing of this 

2. The Central Reserve Police Force 
Act, 1949 came into effect from the 28th 
December, 1949, after being passed by the 
Constituent Assembly acting as the Federal 
Legislature. It was adopted by the Adoption 
of Laws Order, 1950. It was an Act to pro- 
vide for the constitution and regulation of 
an armed Central Reserve Police Force. 
The preamble of the Act states that whereas 
it was expedient to provide for the consti- 
tution and regulation of an armed Central 
Reserve Police Force, the Act was being pass- 
ed. Section 2 provides definitions. Sec- 
tion 3 provides for the constitution of the 
force, Section 4 deals with appointment and 
powers of superior officers, Section 5 with 
enrolment, Section 6 witb resignation and 
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withdrawal from the Force. Section 7 deals 
with general duties of the members of the 
Force. Section 7 is as follows:— 


“General duties of members of the 
Force:— (1) It shall be the duty of every 
member of the Force promptly to obey and 
to execute all orders and warrants lawfully 
issued to him by any competent authority, to 
detect and bring offenders to justice and to 
apprehend all persons whom he is legally au- 
thorised to apprehend and for whose appre- 
hension sufficient grounds exist. 

(2) Every member of the Force shall be 

liable to serve without and beyond, as well 
as within, the territory of India.” 
Sections 8 to 15 deal with the snperinten- 
dence, control and administration of the 
Force and internal discipline of the Force, 
Section 16 deals with the powers and duties 
conferrable and imposable -on members of 
the Force. Section 16 is as follows:— 

“16. Powers and duties conferrable on 
members of the Force:— 


(1) The Central Government may, by 
general or special order, confer or impose 
upon any member of the Force any of the 
powers or duties conferred or imposed on a 
police officer of any class or grade by any 
law for the time being in force. 

(2) Notwithstanding anything contained 
in the Code of Criminal Procedure, 1898, the 
Central Government may invest the Com- 
mandant or an Assistant Commandant with 
the powers of a Magistrate of any class for 
the purpose of inquiring into or trying any 
offence committed by a member of the Force 
and punishable under this Act, or any offence 
committed by a member of the Force against 
the person or property of another member: 

Provided that-— 

(i) when the offender is on Jeave or ab- 
sent from duty or (ii) when the offence is 
not connected with the offender’s duties as a 
member of the Force, or (iii) when it is a 
petty offence, even if connected with the of- 
fender’s duties as a member of the Force, 
the offence may, if the prescribed authority 
within the limits of whose jurisdiction the 
offence has been committed, so directs, be 
inquired into or tried by an ordinary Crimi- 
nal Court having jurisdiction in the matter.” 
Section 17 provides for protection for acts of 
members of the Force. Section 18 gives the 
power to make rules. Section 19 deals with 
validation of acts done before commence- 
ment of the Act. 


3. Counsel for the petitioner submit- 
ted that the police was a provincial subject 
and the Federal Legislature under the Gov- 
ernment of India Act, 1935, was incompetent 
to legislate on the subject of the police. It 
was urged that the Central Reserve Police 
Act, 1949 was in essence and in pith and sub- 
stance a legislation dealing with the police. 
It was also pointed out that the name of the 
Act and the Force constituted under the Act 
was also significant. It was an Act to cons- 
titute a Police Force. My attention was also 
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drawn to the fact that the expenses in con- 
nection with the said police are met from the 
Civil Budget. For the reasons aforesaid, 
counsel for the petitioner submitted that the 
Act was ultra vires the powers of the Consti- 
tuent Assembly when it enacted the impugn- 
ed law. Learned Advocate-General on the 
other hand contended that Constitution of an 
armed ‘Police Force was permissible under 
Entry 1 of List I of the Government of 
India Act, 1935. In view of the expression 
“any other armed forces”, learned Advocate- 
General further submitted that the Constitu- 
tion of the Central Reserve Police Force was 
valid, the conferment of powers on that 
Police Force was also valid in view of the 
Entry 1 and Entry 2 of List I of the Gov- 
ernment of India Act, 1935. It was urged 
that “criminal law” or in any event “crimi- 
nal procedure”, were wide enough concepts 
to include within their ambit the powers 
given to the Central Reserve Police Force. It 
was submitted that for dealing with offences, 
defined crimes ‘to be defined by any proper 
authority later if power and authority were 
given to certain body of persons, that came 
within the expression “criminal procedure”. 
Reliance was placed on Section 40 of the 
Indian Penal Code and Sections 54, 55, 59, 
62, 149, 151 and 152 of the Code of Crimi- 
nal Procedure and also on Section 1 of the 
Police Act, 1861. My attention was also 
drawn to Clause (38) of Section 3 of the 
General Clauses Act. It was submitted that 
the powers given by Section 23 of the Police 
Act, 1861 were procedural and would be 
covered by Entry 2 in List HI of the Gov- 
ernment of India Act, 1935. It was also 
urged by the learned Advocate-General that 
the fact that the “Police” was a State subject 
did not prevent the Government of India 
from maintaining or recruiting the cadre of 
the officers under the Indian Police Service. 
In the premises it was submitted that the 
Central Reserve . Police Force was a valid 
piece of legislation. Learned Advocate-Gene- 
ral further submitted that the petitioner in 
any event had no locus standi to maintain 
this application under Article 226 of the Con- 
stitution. Reliance was placed on certain 
dria to which reference will be made 
ter. 


4. In order to determine the contro- 
versy rajsed in this case, it would be neces- 
sary to reiterate certain principles regarding 
the interpretation and construction of consti- 
tutional provisions of the Government of 
India Act, 1935. In the case of Prafulla 
Kumar Mukherjee v. Bank of Commerce, 
Ltd., Khulna, 74 Ind App 23 = (AIR 1947 
PC 60), the Judicial Committee observed that 
in distinguishing between the powers of the 
divided jurisdictions under Lists I, H and MI 
of the Seventh Schedule to the Government 
of India Act, 1935, it was not possible to 
make a clean cut between the powers of the 
various legislatures. They were bound to 
overlap from time to time, and the rule which 
had been evolved by the Judicial Committee 
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whereby an impugned statute was examined 
to ascertain its pith and substance or its true 
nature and character for the purpose of 
determining in which particular list the legis- 
lation fell, applied to the Indian as well as 
to Dominion legislation. The extent of the 
invasion by the provincial legislature into 
subjects enumerated in the Federal List was 
material for the purpose of determining what 
was the pith and substance of the impugned 
Act. The Judicial Committee quoted with 
approval the observations of Sir Maurice 
Gwyer, C. J., in Subramanyan Chettiar v. 
Muttuswami Goundan, 1940 FCR 188 = 
(AIR 1941 FC 47). In the case of R. M..D. C. 
v. Union of India, AIR 1957 SC 628 the 
Supreme Court observed that in order to 
determine whether an act was valid or not, 
it was necessary to find out the aim, scope 
and object of the Act. In the case of the 
State of Rajasthan v. G. Chawla, AIR 1959 
SC 544, the Supreme Court was concerned 
with the validity of Ajmer (Sound Amplifiers 
Control) Act under the Constitution of India. 
The Supreme Court observed the legislatures 
in our country possessed plenary powers of 
legislation. That was so even after the divi- 
sion of legislative powers subject to this that 
the supremacy of the legislatures was con- 
fined to the topics mentioned in the Entries 
in the Lists conferring respectively powers on 
them. These entries, though meant to be 
mutually exclusive, were sometimes not real- 
ly so. They occasionally overlapped and 
were to be regarded as enumeratio simplex 
of broad categories. The Supreme Court also 
observed where in an organic instrument such 
enumerated powers of legislation existed and 
there was a conflict between the rival lists, 
it was necessary to examine the impugned 
legislation in its pith and substance and only 
if that pith and substance fell substantially 
within an Entry or Entries conferring legis- 
lative powers, was a legislation valid, a slight 
transgression upon a rival list, notwithstand- 
ing. The Supreme Court also observed that 
in order to find out the pith and substance, 
it was necessary to examine the language and 
purpose of the legislation. In the case of 
Balaji v. Income-tax Officer, AIR 1962 SC 
123, the Supreme Court observed that it was 
well settled that the Entries in the Lists were 
not powers but were only fields of legislation 
and that widest import and significance 
should be given to the language used by the 
Parliament in the various entries. It was 
held that the Entry 54 in the Federal List 
should be read not only as authorising the 
imposition of a tax but also as authorising 
an enactment which prevented the tax impos- 
ed being evaded. In the case of Calcutta 
Gas Company (Proprietary) Ltd. v. State of 
West Bengal, AIR 1962 SC 1044 the Supreme 
Court observed that in the matter of con- 
struing entries in the lists given in the 
Seventh Schedule of the Constitution certain 
Tules were well settled. The power to legis- 
late was given to the appropriate legislature 
by Article 246 of the Constitution. (In the 
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Government of India Act, 1935 correspond- 
ing to Article 246 of the Constitution, Sec- 
tion 100 of the Government of India Act, 
1935 gives the power to legislate). The Sup- 
Teme Court further observed that the entries 
in these lists were only legislative heads or 
fields of legislation, they demarcated the area 
over which the appropriate legislatures could 
operate. It was also settled that widest am- 
plitude should be given to the language of 
the entries. But some of the entries in the 
different lists or in the same list might over- 
lap and sometimes might also appear to be 
in direct conflict with each other. It was 
then the duty of the Court according to the 
Supreme Court, to reconcile the entries and 
bring about harmony between them. The 
Supreme Court laid down that the underly- 
ing principle in such cases was that general 
power ought not to be so construed as to 
make a nullity of a particular power confer- 
red by the same Constitution and operating 
in the same field, whén by reading the for- 
mer in a more restricted sense effect could 
be given to the latter -in its ordinary and 
natural meaning. Thus, every attempt should 
be to harmonize the apparently conflicting 
entries not only of different Lists but also 
of the same List and to reject that construc- 
tion which would rob one of the entries of 
its entire content and make it nugatory. 
Entries in the different lists should be con- 
strued liberally and with all their implications. 
Chief Justice Marshal of the American Sup- 
reme Court observed in the case of McCul- 
loch v. Maryland, (1819) 4 Wheat 316 “A 
constitution, to contain an accurate detail of 
all the sub-divisions of which its great 
powers will admit and of all the 
means by which they may be carried 
into execution, would partake of the prolixity 
of a legal code, and could scarcely be em- 
braced by the human mind. Its nature, there- 
fore, requires that only the great outlines 
should be marked, its important objects de- 
signated and minor ingredients which compose 
those objects be deduced from the nature of 
the objects themselves.” While construing 
the several entries widely and with implica- 
tions it is important to bear in mind that the 
aim of the Government of India Act, 1935 
was to make the different lists as exhaustive 
as possible. It was observed by the Jundi- 
cial Committeee in the case of Governor- 
General v. Province of Madras, AIR 1945 
PC 98 regarding the Government of India 
Act, 1935 that the lists were made as exhaus- 
tive as to leave little or nothing in the resi- 
duary field. In the case of C. P. Officer v. 
K. P. Abdulla and Bros., AIR 1971 SC 792, 
the Supreme Court observed a legislative 
entry did not merely enunciate powers, it 
specified a field of legislation and the widest 
import and significance should be attached to 
it. Power to legislate on a specified topic in- 
cluded the powers to legislate in. respect of 
matters which might fairly and reasonably 
be said to be comprehended therein. A tax- 


ing entry, therefore, conferred power upon 
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the legislature to legislate for matters ancil- 
lary or incidental including provision for pre 
venting evasion of tax. But the power con- 
ferred by sub-section (3) of Section 42 of 
Madras General Sales Tax Act to seize and 
confiscate and levy penalty in respect of all 
goods which were carried from one State to 
another in a vehicle whether the goods were 
sold or not was not incidental or ancillary to 
the power to levy sales tax. Furthermore, 
in view of the controversy in this case it is ne- 
cessary to remember that the principle of 
ejusdem generis is applicable in construing 
the several entries in the different lists of the 
7th Schedule of the Government of India 
Act, 1935. In the case of State of West Ben- 
gal v. S. K. Sirajuddin Batley, 1954 SCR 
378 = (AIR 1954 SC 193) the principle was 
applied by the Supreme Court in interpreting 
the Indian Independence (Rights, Property 
and Liabilities) Order 1947. But the said 
principle should not be normally applied in 
interpreting the constitutional provisions and 
should only be applied with caution. 

5. With the above principles in mind 
it is necessary to examine the provisions of 
the Central Reserve Police Force Act, 1949 
to find out to which entry or entries of the 
three lists of the 7th Sechedule of the Gov- 
ernment of India Act, 1935 properly and ap- 
propriately belonged. Section 3 of the Cen- 
tral Reserve Police Force Act, 1949 states 
that there shall continue to be an armed 
force maintained by the Central Government 
which shall be called the Central Reserve 
Police Force. Entry 1 of List I of the 7th 
Schedule of the Government of India Act, 
1935 speaks of “The Naval, military and air 
force of the Dominion and any other armed 
forces raised or maintained by the Domi- 
THOT ..seccescnesencee 7, Central Reserve Police 
Force is certainly an armed force raised op 
maintained by the Central Government. But 
two questions arise here, namely, whether 
the principle of ejusdem generis has any ap- 
plication here, and whether the Central Re- 
serve Police Force Act, 1949 in pith and sub- 
stance is an Act to maintain an armed force 
raised by the Central Government. If gene- 
ral word follows particular and specific words 
of the same nature as itself takes its meaning 
from them, then it is presumed to be res- 
tricted to the same genus as those words. In 
other words the general words are to be read 
as comprehending only things of the same 
kind as those designated by the specific 
words, unless of course, there be something 
to show, that a wider sense was intended, as 
for instance a proviso specifically excepting 
certain classes clearly not intended within the 
suggested genus. Reliance may be placed on 
Maxwell on Interpretation of Statutes, 11 Ed. 
p. 326, 327. This is known as the doctrine 
of ejusdem generis. But there is no scope of 
the application of this doctrine unless there 
is a genus or category. In the instant case 
Entry 1 List I of the 7th Schedule of the 
Government of India Act, 1935, the expres- 
sions “the naval, military and air forces of 
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the Dominion” are followed by the expres- 
sion “any other armed forces maintained 
by the Dominion”. The naval, air and military 
forces form one category these connote the 
armed forces of the country for its defence, 
Therefore the expression “any other armed 
forces” tend to indicate those forces which 
belong to the category of forces as army, 
navy and air force and those forces which 
are for the defence of the country. By the 
application of the doctrine of the ejusdem 
generis it should be inappropriate to include 
a civil armed force created for the public 
order and for the prevention and detection 
of crimes in the category of “any other arm- 
ed forces” in Entry I of List I of the 7th 
Schedule of the Government of India Act, 
1935. This is an important factor which has 
to be borne in mind but it would be inappro- 
priate to exclude the Central Reserve Police 
Force from the category of the “any other 
armed forces” in Entry I of List I of the 7th 
Schedude of the Government of India Act, 
1935 solely or mainly on this ground. It is, 
therefore, necessary to examine the pith and 
substance of the Central Police Force Act, 
1949. The said Act brings into existence a 
body of men known as the Central Reserve 
Police Force. It extends to the whole of 
India. All human institutions are supposed to 
be for certain purposes, these do not exist 
independently of the purposes. The Central 
Reserve Police Force Act, 1949 has 19 sec- 
tions — most of the sections deal with the 
set up and discipline of the force and only 
two sections namely Section 7 and Sec. 16 
deal with the duties of the members of the 
Force. These have been set out before, 
Under Section 7 the duties are — (1) to 
promptly obey and execute all orders and 
warrants, lawfully issued to him by any com- 
petent authority, (ii) to detect and bring of- 
fenders to justice and (iii) to apprehend all 
persons whom he is legally authorised to ap- 
prehend and for whose apprehension sufi- 
cient grounds exist. Sub-section (2) of Sec- 
tion 16 deals with the authority and power 
of the commandant and assistant comman- 
dant_of the Force with the members of the 
Force. Sub-section (1) of Section 16 em- 
powers the Central Government, by special 
or general order, to confer and impose upon 
any member of the Force any of the powers 
or duties conferred or imposed on a police 
officer of any class or grade for the time 
being in force. Under Entry 3 of List It 
of the 7th Schedule to the Government of 
India Act, 1935 “Police” was a subject on 
which the provincial legislature had the exclu- 
sive jurisdiction to legislate. In the Oxford 
Dictionary, the word “Police” has been de- 
fined in the following manner — “The de- 
partment of Government which is concerned 
with the maintenance of public order and 
safety, and the enforcement of law: the ex- 
tent of its functions varying greatly in dif- 
ferent countries and at different periods. The 
Civil Force to which is entrusted the duty 
of maintaining public order, enforcing regu- 
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lations for the prevention and punishment of 
breaches of the law, and detecting crime.” 
In the case of State of Punjab v. Barkat 
Ram, AIR 1962 SC 276 at p. 278 the Sup- 
reme Court observed as follows:— 


“The Police Act, 1861 (Act V 1861), is 


described as an Act for the regulation of 
police, and is thus an Act for the regulation 
of that group of officers who come within 
the word ‘police’ whatever meaning be given 
to that word. The preamble of the Act fur- 
ther says: ‘whereas it is expedient to re-orga- 
nise the police and to make it a more effi- 
cient instrument for the prevention and de- 
tection of crime, it is enacted as follows. 
“This indicates that the police is the instru- 
ment for the prevention and detection of 
crime which can be said to be the main ob- 
ject and purpose of having the police. Sec- 
tions 23 and 25 lay down the duties of the 
police officers and Section 20 deals with the 
authority they can exercise. They can exer- 
cise such authority as is provided for a police 
officer under the Police Act and any Act fop 
regulating criminal procedure. The authority 
given to police officers must naturally be to 
enable them to discharge their duties effi- 
ciently. Of the various duties mentioned in 
Section 23 the more important duties are to 
collect and communicate intelligence affecting 
the public peace, to prevent the commission 
of offences and public nuisances and to de 
tect and bring offenders to justice and to ap- 
prehend all persons whom the police officer 
is legally authorised to apprehend. It is clear, 
therefore, in view of the nature or the duties 
imposed on the police officers, the nature of 
the authority conferred and the purpose of 
the Police Act, that the powers which the 
police officers enjoy are powers for the effec- 
tive prevention and detection of crime in 
order to maintain law and order.” The Sup- 
reme Court observed at p. 289 of the report 
as follows:— 

“Shortly stated, the main duties of the 
police are the prevention and detection of 
crimes. A police officer appointed under the 
Police Act of 1861 has such powers and 
duties under the Code of Criminal Proce- 
dure, but they are not confined only to such 
police officers. As the State’s power and 
duties increased manifold acts which were at 
one time considered to be innocuous and 
even praiseworthy have become offences, and 
the police power of the State gradually begins 
to operate on different subjects. Various 
Acts dealing with Customs, Excise, Prohibi- 
tion, Forest, Taxes, etc., came to be passed, 
and the prevention, detection and investiga- 
tion of offences created by those Acts came 
to be entrusted to officers with nomencla- 
tures appropriate to the subject with refer- 
ence to which they functioned. It is not the 
garb under which they function that matters, 
but the nature of the power they exercise 
or the character of the function they perform 
is decisive. The question, therefore, in each 
case is, does the officer under a particular Act 
exercise the powers and discharge the duties 
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of prevention and detection of crime? If he 
does, he will be a police officer.” 


6. The Police Act, 1861 as amended ag 
modified by the different provincial and State 
legislatures regulates and controls the police. 
In the preamble to the said Act it had been 
stated that it was passed as it was expedient 
to reorganise the Police and make it a more 
efficient instrument for the prevention and 
detection of crime. Section 23 of the Police 
Act is in the following terms:— 

“93. Duties of Police officers. It shall 
be the duty of every police officer promptly 
to obey and execute all orders and warrants 
lawfully issued to him by any competent au- 
thority, to collect and communicate intelli- 
gence affecting the public peace, to prevent 
the commission of offences and public nui- 
sances; to detect and bring offenders to jus- 
tice, and to apprehend all persons whom he 
is legally authorized to apprehend and for 
whose apprehension sufficient grounds exist; 
and it shall be lawful for every police offi 
cer, for any of the purposes mentioned in 
this section, without a warrant, to enter and 
inspect any drinking shop, gaming-house op ` 
other place of resort of loose and disorderly 
characters.” 


7. It should be observed that the es- 
sential functions and duties of the Police 
Officers under the Police Act as well as the 
members of the Central Reserve Police Force 
under the Central Reserve Police Act 1949 
are identical, namely, (i) to obey and execute 
all orders and warrants lawfully issued to 
them by any competent authority, (ii) to de- 
tect and bring offenders to justice, (iii) to ap- 
prehend all persons whom they are legally 
authorised to apprehend and for whose ap- 
prehension sufficient grounds exist. All these 
duties are essential duties for the detection 
and prevention of crimes and maintenance 
of public law and order. As mentioned, 
hereinbefore, the Central Reserve Police 
Force Act, 1949 also authorised the Central 
Government to confer all the powers of the 
Police Officers of any Grade on the members 
of the Central Reserve Force. It appears to 
me that in pith and in substance, the Cen- 
tral Reserve Police Force Act, 1949 was an 
Act dealing with the subject of Police. The 
aim, object and purpose of the said Act were 
to create a body of men for performance of 
the functions which are performable by the 
members of the Police. The only difference 
is that all the members of the Central Re- 
serve Police Force are armed and the various 
sections of the Act authorised and imposed 
a strict military discipline for the members 
of the Central Reserve Police Force. But 
the object for their creation appears to be 
the performance of the functions perform- 
able by the police in a more efficient man- 
ner. Police, as mentioned, hereinbefore, was! 
a Provincial subject under the Government 
of India Act, 1935. It has been held and, 
with respect in my opinion rightly, in the case 
of Pooran v. U. P; State, AIR 1955 All 370 
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that the word “police” was wide enough to 
empower the State Legislature to create an 
armed constabulary. 


8. As mentioned hereinbefore, learn- 
ed Advocate-General first contended that the 
impugned legislation would be valid undep 
Entry 1 of List I of the 7th Schedule of 
the Government of India Act, 1935. I am 
unable to accept this position. Criminal Law 
would mean and include legislation creating 
new offences or new crimes. The expression 
“Criminal Law” does not cover a legislation 
which does not create any offence or any 
crime as such. The creation of a force op 
a body of men for the prevention and detec- 
ition of crime does not, in my opinion, come 
within the ambit of the expression “criminal 
law” however liberally and widely that ex- 
pression might be construed. Criminal Law 
connotes only the quality for such acts on 
omissions as are prohibited under the ap- 
propriate penal provision by the authority of 
law. Reliance may be placed on the obser- 
vations of the Judicial Committee in the case 
of Proprietary Association v. Attorney Gene- 
ral, AIR 1931 PC 94 at p. 99 of the report. 
Reliance may also be placed on the observa- 
tions of the Privy Council in the case of In 
re: The Board of Commerce Act, 1919, and 
the Combines and Fair Prices Act, 1919 
(1922), 1 AC 191 at p. 199 of the report. 


9. It was then contended that the im- 
pugned legislation so far as the conferment 
of powers on the members of the Central Re- 
serve Force by Section 7 and Section 16 of 
the Act were concerned, would be covered 
by the expression “criminal procedure” in 
Entry II of List I of the 7th Schedule of 
the Government of India Act, 1935. In this 
connection, as mentioned hereinbefore, learn- 
ed Advocate-General, referred to the various 
provisions of the Code of Criminal Proce- 
dure in support of the proposition that the 
powers which have been given to the various 
police officers under the Code of Criminal 
Procedure are for the detection and preven- 
tion of crimes. The argument was that 
though the members of the Central Reserve 
Police Force had the powers to deal with the 
powers and duties of the Police Officers as 
members of the Central Reserve Police For- 
ces, these powers and duties were still the 
subject-matter of the “Criminal Procedure 
Code” and as such were covered by Entry II 
of List IH of the 7th Schedule of the Gov- 
ernment of India Act, 1935. It is true that 
various powers have been given by the Code 
of Criminal Procedure itself to the Police 
Officers for the prevention and detection of 
crimes. It is also true that the expression 
“procedure” in its widest connotation would 
include all stages involved for the detection, 
prevention and prosecution of crimes and of- 
fences. But it has to be borne in mind that 
the expression “procedure” has also a restric- 
tive connotation. In the case of State of 
Seraikella v. Union of India, ATR 1951 SC 
253 at p. 266 the expression “procedure” was 
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construed to mean the successive steps in liti- 
gation. See also the observations in the case 
of Colonial Sugar Refining Co. v. Irving, 1905 
AC 369. Criminal Procedure Code, as men- 
tioned, hereinbefore, deals with the various 
sections and various powers have been given 
to the Police Officers and others thereby for 
the prevention and detection of crimes and 
for execution of all lawful warrants. But it 
appears to me that in case of an Act which 
deals only with the creation of a body of 
men for certain specified purposes and the 
purposes being prevention and detection of 
crimes and maintenance of law and order, it 
is not possible to construe or to consider 
such a legislation as falling within the ambit 
of the expression “Criminal Procedure”. It 
has to be emphasised that the Central Re- 
serve Police Force Act, 1949 creates no of- 
fence, imposes no obligation as such upon 
the citizen but only creates an armed body 
of men to perform ` the identical functions 
performable by the members of the Police 
Force. Therefore, this legislation, in my 
opinion, has to be construed differently from 
other legislations whereby offences are creat- 
ed and incidentally fór the proper detection 
and prevention of such offences, certain pro- 
cedural powers identical with the powers of 
the Police Officers are given to. the persons 
charged with the administration of those 
legislations. It is also different from an act 
which deals mainly with the matters of pro- 
cedure of litigations, criminal or civil, and in- 
cidentally gives certain authority and juris- 
diction to the Police Officers or give certain 
authority or jurisdiction to others similar to 
those enjoined by the Police Officers. Fur- 
thermore, as has been observed by the Sup- 
reme Court, in the case of AIR 1962 SC 
1044 at p. 1049-1050 that the general power 
ought not to be so construed as to make a 
nullity of a particular power conferred in 
the same field, when by reading the former 
in a more restricted sense effect could be 
given to the latter in its ordinary and natu- 
ral meaning. ‘Therefore, the effect should be 
given to the expression “police” appearing in 
Entry IM of List I of the 7th Schedule of 
the Government of India Act, 1935 and that 
expression would be robbed of its meaning 
and content if it is held that by virtue of 
expression “any other armed forces” in 
Entry I list I of the 7th Schedule or “Crimi- 
nal Procedure” of Entry IL of List HI of 
the 7th Schedule, an Act could have been 
passed for the creation of a body of men for 
the performance of the functions of the 
police in an efficient and effective manner. 
The question can also be looked at from an- 
other point of view. Could the provincial 
legislature have passed a similar Act like the 
Central Reserve Police Act, 1949 for the pro- 
vince under the head “Police” in Entry HI of 
List II of the Government of India Act, 1935? 
In my opinion it could have passed such a 
legislation. It has further to be borne in 
mind that “Public order” was a provincial 
subject. 
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10. For the reasons aforesaid, I have, 
therefore, come to the conclusion that in pith 
and substance in view of its aim, scope and 
purpose, the Central Reserve Police Act 1949 
is an Act dealing with the “Police” and comes 
within the expression “police” in Entry 3 of 
List If of the 7th Schedule of the Govern- 
ment of India Act, 1935. In the preinises 
the said legislation was ultra vires and be- 
yond the competence of the Constituent As- 
sembly acting as the Federal Legislature. In 
the premises, it was an invalid law at the 
time when it was enacted and as such it 
could not have been law in force when the 
Constitution came into force. 


11. It has to be emphasised that the 
question might have been different if the im- 
pugned legislation had been passed by the 
Parliament under the Constitution of India. 
It has to be remembered that the Article 248 
of the Constitution gives the residuary powers 
of the Constitution (sic) is significantly diffe- 
rently worded from the S. 104 of the Gov- 
ernment of India Act, 1935 which dealt with 
the residuary powers of legislation. My at- 
tention was not drawn to any notification em- 
powering the Federal Legislature in terms of 
the Section 104 of the Government of India 
Act, 1935 to enact the impugned legislation. 
It has to be noted, further, that Entry 97 of 
the List I of the Constitution of India deals 
with the residuary powers of the Parliament. 
There was no such corresponding entry in 
the Government of India Act, 1935. It is 
therefore not necessary for me to consider 
the principles which the Supreme Court had 
occasion to consider in the case of Union of 
India v. Harbasan Singh Dhillon, 83 ITR 
582 = (AIR 1972 SC 1061). It is also ne- 
cessary to point out that under the Constitu- 
tion of India Entry I of List I of the 7th 

” Schedule deals with the public order but ex- 
cludes from the concept of public order the 
use of naval, military or armed force or 
any other armed force of the Union in aid 
of the civil powers. But in Entry I of List H 
of the Government of India Act, 1935 the 
concept of public order did not exclude the 
use: of “any other armed force”. In view 
of the fact that the Central Reserve Police 
Act, 1949 applies to the whole of India the 
question whether the impugned legislation 
was otherwise valid under sub-section (4) of 
Section 100 of the Government of India Act 
1935 does not fall for consideration. 


12. Learned Advocate-General con- 
tended that the fact that “police” was a pro- 
vincial subject did prevent continuance of an 
All India Police Service. That is so but that 
is because of Section 244 of the Government 
of India Act, 1935 and Article 312 of the 
Constitution of India. This argument there- 
fore cannot support the proposition contend- 
ed for by the learned Advocate-General. 


13. Counsel for the petitioner drew 
my attention to the fact that expenses for 
the Central Reserve Police were met out of 
Civil Budget. That in my opinion is not a 
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relevant consideration for the determination 

of the question whether the Act was valid 

or not. Counsel also relied on the name of 

the force in support of his argument. Name 

is a factor but not a decisive or an import- 

out factor in adjudicating the validity of the 
ct. 


14. The next question that requires 
consideration, is whether the petitioner has 
any locus standi to maintain this application. 
The petitioner, admittedly was not arrested 
or had not been inflicted any punishment by 
the members of the Central Reserve Police 
Force. The petitioner is a citizen of India. 
He is a resident of West Bengal. He was 
formerly a member of the Legislative As- 
sembly. It has been further stated that the 
members of the Central Reserve Police Force 
have been stationed in different parts of West 
Bengal. The petitioner has alleged certain 
wrongful acts on the part of the members 
of the Central Reserve Police Force. It is 
not necessary for me to determine whether 
those alleged acts took place or not or whe- 
ther the said acts were justified or not. Affi- 
davits have been filed on behalf of the res- 
pondents controverting the allegations made 
on behalf of the petitioner. The petitioner 
had made this application on behalf of the 
people of West Bengal. He sought for leave 
under Order 1, Rule 8 of the Code of Civil 
Procedure but he was not granted such leave. 
Te petitioner belongs to the Communist 
Party of India (Marxist) and claims that he 
resides at Dum Dum Police Station. Accord- 
ing to the petitioner, on the 13th January, 
1971, a procession of workers belonging to 
his Party led by the petitioner was halted and 
dispersed by the Central Reserve Polica 
Force. The last allegation was however 
made by the petitioner in his affidavit-m- 
teply which the respondents had no occasion 
to controvert. The question is, upon these 
facts, has the petitioner any locus standi to 
maintain this application. Learned Advo- 
cate-General drew my attention to the case 
of AIR 1962 SC 1044 (supra) in support of 
the submission that the petitioner had no 
legal right. The Supreme Court observed in 
the aforesaid decision that Article 226 of the 
Constitution in terms did not describe the 
classes of persons entitled to apply there- 
under, but it was implicit for the exercise of 
the extraordinary jurisdiction that the relief 
asked for must be one to enforce a legal 
tight. The existence of the right was the 
foundation for the exercise of jurisdiction of 
the High Court, under Article 226. The 
legal right that could be enforced under Arti- 
cle 226 of the Constitution should ordinarily 
be the right of the petitioner himself whol 
complained of infraction of such right and! 
approached the court for relief. The right that! 
could be enforced under Art. 226 also should! 
ordinarily be personal or individual right of! 
the petitioner himself. It appears that in the 
case of Venkata Rao v. State of Andhra Pra 
desh, AIR 1966 SC 828, the Supreme Court 
had occasion to consider the question and the 
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Supreme Court observed at page 833 of the 
report as follows:— 

“Has the appellant a right to file the 
petition out of which the present appeal has 
arisen? The appellant is the President of the 
Panchayat Samithi of Dharmajigudem. The 
villagers of Dharmajigudem formed a com- 
mittee with the appellant as President for the 
purpose of collecting contributions from the 
villagers for setting up the Primary Health 
Centre. The said committee collected Rupees 
10,000/- and deposited the same with the 
Block Development Officer. The appellant 
represented the village in all its dealings with 
the Block Development Committee and the 
Panchayat Samithi in the matter of the loca- 
tion of the Primary Health Centre at Dha- 
rmajigudem. His conduct, the acquiescence 
on the part of the other members of the 
committee, and the treatment meted out to 
him by the authorities concerned support the 
inference that he was authorised to act on be- 

alf of the committee. The appellant was, 
therefore, a representative of the committee 
which was in Jaw the trustees of the amounts 
collected by it from the villagers for a pub- 
lic purpose. We have, therefore, no hesita- 
tion to hold that the appellant had the right 
to maintain the application under Article 226 
of the Constitution. This Court held in the 
decision cited supra that “ordinarily” the 
petitioner who seeks to file an application 
under Article 226 of the Constitution should 
be one who has a personal or individual 
right in the subject-matter of the petition. A 
personal right need not be in respect of a 
proprietary interest: it can also relate to an 
interest of trustee. That apart, in exceptional 
cases as the expression “ordinarily” indi- 
cates, a person who has been prejudicially 
affected by an act or omission of an autho- 
rity can file a writ even though he has no 
proprietary or even fiduciary interest in the 
subject-matter thereof. The appellant has 
certainly been prejudiced by the said order. 
The petition under Art. 226 of the Con- 
stitution at his instance is, therefore, main- 
tainable.” 
It appears to: me that it is true that unless 
the impugned legislation is enforced against 
a particular person that person has no right 
to challenge the validity of the Act. It how- 
ever is clear that maintenance of law and 
order is a matter in which all citizens are 
affected and regulations imposed by such 
legislations, which empower Police Officers 
to perform the various duties for the main- 
tenance of law and order and for the detec- 
tion and prevention of crimes, become en- 
forceable against all. It has to be also borne 
in mind that the petitioner is connected with 
certain political party. In this country poli- 
tical parties often take the method of agita- 
tion. Those who enforce law and order come 
in direct contact often with those who are 


in active agitational public life. The mem- - 


bers of the Central Reserve Police Force 
have been deployed in the different parts of 
West Bengal. The petitioner has stated about 
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a procession being halted by the members 
of the Central Reserve Force which was 
being led by the petitioner. Though the 
petitioner made this allegation in the affida- 
vit in reply — respondents did not seek any 
opportunity to file any affidavit to contro- 
vert this particular allegation. In the premi- 
ses in my opinion it cannot be said that the 
petitioner has not been prejudiced by the 
impugned legislation and its enforcement in 
West Bengal. Petitioner’s prejudice was not 
problematic or remote but actual and imme- 
diate. In the premises I am of the opinion 
that the petitioner has locus standi to main- 
tain this application. 

15. The petitioner is obviously one 
of those who does not like the presence of 
the Central Reserve Police in West Bengal. 
I am not oblivious to the fact that there are 
sections of people in West Bengal who want 
the continuance of the Central Reserve 
Police Force in West Bengal. But the views 
of either of these sections and my personal 
views, whatever they may be and if there be 
any, about the desirability of the continu- 
ance of the Central Reserve Force in West 
Bengal are not relevant at all in determin- 
ing the validity of the impugned legislation. 

16. For the reasons mentioned here-| 
inbefore I must hold that the Central Reserve 
Police Force Act, 1949 was ultra vires the! 
Government of India Act, 1935 and as such’ 
was not law in force within the meaning of; 
Art. 372 of the Constitution. The respon- 
dents are, therefore, directed to forbean 
from giving effect to the Central Reserve 
Police Force Act, 1949 in West Bengal, and 
further directed not to enforce the said Act 
in the State. Let writ in the nature of man- 
damus issue accordingly. The Rule is made 
absolute to the extent indicated above. 
There will be no order of the costs of this’ 
application. In view of the fact that this 
legislation has continued for a considerable 
length of time, I stay the operation of 
the order passed today for a period of 
twelve weeks to enable the respondents to 
take such steps as they may be advised. 

Petition allowed. 
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ORDER :— This is a vendor-purchas- 

ers summons taken out by the plaintiff Mrs. 
Eishu Chugani. The purchaser under an 
agreement dated the 24th January, 1967 
agreed to purchase the premises No. 3, Hun- 
ger Ford Street, situated in Calcutta within 
the Original Jurisdiction of this Court. The 
defendants are the partners of the partner- 
ship firm M/s. Arun & Co. carrying on busi- 
ness at No. 38, Indian Exchange Place. The 
defendants are the vendors under the said 
agreement dated the 24th January, 1967. 
The facts leading to the filing of this O. S. 
suit are stated hereunder. 
i $ By an agreement in writing dated 
the 24th January, 1967 tbe defendants 
agreed to sell to the plaintiff and tbe plain- 
tif agreed to purchase from the defendants 
the premises No. 3, Hunger Ford Street, at 
and for the sum of Rs. 9,74,000/- besides a 
sum not exceeding Rs. 47,000/- for the build- 
ing material, free from all encumbrances 
subject to the defendants making out a mar- 
ketable title to the said premises. The terms 
and conditions of the agreement for sale 
would appear from the copy of the said 
agreement annexed to the plaint herein and 
marked with the letter ‘A’. 


3. The said agreement provided 
inter alia that “subject to the defendants 
(Contd. on Col. 2) i 
Question 


The vendors have produced a conveyance 
dated 25th March, 1961, executed by 
Mohammed Nazrul Haq Chowdh 
others in favour of Arun & Co. 

@ Please explain how the minor’s share 

> in the said premises could be valid- 
ly sold by their partner without an 
order of the Court? 


Gi) The vendors shall obtain proper 
order authorising sale. T 


8. The said answers did not explain 
nor justify the transfer of the minors’ inte- 
_ rest in the property. The said answers, there- 
fore, failed to make out a marketable title 
to the said property. The said fact was point- 
ed out by the plaintiffs solicitor’s Jetten 
dated April 1, 1967, which. is the plaintiff’s 
document No. 14 and defendant’s document 
No. 7 disclosed in these proceedings. By the 
said letter the said solicitor demanded re- 
fund of the earnest money of Rs. 1,00,000/- 
deposited with the defendants by the plain- 
tiffs in terms of the agreement, for sale. By 
his letter dated April 10, 1967, the vendor’s 
solicitor wrote to the plaintiff’s solicitor in- 
forming him that at the time of sale of the 
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thaking out a good marketable title the sale 
and purchase would be completed within a 
period of three months from the date of 
making over the documents of title provid- 
ed that the defendants produce the Corpo- 
ration sanction with minor alterations, if 
any, as provided in the Calcutta Municipal 
Act of the latest plan submitted in respect 
of the premises now being construed before 
the date of the sale and a Certificate of the 
Master Sathe & Kothari, Architects that 
the foundation work has been executed ac- 
cording to the specification plan and design 
submitted to the Corporation and allowed 
by the Corporation.” 

4. ime under the said contract was 
of essence of the contract. 

5. The defendants’ solicitor sent to 
the plaintiff’s solicitor certain documents of 
T Telating to the premises on January 30, 

6. From searches made as well as 
the documents of title the plaintiff’s solici- 
tor came to learn that the property in suit 
was purchased by the vendors by a convey- 
ance dated the 25th March, 1961 executed 
by Md. Nazmul Haq. Chaudhury and others 
whereby and whereunder right, title and inte- 
rest of two minors in the said property were 
purported to have been conveyed by’ thein 
father and natural guardian. 

7. In view of the aforesaid in the 
requisition on title made by the plaintiff’s 
solicitor inter alia the following questions 
were put which together with the answers 
thereto given by the defendants’ solicitor are 
set out hereunder ; 


Answer 
In view of the two Indemnity Bonds both 


dated 24-3-1961 executed by the Central 
Bank of India Ltd. in favour of the Ven- 
dor for the shares of the minors and also 
the Indemnity Bond dated 25-3-1961 exe- 
cuted by Md. Nazrul Hug. Choudhury & 
Another in favour of the Vendor the inte- 
rest of the purchaser in respect thereof is 
apmly safe-guarded. 


In view of the above, the question does not 


arise. Further none of the partners of the 


‘ vendor is minor and so order cannot be 


obtained. 


said property to the vendors, the said pro- 
perty was in a bad state of decay and money 
was required by the guardians of the minors 
for the education of the minors and that 
the price paid by the vendors was much 
more than the market value of the premises. 

9. It appears from the records that 
the area of the land comprised of the pre- 
mises was little over 18 cottahs. There was 
a two storied building on the said premises. 
The vendors purchased the said property 
from their vendors at and for the price of 
Rs. 1,30,000/-. It appears, that portions of 
the property had been let out to M/s. Bal- 
mer Lawrie & Co. Ltd. at a monthly rent 
of Rs. 453/-. The plaintiff’s solicitor in theis 
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letter dated April 13, 1967, which is P. D. 
No. 16 and D.D. No. 9 asked for further 
evidence to justify the sale by the father of 
the minor vendors of the share of the minors 
in the property and reiterated that their 
client was ready and willing to complete the 
sale provided the vendors made out a mar- 
ketable title and subject to their producing 
the necessary certificate of income-tax clear- 
ance and Wealth Tax Clearance. In answer 
to the said letter the defendants’ solicitor by 
their letter dated a 22, “1967, which is 
P. D. No. 17 and D . No. 10 said inter 
alia as follows: 


“Our client deny that the answers given 
are not sufficient to justify the sale by the 
father of the minor vendors ... ... our 
client have made out a marketable title ... ... 
The question of SUNS further evidence 
does a arise ... ... 


By their Tetter. dated April 29, 
1967" Sija. Nahar & Dutta informed the de- 
fendant’s solicitor that they had presented 
an application for originating summons for 
determining the question as to whether the 
defendants made out a marketable title. By 
letter dated March 2/10, 1967, which is 
P. D. No. 19 and D. D. No. 11 the defen- 
dants purported to cancel the said contract 
and forfeited the earnest money of Rs. 1 
lakh as liquidated damages. 


11. It appears from the documents 
disclosed that the minors were, besides the 
premises in suit also owners of other pre- 
mises being premises No. 214/1/5, Lower 
Circular Road, Calcutta. It also appears that 
at least a part of this property was rented 
and was fetching a decent sum as and by 
way of rent. The father of a mohammedan 
minor is his legal guardian, but such legal 
guardian has no power to sell the immovable 
property of the minor except in the follow- 
ing cases: 

A. Where such sale fetches double the 
value of the property, 

B. Where the minor has no other. pro- 
perty and the sale is necessary for his main- 
tenance, 

C. Where there are debts of the deceas- 
ed and there are no other means of paying 
them, 

D. Where thers are legacies to be paid 
and there are no other means of paying 
them, 

E. Where the expenses exceed the in- 
come of the property, 

F. Where the property is falling into 
decay, an 

G. ‘Where the property has been usurp- 
ed and the guardian has reason to fear that 
there is no chance of fair restitution. (See 
Imambandi v. Mutsaddi, (1918) 45 Ind App 
73 = (AIR 1918 PC 11), Kali Dutt v. Ab- 
dul Ali, (1888) 16 Ind App 96 (PC); Yea- 
juddin Pramanick v. Rup Manjari, AIR 
1936 Cal 326. 


12. Admittedly in the instant case 
| the minor had other properties. There is no 
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evidence on record to show that the pro- 
perty was in a bad state of decay. There- 
fore, in the absence of further evidence it 
could not be said that the guardian was 
within his power to sell the property and 
that the sale was valid. There is also no sir- 
cumstantial evidence on record to show that 
the guardian was entitled to sell the minor’s 
share in the property. Therefore, it is evi- 
dent that the vendors failed to justify the 
sale of the minors’ share in the property by 
their vendors and so failed to make out a 
marketable title to the said property. 

13. From the correspondence and in 
particular their refusal to adduce further 
evidence to justify the sale of the minors’ 
share, it is clear that the defendants were 
not ready and willing to perform their part 
of the contract. 


14, Mr. Bhabra appearing on behalf 


` of the defendants submitted that the ques- 


tions framed in this proceeding for answer 
by Court show that the plaintiffs had not 
accepted the repudiation, if any, made by 
the defendants of the said contract, but has 
kept the contract alive and the questions as 
posed before the Court entitles the defen- 
dants to make out a title to the property 
on the date of hearing. According to i 
Bhabra the defendants have done so by pro- 
ducing, deeds of confirmation of the sale of 
the minors’ share in the property executed 
by the minors on attainment of majority. 
Thus, according to Mr. Bhabra there is no 
doubt that tbe defendants have now made 
out a marketable title to the property. 


15. In my view, however, the date 
which is material for our purpose in com- 
ing to a finding as to whether tbe defen- 
dants have made out a marketable title to 
the property is the date, when the Originat- 
ing Suit was filed i.e. 29th April, 1967. On 
that date both the minors were still minors 
and the documents confirming the sale were 
not executed. 

16. For all the reasons stated above 
I answer the questions posed to the Court 
in this O. S. Suit as under: 

Q. 1. Have- the defendants made out a 
marketable title in accordance with the said 


agreement for sale dated 24th January, 
1967? 
Ans. No. 


Q. 2. Is the plaintiff entitled to rescind 
the agreement and to receive the said sum 
of Rs. 1,00,000/-? 

Ans. Yes. 

17. In the premises I direct the 
defendants to refund to the plaintiffs the 
said sum of Rs. 1,00,000/- deposited with 
them as and by way of earnest money and 
in part payment of consideration of the said 
property together with interest on the said 
sum at 6 per cent per annum from 24th 
January, e until re-payment. 

18. The defendants shall. also pay 


costs of this suit. 
Order accordingly. 
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Essential Commodities Act (1955), Sees. 3 
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AIR 1969 SC 634 = (1969) 3 SCR 


341, State of Gujarat v. Shantilal 13. 


ORDER:— This is an application for 
appropriate rates and directions directing the 
respondents to forthwith recall, cancel and 
withdraw the West Bengal Rice Mills Con- 
trol Order, 1967 and also for an order direct- 
ing the respondents to refrain from giving 
effect or further effect to the provisions of 
the said levy order and for other incidental 
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2. Petitioner No. 1 is a Director of a 
Rice Milling Company, the petitioner No. 2 
is a partner of a firm engaged in milling rice 
and the petitioner No. 3 is a society register- 
ed under the Societies Registration Act. 
the members of the petitioner No. 3 claim to 
be the licensed millers of rice. The business 
of rice mills consists of the purchase of paddy 
from the market and recovery of rice from 
such paddy . for ultimate sale of rice to 
wholesalers in different parts of the State. 


3. On April 18, 1967, the respondent 
made an order known as the West Bengal Rice 
Mills Control Order, 1967 in exercise of 
powers conferred by Section 3 of the Essen- 
tial Commodities Act, 1955. On the same 
day, the respondent also made another order 
known as the West Bengal Rice Mills (Levy) 
Order, 1967. This order was published in 
the Calcutta Gazette on the same day. Under 
Clause 4 of this order procurement price 
was fixed for different grades of rice. Clause 4 
of the order is as follows: 

“(4) Procurement prices — (J) For pur- 
pose of this order, the procurement prices of 
different varieties and grades of rice shall, 


reliefs. subject to ‘the provisions of . sub-para- 

(Contd. on Col, 2) = »„» graphs (2) and (3) be as follows: 

Variety fi Grade Rate pr quintal 
Se 
i ic (i) Common 93.75 
pee Gi) Fine 97.80 
i (iii) Superfine 101.80 

Aus and Boro Rice All Grades 93.75” 


4. Under the 1967 Levy Order whole 
of the rice in the possession of the rice 
was to be sold either to the Director or the 
Food Corporation. According to the peti- 
tioners the entire quantity of rice held by 
them was obtained by the respondents and 
the price was paid on the basis of procure- 
ment price fixed by Clause 4 of the order 
set out above, that is to say, at Rs. 97.80 
per quintal. 

5. The petitioners’ contention is that 
the procurement price fixed by the Levy 
Order has been so fixed arbitrarily and in 
total disregard to the provisions of the Essen- 
tial Commodities Act, 1955 under which she 
fixation of procurement price was purported 
to be made. According to the petitioners the 
provisions in that Act contain elaborate direc- 
tions for fixing of the procurement price and 
such provisions the petitioners contend, have 
not been complied with. In consequence of 
this wrongful act on the part of the respon- 
dents,. the petitioners contend, they have not 
been able to obtain from the respondents the 
price to which they are ‘entitled for the rice 
which they have been compelled to sell to the 
Director or the Food Corporation. 

6. In support of this contention Mr. 
Mukherjee appearing for the petitioners first- 
ly relied upon the provisions in Section 3 
Gii) (c) of the Essential Commodities Act. 
Section 3 deals with powers to control pro- 
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duction, supply, distribution, etc., of essen- 
tial commodities. Sub-section (3) of this sec- 
tion provides that where any person sells any 
essential commodity in compliance with an 
order made with reference to clause (f) of 
sub-section (2) he shall be paid the price 
therefor as provided in clause (a), clause (b) 
and clause (c) thereunder. Clause (a) deals 
with an agreement between the parties with 
regard to the price on the basis of the con- 
trol price. This clause, it was submitted, did 
not apply because there was neither any con- 
trol price nor any agreement between the 
parties. Clause (b) deals with the price which 
is to be calculated with reference to the con- 
trol price in the absence of an agreement be- 
tween the parties. This clause, according to 
Mr. Mukherjee, did not apply because there 
was no control price. Clause (c) says that 
where neither clause (a) nor (b) applied, 
the price is to be calculated at the market 
rate prevailing in the locality at the date of 
sale. It was submitted that clause (c) is the 
material provision for fixing procurement 
price with regard to the rice in question. In 
other words, it was argued that since clauses 
(a) and (b) have no application in fixing the 
procurement price the State Government 
should have kept in view the provisions in 
clause (c). Mr. Mukherjee argued that the 
procurement price was fixed without any re- 
ference to the market price with the result 
that his client had been deprived of a fair 
return for the price which he had been com- 
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pelled to sell to the agents of the State Gov- 
ernment, 

7. Mr. Mukherjee also relied on the 
provisions in Section 3A (iii) (c) which also 
prescribes . that where clauses (a) and (b) 
under S. 3-A (iii) did not apply the price will 
be the price calculated with reference to the 
average market rate prevailing in the loca- 
lity during the period of three months imme 
diately preceding the date of the notification. 


8. Reliance was also placed by Mr. 


Mukherjee on explanation under Section 3-B . 


of the Act which says that for the purpose 
of this sub-section “post harvest period” in 
relation to any area means a period of fouy 
months beginning from the last day of the 
fortnight during which harvest operations nor- 
‘mally commence. Mr. Mukherjee also sub- 
mitted that in this case there was no dispute 
that the post harvest period means the pe- 
riod from December 15 to April 15, 

9. Relying on the provisions in the 
Essential Commodities Act, counsel for the 
_ petitioner contended that clause (4) of the 
levy order which fixes the procurement price 
is ultra vires the Act inasmuch as the price 
has been fixed by that clause without any re- 
ference to the prevailing market price. In 
support of this contention Mr. Mukherjee 
also relied upon the price of rice mentioned 
at page 24 of a Handbook of Procurement 
and Distribution published by the Govern- 
ment of West Bengal. In Table XVI at 
page 24 the minimum average wholesale price 
of aman rice in West Bengal during the year 
1966-67 is stated to be Rs. 124.09 P. It was 
argued that the respondents themselves have 
admitted the minimum price of aman rice 
during the relevant period to be Rs. 124.09 P. 
per quintal and that being so, it was not open 
to the respondent to contend that the peti- 
tioners are entitled to the price only on the 
basis of the procurement price fixed in the 
levy order. 


10. Mr. P. K. Sengupta sought to re- 
pel the contention of the counsel for the ap- 
pellant by arguing that although Rs. 124.09 P. 
is the price mentioned in the Handbook, the 
petitioners as millers are not entitled to price 
at the wholesale rate but are entitled only 
to the ex-mill price which is lower than the 
wholesale rate. On this point he relied on 
paragraph 8 of the affidavit in opposition af- 
firmed by Bimal Chandra Mukherjee on July 
11, 1967, in which it is stated that to the cost 
price of one-half quintal of paddy is to be 
added, a total incidental charge of Rs..9.35 P. 
including a milling charge of Rs. 5.35 p. 
Rs. 2.25 p. for gunny container and the rest 
for covering the millers’ margin and other 
incidentals. But even if Rs. 9.35 p. is de- 
ducted, the price mentioned in the Handbook 
of Procurement and Distribution, is much 
higher than the procurement price fixed by 
clause (4) of the levy order. : 

1i. It seems to me that in fixing the 
procurement price in clause (4) of the levy 
order the respondent has completely ignor- 
ed the prevailing market price during the post 
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harvest period as they were required to do 
under the provisions of the Essential Com- 
modities Act mentioned above. It is true 
that in the levy order for the previous year 
the price was lower than the price fixed by 
the levy order of 1967 and it is also true that 
the levy order of 1966 has not been chal- 
lenged by the petitioners, but on the facts in 
this case there can hardly be any doubt that 
the market price was much higher than the 
procurement price fixed by the levy order 
and that in fixing the procurement price by 
the levy order the respondent did not comply 
with the provisions of the Essential Commo- 
dities Act in fixing the price of rice and 
paddy. . - 

12. There is one otber matter to 
‘which I must refer in dealing with the ques- 
tion of price. When this Rule came up for 
hearing before me on 9th September, 1971, 1 
made an order with consent of parties where- 
by a Special Referee was appointed to en- 
quire into and make a report on the prices 
of both rice and paddy in all the districts 
of West Bengal for the period between Janus 
ary 1, 1967, and April 30, 1967. This order 
of reference was made because there was a 
prior order directing that the matter should 
be tried on evidence and it was felt that in- 
stead of taking evidence in Court a Special 
Referee should be appointed to go into the 
question of price as mentioned above. This 
order was made on the basis that the respon- 
dent would accept the finding of the Special 
Referee on the question of price of rice 
during the relevant period. The Special Res 
feree in his report has found that the ave- 
tage wholesale price of rice in all the ‘dist. 
ricts of West Bengal during the period under 
enquiry was Rs. 124.09 p. per quintal and 
the average retail price of rice in all the dist- 
Ticts of West Bengal during the period undes 
enquiry was Rs. 126.75 p. per quintal. As 
no exception has been taken to this report 
the finding of the Special Referee on the 
question of price has become binding upon 
the parties, But when the matter came up 
before me for final disposal today, learned 
counsel for -the respondent was not prepared 
to concede that the petitioners should be 
paid for rice at the rate found by the Spe- 
cial Referee. Although no exception having 
been taken to the report of the Special Re- 
feree, the finding regarding price of rice at 
the relevant period has become binding on 
the respondent. 


13. In support of his contention men. 
tioned above Mr. Sengupta relied on a deci» 
sion in the case of State of Gujarat v. Shanti- 
lal, AIR 1969 SC 634, for the proposition 
that the principle for ‘determination of com- 
pensation cannot be said to be irrelevant, nor 
can the compensation determined be regard. 
ed as illusory and that being a principle re- 


. lating to compensation, it was not liable to 


be challenged. This decision to my mind is 
of no assistance to the respondent because 
what the petitioners are challenging is not 
the quantum of compensation but they are 
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challenging the fixation of price in violation 
of the erosions in the Essential Commodi- 
ties Act. The main contention of the peti 
tioners is, as I have noted above, that the 
procurement price has not been fixed in com~ 
pliance with the provisions of the Essential 
Commodities Act and, therefore, the price so 
fixed cannot be enforced and clause (4) of 
the levy order by which the price was fixed 
must be struck down. Mr. Mukherjee ap- 
pearing for the petitioners argued that if aftey 
the procurement price was fixed in compli- 
ance with the statutory provisions, it was 
found that the compensation was insufficient 
or inadequate or illusory, his client might be 
debarred from challenging the quantum of 
compensation but his case is based not on 
the quantum of price but on the ground that 
in fixing the procurement price no regard 
has been paid to the provisions of the Es- 
sential Commodities Act. 

14, In my view, the contention of 
counsel. for the’ petitioners must be upheld. 
It is plain to me that procurement price in 


the levy order for 1967 has not been fixed. 


in compliance with the provisions of the Es- 
sential Commodities Act. It is also clear ta 
me that according to the State Government 
the price of aman rice during the relevant 
period is much higher than the price fixed by 
the levy order. In these facts, I cannot but 
conclude that the respondents failed to ap- 
ply their mind to the question of fixing the 
procurement price and that if the relevant 
factors in fixing the procurement price were 
taken into consideration the rates fixed by 
clause (4) of the levy order could not have 
been fixed as they have been done. 

15. Turning now to the question of 
report of the Special Referee, I must hold 
that the price fixed by the Special Referee in 
his report binds all the parties to this ap- 
plication. But this Court in dealing with 
Writ petition cannot give any relief to the 
petitioners on the basis of the price fixed by 
the Special Referee as any direction for pay- 
ment of price on the basis of the report will 
be beyond the scope of the Writ petition on 
which the Rule Nisi was issued. I was some- 
what surprised that although the respondents 
agreed to the order of reference, without pre- 
judice to their rights and contentions, they 
did not agree to accept the price found by 
the Special Referee as fair and reasonable 
price of rice for the relevant period. 


16. For the reasons mentioned above, 
this rule is made absolute. Let a Writ in the 
nature of Mandamus issue directing the res- 
pondents to cancel and withdraw and aot ta 
give effect to clause (4) of the West Bengal 
Rice Mills (Levy) Order, 1967. Let a Writ 
in the nature of prohibition also issue direct- 
ing the respondents not to give effect to the 
- procurement price fixed by clause (4) of the 

said order. There will be no order as to 
costs. 5 


17. Operation of the order is 


stayed 
for four weeks. 
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18. Leave is granted to the petitionen 
to reverify the petition in compliance with 
the rules under Article 226° of the Constitue 
tion and Code of Civil Procedure. 

19. Leave is also granted to reverify 
the petition by a competent officer of tho 


petitioner No. 3. 
Petition allowed, 


feces cremate 
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Cases Referred: Chronological Paras 
AIR 1971 SC 1828 = 1971 Lab IC 
1129, Indian Airlines Corporation v. 
Sukhdeo Rai 10 
(1971) 75 Cal WN 26 = 1971-1 Lab 
LJ 1, Life Insurance Corporation v. 


N. Banerjee 10 
AIR 1970 SC 150 = (1970) 1 SCR 
457, A. K. Kraipak v. Union of ii 


India 
AIR 1965 SC 1740 == 1965-1 SCT 443, 
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State of Madhya Pradesh v. Bhailal 
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ORDER :— The petitioner is a partner- 
ship firm registered under the Indian Part- 
nership Act. The petitioner states that the 
petitioner under an actual user’s import 
licence imported diverse consignments of 
G. P. Sheets which were duly landed from 
the relative vessels at the Port of Calcutta 
and thereafter taken charge of and stored 
in sheds and warehouses belonging to the 
Commissioners for the Port of Calcutta who 
are the respondents to this application. Upon 
landing of the said goods the petitioner sub- 
mitted through its clearing agents to the 
Customs Authorities, Calcutta, the relative 
bills of entry and complied with the Import 
Trade Control formalities for the clearance 
of the goods. But the clearance thereof was 
withheld. In consequence the goods remain- 
ed for a considerable period of time in the 
custody of the respondent. Pending the Cus- 
toms clearance of the goods the same were 
caused to be removed by the petitioner into 
the bonded warehouse and the last of such 
removal took place on the 13th June, 1968. 
At the time of removal the petitioner duly 
paid to the respondents wharf rents on di- 
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vers dates in May and June, 1968 aggre- 
gating to a sum of Rs. 1,73,933.10 P. The 
petitioner is the owner of the said goods. 
The Customs authorities initiated proceed- 
ings against the petitioner for the purpose 
of confiscation of the said goods. The said 
proceedings ultimately terminated in favour 
of the petitioner and the Central Board of 
Excise and Customs by an order dated 8th 
December, 1969 permitted release and clear- 
ance of the goods. The petitioner contends 
that by virtue of the Notification which was 
prevalent at that time and which will be 
noticed later on, the petitioner was entitled 
to a refund of the wharf rent paid to the 
respondents for the detention of the goods 
in the warehouse of the respondent under 
circumstances mentioned hereinbefore. On 
the 14th June, 1968 the petitioner made two 
applications for registering an interim claim 
' for refund of rent charges by reason of the 
detention of the goods and inasmuch as the 
said goods were still being detained by the 
Customs authorities, according to the peti- 
tioner all the relevant documents could not 
be filed with the respondent along with the 
said two applications both dated 14th Au- 
gust, 1968. The petitioner expressed the 
hope that the petitioner would be able to 


have the said goods released and also to. 


obtain the requisite certificate from the Cus- 
toms authorities. The petitioner yndertook 
to submit such documents to the respondent 
as soon as the same were available and the 
said goods were allowed to be cleared by 
the Customs authorities. Upon receipt of the 
said two: applications by a letter dated 4/6th 
September, 1968 the respondents stated as 
follows:— 

“Re:—- Refund. of rent charges on the 
ground of detention of goods by Customs 
Janded ex S. S. “Mitaka Maru” and S. S. 
“Rastern Maid”. : 

‘ Claims for refund of Port Com- 
missioner’s charges are required to be pre- 
ferred within the stipulated time limit of 
three months from the date of last delivery 
along with the relevant documents and P. C. 
vouchers in original. Where Customs deten- 
tion certificate- is not available at the time 
of lodging claims; a formal claim supported 
by the original P. C. receipts and a copy of 
the letter written to the Customs authority 
for issue of detention certificate should be 
submitted within the time limit. 

3. “As the above formalities 
not been complied with your above letter 
cannot be treated as a valid claim which 
please note”. In reply to the aforesaid letter 
the petitioner by a letter dated 18th Octo- 
ber, 1968 intimated to the respondent that 
inasmuch as the matter of Customs clearance 
of the said goods was pending before the 
Central Board of Excise and Customs at 
New Delhi, the original rent receipts grant- 
ed by the respondent could not be produced 
immediately and the said receipts would be 
filed with the respondent as soon as the said 
matter was finally disposed of by the Cen- 
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tral Board of Excise and Customs and ap- 
propriate wharf rent exemption certificates 
were issued in favour of the petitioner. On 
or about 8th December, 1969, the Central 
Board of Excise and Customs at New Delhi 
passed an order for remittance of the fine 
in full imposed in lieu of confiscation. On. 
or about Ist September, 1970 the petitioner 
received two wharf rent exemption certifi- 
cates from the Customs authorities both 
dated 25th August, 1970. On or about 24th 
November, 1970, the Collector of Customs 
issued in favour of the petitioner two fur- 
ther wharf rent exemption certificates both 
dated 24th November, 1970. On or about 
26th November, 1970, the petitioner filed the 
said four certificates together with the rela- 
tive wharf ‘rent receipts with the respondent 
and prayed that wharf rent paid as afore- 
said should be refunded. In answer to the 
said claim mentioned hereinbefore, the res- 
pondent by a letter dated 25th/27th January, 
1971 informed the petitioner that inasmuch 
as the claim had been lodged after the ex- 
piry of the time limit, it was regretted, that 
the same stood barred by limit of time. In 
consequence, they returned the vouchers and 
other documents submitted by the petitioner. 
Being aggrieved by the said communication 
and letter, the petitioner has moved this ap- 
plication under Article 226 of the Constitu- 
tion for a Writ in the nature of Certiorari 
quashing the said order contained in the 
letter of 4th/6th September, 1968 and 25th/ 
27th January, 1971 for a Writ in the nature 
of Certiorari calling upon the respondents 
to transmit and to certify to this Court the 
entire records and proceedings relating to 
the said order dated 4th/6th September, 1968 
and 25th/27th January, 1971 passed by and 
or on behalf of the respondent rejecting the 
petitioner’s claim for refund of the wharf 
tent and for a Writ in the nature of Manda- 
mus commanding the respondent to forth- 
with refund the said sum of Rs. 79,896/- 
being the amount of wharft rent paid in ex- 
cess and a Writ in the nature of Mandamus 
directing the respondents to recall the said 
order of the respondents and for other con- 
sequential reliefs. 

4, Counsel for the petitioner con- 
tended that under the provisions of the 
Notification issued by the Commissioner for 
the Port of Calcutta the imposition of wharf 
rent was beyond the power in the sense that 
the petitioner’s goods having been detained 
for the customs clearance in the circumstan- 
ces mentioned hereinbefore, the respondent 
was entitled to charge a particular rent and 
the petitioner having paid higher than the 
petitioner was entitled to, the refund of the 
excess rent should be made because the ex- 
cess amount was now being retained by the 
Commissioners for the Port of Calcutta 
without any legal authority. It was, second- 
ly, contended that the Notification issued by 
the Commissioners for the Port of Calcutta 
fixing the rate of charges to be paid includ- 
ing the rate of charge to be paid under cir- 
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“cumstances in which the goods of the peti- 
tioner were detained in the warehouse of the 
respondent was statutory in character be- 
cause it was framed under the provisions of 
the Calcutta Port Act, 1890. Therefore, it 
was argued that in retaining sums of money 
in excess of the sums that the respondent 
was entitled to for the storage of goods 
under circumstances mentioned in the peti- 
tion, the respondent was acting in violation 
of statutory right and/or obligation. It was 
lastly contended that the retention of the 
sums of money was arbitrary and in viola- 
tion of the statutory provisions and/or Noti- 
fication issued by the Commissioner for the 
Port of Calcutta and it was argued that in 
those circumstances the Court had jurisdic- 
tion to direct refund of the sums of money 
so realised or retained by the respondent. 


5. Counsel for the respondent, on 
the other hand, contended that there was 
no violation of any statutory provision by 
the respondent in the facts and circumstan- 
ces of the case. It was urged that the Noti- 
fication fixing the rates and charges and in- 
cluding the rates and charges for the storage 
of goods in the warehouse under circum- 
stances mentioned hereinbefore was not sta- 
tutory in character and as such the petition- 
er had no right to seek enforcement by 
means of an application under Article 226 
of the Constitution. It was contended that 
the Notification issued in this case was not 
statutory in character. It was then contended 
that the relationship between the petitioner 
and the respondent was of a person who 
had kept his goods in the godown of the 
respondent and it was contractual and the 
relationship was based not on statute but 
on other legal obligation. Therefore for vio- 
lation of the contractual or other legal obli- 
gations not being statutory in character, the 
petitioner was not entitled to any relief under 
Article 226. Lastly, it was contended on be- 
half of the respondent that where there was 
no obligation imposed by any statute to re- 
fund, in an application under Article 226 
the petitioner could not seek an order :lirect~ 
ing refund of the said sums of money. Seve- 
ral decisions were cited from the Bar, some 
of which I shall later on discuss. 


6. The Commissioner for the Port of 
Calcutta is a body corporate  constituied 
under Section 4 of the Calcutta Port Aci, 
1890. The said body discharges certain func- 
tions and is given certain powers as men- 
tioned in the said Port Act, 1890 as amend- 
ed from time to time. The Act was passed 
to consolidate and amend the law relating 
to the Port of Calcutta and for the appoint- 
ment of the Commissioners for the Port of 
Calcutta. The business in the Port of Cal- 
cutta is regulated by the said body <onsti- 
tuted under the said Act. Under Section 106 
of the said Act the Commissioners have 
been given power to frame scale of tolls, 
rates, charges and fees in respect of vessels 
plying within the limits of Port and in res- 
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pect of persons thereon. It provides as fol- 
OWS: 

“106. The Commissioners shall also 
frame a scale of tolls, (rates, charges, and 
fees), annual or other, to be paid by the 
owners of * * vessels plying (whether for hire 
or not and) whether regularly or occasional- 
ly within, or partly within and partly with- 
out the limits of the port (in respect of such 
vessels and of persons whether in charge of, 
or on board, such vessels, and also in respect 
of the licensing, registration and regulation 
of such vessels and persons): 

-Provided that no such tolls, (rates, 
charges and fees) shall be chargeable in res- 
pect of vessels which are liable to pay port 
dues under the provisions of Schedule [ of 
the Indian Ports Act, 1889.” ‘ 
Section 107 provides that such scales of 
tolls, dues, rates and charges shall be adopt- 
ed by the Commissioners in meeting, and 
shall be submitted to the Central Govern- 
ment and after receiving the approval should 
be published in the official gazette. Section 
108 authorised the Commissioners to charge 
additional general or differential tolls etc., 
on all or any portion or description of goods 
and to provide for payment of debt. Section 
109 is in the following terms:— 

“109, Such (additional general or differ- 
ential) tolls, dues, rates and charges shall be 
fixed arid adopted in accordance with a re- 
solution passed by the Commissioners at a 
meeting, and shall be submitted to the Cen- 

Government; and if the same shall be 
approved by it, it shall be published in the 
Official Gazette and shall forthwith come in- 
to operation and remain in operation until 
altered or revoked by the Commissioners in 
meeting, with the sanction of the Central 
Government; and shall be leviable and re- 
coverable in like manner as any other tolls, 
yee: rates and charges payable under this 

ct.” 

7. Section 109-A is in the following 

“109-A. The Commissioners in meeting 
may, in special cases, for reasons to be re- 
corded in writing, remit the whole or any 
portion of the tolls, dues, rates or charges 
leviable according to any scale for the time 
an in force under Section 107 or Section 


8. Section 111 provides for recovery 
of tolls in arrear and under sub-section (2) 
of the said Section it is provided that tolls 
dues, rates and charges in respect of goods 
to be landed should become payable imme- 
diately on the landing of the goods. Then 
sub-section (3) of the said section provides 
that tolls, dues, rates and charges in respect 
of goods to be removed from the premises 
of the Commissioners or to be shipped for 
export, shall be payable before the goods 
are removed or shipped. Under the provi- 
sions of Section 107, sub-section (1) certain 
schedule of charges were approved by the 
Central Government and a Notification to 
that effect was issued being Notification Ne. 
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325. Section 6 of the said Notification deals 
with rent. Clause (1) deals with the rent nor- 
mally payable. There are certain exceptions 
mentioned and in exception under clause (6), 
item 6, it is provided as follows:— 

“Exception:— (1) When the removal of 
goods is delayed owing to— 

(a) restrictions in railway booking, the 
Commissioners may, if they so wish, charge 
rent at the rates shown in the schedule be- 
low, instead of the rates payable under Sec- 
tion 6-A, from the day following the date 
of acceptance of Forwarding ‘Note’ until 
the date of loading, - 

(b) detention of goods by the Customs 
authorities for reasons other than special 
examination and chemical test under Section 
17 of the Customs Act, 1962, rent is charged 
at the rates shown in the schedule below 
from the first day after the expiry of the 
rent-free period or the actual date of deten- 
tion until the second clear working dey after 
the date on which the goods were released 
by the Customs authorities. The Commis- 
sioners however, reserve the right to apply 
the concession in rent charges for a lesser 
period if in their opinion, the period certi- 
fied by the Customs authorities is found to 
be unduly long having regard to the circum- 
stances of the case... > 


9, On goods detained in the Port on 
account of analytical tests under the Drugs 
Control Act and compliance | with Import 
Trade Control formalities, rent will be levied 
at one-sixth for the first sixty days, one-third 
for the next thirty days, one-half for the 
next thirty days, and two-thirds for the next 
thirty days of the highest rate applicable 
under sub-section (A) of Section 6 provided 
that the detention in each case is certified by 
the Cutsoms.” 


10. It appears, therefore, that under 
the Notification the petitioner was liable at 
the time of the removal of the goods to pay 
rent in the manner as the petitioner has paid. 
It also appears from the Notification that 
the petitioner was entitled to a refund under 
the circumstances: on which the petitioner’s 
goods had been detained in the godown of 
the respondent. As mentioned hereinbefore a 
good deal of argument was advanced on the 
question whether the Notification framed 
under the provisions of Section 107 is statu- 
tory in character. In the case of Life Insur- 
ance Corporation v. N. Banerjee, (1971) 75 
Cal WN 26, the Division Bench of this 
Court to which I was a party, had occasion 
to consider the effect of the regulations fram- 
ed under the Life Insurance Corporation Act 
and violation thereof in cases of termination 
of employment. of the employees. It was 
held that where Life Insurance Corporation 
of India terminated the employment of the 
employees not in violation of the wtatutory 
provisions but in violation of regulations 
which were not statutory in character, though 
framed under the statute, it was not amen- 
able to jurisdiction of Article 226 of the 
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Constitution. In the case of Indian Airlines 
Corporation v. Sukhdeo Rai, AIR 1971 SC 
1828, the Supreme Court had occasion to 
consider this aspect of the question and not- 
ed the aforesaid decision of the Division 
Bench of this Court. The Supreme Court ob- 
served that Section 45 of the Air Corpora- 
tion Act, 1953 did not cast any obligation 
upon the Indian Airlines Corporation to ap- 
point employees under particular type of 
contract or to terminate them on specific 
grounds, Hence though Corporations em- 
ployee was dismissed in contravention of 
the Regulations made under the Act, the 
dismissal could not be declared null and 
void. It is not necessary in my opinion, for 
the purpose of this application to decide 
whether the Notification framed under the 
provisions of Section 107 of the Calcutta 
Port Act, 1890 is statutory in character. It, 
however, appears to me that the Commis- 
sioners for the Port of Calcutta can only 
charge that amount of rates and tolls which 
they are authorised under the provisions of 
the Act. That provision is to be found in 
Sections 106 and 109 read with Section 111 
of the Act. The Commissioners for the Port 
of Calcutta being a statutory body can, 
therefore, not charge anything which is not 
permissible under the provisions of Sections 
106 and 109 and 111. It is true that at the 
time when the goods were removed the Com- 
missioners for the Port of Calcutta were 
entitled to insist on the payment of the full 
rent; but inasmuch as the circumstances fon 
which the goods were detained were, as 
mentioned in the petition, due to the con- 
duct of the Customs, the petitioner was en- 
titled to refund. The respondent contended 
that the petitioner’s claim for refund had not 
been made in time. There is no statutory 
limit fixed for making any claim for refund. 
There is no statutory form fixed for making 
any claim for refund. The only plea upon 
which the respondent has refused to enter- 
tain the claim of the petitioner was that the 
claim was not lodged in time. The statute 
has not fixed any period of time during 
which any claim has to be made against the 
respondent though the statute has fixed a 
period of time for filing the suit against the 
respondent for any claim. The statute has, 
however, given the Commissioners for the 
Port of Calcutta a power in special cases to 
remit any portion of the tolls as mentioned 
hereinbefore. It is true the statute has given 
power to the Commissioners by using the 
expression ‘may’ and ‘may’ is permissive ex- 
pression; but there are cases wherein as 
soon as the person who is entrusted with, a 
power on certain conditions it becomes a 
duty to exercise it. Reliance may be placed 
in Craies Statute Law, 6th Edition, p. 284 
and p. 285 and also the observations of Lord 
Cairns in the case of Julias v. Bishop of Ox- 
ford, (1880) 5 AC 214 at p. 222. In a case 
like this it appears to me that where the 
respondent being a statutory body had rea- 


lised certain sums of money which may 
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become refundable then it is the bounden 
duty, if there is no other impediment, for 
the respondent to remit the whole or any 
portion of the tolls. It was to meet this and 
this type of situation that the respondents 
have been given this power. 


11. Reliance was placed by counsel 
for the petitioner on the decision of the 
Supreme Court in the case of A. K. Kraipak 
y. Union of India, AIR 1970 SC 150. For 
the purpose of this application it is not ne- 
cessary for me to decide whether the order 
in question was administrative or quasi-judi- 
cial or whether it was not an order at all. 
For the purpose of this application it is suffi- 
cient ‘to hold that the respondent being a 
statutory body should have discharged the 
functions not in an arbitrary manner but for 
the purpose for which the powers have been 
given to it under the statute. No justification 
or argument was made before me that on 
the merit of the question that the petitioner 
was not entitled to get any refund or remis- 
sion of these sums of money from the res- 
pondent. In those circumstances it appears 
to me that the plea on which the respondent 
has refused to consider or entertain the 
claim of the petitioner cannot be sustained. 
The respondent has not been given that 
Tight to reject the claim on that plea. On 
the other hand, the respondent has been 
given the power to consider in special cases 
the question of remission of tolls paid. The 
respondent fixed a rate by its own Notifica- 
tion. Even if the Notification is 
not statutory and the petitioner and 
the parties dealing with the respondent are 
acting on the basis of that Notification, in 
those circumstances, in my opinion, it would 
be improper and unjust to allow the statutory 
body to arbitrarily refuse the claim of a 
person without any statutory sanction for 
such refusal. As mentioned hereinbefore 
some argument was advanced whether the 
claim for refund should be entertained by 
this Court. Counsel for the petitioner drew 
-my attention to the decision of the Supreme 
Court in the case of State of Madhya Pra- 
desh v. Bhailal Bhai, AIR 1964 SC 1006 
where the Supreme Court held that where 
sales tax, assessed and paid by the dealer 
was declared by a competent Court to ` be 
invalid in law, the payment of tax already 
made was one made under a mistake with- 
in Section 72 of the Contract Act and so 
the Government to whom the payment had 
been made by mistake must in law repay 
it. In this respect, the High Court had, in 
exercise of its jurisdiction under Art. 226 of 
the Constitution of India, power for the 
purpose of enforcement of fundamental 
rights and statutory rights to give conse- 
quential relief by ordering repayment of 
money realised by the Government without 
the authority of law. The Supreme Court 
also observed that the High Court had a 
discretion in this matter. Counsel for the 
respondents, on the other hand, drew my 
attention to the decision of the Supreme 
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Court in the case of Suganmal v. State of 
Madhya Pradesh, AIR 1965 SC 1740 and 
he relied on the observation appearing at 
paragraph 14 where the Supreme Court ob- 
served that Rule 8 (a) of the Indore Indus- 
trial Tax Rules, 1927 did not provide that 
in case the appellate authority set aside the 
final assessment, the tax realised should be 
refunded, to the assessee on his application 
within a specified period of time. The as- 
sessee had no right under the statutory law 
to the refund of the tax paid and that ‘no 
duty was cast on the State to refund the 
amount it had realised which had been sub- 
sequently found to be not in accordance 
with law. The mere order of the appellate 
authority that the tax collected was not au- 
thorised by any law was not a decision to 
the effect that the State was to return the 
amounts to the assessee nor could it be 
taken to amount to a Jaw making it incum- 
bent on the State to refund the amount to 
the assessee and the assessee was not entitl- 
ed to a Writ of Mandamus. But in the last 
mentioned case it appears that there was 
no similar provision like Section 109-A of 
the Calcutta Port Act, 1890. 


12. In this case whether on the merit 
whether the petitioner is entitled to refund 
or whether the respondent has any defence 
to the claim- for refund has not been gone 
into. The respondent has merely rejected the 
claim of the petitioner on the plea that the 
claim was lodged beyond the period of time. 
Having regard to the facts and circumstan- 
ces of the case and in the view I have taken 
on the provisions of Section 109-A of the 
Act, in my opinion the appropriate order 
to make in this case would be to direct the 
respondent to consider the claim for the re- 
fund or remission of the petitioner ignoring 
the fact that the claim was lodged beyond 
the period of time. If after consideration of 
the matter the respondent comes to the 
conclusion that the rate was in excess of 
the rate mentioned in the Notification and 
the petitioner was entitled to a remission or 
refund and if there is no other claim against 
the petitioner or no other reason disentitl- 
ing the petitioner to get the refund or re- 
mission, then to pass an order directing re- 
fund or remission to the petitioner or giv- 
ing the petitioner such remission or refund 
in accordance with law and on the Notifi- 
cation which the petitioner is entitled to. 
Let Writ in the nature of Mandamus issue 
accordingly. The Rule is made absolute to 
the extent indicated above. There will be no 
order as to costs. - : 


13. There will be a stay of opera- 
tion of this order for four. weeks. 


Petition allowed, 


74 Cal [Prs. 1-7] I. S. P. Trading Co. v. Union of India (T. K. Basu J.) 


AIR 1973 CALCUTTA 74 (V 60 C 16) 
T. K. BASU, J. 
I. S. P. Trading Co., Plaintiff v. Union 
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Index Note:— (A) Railways Act (1899), 

S. 80 — In a suit against the Railway for 
non-delivery of goods the fact that the R. R. 
only described the goods as “20 bumdies of 
black steel pipes” held was not sufficient to 
indicate that the goods were mot identical 
with those mentioned in detail in the im- 
Voice, (Paras 7, 12) 
. Index Note:-— (B) Railways Act (1890), 

S. 86 — The endorsee of a Railway Receipt 
for valuable consideration cam sue the Rail- 
way for non-delivery of the goods as he ac- 
quires rights of ownership over the goods. 
AIR 1964 Cal 280 amd AIR 1959 Cal 563 
and (1936) 40 Cal WN 1349, Distinguished. 
@ara 18) 

Index Note:-— (C) Civil P. C. (1908), 

S. 20 (c) — The endorsement of the Railway 
Receipt for value passes the property in the 
goods and part of the cause of action of the 
endorsee of R. R. for non-delivery of goods 
against the Railway arises at the place where 
the document‘ is negotiated. AIR 1964 Cal 
299, Relied on. @aras 22, 23) 


Index Note:— (D) Railways Act (1890), 
S. 139 — S. 139 does not provide that the 
contents of the certified copies of the Rail- 
way records tendered in evidence thereunder 
would be presumed by the Court to be cor- 
rect unless there is evidence to the contrary. 
(Obiter). (X-Ref:— Commercial Documents 
— Evidence Act (1872), Ss. 3 and 4). 
(Para 32) 
Index Note:— (Œ) Limitation Act (1963), 
S. 15 (2) — Since a notice under S. 80 Civil 
P. C. is necessary for a suit against the Rail- 
way for non-delivery of goods the plaintiff 
is entitled to add the period of notice to 


the period of limitation. (Para 35) 
Cases Referred: Chronological Paras. 


AIR 1964 Cal 290 = 68 Cal WN 410, 
Commrs. for the Port of Calcutta v. 
General Trading Corpn. Ltd. 16, 18, 22 

AIR 1959 Cal 563 = 63 Cal WN 806, 
Alliance Assurance Co. Ltd: v. Union 
of India 

(1936) 40 Cal WN 1349, Bhabani Pra- 
sanna Lahiri v. Rai Radhica Bhusan 
Roy Bahadur ~ 20 

Bhabra, for Plaintiff; N. C. Roy Chow- 
dhury, for Defendant. 


. JUDGMENT :— The facts of this case 
lie within a narrow compass. 

2. According to the plaintif on or 
about the 21st April, 1964 one M. J. Patel 
and Company of 177, Nagdevi Street, Bom- 
bay-3 delivered to the Central Railway at 
Wadi Bandar (Bombay) 200 pieces of Seam- 
less 4” M. S. Pipes C Class measuring 3870 
feet for carrying them to Shalimar on the 
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-behalf of the Railway Administration 
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South Eastern Railway, The Railway Re- 
ceipt bearing No. 822386 was issued on the 
2ist April, 1964 in which M. J. Patel and 
Company were shown both as the consignor 
and the consignee. 

3. On the 2nd May, 1964 the Union 
Bank of India Limited, Clive Road, Calcutta 
as an agent of M. J. Patel and Company 
endorsed the Railway Receipt to the plain- 
tiff for valuable consideration. 

4. According to the plaintiff, the 
goods ought to have arrived at Shalimar be- 
tween 12th May, 1964 and the 19th May, 
1964. The plaintiff duly presented the Rail- 
way Receipt to the Railway Administration 
at Shalimar but failed to obtain delivery of 
the goods. It is in these circumstances, that 
the claim for Rs. 10,855.35 p. is made being 
the invoice value of these goods. ` 


5. K is further stated in the plaint 
that on the 4th December, 1964 the South 
Eastern Railway offered the plaintiff some 
steel pipes which upon inspection was found 
not to be the goods covered by the afore- 
said Railway Receipt. In the circumstances 
the plaintiff did not take delivery of the 
goods. 

6 In tbe written statements filed oa 
the 
consignment of the goods booked under the 
Railway Receipt is not denied. The defen- 
dant, however, does not admit the specifica- 
tion, quality, quantity or ownership of the 
goods. The defendant also does not admit 
the endorsement in favour of the plaintiff. 
According to the defendant the consignment 
under the Railway Receipt was duly tender- 
ed to the plaintiff but the plaintiff wrongful- 
ly refused to accept delivery. It is further 
alleged that this Court has no jurisdiction 
to try this suit and that the claim of the 
plaintif is barred by limitation. The follow- 
ing issues were framed at the trial : 

“1. Did M. J. Patel and Company’ deli- 
ver to tbe Central Railways at Wadi Bandar 
Bombay 200 pieces of 4” M. S. Pipes Seam- 
less ‘© Class measuring 3870 feet for carry- 
ing the same to Shalimar? 

2. Did the Union Bank of India Ltd. as 
agent of M. J. Patel and Co. endorse the 
Railway Receipt No. 822386 dated the 21st 
April, 1964, for valuable consideration in 
favour of the plaintiff, in Calcutta, within 
the jurisdiction of this Court? 

3. Were the goods offered for delivery 
by South Eastern Railway to the plaintiff 
covered by the aforesaid Railway Receipt? 

4. Is the suit barred by limitation? 

5. Has this Court jurisdiction to enter- 
tain and try this suit? 

6. To what relief or reliefs, if any, is 
the plaintiff entitled?” 

7. With regard to the first issue the 
main argument of Mr. N. C. Roychowdhury 
on behalf of the defendant centred round the 
absence of the mention of any detailed spe- 
cification in the Railway Receipt with regard 
to the goods carried. The Railway Receipt 
Ext. ‘B’ merely describes the goods as 20 
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bundles black steel pipes. It does not men- 
tion any other description. On this the argu- 
ment was sought to be founded that the 
goods which are the subject-matter of the 
Railway Receipt were not the goods which 
have been mentioned in paragraph 1 of the 


plaint. Strong comment was also made on. 


the fact that although the Railway Receipt 
bears the date 21st April, 1964 the challan 
which was issued by Quiser Business Com- 
pany out of whose godown these goods, ac- 
cording to the plaintiff, came, mentions the 
date 22nd April, 1964. It is also submitted 
on behalf of the defendant that no one has 
been called on behalf of Quiser Business 
Company who could have explained as to 
what were the goods which were brought 
out of its godown. It was said that if the 
goods came out on the 22nd April, 1964 
as appears from the challan they could not 
possibly have been consigned to the Rail- 
ways on the 21st April, 1964. 

. & As against this contention on bs- 
half of the defendants the evidence adduced 
on behalf of the plaintiff may be examined. 
Two witnesses were examined on behalf of 
the plaintiff viz. K. H. Thakkar and Manu- 
bhai Jani. Thakkar is the manager of the 
firm of M. J. Patel and Co. which is a big 
concern selling pipes of various descriptions. 
The evidence of Thakkar and Jani substan- 
tially corroborate each other. According to 
this evidence in the 3rd week of April, 1964 
when Jani was at Bombay in connection 
with his betrothal ceremony he went to the 
office of M. J. Patel and Co, There he enter- 
ed into an agreement with Kanno Patel, a 
partner of Messrs. M. J. Patel and Co. to 
buy 200 pieces of mild steel seamless pipes 
4” diameter ‘C’ Class at the rate of 2.75 
per feet. Thereafter both Jani_and Thakkar 
went to inspect the goods at Girgaon in the 
godown of Quiser Business Company from 
whom M. J. Patel and Co. had agreed to 
buy these goods. According to Jani he per- 
sonally checked the measurements. Jani 
wanted the goods to be despatched on the 
same day, ie., 21st April, 1964. Thereafter 
the pipes were brought from the racks in the 
presence of Jani and Thakkar and were tied 
in 20 bundles each containing ten pieces and 
were sent out to Wadi Bunder by coolies on 
handcart. 

9. Thereafter both Jani and Thak- 
kar went by taxi to Wadi Bunder and Thak- 
kar instructed his agent to despatch the 
goods. The goods were unloaded, the neces- 
sary formalities complied with, and the Rail- 
way Receipt was prepared. Both Jani and 
Thakkar were near about when these things 

- happened. 

10. Thereafter both the evidence of 
Jani and Thakkar is that the description of 
the goods despatched under the Railway Re- 
ceipt Ext. B are correctly set out in the chal- 
lan, Ext. A. 

11. Messrs. M. J. Patel and Com- 
pany gave to the Union Bank of India seve- 
ral documents viz., the invoice Ext. C, Bill 
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of Exchange Ext. D and the Railway Re- 
ceipt Ext. B was endorsed as Ext. B (I) for 
presentation to the plaintiff in Calcutta. The 
plaintiff duly honoured the documents 
against payment whereupon the Railway 
Receipt was endorsed by the Union Bank of 
India in favour of the plaintiff. 

12. In this state of the oral and 
documentary evidence the conclusion seems 
to be inescapable that Messrs. M. J. Patel 
and Company delivered to the Central Rail- 
way at Wadi Bunder, (Bombay) 200 pieces 
of 4” M. S. Pipes Seamless ‘C? Class mea- 
suring 3870 feet for carrying the same to 
Shalimar. The only criticism advanced by 
learned counsel for the Railways, as I have 
already said, is that ‘the Railway Receipt 
does not mention the description or specifi- 
cation of the pipes. But it is obvious that 
no businessman would pay money to the 
Bank for a Railway Receipt which is also 
accompanied by an invoice unless the goods 
mentioned in the invoice were the same as 
the goods mentioned in the Railway Receipt. 
In that light, the argument that the goods 
were not identical seems to be unacceptable 
to me. Issue No. 1 is, therefore, answered 
in the affirmative. 

13. Issue No. 2 relates to the ques- 
tion whether the Union Bank of India as 
agent of Messrs. M. J. Patel and Company 
endorsed and delivered the Railway Receipt 
for valuable consideration in favour of the 
plaintiff at Calcutta within the jurisdiction of 


this Court. Issue No. 5 relates to the ques- 


‘tion whether this Court has jurisdiction to 


try this suit. These two issues may be con- 
veniently taken together. 

14, The evidence adduced on behalf 
of plaintiff on those two issues may be sum- 
marised as follows: 


It was agreed between Jani and M. J. 
Patel and Co. that the documents would be 
handed over to the plaintiff in Calcutta 
against payment. This is because Jani did 
not have the money with him in Bombay. 
The invoice, Railway Receipt and the Bill of 
Exchange were delivered by M. J. Patel and 
Company to the Union Bank of India for 
presentation to the plaintiff at Calcutta, The 
plaintiff on the 2nd May, 1964 gave a che- 
que for Rs. 10,864.05 p. to the Union Bank 
of India, at 5 Clive Row, Calcutta. The pay- 
ment of the cheque to the Union Bank of 
India is corroborated both by the produc- 
tion of the cheque and entries in the books 
of account. It is on evidence that the Rail- 
way Receipt was endorsed by the Union 
Bank of India at 5, Clive Row, Calcutta. 
In that state of the evidence the factum of 
endorsement of the Railway Receipt by the 
Bank to the plaintiff at, Calcutta within the 
jurisdiction of this Court could not be seri- 
ously disputed and was not so disputed by 
Mr. N. C. Roy Chowdhury appearing fov 
the Union of India. 


15. A contention was sought to be 
advanced on the legal aspect as to whether 
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an endorsee of Railway Receipt could have 
a cause of action against the Railways for 
loss or non-delivery of the goods. Certain 
authorities were cited in this connection 
which may be noticed now. 

16. Mr. Roy Chowdhury strongly 
relied on a decision of a Division Bench of 
this Court in the case of Commrs. for the 
Port of Calcutta v. General Trading Corpn. 
Ltd., reported in AIR 1964 Cal 290. In that 
case it was, inter alia, held that an endorsee 
of a Railway Receipt cannot sue the Rail- 
ways on the contract contained in the Rail- 
way Receipt merely because the property ov 
an interest in the goods has been transfer- 
red- to him. He only has such right of suit 
as would belong to a person having a pro- 
prietary interest in the goods — that is to 
say, he can sue in his own name only for 
conversion or negligence: Hence, it was con- 
tended that the present suit by the plaintiff 
as an endorsee of the Railway Receipt for 
the non-delivery of the goods was not main- 
tainable. It was pointed out that there was 
_ no pleading of any conversion or negligence 

by the railways. 


17. Mr. Bhabra on the other hand 
sought to point out with reference to para- 
graphs 26 and 27 of the Report that in that 
case before the Division Bench the plaintiff 
was merely the clearing agent of the con- 
signor, It was admitted that the plaintiffs 
were not owners of any of the consignments. 
In this context, the observations as to the 
rights of an endorsee were merely obiter. 


In the present case it was pointed out that, 


the plaintiff upon the negotiation of the 
documents of title for valuable consideration 
had become the owner of the goods and as 
such the plantiff was entitled to maintain this 
action. 


18. In my view, this contention of 
Mr. Bhabra is sound. Jt seems to me clear 
that upon the transfer of the Railway Re- 
ceipt and other documents to the plaintiff by 
the Bank for valuable consideration the plain- 
tiff acquired the rights of ownership over the 
goods. Consequently, I hold that the deci~ 
sion of this Court in AIR 1964 Cal 290 is 
distinguishable from the facts of the present 
case. The present suit is maintainable. 


19. In the view that I have taken it 
js not necessary to discuss in detail another 
decision of a Single Bench of this Court in 
the case of Alliance Assurance Co. Ltd. v. 
Union of India reported in AIR 1959 Cal 
563. In that case it was held by P. B. 
Mukharji, J. (as he then was) that in a suit 
against the Union of India for short delivery 
by the assignee of the right, title and interest 
of the consignor in the goods despatched by 
railway where, by the assignment, the railway 
receipt or the claims thereunder are trans- 
ferred to the assignee the assignment is a 
part of the cause of action and the Court, 
within whose jurisdiction the assignment took 
place, is competent to entertain and try the 
suit. 


ALR. 


20. It is also not necessary to deal 
with another decision of the Division Bench 
of this Court in the case of Bhabani Prasanna 
Lahiri, v. Rai Radhhica Bhusan Roy Bahadur 
reported in (1936) 40 Cal WN 1349 in which 
it was held that a promissory note, the mak- 
ing of an endorsement which effects the as- 
signment, is not only a part of the cause of 
action but is the most essential part thereof. 

21. It was submitted by Mr. Roy 
Chowdhury that this case is only confined to 
a negotiable instrument and does not apply 
to a Railway Receipt. 

22. As I have already found the en- 
dorsement of Railway Receipt by the Bank 
in favour of the plaintiff was at 5, Clive Row, 
Calcutta within the jurisdiction of this Court. 
Reference may be made in this connection 
to another portion of the Division Bench 
Judgment in the case of AIR 1964 Cal 290 
already noticed above. At paragraph 116 of 
the Report at p. 322 it bas, inter alia, been 
held as follows: 

“A negotiation of the railway receipt 
for value is normally intended to pass the 
property in the goods and part of the cause 
of action of the holder of the railway re- 
ceipt arises at the place where the document 
is negotiated.” ; 

23. This is a clear authority for the 
proposition that the negotiation of the Rail- 
way Receipt is part of the cause of action. 

24, For the reasons given above I 
hold that both issues Nos. 2 and 5 should be 
answered in the affirmative. 

25, Issue No. 3 deals with the ques- 
tion whether the goods which were offered 
by South-eastern Railway to the plaintiff 
for delivery were the goods which are cover- 
ed by Railway Receipt Ext. B. 

26. On this issue, the following facts 
emerge from the evidence. It appears that on 
April 21, 1964, 20 bundles of black steel 
pipes were loaded in wagon No. 50769 and 
this wagon was destined to go to Ajni. On 
the 16th May, 1964 the Wagon No. 50769 
carrying the consignment covered by Ext. B 
appears to have reached Ajni where the 
goods were unloaded. On the 17th May, 
1964, the goods were transhipped into 
Wagon No. 64769, Thereafter, it. appears 
that on some date the Wagon No. 64769 on 
which the goods including those covered by 
Ext. B were transhipped was declared sick, 
Thereafter sometime towards the end of the 
June, 1964 these goods were transhipped 
from Wagon No. 64769 into Wagon No. 
13490 by steam crane. There is some differ- 
ence as to the date of this transhipment. Ac- 
cording to Exts. 3 and 7 the date is 23rd 
June, 1964 whereas according to Ext. 
2 it is 26th June, 1964. Biswas who 
gave evidence on behalf of the Rail- 
ways on this point could not explain 
the discrepancy. Neither could Iyer —- an- 
other witness on behalf of the Railways. 

27. Thereafter on the 6th July, 1964 
Wagon No. 13490 was received at Banda 
Munda but without any seal card or any 
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summary entry. The packages were, accord- 
ing to the evidence of Biswas, in a loose state 
and the marks were illegible. The goods 
were detained at Banda Munda for particu- 
lars 


28. Thereafter sometime between July 
and September, 1964 the summary entry with 
regard to’ the contents of Wagon No. 13490 
was received from the Assistant Traffic Offi- 
cer Transit Garden Reach, Calcutta at Banda 
Munda. It is on evidence that between July 
and September, 1964 the goods which were 
alleged to have been carried by Wagon No. 
13490 were kept in a railway shed in a heap. 
There were also other goods kept at the sama 
shed. No inventory or any list of any kind 
appears to have been made with regard to 
those goods which were unloaded from 
Wagon No. 13490. 

29. After the receipt of the summary 
entry sometime towards the end of Septem- 
ber, 1964, the goods which were unloaded 
from Wagon No. 13490 were loaded into 
Wagon No. 32754 and the wagon left Bunda 
Munda on the 23rd September, 1964. 

30. On the 7th October, 1964, Wagon 
No. 32754 appears to have been unloaded at 
Shalimar and the document recording the un- 
loading of these goods is Ext. 10. It is to be 
noted that in Ext. 10 there is no mention of 
the number of the Railway Receipt Ext. B. 
Mr. Roy Choudhury sought to argue that the 
120 pieces of pipes which is mentioned in 
Ext. 10 were the goods which are covered 
by Ext. B. In my view, it is impossible to 
identify any of the goods mentioned in Ext. 
10 with the goods which were the subject- 
matter of Ext. B. In the first place -the ‘evi- 
dence of the plaintiff had been that the 20 
bundles which are mentioned in Ext. B con- 
tained 200 pieces. I have already found that 
they were despatched from Wadi Bunder, 
Bombay. It is inconceivable how the 200 
pieces which were despatched from Bombay 
became reduced to 120 pieces when they ar- 
rived at Shalimar. According to Ext. 10 the 
weight of the 120 pieces is 50 quintals where- 
as according to Ext. B the 200 pieces which 
are despatched weighed 17.40 quintals, Fur- 
ther the total weight of the goods which were 
unloaded, according to Ext. 10, is 134.20 — 
quintals whereas the total weight of the goods 
which were loaded in Wagon No. 32754 at 
Bunda Munda, according to Ext. 4,-is only 
69.70 quintals. In these circumstances, even 
assuming that the goods which are covered 
by Ext. B were loaded at Bunda Munda in 
Wagon No. 32754, it is impossible to come 
to the conclusion that they were unloaded at 
age ae having regard to the contents of 

xt. 10. : 


31. I must point out at this stage that 
most of the documents produced by the Rail- 
ways in this case including Ext. 10 have been 
sought to be proved by the production of 
the certified copies of original records. There 
is the formal evidence that they have been 
properly certified. No one has, however, 
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come to give evidence on behalf of Rail- 
ways about the correctness of the contents of 
most of these documents. 

32. Section 139 of the Railways Act, 
1890 undoubtedly authorises the Railway au- 
thorities to tender Certified Copies of their 
records in evidence. That Section, however, 
nowhere provides that the contents of such 
Certified Copies would be presumed by the 
Court to be correct unless there is evidence 
to the contrary. The difference between the 
language of Section 139 of the Railways Act, 
1890 and Sections 3 and 4 of the Commer- 
cial Documents Evidence Act is significant in 
this connection. I do not, however, propose 
to probe this question in depth any further 
or come to any decision on this point. i 
is because I have already held that even 
assuming that the contents of the documents 
produced by the Railways by means of Certi- 
fied Copies of the original entries to be cor- 
rect, the Railways have failed to establish 
that what they had received for despatch 
from Bombay in terms of Ext. B have been 
carried to and unloaded at Shalimar in terms 
of Ext. 10. It was not disputed that the onus 
is entirely on the Railways to establish this 
i it is a matter within their special know- 
edge. 


33. It appears that the Railways 
wrote to, the plaintiff offering certain pipes 
alleged to be subject-matter of Ext. B. The 
plaintiff on inspection rejected these goods on 
the ground that they were not the subject- 
matter of Ext. B and were not the plaintiffs 
goods. According to the letter of the Rail- 
ways dated 30th November, 1964, at page 10 
of Ext. I it has been stated that “enquiry re- 
veals” that the pipes which were the subject- 
matter of Ext. B were lying undelivered at 
Shalimar. To the same effect is another let- 
ter of the Chief Commercial Superintendent 
dated 19th January, 1965 at page 11 of Ext. I 
which also speaks of “enquiry” and calls 
upon the plaintiff to take delivery of the 
pipes. 

34. No one has come before me to 
prove the correctness of the contents of these 
letters. There is no evidence as to who made 
those enquiries or as to whether any records 
were kept of those enquiries. The defendant 
was entirely unable to produce any records 
before me to show if any contemporaneous 
survey was made with regard to the goods 
which are alleged to have been offered for 
delivery to the plaintiff. According to the 
plaintiff’s letter dated Ist March, 1966 at page 
19 of Ext. V and the goods which were of- 
fered for delivery to the plaintiff were ex- 
plained to an Inspector of the Railways Shri 
S. N. Mukherji. There is no evidence before 
me as to what transpired in course of this 
discussion. The only evidence I have is that 
S. N. Mukherji is dead. Be that as it may, 
there is no satisfactory evidence before me 
to establish as to the number or specification 
of the pipes which were alleged to have been 
offered to the plaintiff for delivery in dis- 
charge of the liability of the Railways to 
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deliver the goods covered by Ext. B. In these 
circumstances, Issue No. 3 must be answered 
in the negative and in favour of the plaintiff. 

35. The only other Issue No. 4 rela- 
tes to the question as to whether the suit is 
barred by limitation. It is to be noted that 
after the amendment of the plaint the goods 
ought to have arrived at Shalimar on or 
about between the 12th May, 1964 and the 
19th May, 1964. According to the evidence 
adduced by the railways the goods did not 
arrive before. the 7th October, 1964. Ob- 
viously they could not have been delivered 
before that date. Even assuming that the 
plaintiff is made to stick to his pleadings, 
then the goods ought to have been delivered 
on the 19th May, 1964. The present suit 
was filed on the 19th July, 1967. There is 
no dispute that the period of limitation under 
the Limitation Act, 1963 is three years. Since 
a notice under Section 80 of the Code of 
Civil Procedure was necessary the plaintiff 
is entitled to add that period to the period 
of limitation. In that state of affairs, it must 
be held that the suit is not barred by limi- 
tation. Issue No. 4 must therefore be ans- 
wered in the negative. 

36. In the result, there will be a dec- 
tee in favour of the plaintiff for the sum of 
Rs. 10,855.35 P. There will be interest on 
judgment on that sum at the rate of 6 per 
cent per annum. The plaintiff is entitled to 
the costs of this suit. The decretal amount 
is to be paid by the Union of India within 
three months from date. 

; Suit decreed. 
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M/s. Malhati Tea Syndicate Limited, 
Appellant v. Revenue Officer, Jalpaiguri and 
others, Respondents, 
ioe F. O. O. No. 151 of 1971, DJ- 21-2- 


(A) West Bengal Estates Acquisition Act 
(1 of 1954), Section 42 (3) and (4) — As 
amended by West Bengal Act in 1969 — 
Effect of amendment — Tea garden under 
lease —- Rent determined by Revenue Offi- 
cer prior to amendment is validated by sub- 
section (4). 

The new sub-section (4) introduced by 
the Amending Act of 1969, not only contem- 
plates judgments, decrees ‘or orders of a 
Court or Tribunal but also any law that exist- 
ed before the Amendment was introduced. 
The result, is that where a determination of 
rent had been made by a Revenue Officer 
under the law, as it stood before the Amend- 
ment, such determination should be deemed 
always to have taken effect from the date of 
vesting. Therefore, the legislature not only 
gave the Revenue Officer the power to deter- 
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mine the rent of tea gardens, held under a 
lease by sub-section (3) but it went very much 
further and provided by sub-section (4) that 
even if under the law, as it existed before the 
Amendment a determination of rent had been 
made, such a determination should take effect 
and should be deemed to have taken effect 
from the date of vesting. This provision 
validates the determination of rent by the 
Revenue Officer, even if such determination 
was made without jurisdiction. (Para 10) 


(B) Bengal Cess Act (9 of 1880), Secs 
tions 38 to 40 —— Bengal (Rural) Primary 
Education Act (7 of 1930), Sections 29 (2) 
and 30 — Determination of cess mot meces« 
sary for making lawful demand for same — 
Liability fer cess is determined by statutory 
provisions once lamd revenue is fixed — (X« 
Ref:— West Bengal Estates Acquisition Act 
(i of 1954)}, Sections 42 and 42-A. 

Taking into consideration the provisions 
of Sections 38 to 40 of the Cess Act and Sec« 
tions 29 (2) and 30 of the Bengal (Rural) 
Primary Education Act it is clear that no de- 
termination of Cess is necessary for the pur- 
pose of making a lawful demand for realisa- 
tion of the same. Once the annual value of 
land is determined, the demand for road, 
public works and education cess is fixed in 
accordance with the statutory provisions. 
Neither of these Acts requires a determina- 
tion of cess covered by the two statutes. 

(Para 15) 

As soon as rent is determined by a 
Revenue Officer under the Estates Acquisi- 
tion Act, and upon such determination the 
rent is either increased or decreased, the lia- 
bility for cess in respect of the holding stands 
increased or reduced in accordance with the 
increase or reduction in the liability for-rent. 
The statute does not require that cess has 
to be determined either by the Revenue Offi- 
cer or by the Collector or any other officer 
upon a determination of the rent. Cess fol- 
lows rent and when the rent is increased or 
reduced, there is a corresponding increase or 
reduction in the liability for cess by operation. 
of law. (Para 16) 

(C) Companies Act (1956), Section 23 (3) 
— Scope — Appeal filed by Company in its 
former mame even after change of name — 
Appeal is incompetent—Cross-objection aris- 
ing out of it must also fail. (X-Ref:— Civil 
P. C. (1908), Order 41, Rule 22.) 

The second part of Section 23 (3) provi- 
des that legal proceedings commenced by the 
company in its former name may be conti- 
nued by the company after the change of its 
name. Nothing in this sub-section autho- 
rises the company to commence a legal pro- 
ceedings in its former name at a time, when 
it had acquired its new name which has been 
put on the Register of the Joint Stock Com- 
panies. Hence, an appeal filed by a Com- 
pany in its former name which is no longer 
in existence on the Register of Joint Stock 
Companies is competent and along with the 
cross-objection filed in it must also fail. 

(Paras 20 to 23) 


t 


i 
i% 


1973 Malhati Tea Syndicate v. Rev. Officer, Jalpaiguri (B. C. Mitra J.) [Prs. 1-5] Cal. 79 


Cases Referred: Chronological Paras 
(1968) Civil Rule No. 2552 of 1968, 
(Cal), State of West Bengal v. Kha- 


yarbari Tea Co. Ltd. 7, 10 


P. N. Mitter, Pritish Chandra Roy and 
Uma Prasad Mukherjee, for Appellant; Ma- 
nindra Chandra Chakrabarty, for Respon- 
dent. ; 


B. C. MITRA, J.:— The appellant is the 
owner of a tea garden in the district of Jal- 
paiguri. On December 9, 1937, the then 
Governor of Bengal granted a lease of 1268.85 
Acres of land in Touzi No. 410, in the dist- 
tict of Jalpaiguri, commonly known as Mal- 
hati Tea Estate, under Chapter V of the 
Bengal Waste Lands Manual, 1936, in favour 
of the appellant, for a term of 30 years with 
effect from April 1, 1932, on yearly rent of 
Rs. 2760.12. Some other Jote lands were 
also settled with the lessee as a part of the 
tea estate. On expiry of the term of 30 
years, the appellant obtained renewal of the 
lease from year to year, the last of such rene- 
wal having been made in March 1965, for 
the year 1965-66. Under these yearly rene- 
wals, the appellant is entitled to renewal of 
the lease for a further period of one year or 
such period as the State Government may 
think fit, subject to the reservation that the 
decision of the State Government under Sec- 
tion 6 (3) of the West Bengal Estates Acqui- 
sition Act, 1953, hereafter referred to as the 
Act, would be binding on the lessee. The 
State Government also retained the right to 
impose such conditions as it may, from time 
to time, find it necessary. The State Gov- 
ernment allowed the appellant to retain the 
entire area in the tea estate under Section 6 
(3) of the Act by an order dated October 10, 
1963. 


2. The Revenue Officer started pro- 
ceedings under Section 43 (2) and Sec. 42-A 
of the Act for fixation of rent payable by 
the appellant in respect of the tea estate. In 
this proceeding the “Revenue Officer by an 
order dated November 12, 1965, fixed the 
rent at Rs. 8,334.26. In this order there was 
nothing to indicate that the amount fixed by 
the Revenue Officer included Road Cess and 
Public Works Cess of Rs. 366.98 and Educa- 
tion Cess of Rs. 1,373.16. The inclusion of 
the Cess of different kinds was made clear 
in a memorandum dated February 22, 1966, 
issued by the Additional Deputy Commis- 
sioner. The assessment of rent and Cess as 
above was to take effect from November 
1965. Under the original lease the rent pay- 
able was Rs. 2,760.12, Road and P. W. Cess 
was Rs. 614.12 and Education Cess was 
Rupees 723.76. 


3. On April 19, 1967, a demand was 
sent to the appellant for Rs. 59,150.97 to- 
wards arrears of rent and a sum of Rupees 
6,527.01 for arrears of Education Cess. This 
demand was on the basis of determination 
made under Section 42 (2) of the Act. Ret- 
rospective effect was given to this determina- 


tion with effect from the date of vesting 
namely, April 14, 1955. 

4. On April 29, 1967, the appellant 
was informed that unless the arrears claimed 
were paid, the renewal of the lease could not 
be granted. As the appellant did not pay 
the demand, a Certificate was issued for a 
total claim of Rs. 99,184.64. Being aggriev- 
ed by the issue of the Certificate, the peti- 
tioner applied for a Rule Nisi under Arti- 
cle 226 of the Constitution for setting aside 
the order of determination of rent by the 
Revenue Officer dated November 12, 1965, 
the memorandum of the Deputy Commis- 
sioner, Jalpaiguri dated February 22, 1966, 
intimating such determination of the demand 
dated April 19, 1967, and the Certificate 
dated November 29, 1967. A rule Nisi was 
issued and the trial Court made this Rule 
absolute in part. The revision of liability 
for Cess made in proceedings under Sec. 42 
(2) of the Act was set aside and declared 
void. The appellant’s prayer as against the 
assessment of rent was refused. The claim 
in so far as it related to Cess including Edu- 
cation, Road and P. W. Cess and the Certi- 
ficate issued for the same, were set aside. The 
Certificate dated November 29, 1967, was 
quashed and a writ in the nature of Manda- 
mus was issued directing the Deputy Com- 
missioner not to give effect to or enforce the 
demand dated April 19, 1967, and the Certi- 
ficate dated November 29, 1967. This ap- 
peal is directed against this order and the 
respondents have also filed cross-objections 
against the order relating to Cess and the 
Certificate issued for realisation of the same. 


5. Appearing for the appellant Mr. 
P. N. Mitter argued that the word “Estate” 
had not been defined in the Act and that by 
virtue of Section 2 (p) of the Act, the defi- 
nition of that word in the Bengal Tenancy 
Act was to be applied. He relied upon the 
opinion of the learned authors M. Finucane 
and Ameer Ali in their Commentary on the 
Bengal Tenancy Act at p. 58, on which re- 
liance was placed by the trial Court (See 74 
Cal WN 825 at p. 835). He argued that tea 
planters in Jalpaiguri were not proprietors of 
any estate under the Act, but were lessees, 
who were entitled to renewal of their lease 
on terms specified in such leases. He also 
argued that the lands covered by tea leases 
were part of the Khasmahal estates, let out 
to tenants on the terms contained in the 
leases. The tenures held by the lessees of 
Tea Estates were not, it was argued, estates 
within the meaning of the Bengal Tenancy 
Act. He submitted that since the appellant 
did not hold any estate as contemplated by 
the Bengal Tenancy Act, it was not an inter- 
mediary within the meaning of the Act. He 
next referred to the definition of the word 
“Estate” in Section 3 (4) of the Bengal Te- 
nancy Act. This - definition says that “an 
estate means land included under one entry 
in any of the general Registers of revenue 
paying lands and revenue-free lands, prepar- 
ed and maintained by the Collector of a Dist- 
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rict, and includes Government Khasmahal 
and revenue-free lands not entered in any 
Register.” Relying on this definition of Estate 
Mr. Mitter argued that the tea estates were 
not included in the general Register of Reve- 
nue-paying lands and revenue-free lands. 
Reliance was also placed on Rule 27 of the 
Bengal Waste Lands Manual, 1936, which 
says that, every lease granted, shall be enter- 
ed as a separate Government estate in a 
Touzi Roll and in Register 32, Part M. 

6. The next contention of Mr. Mitter 
was that, even if Bengal Tenancy Act ap- 
plied to tea gardens, the land comprised in 
such gardens could not be held to be an 
estate, as such land had not been included in 
a general Register. He argued that the lands 
were waste lands which were leased out by 
the State Government to the petitioner, and 
therefore it could not be said that it was an 
estate as contemplated by the Act. 

7. The next branch of the argument 
on behalf of the appellant was that Sec- 
tion 6 (3) of the Act made a clear distinction 
between an intermediary and a lessee. He 
argued that it was true that under Section 6 
(3) of the Act, lessee might be treated as an 
intermediary but that could be done only fov 
the limited purpose of assessment of compen- 
sation and for no other purpose. That be- 
ing so, it was argued, the appellant could not 
be treated to be an intermediary for the pur- 
pose of assessment of rent by the Revenue 
Officer. He also relied upon an unreported 
Bench decision of this Court in Civil Rule 
No. 2552 of 1968 (Cal), (State of West Ben- 
gal v. Khayarbari Tea Co. Ltd.) in which it 
was held that the Revenue Officer under the 
Act had no jurisdiction to determine the rent 
of a tea garden and hence could not exer- 
cise his powers under Section 42-A of the 
Act. He, therefore, argued that the Revenue 
Officer had no jurisdiction to determine the 
rent payable by the appellant under Sec- 
tion 42 of the Act and the application of 
Section 42-A of the Act was also excluded. 

8. The next- contention on behalf of 
the appellant was that the Act was amended 
by: the West Bengal Estates Acquisition 
(Amendment) Act, 1969, and sub-sections (3) 
and (4) were added to Section 42 of the Act. 
Sub-section (3) is as follows:— 


“Notwithstanding anything to the cont- 
rary contained in the proviso in sub-sec. (2) 
of Section 6 or in any contract, where any 
land comprised in any tea garden is held 
under a lease, the rent payable by the lessea 
fn respect of such land shall be the rent 
determined by the Revenue Officer in the 
manner specified in sub-section (2)”. ` 

9. It was argued that the legislature 
for the first time conferred upon the Reve- 
nue Officer, the power to determine the rent 
par by a tea garden held under a lease. 

his Amendment, it was argued, was not Te- 
troactive in operation and therefore the im- 
.pugned assessment orders must be held 
to be invalid. In other words, it was argued 


that admittedly the Revenue Officer under 
the Act had no power to determine the rent 
payable by a lessee of a tea garden until the 
Amendment!of the Act in 1969. It was only 
by that Amendment that such power was 
conferred upon the Revenue Officer, and that 
being the position, it was argued, the assess- 
ment orders must be struck down, as having 
been made without any jurisdiction. There 
would have been a good deal of force in this 
contention on behalf of the petitioner but 
for the provisions in sub-section (4). The 
Amendment Act also added a sub-sec. (4) 
to Section 42 which runs as follows:— 

“Notwithstanding anything to the cont- 
rary contained in any judgment, decree of 
order of any Court or Tribunal or in any 
law, the rent determined under sub-section (2) 
or sub-section (3) shall take effect and shall 
be deemed always to have taken effect from 
the date of vesting.” 


19. Mr. Mitter submitted that sub- 
section (4) of Section 42 was introduced in 
order to nullify the effect of the judgment 
of this Court in Civil Rule No. 2552 of 1968 
(Cal) (Supra). He argued that the whole ob- 
ject of this Amendment was to undo the ef- 
fect of the judgment in that case and is con- 
fined only to judgments, decrees and orders 
of a Court or Tribunal. In this case, it was 
further argued, there was no such judgment, 
decree or order before the Amendment, and 
therefore sub-section (4), as amended, had 
no application. We are unable to accept this 
contention on behalf of the appellant. The 
new sub-section (4) not only contemplates 
judgments, decrees or orders of a Court or 
Tribunal but also any law that existed be- 
fore the Amendment was introduced. The 
result, as we see it, is that where a determi- 
nation of rent had been made by a Revenue 
Officer under the law, as it stood before the 
Amendment, such determination should be 
deemed always to have taken effect from the 
date of vesting. Therefore, the legislature 
not only gave the Revenue Officer the power 
to determine the rent of tea gardens, held 
under a lease by sub-section (3) but it went 
very much farther and provided by sub- 
section (4) that even if under the law, as it 
existed before the Amendment a determina- 
tion of rent had been made, such a determina- 
tion should take effect and should be deem- 
ed to have taken effect from the date of 
vesting. This provision in our view, validates 
the determination of rent by the Revenue 
Officer, even if such determination was made 
without ‘jurisdiction. This, it seems to us, is the 
effect of sub-sec. (4) which was introduced by 
the 1969 Amendment of the Act. It will 
not, in our view, be appropriate to ignore 
or overlook the words “in any law” in sub- 
section (4) of the Act. 

it. Mr. Chakarbarti appearing for 
the respondents contended that the appellant 
was a Raiyat and, as such it became an inter- 
mediary under Section 52 of the Act. He re- 
lied upon a Bench decision of this Court re- 
ported in 33 Cal WN 362, for the proposition 
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that having regard to the Rules framed relat- 
ing to the Western Duars, the State Govern- 
ment in such temporarily settled estates had 
the power to frame Rules which had the 
force of Jaw. I do not, however, see how 
this decision is of any assistance to the res- 
pondents in this case. Furthermore, having 
regard to our views, with regard to sub-sec- 
tion (4) of Section 42 of the Act, we do not 
think it is necessary for us to go into the 
question whether the appellant is a Raiyat 
and as such an intermediary under Sec. 52. 
In passing however, I should note that Mr. 
Chakrabarti drew our attention to Rule 40 
of the Rules in the Bengal Waste Lands 
Manual which says that the Raiyat must pay 
its rent on the due date. It was argued that 
lessees under the said Manual were raiyats 
and as the appellant was a lessee under the 
Manual, he was a Raiyat, and therefore came 
within Section 52 of the Act. As I said ear- 
lier, in the view that we have taken of sub- 
section (4) of Section 42 of the Act, it is not 
necessary for us to go into that question. 

12. I now proceed to deal with the 
¢cross-objection filed by the respondents. The 
trial Court held that Section 42 (1) and (2) 
and Section 42-A of the Act did not confer 
any authority or prescribe amy mode for ef- 
fecting any revaluation or re-assessment for 
any liability for Cess. It was also held that 
Section 42 of the Act, in its different sub- 
sections and clauses laid down the manner, 
in which the rent in the ordinary sense of 
the term was to be assessed, and such provi- 
sions could have no application in the matter 
of assessment of Cess. The conclusion, to 
which the trial Court arrived, was that Sec- 
tion 42 conferred no authority on the Reve- 
nue Officer to revise any liability for Cess 
and that in any event, any such revision 
would require revaluation in the manner set 
out in the Cess Act, which had not been fol- 
lowed in this case. It was, therefore, held 
by the trial Court that the purported revision 
or re-assessment of the Cess in the proceed- 
ings under Section 42 (2) of the Act was ille- 
gal and void and the Certificate in respect 
of the Cess, based on such revision or re-as- 
nent was equally illegal and unauthoris- 
e 


13. The original liability of the ap- 
pellant for Road and P. W. Cess was Rupees 
614-12 and for Education Cess it was Rupees 
723.76. The revised demand for Cess for 
Road and P. W. Cess is Rs. 366.98 and for 
Education Cess Rs. 1373.16. In support of 
his contention that the revised demand for 
Cess is lawful and the Certificate issued for 
realisation of the same is valid, Mr. Chakra- 
barti submitted that under the Cess Act, Cess 
merely followed the fixation of Rent. The 
rate being fixed by Statute, it was argued, 
there is neither any occasion for determina- 
tion, nor for revision of liability for Cess. 
Mr. Chakrabarti relied upon the definition of 
Rent in Section 2 (0) of the Act which says 
that rent includes any money, recoverable 
under any enactment for the time being in 
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force as if it was Rent. The contention of 
Mr. Chakrabarti was that no fresh determi- 
nation was needed for re-assessment of Cess. 
He referred to the various provisions in the 
Cess Act, by which the rate was fixed and 
argued that as soon as there was assessment 
or re-assessment of rent, re-assessment of the 
liability for cess followed, as a matter of 
course, on the basis of the rate fixed in the 
Cess Act. 


14. Tt seems to us that there is a good 
deal of force in this contention of the learn- 
ed Advocate for the respondents. Section 38 
of the Cess Act lays down the manner in 
which the roads cess for each year is to be 
assessed and levied. Section 39 of the Cess 
Act lays down the manner in which public 
works cess is to be assessed and levied. Sec- 
tion 40 of the Cess Act requires publication 
of the cess fixed for any particular year. In 
accordance with the requirement of this sec- 
tion notifications were published on April 5, 
1966 regarding roads cess and public works 
cess. Similar notifications were published on 
January 19, 1967 and April 25, 1968. In 
these notifications it is stated that the publi- 
cation was made pursuant to Section 40 of 
the Cess Act in accordance with the determi- 
nation of the cess made under Sections 38 
and 39 read with Section 6 of the Cess Act. 
It seems to us that the Cess Act is a compre- 
hensive self-contained code which lays down 
the manner in which the cess is to be deter- 
mined. In this case the determination of the 
cess has been made in accordance with the 
provisions in the Cess Act. There are simi- 
lar provisions in the Bengal (Rural) Primary 
Education Act, 1930 for levy of education 
cess. Section 29 (2) of this Act provides that 
primary education cess shall be levied at the 
rate of 5 pice on each rupee of annual value 
2 land. Section 30 deals with the payment 
of cess. 


15. Taking into consideration the 
above provisions of the Cess Act and the 
Bengal (Rural) Primary Education Act it 


seems to us that no determination of cess is 
necessary for the purpose of making a lawful 
demand for realisation of the same. Once 
the annual value of land is determined, the 
Jemand for road, public works and educa- 
tion cess is fixed in accordance with the sta- 
tutory provisions. Neither the Cess Act nor 
the Bengal (Rural) Primary Education Act 
requires a determination of cess covered by 
the two statutes. Once the land revenue is 
fixed, the liability for cess is determined by 
Statutory provisions and no assessment order 
for cess of either variety is either contemplat- 
ed or required by statute. In that view of 
the matter it seems to us that the contentions 
of Mr. Chakrabarty regarding cess must be 
upheld. - 


16. Tt appears that the © Additional 
Deputy Commissioner, Jalpaiguri, notified the 
Manager of the Tea Estate on April 13, 1967 
that rent, cess and education cess had been 
determined in respect of Tea Estate under 
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Section 42 (ii) of the Estates Acquisition Act. 
This notice is Annexure “G” to the petition. 
After stating that rent, cess including educa- 
tion cess had been determined, the notice re- 
quested payment of the amount set out there- 
under within May 31, 1967, failing which 
action for realisation of the dues would be 
taken. ‘This notice appears to communicate 
a determination in respect of cess. To us it 
seems that this notice is misleading because 
there was no determination of cess by the 
Additional Deputy Commissioner; Statutory 
provisions regarding cess, public work cess 
and education cess are such that a determi- 
nation of the liability of a lessee for cess is 
not called for. The liability for cess is as- 
certained and arises immediately upon deter- 
mination of the annual value of the land. ‘The 
two statutes have created the liability for 
cess and have also prescribed the rate at 
which cess is to be calculated. In our view the 
Trial Court was in error in holding that a 
revaluation or re-assessment of liability for 
Cess is necessary and that sub-sections (1) and 
(2) of Section 42 as also Section 42-A of the 
Estates Acquisition Act do not confer any au- 
thority or prescribe any mode for effecting 
any revaluation or re-assessment of liability 
for cess. As soon as rent is determined by 
a Revenue Officer under the Estates Acquisi- 
tion Act, and upon such determination the 
rent is either increased or decreased, the lia- 
bility for cess in respect of the holding stands 
increased or reduced in accordance with the 
increase or reduction in the liability for rent. 
The statute does not require that cess has to 
be determined either by the Revenue Officer 
or by the Collector or any other officer upon 
a determination of the rent. As I said ear- 
lier cess follows rent and when the rent is 
increased or reduced, there is a correspond- 
ing increase or reduction in the liability for 
cess by operation of law. 


17. In our view, for the reasons men- 
tioned above, and without anything more, this 
appeal ought to be dismissed and the cross- 
objection ought to be allowed. But such an 
order cannot be made, and I now proceed to 
refer to a matter which should be taken into 
consideration in disposing of this appeal and 
the cross-objection. 


18. The arguments in support of the 
appeal and the cross-objection concluded on 
February 16, 1972. Immediately after the 
conclusion of the arguments, an application 
was moved on behalf of the appellant for 
an order that the cause title of the writ peti- 
tion (Civil Revision No. 2549 (W) of 1967) 
and the cause title of the Memorandum of 
Appeal being F. M. A. T. No. 2684 of 1970 
and the body of the writ petition as well as 
the body of the Memorandum of Appeal, be 
amended and that the name of the petitioner 
in the application be substituted for the name 
of the original petitioner, with liberty to con- 
tinue or proceed or pursue the writ petition 
and the appeal preferred from the judgment 
dated July 3, 1970, and that the records and 
proceedings of the writ petition and the ap- 
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peal be amended accordingly. There are also 
certain other prayers for consequential 
orders. The petition in support of this ap- 
plication is by Malhati Tea and Industries 
Ltd., (formerly known as Malhati Tea Syndi- 
cate Ltd.). In this petition, it is stated that on 
January 9, 1968, Malhati Tea Syndicate Ltd., 
made an application before this Court for 
alteration of the Memorandum of Association 
of the said company, and that a special reso- 
Jution of the company was passed in accord- 
ance with Section 189 of the Companies Act, 
1956, at an Extraordinary General Meeting 
of the said company, held on September 30, 
1967. By tbe special resolution, three new 
sub-clauses were added to clause 3 of the 
Memorandum of Association of the said 
company. The substance of the alteration is 
that the company could engage in the busi- 
ness the Electrical and Mechanical Engineers, 
Manufacturers, Producers, Designers, Impor- 
ters etc., of Pallet, Platform, Trucks, Switch- 
gears and Powers, Alternators, Isolators and 
other electrical equipments. The second 
group of new objects is to establish, main- 
tain, develop, laboratories, test-houses for 
conducting researches. The third group au- 
thorised the company to purchase or acquire 
and protect, prolong and renew in India 
Patent Rights, Trade Marks, Licences, De- 
signs etc., which may appear likely to be ad- 
vantageous or useful to the company. An- 
other special resolution was passed for chang- 
ing the name of the company, subject to the 
approval of the Central Government, from 
the Malhati Tea Syndicate Ltd., to Malhati 
Tea and Industries Ltd. 


19. It is stated in the petition that an 
order was made by Ghosh, J., on February 
12, -1968, confirming the alteration of Memo- 
randum of Association of the said company. 
This order also provided that subject to the 
approval of the Central Government under 
Section 21 of the Companies Act, 1956, the 
name of the company should be changed 
from Malhati Tea Syndicate Ltd., to Malhati 
Tea and Industries Ltd. It appears from 
Annexure ‘B’ to the petition that the Regis- 
trar of Joint Stock Companies issued a certi- 
ficate on May 3, 1968, that the name of the 
company be changed from Malhati Tea Syn- 
dicate Ltd. to Malhati Tea and Industries 
Ltd. It is stated in this Certificate that the 


- approval of the Central Government has been 


accorded to this change. It is therefore clear 
that as from May 3, 1968, Malhati Tea Syn- 
dicate Ltd., ceased to be on the Register of 
the Joint Stock Companies and Malhati Tea 
and Industries Ltd., came into existence, and 
was placed on the Register of the Joint Stock 
Companies from that date. The trial Court 
delivered the judgment under appeal on July 
3, 1970, and therefore long before that date, 
the company with its new name of Malhati 
Tea and Industries Ltd., mentioned above, 
came into existence. The Memorandum of 
Appeal was filed on February 10, 1971, but 
this Memorandum of Appeal was not 
filed by the company which was then 


i 
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on the Register of the Joint Stock 
Companies, namely Malthati Tea and Indus- 
tries Ltd., but had been purported to be filed 
by Malhati Tea Syndicate Ltd., a name which 
had been removed from the Register of Joint 
Stock Companies as early as May 3, 1968. 


20. There can be no doubt that on 
the day on which the appeal was filed, there 
was no company in existence by the name 
of Malhati Tea Syndicate Ltd., and the ap- 
peal purported to have been filed by a com- 


‘pany which was not on the Register of Joint 


Stock Companies, and had therefore no exis- 
tence in accordance with the provisions of 
the Companies Act, 1956, cannot but be 
held to be incompetent. Learned Advocate for 
the applicant contended that the appeal was 
competent by.reason of the provisions in sub- 
section (3) of Section 23 of the Companies 
oe 1956. What sub-section runs as fol- 
ows:—~ 


“The change of name shall not affect 
any tights or obligations of the company or 
render defective any legal proceedings by or 
against it; and any legal proceedings which 
might have: been continued or commenced 
by or against the company by its former 
name may be continued by or against the 
company by its new name.” 

21. We are unable to accept this 
contention on behalf of the applicant. The. 
first part of the sub-section protects the rights 
and obligations of the company, already ac- 
quired before the change of its name and 
also protects legal proceedings by ‘or against 
it. The second part of the sub-section au- 
thorises the continuation of a pending legal 
proceeding which was commenced by the 
company in its former mame. The second 
part provides that legal proceedings com- 
menced by the company in its former name 
may be continued by the company after the 
change of its name. Nothing in this sub- 
section authorised the company to commence 
a legal proceeding in its former name at a 
time, when it had acquired its new name 
which has been put on the Register of the 
Joint Stock Companies. In this case, the 
Memorandum of Appeal had been filed by 
the company in its former name, namely, 
Malhati Tea Syndicate Ltd., which was no 
longer on the Register of the Joint Stock 
Companies. We are, therefore, of the view 
that the appeal itself is incompetent, as it 
has been purported to be filed in a name 
which is no longer there on the Register of 
the Joint Stock Companies. 


22, In support of his contention 
Jearned Advocate for the applicant relied 
upon a decision of the Madras High Court 
reported in ILR (1954) Mad 533. In that 
case the question was whether execution pro- 
ceedings could be conducted by a company 
in its new mame in a case, where the decree 
was obtained by the company in its former 
name. This decision is of no assistance to 
the appellant in this case, inasmuch as, the 
commencement of the proceeding in this case 
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has been made in a name which was not on 
the Register of the Joint Stock Companies. 

23. In our view, the company could 
not commence the appeal in its former name, 
at a time when such name has ceased to be 
on the Register of the Joint Stock Compa- 
nies, and a new name had been put on the 
Register. We do not see any reason or justi- 
fication for not filing the Memorandum of 
Appeal in the name which was put on the 
Register of the Joint Stock Companies long 
before. the appeal was filed. This appeal by 
the company in a name which has been re- 
moved from the Register of the Joint Stock 
Companies at the time when the appeal was 
filed is, in our view, incompetent. 

24, Learned Advocate for the respon- 
dent contended that although the appeal is 
incompetent, the cross-objection should be 
treated to be competent and dealt with by 
this court accordingly. We are unable to 
accept this contention either. This is not a 
case of dismissal of appeal for default, nor 
a case of withdrawal of the appeal. The 
appeal itself being incompetent the cross-ob- 
jection arising out of the same must also fail. 

25. For the reasons mentioned above, 
the appeal and the cross-objection fail and 
both are dismissed. There will be no order 
as to costs. 


BP. B. MUKHARM, C. J.:— 26, I agree. 
Appeal dismissed, 
Cross-objection dismissed. 
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Keshav Deo Tulshan, Plaintiff v. Jaga- 
dish Prasad Tulshan, Defendant. 

Suit No. 251 of 1971, Dj- 30-8-1971. 

Index Note: — (A) Civil P. C. (1998), 
Order 32, Rules 2 and 5 — Suit by minor 
Without his next friend or guardian will mot 
crn the decree passed in his favour nuli and 
vord. 

Brief Note: — (A) The irregularity in 
instituting the suit does not make the suit 
wholly bad but makes it a defect in proce- 
dure. The only way it can be corrected is 
when the defendant makes an application 
under Rule 2. If such an application is not 
made in between the time of the institution 
of the suit and the passing of the decrea 
thereon, the defendant would .be precluded 
from raising the said point thereafter and 
will not be permitted to assert that the dec- 
ree passed in such a suit is in any way a bad 
decree. The decree in such circumstances 
does not become a nullity because the court 
proceeds on the basis that it was not a suit 
by the minor and the suit was properly in- 
stituted. The decision of the question as to 
whether at the time of the passing of the 
decree the plaintiff was a minor would be 
quite immaterial at a stage when such minor 
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had already attained majority. Similarly, 
when the plaintiff at the time of the institu- 
tion of the suit was a minor and duly sued 
by a next friend and subsequently the next 
friend is discharged on the statement of the 
minor that he has attained majority and if 
ultimately it transpires that he actually did 
not attain majority at the date of the dis- 
charge of the next friend, any decree passed 
in such a suit in favour of the minor under 
such circumstances will not make the decree 
a nullity on the same principle. The defect 
in procedure, if any, would have been waived 
by the defendant. (1896) ILR. 19 Mad 127 
and (1895) ILR 22 Cal 270 and (1877) 6 Ch 
D 358 and AIR 1928 Cal 537 and AIR 1959 
Mys 157 and AIR 1959 Bom 232 and AIR 
1964 Raj 92 and AIR 1940 Nag 99, Rel. on; 
AIR 1968 SC 954, Disting. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1970 SC 794 = 1970 UJ (SC) 458, 

Ferozi Lal Jain v. Man Mal 
ATR 1968 SC 954 = (1968) 2 SCR 

572, Ramchandra Arya v. Man 


Singh. 21, 31 
AIR 1964 Raj 92 = 1964 Raj LW 
457, Narpat Raj v. Babulal 30 


AIR 1959 Bom 232 = 61 Bom LR 
484, Gulabchand Nanulal v. Fulchand 
Hirachand 
AIR 1959 Mys 157 = ILR (1958) Mys 
267, Thimmappa v. Hanusavva 
AIR 1950 Cal 30 = 53 Cal WN 835, 
Amulya Ratan Mukherjee v. Smt. 
Kanak Nalini Ghose 21 
AIR 1940 Nag 99 = 1939 Nag LI 
577, Sulaiman v. Abdul Shakoor 27, 30 
AIR 1928 Cal 537 = ILR 55 Cal 712, 
Mt. Fuli Bibi v. Khokai Mondal 
(1909) 36 Ind App 168 = ILR 31 All 
572 (PC), Mt. ‘Rashid-un-nisa v. 
Muhamad Ismail Khan 
(1896) ILR 19 Mad 127, Kamalakshi 
v. Ramasami Chetti 
(1895) ILR 22 Cal 270, Doorga Mohun 
Dass v. Tahir Ally - . 25, 26 
(1877) 6 Ch D 358 = 46 LJ Bey 113, 
Ex parte Brocklebank 

Sankar Ghosh, for Plaintiff; Bachawat, 
for Defendant, 

ORDER:— This is an application fos 
an order, inter alia, for stay of all furthey 
proceedings relating to and/or arising out of 
the ex parte decree dated March 28, 1964, 
passed in Suit No. 2678 of 1953 including 
the pending reference in respect thereto and/ 
or for stay of further operation of execu- 
tion of the said decree. In the alternative, 
an order of injunction has been prayed for 
restraining the defendant, his servants and 
agents from taking any further or other steps 
in execution of the ex parte decree dated 
March 28, 1964 passed in Suit No. 2678 of 
1953 and/or from proceeding with or conti» 
nuing the said pending reference thereunder. 

> This case has a very long history 
behind it. 


3. The suit being Suit No. 2678 of 
1953 Qagadish Prasad Tulshan v. Keshav Deo 
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Tulshan and another) was instituted against 
the petitioner and against one Bharat Fire 
& General Insurance Limited. The said Jaga- 
dish Prasad Tulshan being a minor instituted 
the said suit through his next friend and the 
certificated guardian by the name of one ` 
Puranmall Jaipuria. ‘he certificated guar- 
dian was appointed under the Guardians and 
Wards Act, 1890 some time in June 1950, 

4, In a previous proceeding Mr. L. P. 
Agarwalla, Solicitor, acted on behalf of 
Keshav Deo Tulshan, one of the defendants 
in that suit and accordingly Messrs. P. D. 
Himatsinghka & Co., the then solicitors for 
the said minor plaintiff Jagadish Prasad Tuls 
shan by their letter dated July 31, 1953 en- 
quired of the said solicitor Mr. L. P. Agar- 
walla whether he had instructions to accept 
the service of the writ of summons on be-« 
half of Keshav Deo Tulshan. No reply was 
received from the said solicitor and accord- 
ingly the writ of summons was caused to be 
served through the Court at Sealdah on og 
about September 13, 1953. Whe writ of sum- 
mons was also served on the Insurance Com- 
pany being the other defendant against whom 
the said suit was proceeded with. The de- 
fendant Keshav Deo Tulshan neither entered 
appearance nor filed any written statement. 

5. By an order dated September 3, 
1956 the said Puranmull Jaipuria was dis- 
charged from further acting as the certificata 
ed guardian and the next friend of the minon 
plaintiff in the said suit and in his place Smt. 
Omraodevi Tulshan the mother of the minor 
was appointed the certificated guardian and 
next friend of the minor. The minor plain- 
tiff Jagadish Prasad was governed by the 
Indian Majority Act and accordingly he was 
to attain majority upon completion of the 
age of 21 years. 


6 By an order dated August 28, 1961 
on the application of the said Jagadish Pra- 
sad it was recorded that be had attained majo- 
rity. By another order dated September 11, 
1961 the mother was discharged from further 
acting as the certificated guardian and next 
friend of Jagadish Prasad in the said Suit 
No. 2678 of 1953. 

7. On the basis of the statements in 
the several affidavits of the said two certifi- 
cated guardians and of the said Jagadish Pra- 
sad himself it was argued that the said Jaga- 
dish Prasad on September 11, 1961 could not 
and as such did not attain majority. Ac- 
cordingly, the discharge of the mother from 
acting as the next friend of Jagadish Prasad, 
from the suit left the minor without a repre- 
sentative and as such no decree could be 
validly passed in such a suit. 

8. It is contended that Jagadish re- 
mained a minor and a suit by the minor with- 
out ‘his next friend will make the decree null 
and void. It is well settled that a decree 
passed against a minor defendant without the 
appointment of a guardian-ad-litem is a dec- 
ree without jurisdiction and in effect there is 
no decree against the minor because the 
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minor not having been represented by a guar- 
dian would not be treated as a party at all 
in the suit. Such a decree, if passed, is a 
nullity as against such minor defendant; but 
the point that has been argued before me is 
that: the same principle should apply in the 


case of a minor plaintiff as well. If he is not - 


represented by a next friend before the dec- 
ree is passed then the decree would be witb- 
out jurisdiction and would be a nullity. 


9. As to whether in fact the defen- 
dant Jagadish Prasad had attained the age of 
21 years at the date of the discharge of the 
next friend is a question of fact which can 
be finally decided in the suit but it appears 
that the legal proposition raised herein on 
behalf of Keshav Deo Tulshan would require 
careful consideration at this stage. Accord- 
ingly, for the purpose of this interlocutory 
application I shall proceed to examine the 
said legal proposition on the assumption that 
at the date of the discharge of the mother 
as the next friend of the minor the minor did 
not attain majority and that the suit was de- 
creed in favour of the minor and against the 
said Keshav Deo Tulshan at a time when the 
said Jagadish Prasad Tulshan was still a 
minor. On the basis of the said facts the 
point before me is now a pure point of law 
and if at this interlocutory stage: the law op- 
pears to be clearly established that even though 
the said Jagadish Prasad was a minor at the 
time of the passing of the decree, such a 
decree was not a nullity then at this stage 
no relief should be granted to the said Keshav 
Deo Tulshan on this point in this applica- 
tion. If, on the other hand, the legal posi- 
tion is that such a decree is a nullity or at 
least that there is a plausible and/or argu- 
able case for such a proposition then the 
plaintiff Keshav Deo Tulshan is automatically 
entitled to the reliefs prayed for at this stage 
viz., that the pending reference would be 
stayed until the disposal of the suit. This is, 
of course, quite apart from the determination 
of the next point raised herein that the sum- 
mons was fraudulently suppressed from the 
defendant Keshav Deo which point will have 
to be separately dealt with if I find against 
pes Deo on the first point as indicated 
above. 


10. If the provisions of Order 32 of 
the Code of Civil Procedure are analysed it 
would appear that a distinction between the 
two lines of cases have been maintained in 
procedural matters connected with a suit by 
and against the minor. Various decisions 
have been placed before me and, in my opin- 
ion, the same distinction has been maintained 
in the said decided cases. It would also ap- 
pear that the principles involved in such pro- 
cedural matters are somewhat different in res- 
pect of the cases where the minor is the 
ras and where the minor is the defen- 

t. 


11. The provision of Order 32, R. 1 
of the Code requires that although the minor 
plaintiff would himself be the party to the 
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suit, yet because of his immaturity his inte- 
rest should be looked after or watched by a 
matured and/or an adult person. It contem- 
plates that prior to the institution of the suit 
the minor must have the assistance of such 
an adult person. The underlying principle 
appears to be this that if the minor gets a 
decree in his favour then his interest is not 
prejudiced but if he fails in his attempt and 
the suit is dismissed with costs then the de=- 
fendant’s right to recover such costs would 
be in jeopardy. To protect such interest of 
the defendant under such circumstances, 
Rule 2-thereof provides that if the defendant 
did have the opportunity to know about the 
minority of the plaintiff the defendant could 
have come up before the Court and applied 
under the said Rule 2, and the plaint, unden 
such circumstances, might be directed to be 
taken off the file and the pleader or other 
person by whom such plaint was presented 
might be personally saddled with costs so 
that the defendant would be in a position to 
recover such costs when so awarded in his 
favour, but in such an application the Court 
would not be bound to make an order direct- 
ing the plaint to be taken off the file. Dis- 
cretion has been given to Court to make such 
order as it would think fit. This clearly 
shows that the institution of the suit by the 
minor is not, ipso facto, bad and the plaint 
does not become defective and it remains a 
good and an effective one. In such an appli- 
cation whether the minor has attained majo- 
rity or not can be decided. But if no such 
objection is taken and no application is made 
by the defendant, the question as to the 
minority of the plaintiff cannot arise after 
the decree is passed in the suit on the ques- 
tion relating to the validity thereof. In such 
a case the defendant would be deemed to 
have taken advantage of the position. He 
took the chance of the suit being dismissed 
on the basis of his written statement and after 
having failed in that attempt and after allow- 
ing the decree to be passed against him he 
will be precluded from raising the point of 
defect in procedure for the purpose of chal- 
lenging the said decree. In such a case when 
the plaintiff minor gets a decree in his favour 
there is no question of the defendant’s suffer- 
ing any prejudice as is contemplated under 
Rule 2 of Order 32 of the Code of Civil Pro- 
cedure. From that point of view it must be 
held that the provision of Order 32 has been 
enacted for the purpose of protecting the 
interest of the minor without causing any 
prejudice to the interest of the defendant. 
12. Rules 1 and 2 of Order 32 relate 
to the institution of the suit by a minor with- 
out a next friend. Rules 8, 9 and 10 thereof 
deal with cases where the suit is properly in- 
stituted by the minor by a next friend but at 
a subsequent stage prior to the passing of the 
decree the next friend either retires or is 
removed or dies. In such event, the Court’s 
duty is to render assistance to the minor 
plaintiff who is so left alone, by allowing 
some other person to come forward and to 
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be replaced in the place and stead of the out- 
going next friend. Until the said irregularity 
or defect in procedure, caused by reason of 
such vacancy is cured, the Court may stay 
such proceedings. The procedure to be fol- 
lowed in such cases would be to some extent 
different from the procedure to be followed 
in respect of the institution of the suits by 
the minor and in the former case the ques- 
tion of taking the plaint off the file would 
not arise because the minority of the plain- 
tiff is already established and because the 
plaint, as filed, has already duly com- 
plied with Rule 1 thereof. Ali that 
the Court is required to do at that stage 
of the proceedings, is to enable the minor or 
the person who is looking after his interest, 
to get a suitable person appointed as the 
next friend in the place and stead of the out- 
going and until that is done, not to allow 
the suit to be proceeded with and will make 
an order staying the suit. 


13. The propositions discussed above 
in respect of such cases would find sufficient 
support from the principles underlying the 
express language used in Rule 5 of the said 
Order 32. It provides to the effect that in 
respect of orders passed either in the suit 
or in an application by the minor without 
such a next friend or a guardian, the Court 
in its discretion may discharge the same if 
it will go to affect the interest of the minor. 
In other words, it will remain a valid order 
if in spité of such defect in procedure it 
would enure for the benefit of the minor. 
This clearly shows that the underlying prin- 
ciple involved therein is that if the minor 
with an immature brain has done something 
resulting in an order which has benefited 
him instead of causing him prejudice, such 
an order may not be disturbed. The order 
will remain a valid order. But if by obtain- 
ing such an order his interest would be af- 
fected thereby then only such an order may 
be discharged by the Court. The expression 
“by which a minor is in any way concerned 
or affected” in sub-rule (2) of Rule 5 of the 
said Order, when read along with the dis- 
cretion conferred on Court and the provi- 
sion for personal liability for costs, must 
mean, when the order has gone against the 
minor or against his interest; otherwise the 
provision would have been made manda- 
tory. 

14. The distinction, as discussed 
above, would be further revealed from an 
analysis of the said provisions of Order 32 
of the Code of Civil Procedure. Whereas in 
the case of a minor plaintiff the person who 
comes to his assistance as the next friend is 
a private person, subject to his filing an 
affidavit of competency, the guardian of a 
minor defendant is an officer of the Court. 
Such a guardian is appointed by the Court 
after the institution of the suit. At the time 
of the institution of the suit the minor de- 
fendant is not represented by any person. 
He is brought into the suit as a party de- 
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fendant without any act or volition on his 
part. Normally reliefs will be claimed 
against him when he is made a party de- 
fendant in the suit. His rights have to be 
protected. Unless somebody would be there 
to represent him in the suit the minor would 
not be deemed to be a party to the suit. 
Hence, if the decree is passed against him 
without any guardian being appointed it 
would be deemed as though he didn’t have 
any existence in the suit. Accordingly, when 
the decree would be passed against him it 
would be deemed as though there was no 
decree against him and such a decree would 
be a nullity. In the case of a minor defen- 
dant, the absence of the guardian does not 
make it only an irregularity in procedure. 
It is a matter of substance and goes to the 
very root because until the minor is repre- 
sented he would not be a party to the suit 
and consequently to the decree. 

15. The proposition that a decree 
passed in a suit by the minor without a next 
friend is not a nullity will also be support- 
ed by the reservation made in Section 32 
of the Presidency Small Causes Court Act 
(15 of 1882) whereunder a suit can be filed 
in the Court of the Small Causes for the re- 
covery of a sum not exceeding Rs. 500/- 
which is claimed by the minor on account 
of his wages or for the work done as the 
servant. Accordingly, if such a decree is a 
good decree then there can be no reason, 
on principle, why a decree for a higher 
amount will, in like circumstances, be a 
nullity and why a different principle will be 
applicable. 

16. In my opinion, the provision of 
Rule 2 of Order 32 has been enacted for the 
purpose that in case a suit instituted by 
or on behalf of a minor without a 
next friend the Court acting under 
sub-rule (2) might be in a position to 
regularise the irregularity as soon as it is 
brought to the notice of the Court. If the 
defect in procedure cannot or should not 
be cured in the facts and circumstances of 
the case, then in the interest of the minor 
the Court is likely to order that the plaint 
be taken off the file. 

17. It necessarily follows that the 
irregularity in instituting the suit does not 
make the suit wholly bad but makes it a 
defect in procedure. The only way it can 
be corrected is when the defendant makes 
an application under the said Rule 2 of 
Order 32. If such an application is not made 
in between the time of the institution of 
the suit and the passing of the decree there- 
on the defendant would be precluded from 
raising the said point thereafter and will not 
be permitted to assert that the decree pass- 
ed in such a suit is in any way a bad dec- 
cree. In sub-rule (2) of Rule 2 of Order 32 
the Court has been given wide powers to 
make such order as the Court might think 
fit after hearing the objections raised by the 
pleader or the person concerned who pre- 
sented the said suit on behalf of the minor, 
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The initial onus will. be on the defendant 
in such an application to prove that the 
plaintiff is a minor. If the Court would be 
satisfied upon the materials placed before it 
that the plaintiff is a minor and that such 
fact was suppressed on behalf of the minor 
to deceive the Court then the Court may 
direct the suit to be taken off the file and 
make such pefson or pleader personally 
liable for costs. If there is no such mala fide 
motive the Court might make such order 
whereby an opportunity would be created 
for the minor being represented by a next 
friend and until that would be done the suit 
might be stayed. These are various orders 
which the Court might think of passing in 
appropriate cases but if the defendant would 
not make such an application and a decree 
would be passed in a suit by the minor 
Without a next friend then the defendant 
would be precluded from taking the point 
at a subsequent stage after the minor had 
attained majority. The decree, in such cit- 
cumstance, does not become a nullity be- 
cause the Court proceeds in the basis that 
it was not a suit by the minor and the suit 
was properly instituted. The decision vf the 
question as to whether at the time of the 
passing of the decree the plaintiff was a 
minor would be quite immaterial at a stage 
when such a minor had already attained 
majority. Similarly, when the plaintiff at the 
time of the institution of the suit was a 
minor and duly sued by a next. friend and 
subsequently the next friend is discharged 
on the statement by the minor that he has 
since attained majority and if it ultimately 
transpires that he actually did not attain 
majority at the date of the discharge of the 
next friend, any decree passed in such a 
suit under such circumstances will not make 
the decree a nullity and will be an effective 
and a valid decree on the very same princi- 
ple that unless the objection would be taken 
by and on behalf of the defendant prior to 
the passing of the decree the defendant 
would be precluded from raising the said 
question of minority of the plaintiff at a 
subsequent point of time. The defect in pro- 
cedure, if any, would be deemed to have 
been waived by the defendant. This it seems 
is based on sound principle. What could not 
be expected to be done by the minor with- 
out the assistance of an adult person had 
actually been done by- his own skill and 
wisdom. Hence he needed no further pro- 
tection. 


18. If in the above light Rule 5 of 
Order 32 is considered, the intention of he 
legislature would be quite apparent and will 
throw sufficient light on the proposition that 
the decree passed under such circumstances 
would not be a nullity. Rule 5 deals with 
an application prior to the decree or it may 
be an application in a proceeding for in- 
stance, an application under the Guardians 
and Wards Act or an execution application. 
Sub-rule (1) of Rule 5 makes it obligatory 
on the part. of the minor to make such an 
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application by his next friend or by his 
guardian for the suit. Sub-rule (2) thereof 
contemplates cases where the minor is not 
represented by a next friend or a guardian 
for the suit in such an application. Under 
such circumstances, the order passed in such 
an application may be retained as a good 
order or may be discharged by the Court 
and the discretion has been given to Court 
to act in such manner as it might think fit 
and proper in the facts and circumstances 
of each case. In short, even though the order 
is made without the next friend or a guard- 
ian for the suit yet such an order can still 
be a valid and an effective order even 
though the minor is not represented by an 


‘adult. If the Court would think fit to dis- 


charge such an order the Court will make 
the pleader personally liable for costs if in 
obtaining such an order he had knowledge 
of such minority or might reasonably have 
known of the same. If such orders have 
been passed and if they would be for the 
benefit of the minor the Court in its discre- 
tion might not discharge the same and ac- 
cordingly, such orders would remain valid 
and effective orders in spite of the fact that 
the orders were passed at the instance of the 
minors who were not represented by a next 
friend or a guardian. 


19. That being the position in law, 
the same principle can be applied in the 
case of a decree and does not make the dec- 
ree a nullity. 


20. The principle involved in the 
procedure laid down under Order 32 of the 
Code of Civil Procedure is that when a dec- 
ree is passed against the minor it goes to 
affect his rights and would prejudice hbis 
interest but if a guardian would be there 
such prejudice is removed because his inte- 
rest is being properly looked after or waich- 
ed by the guardian. But in the case of a 
minor plaintiff who is to instituté a suit the 
alternatives are that either he gets a decree 
in the suit in which case he is benefited or 
he loses by the dismissal of the suit in 
which case he is likely to be saddled with 
costs. Rule 2 has been enacted to safeguard 
the interest of the defendant against such a 
minor plaintiff. 

21. Mr. Shankar Ghosh appearing 
on behalf of the plaintiff cited before me 
several decisions including a Supreme Court 
decision. Mr. Ghosh admits that none of 
these cases relate to the minor’s suing as 
the plaintiff without a next friend. All these 
cases cited by Mr. Ghosh relate to the cases 
of a decree being passed against the minor 
without a guardian. It has been consistently 
held that such a decree if passed against a 
minor without the guardian-ad-litem is a 
nullity. In the case of Amulya Ratan Mu- 
kherjee v. Sm. Kanak Nalini Ghose, report- 
ed in AIR 1950 Cal 30 the Division Bench 
of this Court dealt with a case of a lunatic 
who stands on the same footing as that of 
a minor in the matter of procedure in res- 
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pect of a suit. It was observed by the Cal- 
cutta High Court relying on the Privy Coun- 
cil case of Mt. Rashid-un-nisa v. Muham- 
mad Ismail Khan, reported in (1909) 36 Ind 
App 168 (PC) that a decree obtained with- 
out representation in a case where repre- 
sentation was necessary must be regarded 
as a decree against a person not a party to 
the suit and was therefore without jurisdic- 
tion and void. In that case the decree was 
accordingly declared to be null and void. 
In the above Privy Council case it was ob- 
served that the minor was never a party to 
the said suit because he was not represent- 
ed and accordingly, a decree passed against 
the minor could not be said to be a decree 
passed against the minor because the minop 
was not a party to the suit at all due to 
want of representation. In the case of Ram 
Chandra Arya v. Man Singh, reported in 
AIR 1968 SC 954 the Supreme Court con- 
‘sidered such a decree which was passed 
against a lunatic. In that case the decree was 
passed and the property was sold in execu- 
tion and the sale certificate was issued. For- 
‘mal delivery of possession was at that time 
taken. About 5 years later the decree-holder 
wanted to file a suit for possession of the 
house and at that point of time it was con- 
tended that the judgment-debtor was a luna- 
tic and the suit was instituted against a luna- 
tic without a guardian-ad-litem having been 
appointed. Accordingly the decree was a nul- 
lity. It was found as a fact that the judg- 
ment-debtor was insane when the suit in 
which the decree was passed was instituted 
as well as when the house was sold in exe- 
cution of the decree passed in that suit. The 
Supreme Court observed: 

“It is now a well-settled principle that, 
if a decree is passed against a minor with- 
out appointment of a guardian, the decree 
E z nullity and is void and not merely void- 
able.” ` f A 

22. Applying that principle in the 
case of lunatic the Supreme Court held that 
the decree was to be treated as without 
jurisdiction and void and also declared the 
sale to be void. 


23. Mr. Ghosh also referred to the 
case of Ferozi Lal Jain v. Man Mal, report- 
ed in AIR 1970 SC 794 where the Supreme 
Court held that a compromise decree passed 
in contravention of Section 13 (1) of the 
Delhi and Ajmer Rent Control Act (38 of 
1952) was a nullity. In my opinion, that 
case cannot have any application in the 
facts and circumstances of this case before 
me because that case was decided on the 
basis of the language used in the said section 
of the said statute which, inter alia, provid- 
ed that no decree or order for the recovery 
of possession of any premises would be 
passed by any Court in favour of the land- 
Jord against any tenant except under the cir- 
cumstances as provided therein. 

24. In my opinion, these cases have 
not in any way touched the principle laid 
down ia a series of cases where the plaintiff 
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as a minor has sued without a next friend 
and a decree has been passed thereon. 

25. Mr. Bachawat appearing on be- 
half of the defendant Jagdish Prosad Tul- 
shan cited before me a number of cases 
which dealt with the case of a minor suing 
without a next friend. In the case of Kama- 
lakshi v. Ramasami Chetti, reported in 
(1896) ILR 19 Mad 127, the plaintiff was 17 
years old at the time the suit was instituted. 
She did not sue by a next friend. No objec- 
tion was taken by the defendant about the 
same until the case came up before the first 
appellate Court, by which time the plaintiff 
had attained majority. It was held that since 
no objection was taken to that effect until 
after the plaintiff had attained majority, the 
irregularity was waived. The said Madras 
Court relied on an earlier Calcutta case of 
Doorga Mohun Dass v. Tahir Ally, reported 
in (1895) ILR 22 Cal 270 (274) and an Eng- 
lish case of In Ex parte Brocklebank, report- 
ed in (1877) 6 Ch D 358 and held that it was 
an irregularity which could be waived by 
the conduct of the defendant. The conten- 
tion raised on behalf of the defendants that 
the proceedings in those cases were alto- 
gether void were rejected by the said deci- 
sions, 


26. In the case of Mt. Fuli Bibi v. 
Khokai Mondal, reported in AIR 1928 Cal 
537, the same point came to be considered 
by another Division Bench of this Court. 
Page, J. in delivering his judgment at page 
339 observed : 

“The policy of the legislature in enact- 

ing Order 32 was that where a minor has 
instituted a suit in his own name the pro- 
ceedings in normal cases should not be treat- 
ed as abortive, but that an opportunity 
should be given to constitute the suit in the 
regular manner.” 
The passage appearing in Daniell’s 
Chancery Practice, 6th edition page 105 was 
quoted from the above case reported in 
(1895) ILR 22 Cal 270, and the judgment 
proceeded:— : 

“But the ground upon which protection 
is afforded to a defendant in a suit institut- 
ed by a minor is removed when the defen- 
dant at all material times is aware, or has 
received notice, of the minority of the plain- 
tiff, and yet elects to proceed to trial and 
take his chance of obtaining a decree in his 
favour on the merits without raising any ob- 
jection to, or issue upon, the maintainability 
of the suit; and prefers the objection for the 
first time on appeal when the trial has gone 
against him.” A 
Upon those observations the Division Bench 
rejected the said contention as misconceived 
both on principle as also on the authorities 
of the said Calcutta case and the said Mad- 
Tas case referred to hereinabove. 

27. The said Madras case was relied 
on in the case of Sulaiman v. Abdul Sha- 
koor reported in AIR 1940 Nag 99. 

28. In the case of Thimmappa v. 
Hanusavva, reported in AIR. 1959 Mys 157, 
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the Mysore High Court is also of the view 
that there is a marked difference between 
the appointment of a next friend and the 
appointment of a guardian. It is observed:— 
“In the case of next friend, he takes the 
initiative and institutes the proceeding. No 
initial appointment is mecessary. It is true 
in 2 case falling under Order XXXII, Rule 
9 (i) the next friend may be removed by the 
Court; otherwise he continues as the next 
friend. But in the case of a guardian there 
must be an appointment by a Court as re- 
quired by Rule 3 G) of Order XXXII.” 


29. . In the case of Gulabchand Na- 
nulal v. Fulchand Hirachand, reported in 
AIR. 1959 Bom 232 the Division Bench of 
that Court observed that there was a differ- 
ence between a decree obtained against a 
minor without appointing a guardian for 
him and a decree made in a suit brought by 
the minor plaintiff, without being represent- 
ed by a next friend. The Division Bench ob- 
served that there was no such duty imposed 
on the Court in the case of a minor plain- 
tiff as have been imposed by the provisions 
of Order 32, Rule 3 and Rule 11, sub-rule 
(2) of the Code of Civil Procedure. The said 
Bombay case has gone a step further and 
has held that the principle of sub-rule (2) of 
Rule 5 of Order 32 would apply even where 
a decree had been passed in a suit by a 
minor without a next friend. In the said 
Bombay case the aforesaid principles were 
discussed in an application under Section 
151 of the Code of Civil Procedure. 


30. A Bench decision of the Rajas- 
than High Court in the case of Narpat Raj 
v. Babulal, reported in AIR 1964 Raj 92 
relied on the said Nagpur case reported in 
AIR 1940 Nag 99 and the said Bombay case 
reported in AIR 1959 Bom 232 and held 
that the decree passed in such a case was 
not a nullity and the defect amounted to a 
mere irregularity which could be waived by 
the defendant. 

31. In my opinion, the principles 
laid down in the above cases are still good 
law and-as such they have neither been cit- 
ed in nor overruled by the above Supreme 
Court case reported in AIR 1968 SC 954 
which dealt with the case of a minor defen- 
dant who was not represented by a guard- 
jan-ad-litem. That being the position in law, 
I have no hesitation to come to the conclu- 
sion that the decree passed herein cannot, 
in any event, be a nullity. 

32. This brings us to the next point 
viz, whether the writ of summons in the 
said prior suit was fraudulently suppressed 
as against Keshav Deo Tulshan. The ques- 
tion is whether Keshav Deo Tulshan was 
prevented by the fraud of Jagdish Prosad 
Yulshan from placing his case before the 
Court. (After discussing the evidence in 
Paras 33-37, the Court held that fraud was 
not proved. The judgment proceeded :) 

38. In my opinion, the petitioner 
Keshav Deo has failed to make out a prima 
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facie case for stay of the reference or for 
injunction as prayed and the application 
must be and is hereby dismissed. Costs will 
be in the cause. 

Application dismissed. 





AIR 1973 CALCUTTA 89 (V 69 C 19) 
S. K. MUKHERJEA AND S. C. 
GHOSE, JJ. , 
Steel & Allied Products Ltd., Petitioner 
y. Gerbrueder Bholar & Co., Respondent. 


Appeal No. 151 of 1969, (Suit No. 2769 
of 1968), D/- 17-5-1971. 

Index Note:—- (A) Constitution of India, 
Art. 133 (1) — Final Order — High Court 
granting leave to withdraw a suit with per- 
mission to file a fresh suit — It is a final 
order. š @ara 2) 

Index Note:— (B) Constitution of India, 
Art. 133 — Decree or order dismissing ap- 
peal om merits, necessarily affirms decision 
of Court immediately below. AIR 1957 Punj 
117 (ŒB), Followed. AIR 1957 All 116 and 
AUR 1956 Pat 325 (FB), Referred. (Para 5) 
_. . Index Note:— (C) Constitution of India, 
Art. 133 — Civil P. C. (1908), S. 2 (2) — 
Decree is one unit. 

Brief Note:—- (C) A decree is one and 
must be taken as one unit. It is against its 
definition if it is held that there are as many 
decrees as there are subject-matters decided 
therein. Each subject-matter cannot consti- 
tute a separate decree in that suit. AIR 1956 
Pat 325 (FB), Followed. Appeal No. 200 of 
1960, D/- 9-7-1970 (Cal.), Dissented. 

i (Paras 5, 6, 7, 8) 
„ , Index Note:— (D) Constitution of India, 
Art. 133 —- Judgment or order of affirm- 
ance — Appellate Court dismissing an ap- 
peal from an order of Single Judge correct- 
ing am earlier order is a judgment of affirm- 
ance within the scope of Art. 133 (1). AIR 
1964 Cal 335 and AIR 1961 SC 1795, Rel. 
on. (@aras 3, 9, 10) 

Index Note-—~ (Œ) Civil P. C. (1998), 
S. 33 — Court cam recall or modify an 
order at any stage before it is filled. 

(Para 11) 
_. . Index Notes— (Ff) Constitution of India, 
Art. 133 — “Substantial question of law? —~ 
Difference between a question o£ law and a 
point of law — Question which has been 
answered ceases to be an open question — 
A point which has been universally accept- 
ed but on which there is no roling of Sup- 
reme Court is not a substantial question of 
law. (Para 11) 
Cases Referred: Chronological Paras 
(1970) Appeal No. 200 of 1960, D/- 9-7- 


- 1970 (Cal), Sm. Umarani Bose v, Sm. 
Bina Sarkar 5, 


AIR 1964 Cal 335, Vidyasagar Cotton 
‘Mills Ltd. v. Nazmunnessa Begum 9 
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AIR 1961 SC 1795 = 1962-1 SCA 68, 
T. Rajaram v. Radhakrishnayya 4 5 


AIR 1957 All 116 = 1956 All LI 601, 
Inda Devi v. Board of Revenue, U. P. 
Allahabad x 

AIR 1957 Punj 117 = 59 Punj LR 150 
(FB), Union of India v. Kanhaya 

AIR 1956 Pat 325 = 1956 BLIR 523 
(ŒB), Kanak Sundar v. Ram Lakhan 


4, 
(1903) 30 Ind App 35 = ILR 25 All 109 
(PC), Rajah Tasadduq Rasul Khan 
v. Manik Chand 3, 4 

S. K. MUKHERJEA, J.:— This is an 
application for grant of a certificate under 
Articles 133 (1) (a) and 133 (D) (©) of the 
Constitution for appeal to the Supreme 
Court. The order of the appellate Court is 
an order of dismissal of an appeal from an 
order made by a learned single Judge by 
which his Lordship corrected an earlier order 
he had made. The order as corrected reads: 
“Leave is granted to the petitioner to with- 
draw this suit with liberty to file a fresh suit 
on the same cause of action ...........s008 and 
it is further ordered that the plaintiff com- 
pany do pay to the defendant company its 
costs of and incidental to this application 
assessed at Rs. 170/- and this Court doth 
certify that this is a fit application for em- 
ployment of advocate.” 

o As_ by the order leave was given 
to withdraw the suit and nothing further re- 
mained to be done by the Court in the mat- 
ter, we are of opinion that the order is a 
final order. 


3. The next question which arises is 
whether the order and judgment of the ap- 
pellate Court is an order and judgment of 
affirmance. The order is an order of dismis~- 
sal, of the appeal on merits. In 
our opinion, by the order of dismis- 
sal, the decision of the learned single Judge 
is necessarily affirmed within the meaning of 
Article 133 (1)' of the Constitution. In T. 
Rajaram v. Radhakrishnayya, AIR 1961 SC 
1795, the Supreme Court held that in deter- 
mining the question as to whether the appel- 
late decree passed by the High Court affirm- 
ed the decision of the trial Court, the appel- 
late decree must be considered as a whole in 
relation to the decision of the trial Court 
similarly considered as a whole. That is the 
proper approach in applying the test of af- 
firmance. If there is a variation made in the 
appellate decree in the decision of the trial 
Court it is not a decree of affirmance and 
this is not affected either by the extent of 
the variation made or by the fact that the 
variation is made in favour of the intending 
appellant and not against him. The term 
‘decision’ in the context of Section 596 of 
the old Civil Procedure Code, a provision 
which is in pari materia with Article 133, 
was construed by the Privy Council in Rajah 
Tasadduq Rasul Khan v. Manik Chand, 
(1903) 30 Ind App 35 (PC). Lord Davey 
delivering the judgment of the Court said: 


~ 
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“There is no definition of the word ‘deci- 
sion’ in the Civil Procedure Code, but there 
is a definition of the word ‘decree’. It says 
‘decree’ means the formal expression of an 
adjudication upon any right claimed or de- 
fence set up in Civil Court when such ad- 
judication, so far as regards the Court ex- 
pressing it, decides the suit or appeal.” Then 
‘judgment’ is defined to mean ‘the statement 
given by the Judge of the grounds of a dec- 
ree or order’. Therefore, their Lordships 
have two things: they have a decree which 
decides the suit, and they have the word 
‘Judgment’, meaning the statement of the 
grounds upon which the learned Judge of 
the Court proceeds to make the decree. 


4, Mr. De Gruyther appears to wish 
to give the word ‘decision’ the same mean- 
ing as the word ‘judgment’ and he says that 
it is necessary that the appellate Court 
should not only affirm the decree made by 
the Court below, but should also affirm the 
grounds of fact upon which that judgment 
was passed. Their Lordships cannot come to 
that conclusion. they think that the natural, 
obvious and prima facie meaning of the 
word ‘decision’ is decision of the suit by the 
Court, and that that meaning should be 
given to it in the section. 


The word ‘judgment’ in Article 133 has 
been construed to mean a decision finally 
determining the rights of the parties in the 
proceeding and not as defined in the Civil 
Procedure Code : Inda Devi v. Board of 
Revenue, U. P. Allahabad, AIR 1957: All 
116. In Kanak Sundar v. Ram Lakhan, 
AIR 1956 Pat 325 (FB) it was held by a 
Full Bench of the Patna High Court that 
a judgment will be one of affirmance if it 
has affirmed the actual decision of the Court 
immediately below even if it has based its 
decision on grounds different from those 
given by the latter Court. Relying on the 
decision of the Privy Council reported in 
30 Ind App 35 (PC) the Court held that the 
word ‘decision’ in Art. 133 (1) is equivalent 
to the word ‘decree’. 


5. In Union of India v. Kanhaya, 
AIR 1957 Punj 117 at p. 119 it was said 
that a judgment is affirmed when the decree 
is neither reversed nor modified. There is, 
therefore clear authority for saying that a 
decree or order dismissing an appeal on 
merits, necessarily affirms the decision of 
the Court immediately below. Mr. Somnath 
Chatterjee appearing on behalf of the peti- 
tioner, relied on an unreported decision of 
a Division Bench of this Court in Appeal 
No. 200 of 1960 (Cal) (Sm. Umarani Bose 
v. Sm. Bina Sarkar). The judgment was deli- 
vered on 9-7-1970. In course of the judgment, 
A. N. Sen, J., said: “A decree or a judg- 
ment passed by the appellate Court may not 
be one of affirmance within the meaning of 
Article 133 of the Constitution even if the 
reliefs granted by the trial Court are affirm- 
ed by the judgment of the appellate Court”. 
In coming to this conclusion, the learned 
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Judges relied on the case of AIR 1961 SC 
1795. It may be pointed out that in the case 
with which the Division Bench was concern- 
ed the appellate Court, by its decree dis- 
missed the appeal on merits. The Court 
found in favour of the appellant on one 
particular issue which made no difference 
to the result of the appeal. 


6. In AIR 1956 Pat 325 (FB), a case 
to which we have already referred it was 
said: “a decree is one and must be taken 
as one unit. It would be against the defini- 
tion that has been given to it if it is held 
that there are as many decrees in a suit as 
there are subject-matters decided therein. 
Each subject-matter decided by a Court in 
a suit cannot constitute a separate decree in 
that suit.” 


7. We are in respectful 
with those views. 


8. With great respect, we are unable 
to agree with the views taken by the learn- 
ed Judges in Appeal No. 200 of 1960, D/- 
9-7-1970 (Cal). In our opinion, the case re- 
ported in AIR 1961 SC 1795 does not sup- 
port the view their Lordships took of the 
matter. Be that as it may, the judgment, 
being one of a Division Bench of this Court, 
should have been binding on us and having 
disagreed with the view expressed in that 
case, we should have reported the matter to 
the learned Chief Justice for being referred 
to a larger Bench for decision. The reason 
why we do not do so is that their Lordships 
do not seem to have considered an earlier 
Bench decision of this Court where the 
Supreme Court case on which their Lord- 
ships relied was fully considered although 
that decision appears to have been placed 
before their Lordships. 


9, The earlier decision in question 
was given in Vidyasagar Cotton Mills Ltd. 
v. Nazmunnessa Begum, AIR 1964 Cal 335. 
There, Bose, C. J. speaking for the Court 
observed: “A point was raised that since 
the reasoning given by the learned trial 
Judge S. P. Mitra, J. and the Division Bench 
in arriving at the conclusion that the res- 
pondent is entitled to an order of rectifica- 
tion are not on the same lines, the judgment 
delivered by the Division Bench is not a 
judgment of affirmance and therefore the 
petitioner is entitled to a certificate as a 
matter of course, but in view of the decision 
of the Supreme Court reported in AIR 1961 
SC 1795, we do not think that this point is 
of any substance. The ultimate conclusion 
of the Division Bench is that the order of 
the learned trial Judge should be upheld and 
the appeal dismissed with costs. So there can 
be hardly any room for doubt that the judg- 
ment of the Division Bench is a judgment 
of affirmance.” 


19. We are in entire agreement with 
the views expressed by the learned Chief 
Justice in that case. The judgment is, there- 
fore, in our opinion, a judgment of affirm- 
ance. $ 


agreement 
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11. It only remains for us to consi- 
der whether any substantial question of law 
is involved in the appeal. The only point of 
law which came up for decision was at what 
stage a Judge loses bis jurisdiction to recall, 
correct or vary an order. It was contended 
by Mr. Chatterjee appearing on behalf of 
the appellant that the Judge loses his juris- 
diction to vary an order after he has signed 
it. Learned counsel appearing for the respon- 
dent contended that an order can be recall- 
ed or varied at any stage before it is filed. 
The original and the Appellate Courts up- 
held the respondent’s contention. The view 
that the Court retains its jurisdiction to re- 
call or modify an order at any stage before 
it is filed is supported by a large number 
of decisions — Indian and English, some 
of which have been cited in the judgment of 
the appellate Court. It is true that the Sup- 
reme Court or the Privy Council, as far as 
we are aware, has not pronounced on this 
question. Nevertheless, the answer is so clear 
and the view taken by the Appellate Court 
has been so universally accepted that even 
though the Supreme Court has not pronounc- 
ed on the question, we are unable to hold 
that it is a substantial question of law. There 
is a difference between a question of law and 
a point of law. A question which has been 
answered ceases to be an open question. In 
this case, the question has been answered inl- 
only one way as far as we know. We are 
therefore unable to agree that any substan- 
tial question of law is involved in this ap- 
peal. Moreover, in our opinion, there is 
nothing in this case which makes it a fit one 
for appeal in the sense of Art. 133 (1) (c) of 
the Constitution. 


_ 4% ‘In the result, the application 
fails. The applicant will pay the costs of this 


application. Certified for two counsel as 
against their respective clients. : 
GHOSE, J.:—~ 13. I agree. 


Application dismissed. 





AIR 1973 CALCUTTA 91 (Y 60 C 20) 
B. C. MITRA AND AMIYA KUMAR 
MOOKERJI, JJ. 

Assistant Controller of Customs for Pre- 
vention and others, Appellants v. The New 
Central Jute Mills Co. Ltd., Respondents. 


A. F. O. O. No. 38 of 1970, D/- 25-8- 
1972. f 

Index Note: — (A) Customs Act (1962), 
Section 105 (1) — Provision does mot re- 
quire the custom authority to specify the 
name of the individual whose premises are to 
be searched. 

Brief Note:— (A) The power is 
given under Section 105 to search the pre- 
mises and if the particulars of the premises 
are given in the authorisation, the require- 
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ments of the section are fulfilled. (1967) 71 
Cal WN 814, Rel. on. (Para 6) 


Index Note: — (B) Customs Act (1962), 
Section 105 (2) — The procedure prescribed 
under Section 165 (1) Cri. P. C. is mot ap- 
plicable in Section 105 (2). AIR 1967 SC 
1298, Rel. on. (ara 19) 


Index Notes — (C) Customs Act (1962), 
Section 105 (1) — “Has reasoms to believe” 
— Although it is not mecessary for the As- 
sistant Collector to state reasons for his be- 
lief, he must disclose the materials upon 
which his belief was formed when it is chal- 
lenged that he had no reasons to believe. 
AIR 1971 SC 2451, Rel. on. (Para 13) 

Index Notes — (D) Customs Act (1962), 
Section 105 — The words “when the proper 
officer has reasons to believe” suggest that 
the belief must be that of an homest and 
reasonable persom based upon relevant mate- 
rials and ciremmstances. 


Brief Note: — (D) If the information is 
such as leads the Customs Officer to believe 
that articles of search are secreted in a place, 
he may thereby have ‘reasons to believe’ as 
contemplated under Section 105 of the Act 
and issue a warrant even if he does not know 
the name of the person who is in possession 
of the articles, of search. All that the court 
can consider is, whether there is ground which 
-prima facie justifies the reasonable belief. 
AIR 1962 SC 1559, Rel. on (Para 17) 


Index Note: — (Œ) Civil P. C. (1908), 
Order 41, Rule 22 — A respondent without 
filing cross-objection cam canvass the correct- 
hess of findings against him im order to sup- 
port the judgment that has beem passed 
against the appellant. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2451 = 82 ITR 147 = 

1971 Tax LR 1747, Sheo Nath Singh 

v. Appellate Asst. Commr. of Income- 
. tax 5, 13, 14 
AIR 1967 SC 1298 = 1967 Cri LI 

1194, Gopi Kisan Agarwal v. R. N. 

Sen 3, 10, 11, 12 
(1967) 71 Cal WN 814, Anshuman Lath 

v. Deputy Supdt. of Central Excise, 

Calcutta 
AIR 1966 SC 1209 = (1966) 2 SCR 

991, Durga Prasad v. H. R. Gomej 


3, 11, 12 
AIR 1962 SC 1559 = 1962 Supp (3) 
SCR 866, Pukhraj v. D. R. Kohli 16 

G. P. Kar and A. K. Banerjee, for Ap- 
pellants; R. C. Deb and R. N. Bajoria, for 
Respondents. 

AMIYA KUMAR MOOKERM, J:— 
This appeal is by the Assistant Collector of 
Customs, Preventive Officer and Union of 
India against the judgment of K. L. Roy, J., 
dated 26-11-1969, quashing an authorisation 
under Section 105 of the Customs Act, 1962 
(hereinafter referred to as ‘the Act’) and, all 
proceedings taken thereunder. 


2. The respondent is an existing com- 
pany under the Companies Act, 1956, and 
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has its registered office at 11, Clive Row, 
Calcutta. M/s. Sahu Jain Ltd., has also its 
registered office in the said premises. On the 
lith of May, 1968, the appellant No. 2 along 
with several persons searched the said pre- 
mises in pursuance to an authorisation issued 
by the appellant No. 1 under Section 105 of 
the Act. In course of the said search, va« 
rious books, papers, documents belonging to 
the respondent company were seized by the 
appellant No. 2. On 16th of May, 1968, the 
respondent moved this Court on an applica~ 
tion under Article 226 of the Constitution, 
challenging the validity of the order of au- 
thorisation dated 11-5-1958 under which the 
preventive officer of the Customs depart- 
ment, appellant No. 2, was authorised under 
Section 105 of the Act to enter into the pre- 
mises of the respondent to search for, seize 
and take possession of things, goods and the 
documents, having reasons to believe by the 
appellant No. 2 that the goods liable to con- 
fiscation under the said Act were secreted in 
the ‘premises of the respondent. A Rule Nisi 
and an interim order of injunction restrain- 
ing the appellants from examining or look- 
ing into any of the seized documents were 
obtained by the respondent. The said Rule 
was heard and made absolute by K. L. Roy, 
J.. The learned Judge found that in view of 
the averments made in the affidavit affirmed 
by the appellant No. 1, that, in consequence 
of the information received, he had reasons 
to believe that certain offences under the Act 
and other Acts had been committed by the 
respondent and certain other companies of 
the Sahu Jain Group, and that certain goods, 
documents and things relevant to proceedings 
for enquiry into the said offences were secret- 
ed in the said premises but the learned Judge 
quashed the authorisation upon the view that 
appellant No. 1 had not applied his mind in 
issuing the impugned authorisation under 
Section 105 of the Act as the spaces requir- 
ing the particulars of the goods, documents 
and things, which would be useful for and/or 
relevant to any proceedings contemplated 
under the Act were left entirely blank; no 
particulars of the intended proceedings were 
given and even the name of the respondent, 
which was suspected of the alleged offence, 
did not appear in the authorisation form. 
The appellant being aggrieved against the said 
judgment, preferred this present appeal. 

3. It is contended by Mr. Kar, learned 
Counsel appearing on behalf of the appellant, 
that the learned Judge of the Court below 
having found that the Assistant Collector of 
Customs had reasons to believe that the of- 
fence under the Customs and other Acts 
have been committed by the respondent and 
that the goods, documents and things rele- 
vant to the proceedings were secreted in the 
premises of the respondent, the learned Judge 
was wrong in coming to the conclusion that 
the Assistant Collector of Customs did not 
apply his mind in issuing the impugned au- 
thorisation under Section 105 of the Act, 
and quashing the same on that ground. Mr. 
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Kar further contended that the power of 
search granted under Section 105 of the Act 
was a power of general search. It was not 
possible for the officer to predict or even 
know in advance what documents could be 
found in the search and which of them would 
be useful or necessary for the proceedings, 
So, it was not possible to give specification 
er description of the documents in advance, 
ft was also not necessary to give the name 
of the respondent in the authorisation be- 
cause the search was with respect to the pre- 
mises. It was not incumbent upon the cus- 
toms officer to give reasons of his belief be- 
fore issuing an authorisation under Sec. 105 
of the Act. In support of his contentions 
Mr. Kar referred to two decisions of the 
Supreme Court Durgaprasad v. H. R. Gomej, 
reported in AIR 1966. SC 1209, and Gopi 
Kisen Agarwal v. R. N. Sen, reported in 
AIR 1967 SC 1298. . 


4. Mr. Deb, learned Counsel appear- 
ing on behalf of the respondent, contended 
that the conditions precedent to the exercise 
of the power by the appellant No. 1 issuing 
an authorisation under Section 105 of the 
Act did not at all exist. The reasons to be- 
lieve or information of the appellant No. 1, 
Mr. Deb argued, were not based on any rele- 
vant fact or material in his possession. The 
appellant No. 1 did not apply his mind to 
the facts and circumstances before issuing the 
said authorisation. Mr. Deb pointed out that 
there were various blanks in the said autho- 
risation and even the name of the respon- 
dent did not appear therein. According to 
Mr. Deb, the said authorisation was vague, 
uncertain, indefinite, incapable of being acted 
upon or executed and wholly illegal. 


5. Mr. Deb further contended that 
the averments made in the affidavit of the ap- 
pellant No. 1 did not disclose any material 
upon which reasonable beliefs could be bas- 
ed. The said affidavit suffered the same in- 
firmities as that of the authorisation itself. 
It was incumbent upon the Assistant Collec- 
tor of Customs to disclose the materials be- 
fore the Court, upon which he based his be- 
lief, if it was challenged. In support of his 
contentions Mr. Deb referred to a decision of 
the Supreme Court, Sheo Nath Singh v. Ap- 
pellate Asst. Commr. of Income-tax, reported 
in AIR 1971 SC 2451 = 82 ITR 147, 


6. In the letter of authorisation the 
name of the respondent was not given but 
there is nothing in Section 105 (1) of the Act 
which requires the Customs Authority to spe- 
cify the name of the individual whose pre- 
mises are to be searched. The power is 
given under Section 105 of the Act to search 
the premises and if the particulars of the 
premises are given in the authorisation, in 
our view, in such case, the requirements of 
the section are fulfilled. The same view was 
taken by this Court’ in Anshuman Lath v. 
Deputy Supdt. of Central Excise, Calcutta, 
reported in (1967) 71 Cal WN 814, and we 
respectfully agree with that view. 


7 Mr. Kar raised an objection that 
without filing a cross-objection the respon- 
dent could not urgé the point that the As- 
sistant Collector of Customs had no reasons 
to believe which was decided in favour of 
the appellant by the learned Judge of the ~ 
Court below. 

8 We do not see any substance in 
this objection. Under Order 41, Rule 22, 
Civil Procedure Code, the respondent is en- 
titled to canvass the correctness of the find- 
ings against it in order to support the judg- 
ari that has been passed against the appel- 
ant. 

9, Mr. Deb lastly contended that the 
provisions of Section 105 (2) of the Act had 
not been observed as no report required by . 
Section 165 (1) of the Criminal Procedure 
Code was made in this case, 


10. This point has been decided by 
the Supreme Court in Gopikisen’s case, AIR 
1967 SC 1298, where it has been held that 
the procedure prescribed under Section 165 
(1) of the Criminal Procedure Code for search 
is not applicable in Section 105 (2) of the 
Customs Act inasmuch as the two sections 
are intended to meéet totally different situa- 
tions, recording of reasons in writing by the 
Assistant Collector is not necessary. So, in 
view of-the above decision of the Supreme 
Court, this point fails. 


14. In Durga Prasad’s case, AIR 1966 
SC 1209 it has been held by the Supreme 
Court that power of search granted under 
Section 105 of the Act is a power of general 
search but it is essential that before this 
power is exercised, the preliminary condi- 
tions required by the section must be strictly 
satisfied, that is, the officer concerned must 
have reasons to believe that the documents 
and things which in his opinion are relevant 
for any proceedings under the Act, are sec- 
reted in their place. In Gopikisen’s case, 
AIR 1965 SC 1298 the Supreme Court held 
that Section 105 of the Act did neither com- 
pel the officer to give reasons nor the parti- 
culars of the goods and of the documents 
were to be given in the authorisation. 


12. In both Durga Prasad’s (AIR 1966 
SC 1209) and Gopikisen’s case, (AIR 1967 
SC 1298), in the authorisation suspected 
commission of offence under Section 11 read 
with Section 111 of the Act were mentioned. 
In the instant case, the nature of the suspect- 
ed offence under the Act has not been men- 
tioned. In paragraph 6 (d) of the affidavit in 
opposition commission of offences under the 
Customs Act and other acts have been men- 
tioned, but no particulars or nature of the 
suspected offence are given. The affidavit 
also does not disclose any material or circum- 
stances upon which the Assistant Collector 
of Customs has founded his belief. 


13. The statutory requirement of rea- 
sonable belief, rooted in the information in 
possession of Custom’s Officer, is to safeguard 
the citizen from vexatious proceedings. ‘Be- 
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Eef is a mental operation of accepting a fact 
as true, so, without any fact, no belief can 
be formed. It is true that it is not neces- 
sary for the Assistant Collector of Custcms 
to state reasons for his belief. But if it is 
` |challenged that he had no reasons to believe, 
in that case, he must disclose the materials 
upon which his belief was formed, as it has 
been held by the Supreme Court in Sheonath 
Singh’s case which was referred to by Mr. 
Deb, (ATR 1971 SC 2451), that the Court 
can exemins the materials to find out whe- 
ther an honest and reasonable person can 
base his reasonable belief upon such materials 
although the sufficiency of the reasons for 
the belief cannot be investigated by the Court. 


14, Mr. Kar remarked that in Sheo- 
nath’s case, (AIR 1971 SC 2451), the Sup- 
reme Court made the above observations in 
a case under Section 34 (1-A) of the Income 
Tax Act, so that decision could not be relied 
upon in the present case under the Customs 
Act. 


15. We are unable to accept the con- 
tention of Mr. Kar. There is no difference 
in our view, of the principle as laid down 
by the Supreme Court as the words ‘reasons 
to believe’ occur both in Section 34 (1-A) of 
the Income Tax Act `as well as in Section 105 
of the Customs Act. 


16. The words ‘when the proper offi- 
cer has reasons to believe’ in Section 105 of 
the Act, suggest that the belief must be that 
of an honest and reasonable person based 
upon relevant materials and circumstances. 
In Pukhraj v. D. R. Kohli, reported in ATR 
1962 SC 1559 at p. 1563, the Supreme Court 
observed as follows: 


“After all, when we are dealing with a 
question as to whether the belief in the mind 
of the officer who effected the seizure was 
reasonable or not, we are not sitting in ap- 
peal over the decision of the said officer. All 
that we can consider is, whether there is 
ground which prima facie justifies the said 
reasonable belief.” 

17. If the information is such as leads 
the Customs Officer to believe that articles 
of search are secreted in a place, he may 
thereby have ‘reasons to believe’ as contem- 
plated under Section 105 of the Act and issue 
a Warrant even if he does not know the name 
of the person who is in possession of the arti- 
cles of search. All that the court can con- 
sider is, whether there is ground which prima 
facie justifies the reasonable belief. Consi- 
dering the averments in the affidavit affirmed 
by the appellant No. 1 and the statements in 
the authorisation, we are satisfied that the 
preliminary conditions required by Sec. 105 
of the Act have not been fulfilled in the ins- 
tant case and as such the impugned autho- 
tisation issued by the appellant No. 1 and 
proceedings taken thereunder could not be 
sustained. 

18. In the result this appeal fails and 
it is dismissed but there will be no order for 
costs. 
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B. C MITRA, J:— 19. I agree. 
Appeal dismissed. 
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ORDER:— The petitioner in these rules 
holds a gazetted civil post in the department 
of Education, Government of West Bengal. 
Since May 10, 1966, be was the District 
Social Education Officer at Cooch Behar till 
July 14, 1971 when he was transferred to 
Burdwan. The petitioner according to his 
case holds high academic qualifications and 
was appointed to his present office on selec- 
tion by the Public Service Commission. Prior 
to his posting at Cooch Behar, the petitioner 
was posted at Bankura as the District Social 
Education Officer from July 13, 1962 to 
July 9, 1964 and thereafter to Midnapore 
after making over charge to his successor 
Smt. Kana Sen Gupta. During his stay at 
Bankura the petitioner incurred the displea- 
sure of Sukumar Sen Gupta, then the Dist- 
trict Magistrate and Collector of Bankura res- 
pondent No. 3 over arrangement of stalls of 
book exhibits in the local exhibition in Feb- 
ruary 1964 made ultimately by him overrid- 
ing the arrangement of the petitioner lead- 
ing to damages by heavy rains. Sen Gupta 
who was the ex-officio President of the Dist- 
tict Library Association was annoyed at this 
and he threatened the petitioner of dire ac- 
tion. Thereafter false charge of negligence 
of duty regarding the stall was made by him 
against the petitioner which he denied caus- 
ing further irritation in Sen Gupta. At the 
instance of the librarian K. Biswas, whose 
unlawful activity in the library affairs were 
controlled by the petitioner, again baseless 
charges were made against the petitioner by 
Sen Gupta which were proved on enquiry to 
be without foundation. His further attempts 
to disgrace the petitioner also proved fruit- 
Jess. Smt. Sen Gupta, his successor in office 
at Bankura, who is related to Sen Gupta, 
also complained against the petitioner to the 
Director of Public Instruction but matter was 
dropped on the statement filed by the peti- 
tioner. Even after his transfer to Midnapore 
a fruitless Enquiry Committee against the 
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petitioner was set by Sen Gupta maliciously 
to feed his ancient grudge. Thereafter at the 
instance of the said persons, while the peti- 
tioner was at Cooch Behar, proceedings 
against him were started before the Vigilance 
Commissioner and as his prayer for assist- 
ance of a lawyer was disallowed, the peti- 
tioner obtained a rule in this Court being 
C. R. 6414 (W) of 1968 which is pencing. 
The petitioner’s case that the above proceed- 
ing was initiated at the instance of Sen Gupta 
was supported in the affidavit-in-opposition 
and the petitioner in his affidavit-in-reply af- 
firmed on December 14, 1971 stated that the 
Education Secretary respondent No. 2 out of 
malice stopped increments to the petitioner 


-since July 13, 1971. 


2. After the service of this affidavit, 
‘a criminal case has been started at Cooch 
Behar after his transfer thereffom under Sec- 
ion 409/109 in respect of three incidents 
viz— (1) Over payment of Rs. 2,000/- to M/s. 
Orient Book Co. (A) Payment of Rs. 85.12 
to M/s. Kaluram ‘Sethea twice and (III) Pay- 
ment for motor parts on October 17, 1970 
to fictitious firm on the basis of an Enquiry 
Report by respondent No. 5. The petitioner 
contends that there was no misappropriation 
regarding items (1) and (iD while he had no 
responsibility regarding (I). The said report 
which was hasty and motivated one made on 
the directions of other respondents was sub- 
mitted in the Court of the Sub-Divisional 
Judicial Magistrate Sadar of Cooch Behar, 
as the first information of a cognisable 
crime by the petitioner and another, under 
Section 409/109 and a prosecution has been 
started against the petitioner in the said 
Court. The petitioner contends that he is a 
public servant in the Service of the State of 
West Bengal and under the provisions of the 
West Bengal Criminal Law Amendment (Spe- 
cial Courts) Act, 1949, hereinafter referred 
to as the said Act, only a Special Court can 
try an offence under Section 409 of the Indian 
Penal Code, if committed by a public ser- 
vant or by a person dealing with property be- 
longing to Government as an agent of Gov. 
ernment in respect of property with which he 
is entrusted or over which he bas dominion 
as such public servant or agent. Further 
under Section 197 of the Code of Criminal 
Procedure 1898, (hereinafter referred to as 
Cri. P. C.) no Court shall take cognisance of 
‘an offence alleged to have been committed by 
him while acting or purporting to act in the 
discharge of his official duty, except with the 
previous sanction of the appropriate Govern- 
ment which in the present case is the State 
Government. The said Court at Cooch 
Behar is proceeding in the matter without 
sanction from appropriate Government. For 
the above reasons, the said Court has no 
jurisdiction to entertain and try the warrant 
case being G. R. No. 37/72 Cooch Behar 
P. S. Case No. 40 dated 15-1-72. 


3. Soon after the institution of the 
proceeding and cognizance of the alleged cri- 
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minal acts taken by the said Court, an order 
was issued on March 20, 1972 by the Gov- 
ernor placing the petitioner on suspension 
with immediate effect. The suspension was 
ordered in terms of clause (c) of sub- 
rule (1) of Rule 7 of the West Bengal Servi- 
ces (Classification, Control and Appeal} Rules 
1971, hereinafter referred to as WBS (CCA) 
Rules 1971, on the ground that the above 
criminal case had been started and the peti- 
tioner was under trial in respect of the said 
criminal case. The said proceeding, fon 
grounds referred to above, are void and the 
suspension following and based on the crimi- 
nal case are mala fide and void. 


4. On the above allegations and con- 
tentions, the petitioner moved two applica~ 
tions in this Court in Constitutional Writ 
Jurisdiction. In the first application, giving 
rise to Civil Rule No. 2377 (W) of 1972, the 
petitioner prayed for a writ in the nature of 
mandamus commanding the respondents to 
cancel, rescind and recall the G. R. Case No. 
37 of 1972 referred to above and also a writ 
in the nature of certiorari commanding the 
respondents to produce the records of the 
proceedings, obviously for quashing the same. 
In the other rule being C. R. No. 2378 (W) 
of 1972 directions and orders have been pray- 
ed for commanding the respondents to can- 
cel, rescind and recall the above order of sus- 
pension and also production of relevant re- 
cords. Interim orders were also prayed for 
stay of the criminal proceeding and for res- 
training the respondents from giving any fur- 
ther effect to the order of suspension. 


5. On the said applications two rules 
were issued on April 12, 1972 and subsequent- 
ly on hearing the party, a stay of the crimi- 
nal proceeding was directed while no order 
was made in respect of the suspension order. 


6. The respondents opposed the rules 
filing an affidavit-in-opposition in both rules 
affrmed by Lakhmi Kanta Chatterjee, Assis- 
tant Secretary of the Education Department 
of the Government of West Bengal on June 
27, 1972. In regard to the material allega- 
tions made in the petition which were the 
same as in the petition of C. R. No. 6414 
of 1968, the respondents relied on the affida- 
vit-in-opposition in the said rule. Whe allega- 
tions made in the petition, and particularly 
those against Sukumar Sen Gupta were de- 
nied. In regard to the criminal proceeding, 
it was stated that no charge sheet was yet 
framed therein. It was denied that the en- 
quiry or investigation was motivated or mala 
fide while the contentions of the petitioner 
were disputed. An affidavit-in-opposition has 
been filed by Sukumar Sen Gupta in both 
rules denying all personal allegations of 
malice and mala fides made against him. The 
petitioner filed an affidavit-in-reply in- both 
rules reiterating his statements made in the 
petition. 

7. Mr. Bimal Chandra Basak, learn- 
ed Advocate appearing for the respondents, 
has raised a preliminary objection. He has 
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contended that a writ of certiorari is not 
available without making the Court or Tribu- 
nal a party to rule as in its absence no re- 
cord could be produced before the Court for 
the purpose of quashing the proceedings. Mr. 
Hari Prasanna Mukherjee, learned Advocate 
for the petitioner has contended that the ne- 
cessary parties, the prosecutor and the State 
are before this Court and the trying Magis- 
trate is not a necessary party. It is however 
well settled that a writ of certiorari lies only 
against judicial or quasi judicial authorities 
or tribunals and records need be produced in 
this Court for quashing the proceedings if 
held necessary as was observed in Udit Na- 
rain Singh v. Addl. Member Board of Reve- 
nue, Bihar, AIR 1963 SC 786. Such records 
can be produced only by the tribunal, au- 
thority or Court and not by the prosecutor 
or State. Quashing criminal proceedings by 
this Court under the Code of Criminal Pro- 
cedure bears no analogy to writ proceedings. 
Xt must accordingly be held in this case that 
the Court whose jurisdiction for trial is chal- 
lenged is not merely a proper party but a 
necessary party as well. 

&. I however propose to deal with 
the questions involved on merits. The first 
bone of contention is whether the sanction 
under Section 197 of Cr. P. C. is pre-requi- 
site for prosecution before the Magistrate 
at Cooch Behar of public servant like the 
petitioner in the facts of the case. Mr. 
Mukherjee has contended that it is a neces- 
sary and essential condition for taking cogni- 
zance by a Court when the public servant has 
been accused of offence under Section 409/ 
109 while acting or purporting to act in dis- 
charge of official duty. Reliance was placed 
on the decision in Ajit Kumar Palit v. State 
of West Bengal, AIR 1963 SC 765 in which 
the following observation was approved 
“ecosseee taking cognizance ....cscccce. OCCUFS 
as soon as Magistrate, as such, applies his 
mind to the suspected commission of an of- 
fence”. It was held 

“Where the statute prescribes the mate- 
tials on which alone the judicial mind shall 
operate before any step is taken obviously 
statutory requirement must be fulfilled”, 
Applying the principles to the present case it 
has been contended that in view of allega- 
tions against the petitioner, and the cogni- 
zance taken by the Magistrate by initiating 
proceeding before him without sanction of 
the State Government, the impugned proceed- 
ing is without jurisdiction and void. 

9, Mr. Basak has disputed the above 
contention and submitted that the sanction 
may not be necessary in the facts of the case 
and further such question cannot be raised 
at this stage or in this forum. The alleged 
commission of offence is in respect of library 
funds not connected with discharge of offi- 
cial duty by the petitioner. Sanction accord- 
ingly is not necessary as such offence was 
not committed by the public servant in dis- 
charge of his official duty but as ex-officio offi- 
cer of the library, Alternatively this alleg- 
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ed commission is a disputed question of fact 
to be decided in appropriate forum when 
charge, if at all, is framed for commission of 
the offence in discharge of official duty. The 
applications are accordingly premature as the 
petitioner can have no grievance on this 
ground till it is decided on investigation that 
the public servant is protected under Sec- 
tion 197. Such questions involved are mixed 
question of law and fact and have to be de- 
cided after investigation as was held in 
Sakuntala Bai v. Venkatakrishna Reddi, AIR 
1952 Mad 667. In Amrik Singh v. State of 
Pepsu, AIR 1955 SC 309 it was held that 
only in respect of acts complained of which 
are directly concerned or integrally connect- 
ed with the official duties, the sanction would 
be necessary. In Matajog Dobey v. H. C. 
Bhari, AIR 1956 SC 44, it was observed: 
“What we must find out is whether the 
act and the official duty are so interrelated 
that one can postulate reasonably that it was 
done by the accused in the performance of 
the official duty, though possibly in excess 
of the needs, and requireménts of the situa- 
tion There must be a 
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“reasonable connection between the act and ` 


the discharge of official duty: the act must 
bear such relation to the duty that the ac- 
cused could lay a reasonable claim, not a 
pretented or fanciful claim, that he did it 
in the performance of his duty.” 

Jn Om Parakash Gupta v. State of U. P. 
AIR 1957 SC 458 it was observed that a pub- 
lic servant committing criminal breach of 
trust does not normally act in his capacity as 
a public servant. In Baijnath v. State of 
Madhya Pradesh, AIR 1966 SC 220 it was 
observed in agreement with earlier decisions 
that if the offence is unconnected with the 
official duty there can be no protection and 
only when it is either within the scope of 
and directly connected with the official duty 
or in excess of it that the protection is claim- 
able. The same view was taken in Prabha- 
kar v. Sinari, AIR 1969 SC 686 and it was 
observed that the act and the official duty 
are to be so interrelated that one could postu- 
late reasonably that it was done by the ac- 
cused in the performance of the official duty 
though possibly in excess of the needs and 
requirements of the situation. 


10. In Bhagwan Prasad Srivastava v, 
N. P. Mishra, AIR 1970 SC 1661, the Court 
observed that the section should not be con- 
strued too narrowly or too widely and it was 
laid down that 


“The narrow and pedantic construction 
may render it otiose for it is not part of an 
official duty —- and never can be — to com- 
mit an offence. In our view it is not the 
“duty” which requires examination so much 
as the “act” because the official act can be 
performed both in discharge of the official 
duty as well as in dereliction of it.” 

It is also obvious as was observed in this 
case, that the question whether a particular 
act is done by a public servant in the dis~- 
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charge of his official duty is substantially one 
of fact to be determined on the circumstan- 
ces -of each case. 

In Matajog Dobey’s case, AIR 1956 SC 
44 (supra), the question for consideration waa 
whether the need for sanction is to be consi- 
dered as soon as the complaint is lodged and 
on the allegation contained. It was held 

“The question may arise at any stage of 
proceedings. The complaint may not disclose 
that the act constituting the offence was done 
or purported to be done in the discharge of 
official duty; but facts subsequently coming 
to light on a police or judicial enquiry or 
even in the course of the prosecution evi- 
dence at the trial, may establish the necessity 
for sanction. Whether sanction is necessary 
or not may have to be determined from stage 
to stage. The necessity may reveal itself in 
the course of the progress of the case.” 
We shall have first to consider whether the 
relevant facts in this case as disclosed so far 
require the sanction under Section 197. 


11. It appears obvious, in this case 
that the Magistrate had taken cognizance of 
the offences upon the report of the Police 
Officer whereon a criminal case had been 
started against the petitioner and a 
warrant for his arrest had been issu- 
ed which in view of the order passed by 
this Court has since been recalled. If the 
sanction as required under Section 197 of 
the Code is necessary on the facts of the 
case so far disclosed, clearly the proceeding 
before the Magistrate, in absence of sanction, 
is without jurisdiction. The allegations are 
that the petitioner committed offences under 
Section 409/109 of the Penal Code in that 
while entrusted with the cash of the District 
Library, Cooch Behar, (at present North Ben- 
gal State Library), with the authority to dis- 
burse the cash to the payees, he purportedly 
made payments of an amount of Rs. 4656.59 
to M/s. Orient Book Co. though he actually 
paid Rs. 2656.59 thereby misappropriating 
Rs. 2000/- with connivance of a library assis- 
tant Smt. Bandana Telikar. The second of- 
fence is about a payment of Rs. 85.12 to M/s. 
Kali Ram Sethea against its Bill No. P54 
dated 26-3-1969. Cash book entries show 
that this bill was paid twice indicating that 
the petitioner while in charge of library cash 
had misappropriated the amount of Rs. 85.12 
in connivance with the said Assistant. The 
third offence alleged to have been committed 
by the petitioner relates to the sum of Rupees 
1536.00, shown in the cash book of the 
library as having been paid by the petitioner 
to M/s. A. S. Trading Co., a fictitious firm 
and the petitioner thereby misappropriated 
the said amount also. The case was thus one 
for misappropriation of Government money 
to the tune of Rs. 3621.12. 

12. In the petition the petitioner has 
given his explanation denying any act of mis- 
appropriation on his part, alleging further 
that there was no occasion for misappropria- 
tion at all. We are not concerned with his 
defence at the moment. The question at| 
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issue, even assuming that the alleged offences 
did take place, is that for protection under 
sanction the petitioner must establish prima 
facie that such offences were connected with 
the discharge of his official duty or in dere- 
liction of it. The petitioner was the District 
Social Education Officer of Cooch Behar and 
the alleged offences, as it appears, have noth- 
ing to do with his office or with cash money 
if any entrusted to him in respect of his said 
office. The prosecution case is that the peti- 
tioner was entrusted with the cash money of 
the District Library and on facts appearing 
and disclosed so far we do not find that en- 
trustment of the cash of the said library is 
integrally connected with the office of the 
petitioner or in dealing with such money he 
was discharging his official duty as such offi- 
cer or committing any act in dereliction of 
it. In this state of affairs it cannot be said, 
as at present advised, that the alleged offences 
are connected with or arose out of the dis- 
charge or performance of his official duty 
even if in excess of the needs and require- 
ments of the situation. Accordingly it is not 
possible to hold, as contended by the peti- 
tioner, that sanction under Section 197 was a 
precondition of the initiation of the impugn- 
ed proceeding, absence whereof renders the 
proceeding as without jurisdiction and void. 
If, however, at any subsequent stage of the 
proceeding it comes to light that the offences 
alleged arose in discharge of official duty or 
were integrally connected with it, the sanc- 
tion may be considered a necessity. Till that 
stage is reached it cannot be said that the 
proceeding before the Magistrate is without 
jurisdiction. 

13. The next contention of Mr. 
Mukherjee is that the alleged offence is tri- 
able only by a Special Court as may be con- 
stituted under Section 3 (1) of the West Ben- 
gal Criminal Law Amendment (Special 
Courts) Act 1949. Section 4 (1) and the 
Schedule of the Act in extracts provide as 
follows: 

“4 (1). Notwithstanding anything con- 
tained in the Code of Criminal Procedure, 
1898, or in any other law, the offences speci- 
fied in the Schedule shall be triable by Spe- 
cial Courts only; .........60. 

4 (2).. The distribution amongst Spe- 
cial Courts of cases involving offences spe- 
cified in the Schedule to be tried by them, 
shall be made by the State Government ...... 
The Schedule (see Section 4 (2)) Offences 
triable by Special Judges ..............2+0 

2. An offence punishable under Sec. 409 
of the Indian Penal Code, if committed by a 
public servant or by a person dealing with 
property belonging to Government as an 
agent of Government in respect of property— 

with which he is entrusted, or 

‘over which he has dominion 

in his capacity of a public servant or in 
the way of his business as such agent.” 

* * * * * * 
According to Mr. Mukherjee, the offences 
alleged to have been committed by the peti- 
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tioner are those mentioned in Item 2 of the 
Schedule quoted above. The only Court, it 
is contended, which can try such offences is 
the Special Court set up under the provi- 
sions of the said Act and the trying Magis- 
trate has no jurisdition to try the offences 
even assuming but not admitting that such 


offence has been committed by the peti- 
tioner. 
14, Mr. Basak has disputed the 


above contentions and has submitted that 
the offences committed by the petitioner are 
not those included in item No. 2 of the 
Schedule. The ingredients of the said of- 
fence are (i) offence must be one punishable 
under Section 409 (ii) it must be committed 
by a public servant or by a person dealing 
with Government property as its agent, (iii) 
there must be an entrustment of the pro- 
perty on him or he must have dominion 
over it and lastly (iv) the offence has been 
committed by the public servant in the capa- 
city of a public servant or by the person, 
as such Government agent. It has been con- 
tended that on the materials so far disclos- 
ed these ingredients have not been satisfied 


‘as the Library or its cash is not the pro-` 


perty of the Government nor is it admitted 
that the petitioner in handling the cash of 
the library was acting in the discharge of 
his official duty as the District Social Edu- 
cation Officer. 

15. It is accordingly contended that 
on facts disclosed so far it could not be 
said that the petitioner has -been guilty of 
commission of offence of item No. 2 of the 
Act and that the proceeding pending before 
the Magistrate is without jurisdiction. Fur- 
ther this Court in this jurisdiction is not 
the proper forum to decide these questions 
of disputed facts. In any event, the applica- 
tion is premature and even if it is found 
that the petitioner did commit offence of 
item No. 2, it is competent for the State 
Government to constitute a Special Court 
to which the records could be transmitted 
for trial under the said Act. 


16. On consideration of the respec- 
tive contentions, it appears to me that on 
facts disclosed, it does not appear obvious 
or conclusive that the ingredients of offence 
of item No. 2 of the Schedule of the Act 
are present in the offences alleged to have 
been committed by the petitioner. There is 
no material so far to hold that the District 
Library or its cash was the property of the 
Government at the material time or that 
the petitioner was having control over the 
same as a public servant. Further it is not 
possible or proper in this proceeding or at 
this stage to embark into a consideration of 
the facts relating thereto over which there 
js serious dispute. For these reasons it is 
not possible to hold that the proceeding be- 
fore the learned Magistrate, on facts dis- 
closed so far, is without jurisdiction. 

17. The other point, about the order 
placing the petitioner on suspension, im- 
pugned in the other rule, need not detain 
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us for long. There is no dispute that the 
West Bengal Services (Classification, Con- 
trol and Appeal) Rules, 1971 apply to the 
petitioner. The relevant rule is Rule 7 (1), 
which is as follows: 

“7 (1). The appointing authority or any 
authority to which it is subordinate or any 
authority empowered by the Governor in 
that behalf may place a Government ser- 
yant under suspension 
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of any criminal offence is under investiga- 
tion or trial.” i 

The impugned order of suspension recites 
Rule 7 (1), clause (c) of the said Rules by 
which the petitioner has been placed on 
suspension. Mr. Mukherjee has contended 
that as the trial before the Magistrate is 
one without jurisdiction and thus void, the 
petitioner cannot be placed under suspen- 
sion as there is no trial in eye of law. 


18. We have seen for reasons re- 
corded above tbat it could not be said at 
this stage that the impugned trial is with- 
out jurisdiction. The petitioner is under trial 
before the Magistrate in connection with the 
alleged commission by him of offences 
under Sections 409/109 and the trial is in 
progress. There is thus no illegality in the 
impugned order of the Governor dated 
March 20, 1972 placing the petitioner under 
suspension as long as the trial is in pro- 
gress in accordance with law in Case G. R. 
Nos. 37/72 before the Sub-Divisional Judi- 
cial Magistrate, Cooch Behar. 


. As all contentions urged before 
me fail the rules are discharged without 
however any order as to costs. All interim 
orders passed in the rules are vacated. 

20. As prayed for by Mr. Hari Pra- 
sanna Mukherjee, learned Advocate for the 
petitioner, there will be a stay of operation 
of this order for a period of three weeks. 
Office will take steps to supply copy of the 
judgment to the petitioner, if applied for. 

Petition dismissed. 
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Index Note:—- (A) Presidency Towns 
Insolvency Act (1909), S. 21 — “A debtor 
ought not to have been adjudged insol- 
vent” — Abuse of the process of the 
Court by debtor — Suppression of facts 
— Debtor held ought not to have been 
adjudged insolvent, 

Brief Note:— (A) If there is abuse of 
the process of the Court. then the Court 
ean form an opinion that a debtor. by 
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reason. of the abuse of the process of the 
Court, ought not to have been adjudged 
insolvent. The expression “debtor ought 
not to have been adjudged insolvent” 
means that the adjudication order should 
not have been made, 


Insolvency petition was made just af 
the time when an application was made 
for examination of the applicant as judg- 
ment-debtor under Order 21. Rule 41 of 
the Code of Civil Procedure as to his 
means to pay off the debts. The debtor 
did not place the true facts in the insol- 
vency petition but got an ex parte order 
for adjudication without stating that there 
was a previous petition for insolvency 
filed by im in another Court. The 
debtor had also not made the petition in 
conformity with the rules of the High 
Court. The rules provided that if it is not 
the first petition for adjudication he must 
state so. But this he had not done. The 
rules also provided that he must either 
state that he never kept any books of 
account or if the books have been kept 
and not produced, he must give reasons 
for not doing so and state in whose 
custody they are at present. In the peti- 
tion for insolvency he stated that his 
books were not properly preserved and, 
therefore. damaged and ultimately des- 
troyed. In the statement before the Off- 
cial Assignee he said that the books of 
account had been destroyed and/or mis- 
laid and/or moth-eaten. 

Held that the debtor ought not to 
have been adjudged insolvent, This was 
also a case where the debtor had abused 
the process of the Court, 

(Paras 30, 45, 48, 49) 

Cases Referred: Chronological Paras 
AIR 1958 SC 1 = 1958 SCR 257, 
Subramania Iyer v. Official Re- 

ceiver Quilon 37 

AIR 1931 All 162 = 1931 All LJ i 
122 (FB). Anand Prakash v. Nara- 

yandas Borilal 39 
AIR 1931 All 331 = 1931 All LJ 

175, Mohanlal v, Madhaya Prasad 42 


AIR 1930 Mad 544 = 58 Mad LJ 
189, R. Viswanatha Chetty v. 
Official Assignee of Madras 25 
AIR 1923 Cal 703 = 27 Cal WN 739, 
In re Ballav Chand Serowgee 26 


AIR 1917 Cal 117 = 21 Cal WN ; 
298, Mal Chand v. Gopal Chandra 2 
AIR 1916 PC 64 = 44 Ind App 11 = 


21 Cal WN 497, Chhatrapat 
Singh Dugar v, Kharag Singh 
Lachmiram 27, 42 


B. K. Bachawat with 5. C, Ukil, for 
Petitioner; Ahin Chowdhury with Gopal 
Law led by S. K. Acharya for insolvent; 
A. K. Sen Gupta. for I. T. Deptt. 

ORDER:— The insolvent, in this case, 
is one Prafulla Chandra Mitra. An order 
of adjudication was passed on February 
16, 1971 by this Court on his own ap- 
plication, This application is made by the 
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decree-holder M/s. Coal Products Pvt. 
Ltd, for annulment of the order of ad~- 
judication dated February 16. 1971 under 
Section 21 of the Presidency Towns In- 
solvency Act, 1909 (Act III of 1909), The 
relevant portion of Section 21 is as 
follows: 


“Where, in the opinion of the Court, 
a debtor ought not to have been adiudg~ 
ed insolvent, or where it is proved to the 
satisfaction of the Court that the debts of 
the insolvent are paid in full, the Court 
shall. on the application of any person 
interested, by order annul the adjudica~ 
tion”, 

2. The case of the decree-holder, 
Coal Products Pvt. Ltd., is that the debtor, 
in this case, ought not to have been ad~ 
judged insolvent. The learned counsel for 
the petitioner Mr, B. K, Bachawat placed 
before me certain facts which appear from 
the petition and affidavits of the parties 
and the records and proceedings of this 
matter and submitted that I should. in 
the facts of this case, as admitted or 
proved in this application and in the in~ 
solvency proceedings, annul the order 
of adjudication. 

3. The relevant facts relied on by. 
Mr, Bachawat are set out heretinder: 


4. On July 2, 1967 a decree was 
passed by the Court of appeal in favour 
of the petitioner, Thereafter on July 10. 
1968 an application was made for execu- 
tion by the petitioner for examination of 
the judgment-debtor and at the request 
of the judgment-debtor the matter was 
adjourned from time to time, On Febru~ 
ary 4, 1969 the judgment-debtor Prafulla 
Chandra Mitra made an application under 
Section 13 (1) of the Provincial Insolvency 
Act. 1920 in the Court of, the pau 
Judge, 24-Parganas, Alipur ‘being Ins 
vency Case No. 4 of 1969, 

5. In the petition, the said judg- 
ment-debtor, Prafulla Chandra Mitra, 
gave particulars of pecuniary claims and 
particulars of creditors and decree-holders, 
He also gave schedule of particulars of 
his properties, On May 2, 1969 the judg~ 
ment-debtor Prafulla Chandra Mitra made 
a petition for amendment in the Insol- 
vency Case No, 4 of 1969 in the Court of 
the District Judge at Alipore and stated 
that through inadvertence he omitted to 
include his undivided 2/l1th share in the 
property at 5/C, Ramkrishna Lane, 
Calcutta, 


6. Mis. Coal Products Pvt. Ltd, filed 
an affidavit of objection on March 28, 
1969 to the petition for Insolvency by the 
judgment-debtor in the Alipore Court. 
Thereafter on February 16, 1970 and on 
February 18, 1970. the judgment-debtor 
Prafulla Chandra Mitra was examined in 
the said insolvency case. On March 9; 
1970 the petition for adjudication was dis- 
missed. .A judgment was delivered by 
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Mr, S. N., Koley, Addl, District Magis~ 
trate/Judge. Alipore and in the judgment 
the learned Additional District Judge said 
that the petitioner was not a resident of 
any local area under the jurisdiction of 
the Court of the District Judge, 24-Para~ 
ganas at the time of the presentation of 
the Insolvency petition. Accordingly, the 
District Judge, 24-parganas, had not the 
territorial jurisdiction to entertain the in< 
solvency petition. The learned Judge 
refrained from making any observation 
with regard to the question whether the 
petitioner is unable to pay his debts or 
whether the insolvency petition contains 
particulars of all his properties. The 
ttudgment-creditor Coal Products Pvt. 
Ltd., in the meantime, proceeded with the 
application for execution of the decree 
obtained by it by examination of the 
judgment-debtor under O, 21, R. 41 of 
the Code of Civil’ Procedure and the ex- 
ecution matter appeared in the list of this 
Court for hearing from time to time, The 
judgment-debtor failed to attend the 
Court and on February 2, 1971 a warrant 
of arrest was directed to be issued and 
the Sheriff was directed to act on the 
signed copy of the minutes. The matter 
was mentioned on behalf of the judgment» 
debtor and this Court directed that the 
judgment-debtor should appear in Court 
on February 19, 1971. On February 2, 
1971 the judgment-debtor Prafulla Chan- 
Gra Mitra made a second application for 
adjudication before this Court being case 
No, 4 of 1971 and obtained an order of 
adjudication on the same day. ` 

Ti The application before this 
Court for being adjudged as insolvent was 
filed by Prafulla Chandra Mitra on Februa 
ary 16, 1971. Certain statements which 
were made by him in this application for 
an order of adjudication, are relevant for 
the purpose of this application, The res 
levant portion of the said application for 
adjudication order is as follows: 

“I, Prafulla Chandra Mitra, at presen? 
residing at 5/C, Ramkrishna Lane, Cal- 
cutta 3, and lately residing at Gaipur, Dis- 
trict 24-Parganas and formerly carrying 
on coal supply business at 5/C. Rams 
krishna Lane under the name and style 
of P. C. Mitra & Co. from 1921 to 1962 
and at present of no occupation and being 
unable to pay my debts which exceed 
Rs, 500/- and having within the last year 
ordinarily resided at 5/C, Ramkrishna 
Lane in the town of Calcutta within tha 
Ordinary Original Civil Jurisdiction of 
this Hon’ble Court hereby petition this 
Court that an adjudication order may be 
made in respect of my estate and that I 
may be adjudged insolvent, 

There is at present no petition for 
adjudication by or against me pending ia 
this or any other Court. 

- This is my first petition in insol-« 
vency, 
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The business was closed about 8 years 
efo in the year 1962 and the books of 
accounts etc, of the said business were 
not properly preserved and therefore, 
damaged and ultimately destroyed” 


“ 8 On the same day. namely, on 
February 16, 1971 Prafulla Chandra Mitra 
made a statement before the Official As~ 
signee. He stated that he was aged 78 
years and resident of 5/C, Ramkrishna 
Lane, Calcutta. In this ‘statement ha 
stated as follows: 

“In or about 1921 I started my own 
business of coal supply under the firm 
name and style of P, C. Mitra & Co, Since 
then I did business all and sundry and 
sometime in the year 1962 I had to close 
my said business due to losses in my said 
business and in the share market. Besides 
that I also had to incur considerable costs 
to defend myself in various litigations in« 
stituted by my creditors. The house at 
which I am presently residing is a leases 
hold property which I along with my co- 
sharers let out to tenant and I receive 
Rs, 150/- being my share of rent in the 
said premises as also from 16/6, Bagbazar 
Street and 9 Anil Roy Road, Calcutta. 
Besides the said lease-hold interest I have 
also 1/11th undivided share in 9, Anil Roy 
Road, P. S. Tollygunge, Calcutta and un~ 
divided 1/2 share of a hut situate on the 
land measuring 1.02 acre in mouza Gai- 
pur, P. S. Habra, I have six sons and 
three daughters and all my said daughters 
are married. I am completely dependent 
on my sons and as my income is inade~ 
quate to maintain myself, I have to take 
money from my sons, 


I have neither any banking account 
mor any insurance policy. I have no other 
property except as above, 


Since the stoppage of my business in 
11962 I have not been able to take any 
care of my books of account due to my 
old age. worries and anxieties and litiga- 
tions and penury and for such neglect the 
said books of account have been destroy« 
ed and/or mislaid and/or moth-eaten.” 


9. Relying on the facts stated 
above Mr. B. K. Bachawat made his sub- 
mission as hereunder: | (a) the order of 
adjudication in this case has been made 
ex parte by the learned Master; (b) neces- 
sary averment to constitute jurisdiction 
has not been made; (c) rules of the High 
Court, Original Side, Part II, Form 
No, 7-A at page 816 have not been com- 
plied with. Mr. Bachawat invited my at= 
tention to the relevant portion of Form 
No. 7-A (Rule 66) of the Rules of the 
High Court, Caleutta Vol, II which is 
follows: : 

“Form No, 7-A (Rule 66) 
Debtor’s Petition 
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There is at present no petition for ads 
judication by or against me pending in 
this or any other Court, 

This is my (first, second or as thé 
case may be) petition in insolvency (if 
not the first give particulars of previous 
petitions and the manner in which they 
were disposed of and also if any previous 
adjudication was annulled for want of 
prosecution), 


I never kept any books of account 
and have no such books. I have deposited 
in the Official Assignee’s office my books 
of account for the years as will appear 
from the annexed receipt (if books have 
been kept and are not produced give rea- 
sons for not doing so and state in whose 
custody they are at present.) 


Dated the day of 19 
(Signature).” 


10. This form, according to Mr 
Bachawat has not been complied with, 
Mr, Bachawat then placed before me cer- 
tain facts as to suppression made by the 
said Prafulla Chandra Mitra. These facts 
are as follows: (a) The petitioner Pra< 
fulla Chandra Mitra deliberately suppres< 
sed that the petition before the High Court 
was not the first application and alleged 
in the petition before the High Caurt 
that that was the first application; (b) The 
petitioner alleged in the petition before 
this Court that he ordinarily resided at 
5/C. Ramkrishna Lane. Calcutta. whereas 
in the petition before the Alipore Court 
he alleged that he ordinarily resided at 
Guipur, 24-Parganas. (c) In the petition 
before the High Court, the petitioner 
alleged that the business was closed in 
1962. This statement as to closure of 
business in 1962 was also made in the 
petition for the order of adjudication on 
February 16,1971. Similar statement was 
also made on February 16, 1971 before 
the Official Assignee that the business was 
stopped in 1962. But this statement must 
be untrue and false, because, the said 
judgment-debtor Prafulla Chandra Mitra 
in his cross-examination before Shri S. N. 
Koley. Additional District Judge, stated 
as hereunder: 

“No brick field is running there now. 
I closed the brick field in 1967 or 1968. 
I did not go there since the closure”. 

In the affidavit-in-opposition affirmed 
by Prafulla Chandra Mitra on May 11, 
1971 in this Court in paragraph 8 ha 
stated as follows: 


"I say that the said sum is due to 
the Collector, 24-Paraganas in respect of 
my coal depot at No, 35-A, Ultadanga 
Railway Siding and the said business of 
coal scent was closed down in or about 
The petitioner Prafulla Chandra Mitra 
again suppressed that he carried on busi- 
ness under the name and style of Yubak 
Byabasayee Dal and Coa] depot at Ulta~ 
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danga Railway Siding as will appear from 
paragraph 8 of the affidavit-in-opposition. 

11. So far as the books of account 
are concerned the statement made in the 
Insolvency Petition in the High Court was 
thet the books of account of the said 
business were not properly preserved and, 
therefore damaged and ultimately des~- 
troyed, The statement made before the 
Official Assignee is that “since the 
stoppage of my business in 1962 I 
have not been able to take any care of 
my books of account due to my old age, 
worries and anxieties and litigations and 
penury and for such neglect the said 
books of account have been destroyed 
and/or mislaid and/or moth-eaten”, 

12, Mr. Bachdwat submitted that 
from the statement of Prafulla Chandra 
Mitra it is clear that he carried on busi- 
ness not up to 1962 but up to 1968 and 
he carried on also other business apart 
from the business he disclosed in the peti~ 
tion before the High Court. He had books 
of account and maintained the same as 
will appear from the affidavit filed by 
Bholanath Bose, Income-tax Officer, Dis- 
trict I & II affirmed on September 10, 
1971. Paragraph 3 (a) of the affidavit of 
Bholanath Bose is as follows:— 

_ “From the relevant assessment re~ 
gister it appears that the assessments of 
the said Prafulla Chandra Mitra upto the 
assessment year 1965-66 have been com- 
pleted and return for the year 1966-67 
was filed in March, 1971. The assessment 
for the said year has not yet been com- 
pleted and the.same still remains pend-~ 


13. . Paragraph 3(b) of the affidavit 
of Bholanath Bose, Income-tax Officer, is 
as follows: 

“I have further caused searches to be 
made in the relevant records in possession 
of this Department and have not been 
able to find out any return submitted 
after the said assessment year. I further 
state that from the balance sheet filed by 
and/or on behalf of said Prafulla Chandra 
Mitra in respect of the assessment year 
1965-66, i.e. to say for the accounting 
year ended on April 13, 1965, it appears 
that the following was shown as the assets 
belonging to the said assesee......... 


14, From the said affidavit of the 
Income-tax Officer, it appears that balance 
sheets were there in possession of Prafulla 
Chandra Mitra in respect of assessment 
year 1965-66, i.e.. upto the accounting 
year ending 13th April, 1965. When bal- 
ance sheets were there upto 1965, the 
books of account must be there at least 
upto 1965, otherwise how the balance 
sheets could be prepared? Therefore, 
conditions in Form 7-A of the rules of 
the Original Side, High Court, which pro~ 
vides that, 

“in a debtor’s petition it should be 
stated either the applicant never kept any 
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books of account and have no such books, 
or he must say that he has deposited in 
the official assignee’s office his books of 
account for the year ......... or if the books 
have been kept and are not produced, the 
petitioner must give reasons for not doing 
So and state in whose custody they are 
at present” are not complied with, 


15. This is a very important aver- 
ment according to the rules of the High 
Court and this averment must be stated 
in the debtor’s petition; bùt although the 
debtor had in his custody such books at 
least upto the year 1965. he has not com~< 
plied with the rules. On the other hand, 
he alleged that his business was closed in 
1962 and did not produce any books at 


all, 

16. With regard to the books of 
account Mr. Bachawat stated that although 
the said Profulla Chandra Mitra made 
allegations in petition before the High 
Court that the books of accounts have 
been destroyed and/or mislaid and/or 
moth-eaten, but no such allegation was 
made in the petition, in the Court of the 
District Judge at Alipore on or about 
February 4, 1969, 

17. Mr. Bachawat submitted that 
the insolvent has made material mis-state~ 
ment: (a) as to the.names of the business, 
(b) as to the period of the business, (c) he 
did not state that this is second applica~ 
tion for adjudication and (d) he did not 
state anything about the existence of his 
other business. 

OB. Again, in the list of assets 
given in the High Court he did not men« 
tion his interest in 5/C, Ram Krishna 
Lane, Calcutta which he stated in the 
petition in the Alipore Court namely that 
he had 2/11th Share in premises No. 5/C, 
Ram Krishna Lane. Calcutta. 
i 19. Regarding Anil Roy Road pro- 
perty, Prafulla Chandra Mitra stated in 
the petition in the High Court that he 
had 2/77th share. But in the statement 
before the official assignee he stated that 
he had 1/11th undivided share. 

20. Regarding 16/6 Baghbazar 
Street. Calcutta, in his evidence before 
the District Judge at Alipore on Febru- 
ary 16, 1970 Prafulla Chandra Mitra stat- 
ed that land comprised in 16/6 Baghbazar 
Street. Calcutta was taken on lease in the 
name of his wife about 30 years ago. 
Land comprised in the premises was pur- 
chased by Prakash Chandra Majumdar, 
brother-in-law of the insolvent who ex- 
ecuted a deed of gift in favour of his 
wife, It is stated in the petition before 
the High Court that he had undivided 
1/1lth share. In the petition in the 
Alipore Court so far as the Anil Roy 
Road is concerned he stated that he had 
undivided 2/77th share. 

21. Mr, Bachawat relied on 21 Cal 
WN 298 = (AIR 1917 Cal 117). (Mal 
Chand v. Gopal Chandra Ghosal) and 
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submitted that the insolvency petition of 
Prafulla Chandra Mitra is an abuse of 
the process of the Court, and, therefore, 
the order of adjudication should be an=- 
nulled on this ground, This is a case 
under Presidency Towns Insolvency Act. 
The headnote of the report runs thus: 


“The Court has power to refuse or 
annul an adjudication order when the 
presentation of the petition for insolvency 
amounts to an abuse of the process of 
the Court”. 

22. Sanderson, C, J, in this case 
said that 

“the Court had jurisdiction under the 
Act to make the order for annulment, if 
it thought that the application for bankru- 
ptey was made as an abuse of the process 
of the Courts; or. to use the words of 
the learned Judge Mr, Justice Vaughan 
“for a purpose foreign to the Bankruptcy 


Laws”, 

23. The fact .of the case before 
Sanderson, C, J. is of course a little dif- 
ferent because, there the insolvency peti- 
tion was made for the third time and for 
the purpose of preferring an old creditor 
and it appears that the judgment-debtors 
wanted to shelter themselves from such 
proceedings as the creditors may take 
against them. Mookeriee, J. also said 
that under the law of England it is well 
settled that when the presentation of a 
petition is an abuse of the process of the 
Court. the Court may decline to make 
any order on it or may rescind the re- 
ceiving order made on the petition. At 
page 304 Mookherijee, J. said 

‘if an application of this character 
were entertained, the result would be 
inevitable that an insolvent would be 
encouraged to make an application far 
insolvency to _obtain an adjudication 
order, to take no substantial steps there- 
after. or to abandon the proceedings and 
when pursued by his creditors again to 
seek relief in the Insolvency Court 
whenever convenient to him”, 

24, Mr, Bachawat invited my at- 
tention to S. 15. sub-section (3) and sub= 
mitted that on making of an order on a 
debtor’s petition for adjudication unless 
the Court otherwise directs, the debtor 
shall produce all his books of accounts 
and file such list of creditors and debtors 
and afford such assistance to the Court 
as may be prescribed failing which the 
Court may dismiss the petition. 


25. Mr. Bachawat submitted that 
the whole purpose of the debtor here is 
to mislead and to conceal from the 
Court the books of account and suppress 
his properties. He’ is not making true 
and faithful disclosure of his properties 
and concealing the books of account: Mr. 
Bachawat next cited AIR 1930 Mad 544, 
(R. Viswanatha Chetty v. Official Assi- 
gnee of Madras) and relied on a passage 
at p. 546 which runs thus, 
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“We do not think it makes any dif 
ference whether the allegation is deli-< 
berately untrue or whether the debtors 
misstatement is due to carelessness or te 
an honest mistake”, 

- He submitted that it does not matter 
whether the debtor has wilfully made 
suppression or not but the fact remains 
that he did suppress and made untrue and 
false statements, 

26. The next case cited by Mr, 
Bachawat is 27 Cal WN 739 = (AIR 1923 
Cal 703), (In re Ballav Chand Serowgee), 
The headnote of this case runs thus: 

“An insolvent was adjudicated on his 
own petition but having failed to apply 
for his discharge within the time pro~ 
vided by the Act his adjudication was 
annulled. Subsequently on his own ap- 
plication, on the same facts and materials 
his second adjudication took place, and 
a creditor applied to annul the adjudi- 
cation”. 

It was held that the presentation of 
the secdnd insolvency petition by the 
debtor was an abuse of the process of 
the Court, and the second adjudication 
order founded upon it must be annulled. 

27. The judgment in the afore- 
said case was delivered by Greaves, J, 
and it appears that the decision of the 
Privy Council reported in 44 Ind App 
11 = 21 Cal WN 497 = (AIR 1964 PC 
64), (Chhatrapat Singh Dugar v. Kharag 
Singh Lachmiram) was placed before 
Greaves, J.. but Greaves, J. said that the 
facts of that case before the Privy Coun- 
cil stand on a different footing. 


28. In the aforesaid case, the 

debtor’s petition for an order of adjudica~ 
tion under the Provincial Insolvency Act 
was dismissed on the grounds of the abuse 
of the precess of the Court. The Privy 
Council was considering questions 15 and 
16 of the Provincial Insolvency Act and 
said as follows: 
_ ‘It is to be regretted that the Courts 
in India allowed themselves to be infly-~ 
enced by this plea instead of being guid- 
ed to their decision by the provisions of 
the Act, In clear and distinct terms the 
Act entitles a debtor to an order of ada 
judication when its conditions are satis- 
fied. This does not depend on the Court’s 
discretion but is a statutory right and a 
debtor who brings himself properly with 
in the terms of the Act is not to be de« 
prived of that right on so treacherous a 
ground of decision as an ‘abuse of the 
process of the Court’.” x 

29, Under Section 21 of the Prem 
sidency Towns Insolvency Act. where in 
the opinion of the Court a debtor ought 
not to have been adjudged an insolvent 
on the application of any creditor, the 
Court shall annul the adiudication. 

30. What is meant by the words 
“a debtor ought not to have been adiudg- 
ed an insolvent”? The words “abuse of 
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the process of the Court” do not appear 
in Section 21. but if there is abuse of 
the process of the Court; then the Court 
ean form an opinion that a debtor by 
reason of the abuse of the process of the 
Court, ought not to have been adjudged 
insolvent. 

31. What is 
of the Court?” 


32. As to the meaning of the words 
"abuse of the process” in MHalsbury’s 
Laws of England, Third Edition, Vol, VITI, 
para, 27, page 16, it appears as follows: 

“Abuse of the process: ... 

‘Abusing the process of the Court is a 
term generally applied to a proceeding 
which is wanting in bona fides and is 
frivolous, vexatious, or oppressive, the 
ordinary remedy in such a case being to 
apply to strike out a pleading or stay 
the proceedings, or to prevent further 
proceedings being taken without leave, 
Beyond this the Court has jurisdiction to` 
punish abuse of the process by .commit~ 
tal or attachment as a contempt.” 

3. In Halsbury’s ‘Laws of England, 
Third Edition Volume II, Article 691 at 
page 354, the following passage occurs: 


“891. Orders which should not have 
been made: An adjudication order made 
under proceedings which are an abuse 
of the process of the Court or foreign 
to the purpose of the Bankruptcy Acts 
may be annulled. and so may an order 
made under a defective petition which 
has not been amended before the making 
ae receiving order or adjudication 
order”, 


“abuse of the process 


34. As to the meaning of the 
words “debtor ought not to have been 
adjudged insolvent” Mr, Bachawat con~ 
tended that it means that adjudication 
order should not have been made, He 
submitted that there may be variety of 
reasons: (a) lack of bona fide; (b) sup- 
pression of material facts; (c) the rules, 
forms and procedures are not complied 
with and (d) any other ground when 
party ought not to have been adjudged 
insolvent. Mr. Bachawat relied very 
much on the non-compliance of the rules 
framed by the High Court being Rule 66 
and Rule 67. He submitted that under 
Rule 66 a debtor’s petition shall be in 
forms Nos, 7-A and 7-B as prescribed by 
the High Court. Under Rule 67 the peti- 
tion presented by a debtor shall also 
state whether any previous petition has 
been presented to the Court either by 
or against the debtor with particulars of 
any such petition and the manner in 
which it was disposed of. 


35, With regard to Form No, 7-A, 
prescribed by the High Court under R. 66 
Mr, Bachawat submitted that it should 
be stated whether the debtor’s petition 
for adjudication is the first. second (or 
as the case may be) petition in insolvency, 
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If it is not the first petition then parti~ 
culars of previous petitions and the man- 
ner in which they were disposed of has 
to be stated. Mr. Bachawat contended 
that this was not done by the debtor in 
the instant case. He said that admitted- 
ly the forms are not complied with and 
the debtor’s petition was defective. 


36. Mr. Bachawat next contended 
that insolvency law is to protect not only 
the debtors but also the interest of the 
creditors and as such the debtor must 
disclose all his properties; but what has 
been done in this case is that the debtor 
omitted to disclose his valuable proper- 
ties. One property which belonged to 
the debtor was completely omitted, This 
ig 5/C, Ram Krishna Lane property, This 
is a very material suppression apart from 
other suppression as to the nature or 
interest of the debtor in respect of other 
properties. Further the order of adjudi-+ 
cation was-obtained on material irregu« 
larity, fraud and suppression. The deb- 
tor failed and neglected to produce his 
books of account, 

37. In this connection Mr, Bacha~ 
wat referred to AIR 1958 SC 1 at p. 9 
and submitted that the law of insolvency 
is calculated to advance the interest of 
the business community. On the one 
hand it protects the creditors by com~ 
pelling the insolvent to place all his as+ 
sets at the disposal of the Court without 
concealing his assets; similarly it pros 
tects the interest of the honest debtor. 

38, The Insolvency Act. he sub- 
mitted, is meant to protect an honest 
debtor if two conditions are fulfilled: (a) 
He is not dishonest and (b) he discloses 
all ni properties, 

Mr. Bachawat relied on AIR 
1931 wn 162 (Anand Prakash v. Narayan= 
das Borilal) at p. 168 which says as fol« 
lows: 

“The Insolvency Act is designed to 
give relief to a debtor, en a man 
has incurred several debts which he is 
unable to pay, the Insolvency Court 
grants him relief from being harassed 
by his creditors if, to speak, broadly two 
conditions are fulfilled: One is that the 
debtor has not done any act of dis- 
honesty’ with respect to the debts and 
the second is that he gives over the en= 
tire property that he possesses (except~ 
ing those enumerated in sub-section (5), 
Section 28) into the hands of the Court”, 

40. In this connection Mr, Bacha- 
wat also relied: upon 5. 15(3) of the Pre« 
sidency Towns Insolvency Act and said 
that on making of the order admitting the 
petition a debtor shall, unless the Court 
otherwise directs, produce all his books 
of account and file the list of creditors 
and debtors and afford such assistance 
to the Court as may be prescribed, fail- 
ing which the Court may dismiss the 
petition, 


t 


, 1973 


41. The contention of Mr. Bacha- 
wat is that by reason of the above-men- 
tioned defaults, breaches and non-com- 
pliance with the rules and procedures of 
this Court. the debtor ought not to have 
been adjudged insolvent, 

k Mr. Gopal Law appearing for 
the insolvent Profulla Chandra Mitra 
submitted that I should not decide the 


- case on affidavits but try this matter on 


evidence. I granted opportunity to Mr. 
Law to produce his client as witness, if 


he so desired, but he did not do so, and» 


stated that his client was not available. 
I think that this matter can be decided 
ion facts which are either admitted or 
proved on the petition and affidavits and 
on the matters appearing on record, Mr. 
Law relied on AIR 1931 All 331 (Mohan- 
lel v. Madhava Prasad). The head note 
of this case runs as follows: 
_ “The debtor realised certain debts 
due to him before presenting the insol- 
vency petition and nevertheless showed 
the debts as still due to him. The court 
further found him to be dishonest in his 
dealings and that he was entering reck- 
lessly into transactions and incurring 
debts which he never hoped to pay, Upon 
these grounds the Judges annulled the 
adjudication. It was held in this case 
that the facts found might furnish 
grounds for refusing an absolute order 
of discharge, but they furnished no 
grounds for dismissing an insolvency 
petition and that consequently no legal 
grounds for annulling an adjudication. 
The learned Judges relied on the deci- 
sion of the Privy Council in 44 Ind App 
fl = 44 Cal 535 = (AIR 1916 PC 64).” 
43. On the materials placed be- 
fore me by Mr. Bachawat learned coun- 
sel for the petitioner, it seems to me that 
the debtor Prafulla Chandra Mitra is 
taking recourse to insolvency -proceed~ 
ings not for the purpose of Insolvency 
Law but for some other purpose, 


44. In Ringwood’s “Principles of 
Bankruptcy” 18th Edn. there is a pas- 
sage which is appropriate to quote in 
this connection, 

“The Law of Bankruptcy is designed 
fo meet the case of an individual who has 
mo reasonable prospect of being able to 
pay his debts. Its aim is two-fold, first- 
ly to distribute the debtor’s property 
among the creditors in the most expedi- 
tious and economical nianner, and se- 
condly, to give the debtor a new start in 
life, freed from the demands of his credi- 
tors. when he has not been guilty of 
certain serious offences, 

Both of these objects are beset with 
difficulties. What is the last resources 
of an honest man in misfortune is a 
great opportunity for the rogue. 

The task of weaving a mesh coarse 
enough to let the honest man through, 
but fine enough to catch the scoundrel, 
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has proved to be one .of extraordinary 
difficulty. and the tendency to tighten up 
the bankruptcy law has been pronounced 
jn recent years.” 


45. From. the facts appearing from 
the records of this case. it appears to 
me, that not only there is suppression of 
several materials by the debtor, but the 
debtor has also not made the petition in 
conformity with the rules of this court. 
The rules provide that if it is not the 
first petition for adjudication he must 
state so. But this he has not done. The 
rules also provide that he must either 
state that he never kept any books of 
account or if the books have been kept 
and not produced, he must give reasons 
for not doing so and state in whose cus- 
tody they are at present, Here, in this 
case, the debtor has not given a correct 
statement and has not complied with the 
forms, In the petition for insolvency he 
stated that his books were not properly 
preserved and, therefore, damaged and 
ultimately destroyed, Then in the state- 
ment before the Official Assignee he says 
that the books of account have been des- 
troyed and/or mislaid and/or moth-eaten. 


46. J am satisfied from the facts 
which are either admitted or proved in 
this case, that the debtor carried on busi~ 
ness till 1968. He had books of account, 


47. He prepared  balance-sheet, 
There was Sales Tax certificate case be- 
ing case No. 82-ST of 1967-68 for the 
recovery of sales tax for the year 1371 
BS. which corresponds to 1965-66. 


48. From the affidavit of Income« 
fax Officer it ‘appears that certain balance 
sheets ending 13th April, 1965 were fil- 
ed, Therefore, no balance sheet could 
be prepared without having any books. 
The debtor did not comply with the state- 
ment necessary to be stated in Form 
No, 7-A, (Rule 66). The debtor himself 
stated in his evidence before the learned 
District Judge at Alipore that premises 
No. 9, Anil Roy Road was purchased in 
or about 1930. Admittedly he purchased 
this premises. But he stated that he 
executed a Deed of Gift in favour of his 
wife in 1946. A two gtoreyed building 
was constructed after the gift, The 
monthly rental of the said premises is 
Rs, 2,500/-. He gives different statement 
as to his interest in the several immov- 
able properties, He is an old man and 
having regard to his age, I cannot be~ 
lieve that he wants to pay off all his 
debts through the insolvency proceedings 
and then apply for an order for his dis- 
charge, Nothing has been done by him 
as an honest debtor to pay off his credi- 
tors. Insolvency petition was made just 
at the time when application was made 
for his examination as judgment-debtor 
under Order 21, Rule 41 of the Code of 
Civil Procedure as to his means to pay 
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off the debts. The debtor did not place 
the true facts in the insolvency peti- 
tion but got an ex parte order for adjudi- 
cation without stating that there was a 
previous petition for_insolvency filed by 
him in the Alipore Court. 


49, Under the facts of this case 
and for the reasons stated above, I am 
of opinion that in the instant case the 
debtor ought not to have been adiudged 
insolvent. I am also inclined to accept 
the contention of Mr, Bachawat that this 
is a case where the debtor has abused 
the process of this court. In the premises, 
the order of adjudication dated Febru- 
ary 16, 1971 is annulled and the peti- 
tion dated Feb. 16, 1971 be and the same 
is hereby dismissed. There will be no 
order as to costs, 

Petition allowed, 
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FULL BENCH 


A. K. MUKHERJEA, SABYASACHI 
MUKHARJI AND M. M. DUTT, JJ 


Prafulla Kumar Dutta, Defendant- 
Appellant v. Ganesh Chandra Bose and 
another, Plaintiffs-Respondents, 

oo pgs Reference No. 2 
in A. 
1972. 


High Court Rules and Orders {Cal- 
cutta) (Appellate), Chapter 7, Rule 1 — 
One Division Bench is competent to say 
that another Division Bench did not cor- 
rectly state the law or the effect of a 
prior Special Bench decision when in spite 
of a clear and unambiguous finding of a 
Special Bench, other Division Bench has 
held contrary on the plea of interpreta- 
tion — (X-Ref :— Precedents). 


Held that in view of the clear and 
unequivocal pronouncement of the majo- 
rity of the Judges of the Special Bench 
in AIR 1964 Cal 1 on the question of the 
contents of the notice under Section 13 
(6) of the West Bengal Premises Tenancy 
Act, 1956. it was not open for the Divi- 
sion Bench in the case of M. K. Bhimani. 
ILR (1966) 2 Cal 1 to construe that clear 
unequivocal expression in any manner 
contrary to what had been expressed on 
the plea of finding out the real intention 
of the Judges of the Special Bench. 

(Para 7) 

Held further that the subsequent 
Division Bench in the case of Punam 
Chand Daga, AIR 1968 Cal 186 rightly 
held that the decision of the earlier Divi- 
sion Bench in ILR (1966) 2 Cal 1 was not 
correct on the question of the contents 
of the notice under Section 13 (6) of the 

B, Premises Tenancy Act, 
being contrary to the clear pronounce- 
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1956, if 


3 
ALR 


ment by Special Bench, and it was ens 
titled to ignore the same and rely on the 
clear and unambiguous pronouncement of 
law in a Special Bench decision in AIR 
1964 Cal 1 on the point. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 453 = (1968) 1 SCR 

813, Alok Kumar Roy v. S. N. 


Sarma 
AIR 1968 Cal 186 = 71 Cal WN 
686, Punamchand Daga v. Sub- 
hakaran Dosani 2, 
AIR 1968 Cal 554 = 73 Cal WN 
61, Abdul Gani v. Mahomed Is- 


rail 4,8 
ILR (1966) 2 Cal 1, M. K. Bhimani 

v. Keshab Chandra Basu 2, oe 
AIR 1964 Cal 1 = 67 Cal WN 977 ` 

(SB). Suraya Properties (P.) Ltd, 

v. Bimalendu Nath Sarkar a 
AIR 1962 SC 83 =.(1962) 2 SCR ` 

558, Jaisri Sahu v. Rajdewan ü 


Dubey 
AIR 1960 SC 936 = (1960) 3 SCR 
578, Mahadeolal Kanodia v. Ad~ 
ministrator General of West Ben- 
gal : II 
Lala Hemanta Kumar, Manik Ch. 
Banerji. for Appellant; D. N. Trivedi, 
for Respondents. 


SABYASACHI MUKHARSI, J.:— In 
this case the plaintiffs filed ejectment 
suit No. 1691 of 1963 in the City Civil 
Court. Calcutta for recovery of posses- 
sion of premises No. 43. Serpentine Lane, 
Calcutta. The plaintiffs purchased the 
premises by a conveyance dated 11th Sep~ 
tember, 1962, The defendant attorned 
the tenancy and paid rent to the plain- 
tiffs upto the month of October, 1962, 
According to the plaintiffs they reason= 
ably required the entire premises for 
their own occupation. The plaintiffs fur- 
ther contended that the deposits of the 
rent from the months of December, 1962 
to June, 1963 were invalid and the de~ 
fendant was not entitled to protection 
against eviction. The plaintiffs further 
alleged that they had determined the 
tenancy by serving upon the defendant 
by registered post a combined notice of 
ejectment and notice of suit dated 22nd 
August, 1963 requiring the defendant to 
quit, vacate and deliver vacant posses- 
sion of the premises on the expiry of 
the last day of September, 1963. The 
defendant filed his written statement. 
The defendant contended that the plain- 
tiffs should be required.to prove strictly 
that both of them reasonably required 
the premises in question for their own 
use and occupation. The defendant fur- 
ther contended that the notice was ille+ 
gal and insufficient and did not deter- 
mine the tenancy. Issues were framed 
at the trial. One of the issues was “Has 
the notice of ejectment been duly serv= 
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ed? Is the same valid and sufficient?” 
Evidence was given. The learned trial 
Judge recorded that the learned lawyer 


for the plaintiff did not press the case 
of reasonable requirement and as such 
the suit was contested on the solitary 
question of default. The next question 
that was considered was the validity and 
sufficiency of the notice under Section 13 
(6) of the West Bengal Premises Tenancy 
Act. 1956. It appears that there was a 
notice dated 20th October, 1962 by which 
the defendant was asked to quit, vacate 
and deliver up vacant possession of the 
premises on the expiry of the last day 
of November, 1962 on the ground that 
the premises in question was reasonably 
required by the plaintiffs. There was a 
second notice dated 22nd August, 1963 
which recited that the portion at the 

ck of the premises No. 43, Serpentine 
Lane was reasonably required by the 
plaintiffs for their use and occupation and 
the defendant was a defaulter in pay- 
ment of the rent and called upon him 
to quit, vacate and deliver vacant pos- 
session on the expiry of the last day of 
September, 1963. The notice concluded 
by stating that in case of failure to coms 
ply with the notice a suit for recovery 
of possession. would be brought against 
the defendant. The learned trial Judge 
held that the defendant. in the written 
statement did not challenge the service 
of the notice and the trial Court further 
held that the notice had been duly served 
and it was valid and sufficient in law. 
The trial court was of the opinion that 
whatever might be said about the first 
notice, the second notice did not suffer 
from any kind of infirmity. According- 
ly. the trial Court decreed the suit and 
gave the plaintiffs possession after evict- 
Ing the defendant. In view of the diff- 
culties of fixing up an alternative accom~ 
modation the trial court allowed the de- 
fendant six months’ time from the date 
of the decree on condition of his paying 
to the plaintiffs, month by month an 
amount equivalent to the rent and in 
default of such payment, the decree which 
was to remain suspended for six months 
would become executable forthwith, The 
defendant preferred an appeal from the 
decree passed by the City Civil Court. 
Some of the grounds taken. inter alia, 
were that the trial court was wrong in 
holding that the notice marked as exhi~ 
bit 2 was legal, valid and sufficient to 
determine the defendant’s tenancy, that 
the court below took an erroneous view 
of legal presumption as to service of 
notice, the Court below was wrong in 
presuming the service of notice. and that 
the court below erred in law in holding 
that the service of notice was effective 
because the acknowledgment, Exhibit 3, 
bore the signature of the defendant. 
Exhibit 2 was the notice dated 22nd 
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August, 1963. By the said notice the 
defendant was called upon to vacate 
and deliver vacant possession of the por~ 
tion at the back of the premises No, 43, 
Serpentine Lane on the expiry of last 
day of September, 1963 as that portion 
was reasonably required by the plaintiffs 
for their own. occupation and as the de= 
fendant was a defaulter in payment of 
Tent for the month of November, 1962, 
Exhibit D was the notice dated 20th 
October, 1962. By the said notice the 
defendant was called upon to quit, vacate 
and deliver the possession of the partion 
at the back of the premises No, 43, Ser- 
pentine Lane, Calcutta. on the expiry of 
the last day of November, 1962, as the 
portion was reasonably required by the 
Plaintiffs for their own occupation. 
oe The appeal came up for hear- 
ing before a Division Bench of this Court 
consisting of P, N. Mookeriee. J. and 
A. K. Dutt, J. The aforesaid Division 
Bench held that in disposing of the said 
appeal two fundamental questions arose, 
namely p= 


_ (1) whether one Division Bench of 
this Court has authority to hold that 
another Division Bench did not correct 
ly state the law or the effect of the prior 
Special Bench decision; 


(2) whether the learned Judges in 
71 Cal WN 686 = (AIR 1968 Cal 186) 
had authority to override, as they pur- 
ported to do, the Bench decision in ILR 
(1966) 2 Cal 1. 
The Division Bench held that so far as 
they were concerned they had no doubt 
in their mind yet they adopted the above 
course, in the words of the learned Judges 
of the Division Bench. “out of respect 
for law and for retrieving it from the 
quagmire, into which it has been thrown 
by the precipitate observations in 71 Cal 
WN 686 = (AIR 1968 Cal 186)". The 
aforesaid reference was made under 
Rule 2 of Chapter VII of the Appellate 
Side Rules, of this Court. The reference 
came up for hearing originally before a 
Full Bench consisting of Ray, J:, Sankar 
Prasad Mitra, J.. and Bagchi, J. It has 
been observed in the judgment of the 
said Full Bench dated 9th of February 
that counsel on behalf of the respondent 
before the Full Bench had contended that 
the notice in the present case gave 
grounds of reasonable requirement of the 
premises, and also gave notice of the 
institution of a suit failing delivery of 
the possession and therefore the present 
case did not raise any controversy as to 
whether the notice required grounds to 
‘be stated or not. Counsel for the ans 
pellant on the other hand had contended, 
as recorded by the said Full Bench, that 
though the notice stated the grounds, yet 
he would raise the contention that the 
notice was invalid in law. In view of 
the aforesaid facts it was contended be 
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fore the Full Bench that inasmuch as 
the notice in this case contained the 
grounds, the court would not be required 
to go into the question whether the 
grounds were required to be stated in 
the notice or not and the question would 
be of academic interest in the present 
case, In the aforesaid view of the matter 
the Full Bench felt it necessary to find 
out how the point arose in this appeal as 
to the correctness of the aforesaid deci- 
sions in the cases of Punam Chand Daga 
v. Subhakaren Dosani, 71 Cal WN 686 
= (AIR 1968 Cal 186) and M. K. Bhimani 
v. Keshab Chandra Basu, ILR (1966) 2 
Cal 1. The Full Bench therefore sent 
the matter back to the Division Bench 
for finding ag to how the question of 
correctness of the aforesaid two Bench 
decisions arose in the facts and circum- 
stances of the present case. Thereafter 
the matter was placed before the Division 
Bench consisting of P, N. Mookerjee, J, and 
A, K. Dutt, J. By an order dated 13th 
of May, 1968 the said Division Bench 
made it clear that reference was being 
made under Rule 3 of the Chapter VII 
of the Appellate Side Rules, and not 
under Rule 2 as wrongly typed in the 
original order of reference, The Divi- 
sion Bench further made it clear that 
this reference had been made on a clear 
finding that the point referred did arise 
in the instant case and they reiterated 
that finding and further recorded that 
the learned advocates appearing for the 
parties before them, namely, Mr, Chakra- 
borty and Mr, Lala, did agree, after full 
discussion in Court, that the said points 
did arise in this appeal. In those cir- 
cumstances, the Division Bench did not 
feel called upon to give their reasons for 
the said finding nor did they feel oblig- 
ed under the law to state those reasons 


for the purposes of this reference or - 


for sending the matter back to the Full 
Bench, 


B The reference has, thereafter, 
come before us for disposal, At the 
hearing of the reference counsel for the 
respondent stated before us that the 
matter had heen amicably settled be- 
tween the parties and as such he was 
mot in a position to make any submis- 
sions as to the questions referred. He 
further submitted that the appeal had 
become infructuous. 


; 4, It appears to us that in the 

facts and circumstances of this case the 
questions referred to us for determina- 
tion of the Full Bench are of academic 
interest for reasons more than one. 
Firstly, in view of the facts narrated be- 
fore and in view of the fact that there 
is a clear finding thet the said notice had 
been served upon the tenant, the ques- 
tion, whether a notice under Section 13 
(6) of the West Bengal Premises Tenancy 
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Act, 1956 required the grounds for eject 
ment for which suit was to be instituted 
for the recovery of possession to be stat» 
ed or not, is not a relevant and material 
question at all. We have not been able 
to appreciate in view of the facts and 
circumstances narrated before, how the 
question arises and how the conflict of 
decisions referred to in the order of res 
ference to this Full Bench is at all rele~ 
vant for the determination of the ques- 
tions involved in the appeal out of which 
the present order of reference has been 
made, Be that as it may. we will accept 
the finding for the purpose of answers 
ing the reference recorded by the Divis 
sion Bench in its order dated 13th of 
May, 1968 that the points do arise in the 
instant case. The Division Bench as 
mentioned hereinbefore did not give any 
reason for that finding because jit was 
recorded by the Division Bench that the 
learned advocates appearing before them 
had agreed that such points did arise’ 
and furthermore as the Division Bench 
felt they were not called upon to give 
any reasons for the said findings, The 
controversy however has become of acas 
emic interest, secondly, in view of the 
fact that the learned advocate for the 
respondent has stated before us that the 
parties have settled the matter amicably 
between themselves, Thirdly, we are of 
the opinion that this question has become 
of academic interest in view of the Spe- 
cial Bench Decision of this Court in the 
case of Abdul Gani v, Md, Israil, 73 Cal 
WN 61 = (AIR 1968 Cal 554). Counsel 
for the appellant however contended be~ 
fore us that for the purpose of settling 
the procedure of this Court, we should 
answer the questions referred to this 
Full Bench, 


5. The decision in 71 Cal WN 686 
"= (ATR 1968 Cal 186) and the decision 
in the case of M. K. Bhimani v, Keshab 
Chandra Basu, ILR (1966) 2 Cal 1 as well 
as Special Bench decision in the case of 
Suraya Properties (P.) Ltd v. Bimalendu 
Nath Sarkar reported in 67 Cal WN 977 
= (AIR 1964 Cal 1 SB) deal with the 
question as to whether it ig necessary 
to mention in the notice under Sec, 13 
(6) of the West Bengal Premises Tenancy 
Act, 1956, the ground or grounds of ejecta 
ment for which a suit is to be instituted 
for recovery of possession. The case of 
Suraya Properties (P.) Ltd. v. Bimalendu 
Nath Sarkar, 67 Cal WN 977 = (AIR 
11964 Cal 1 SB) was a reference disposed 
of by Special Bench consisting of 5 learn~ 
ed Judges of this Court namely, Bose, 
©. J., Bachawat, J. Sinha J. P. N. 
Mookerjee. J., and G. K, Mitter, J. Two 
questions were referred to the said Spe 
cial Bench. It is not necessary to refer 
to the first question that was referred 
to the said Special Bench, Question No. 2 
referred was in the following terms: 
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“What notice is contemplated under 
Section 13 (6) of the West Bengal Pre- 
mises Tenancy Act, 1956? Is it a notice 
to quit or a notice of a suit or a com- 
bined notice to answer both the above 
purposes? Is it a notice required in 
addition to a notice under Section 106 
of the Transfer of Property Act, or a 
notice in lieu of it? What, if any, are 
its necessary elements or contents? Is it 
mecessary to mention in it the ground or 
grounds of ejectment under the aforesaid 
Act, on which the suit is to be brought? 
Or, in other words, need it be a notice of 
such grounds ? 

Bose, C. J.. observed at page 983 of the 
report as follows :— 

“I now propose to consider the other 
material part of the second question, 
namely what, if any, are the necessarv 
elements or contents of a notice under 
Section 13 (6) and is it necessary to men- 
tion in it the ground or grounds of eject. 
ment under the Act?” 


His Lordship thereupon proceeded to 
discuss the different provisions of the 
statute and then set out- the question and 
in answer to question No, 2 at p. 985 of 
the report his Lordship answered the 
second question as follows:— 


tA notice as contemplated under 
Section 13 (6) is essentially a notice of 
suit, Where it is necessary to serve a 
notice to quit under Section 106 of the 
Transfer of Property Act, it is still neces- 
sary to serve it. A notice under Sec, 13 
(6) may be combined with the notice 
under Section 106 but the period of such 
combined notice shall not be less than a 
month expiring with a month of the 
tenancy, There is no prescribed form of 
such a notice, It is not necessary to 
mention in the notice under Section 13 
(6) the ground or grounds of ejectment 
for which a suit is to be instituted for 
recovery of possession, There is, how- 
ever, nothing ‘to prevent the landlord 
from setting out such ground in the 
notice, The notice, however will not be 
a notice of such grounds.” 
Bachawat, J.. answered the question at 
page 987 of the report in the following 
terms :— 


“The notice under Section 13 (6) is 
a notice of suit or proceeding. The notice 
sufficiently complies with the rec,uire- 
ment of Section 13 (6). if by express 
words or necessary intendment, it con- 
veys to the tenant conversant with the 
facts and circumstances of the case, the 
information that the landlord intends to 
file a suit or proceeding for recovery of 
the possession of the premises on any 
of the grounds mentioned in Section 13 
(1) except Section 13 (1) (7) and (k) on 
the expiry of the period of the notice, A 
notice which gives this information is 
sufficient and it is not necessary that the 
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motice should mention the particular 
ground or grounds on which the suit or 
proceeding will be instituted. The notice 
under Section 13 (6) is not the notice tu 
quit. it is not a notice in lieu or in place 
of the notice under Section 106 of the 
Transfer of Property Act and where the 
latter notice is necessary for the deter- 
mination of a lease, such notice must still 
be given; but the two notices may 

effectively given by a single document.” 
Sinha, J.. answered the second question 
at page 1001 in the following manner i~~ 

“In cases where Section 106 does nof 
apply. for example in the case of statux 
tory tenants or tenants under a statute, 
no question arises of serving a notice to 
quit. In other words. no determination 
of tenancy is necessary to obtain a righ? 
to possession. In certain circumstances 
however, it is possible to recover posa 
session even from a statutory tenant, 
Previously no notice was necessary in 
such case, in order to file a suit to rex 
cover possession, Such a notice is now 
necessary under Section 13 (6). In such 
a case it is nothing but a notice of suit 
and the period of notice must be not less 
than a month expiring with the month of 
the notice, For such a notice however, 
no particular form has been prescribed 
and we cannot lay down any particular 
form. The form must be one that carries 
out the intent and purpose of the stas 
tute, I agree with the answer to Ques- 
tion No, 2 as given by my Lord tha 
Chief Justice,” 

P. N. Mookeriee, J., observed at page 1016 
of the report as follows: : 

“(1) the notice under Section 13 (67 
of the West Bengal Premises Tenancy 
Act, 1956, is a notice of suit and not a 
notice to quit or a combined notice. an= 
swering both the above descriptions on 
purposes; 

_, (2) that it is a notice required in ad= 
dition to and not in lieu of notice under 
Section 106 of the Transfer of Property 
Act. where this latter notice is otherwise 
necessary. The two notices, however, 
may be combined in one and the same 
document and may expire or may be 
made to expire simultaneously; and 
: (3) that it must express the inten« 
tion to file the suit, mentioned in the 
section, and necessarily therefore, must 
mention the said ground or grounds too, 
on which the suit is proposed to be 
brought. In other words, expression of 
the above intention and mention of the 
above ground or grounds would be neces 
sary and sufficient also to validate the 
said notice and would constitute its es. 
sential requisites or contents; and ans 
wer the corresponding point under the 
references accordingly;:” 

G. K. Mitter., J.. after elaborate discuse 
sion observed at page 1027 of the report, 
“So far as second question is concerned, 
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I concur in the answer thereto given by 
my Lord the Chief Justice.”. 


6. Therefore there were clear, un« 
equivocal observations and finding by 
Bose, C. J., Sinha. J. and G, K, Mitter, J., 
that it is not necessary to mention in a 
notice under Section 13 (6) the ground 
or grounds for ejectment for which suit 
was to be instituted for recovery of the 
possession, It also appears to us that 
Bachawat, J. agreed with the said deci- 
sion of the three aforesaid learned Judges, 
but his Lordship’s answer to this ques« 
tion was perhaps capable of an alterna-~ 
tive argument that his Lordship had held 
that such grounds need not be stated in 
eases where from other facts it would 
be clear to the tenant what. the grounds 
were for which suit or proceedings was 
to be instituted. P. N. Mookerjee, J, on 
the other hand, held a contrary view, 
namely, such grounds had to be stated 
in a notice under Section 13 (6) of the 
West Bengal Premises Tenancy Act, 1956, 
It is manifest to us that the majority of 
the learned Judges of the Special Bench 
(Bose, C, J., Sinha, J, and G. K. Mitter, J.) 
has clearly held that such grounds were 
not necessary in a notice under S, 13 (6) 
of the West Bengal Premises Tenancy 
Act. 1956. The answer was unequivocal 
and clear; That finding of the majority 
of the learned Judges of the Special 
Bench would. therefore, be binding on 
the Division Benches of this Court until 
reversed by another Full Bench of this 
Court or by the Supreme Court of India, 


7.. One of the cases, it appears, 
that were referred to the Special Bench, 
came up for consideration before a Divi~ 
sion Bench consisting of P. N, Mooker- 
jee, J.. and Laik, J, and that decision of 
the Division Bench is in ILR (1966) 2 
Cal 1 (supra). The said Division Bench, 
it appears, observed that in order to ap- 
preciate principles laid down by Special 
Bench or Full Bench, a Court was ‘en~ 
titled to look into the reasoning to 
find out the real answer intended 
to be given, and particularly, if the 
answers did not follow straight from the 
body of the judgment. The Court fur- 
ther felt, the Court had to reconcile the 
ambiguity if possible. The Court by a 
process of interpretation held that the 
Special Bench in 67 Cal WN 977 = (AIR 
1964 Cal 1 SB) had held that the ground 
or grounds of ejectment need not be 
given in a notice under Section 13 (6) of 
the West Bengal Premises Tenancy Act, 
1956. only when from correspondence and 
surrounding circumstances the tenant was 
aware of such grounds, The Division 
Bench has certainly the althority to in- 
terpret the judgment of a Special Bench, 
if the judgment of the Special Bench on 
any particular question, is not clear and 
unambiguous. If, however, the Special 
Bench has Clearly answered a question 
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in a particular manner and there is no 
ambiguity in the language used by the 
majority of the Judges of the Special 
Bench it is not open to any Division 
Bench to find out the real purpose or 
the intention of the learned Judges of 
the Special Bench, The intention of the 
learned Judges of the Special Bench must 
be fotind from the language used and if 
the language used is clear and unequivo-~ 
cal the only duty of the Division Bench 
is to follow it. unless there is a contrary 
decision by the Supreme Court, In this 
case we have quoted above the clear and 
unambiguous language in which three 
of the learned Judges of the Special 
Bench consisting of five learned Judges 
answered the question namely, Bose 
C, J.. Sinha, J.. G. K. Mitter, J, and they 
have unequivocally stated that the 
grounds of ejectment need not be stated 
in a notice under Section 13 (6) of the 
West Bengal Premises Tenancy Act, 1956, 
It was therefore not open for the Divi- 
sion Bench in the case of ILR (1966) 2 Cal 
I1 to construe that clear unequivocal ex~ 
pression in any manner contrary to what 
has been expressed on the plea of find- 
ing out the real intention of the learned 
Judges of the Special Bench or the prin-« 
ciples behind the reasonings of the learn- 
ed Judges of the Special Bench. It, there- 
fore, appears to us that the decision of 
the Division Bench in ILR (1966) 2 Cal r 
(supra) on the question of the contents 
of the notice under Section 13 (6) of the 
West Bengal Premises Tenancy Act. 1956 
was contrary to the decision of the Special 
Bench in the case of 67 Cal WN 977 = 
(AIR 1964 Cal 1) (SB). Therefore this 
decision of ILR (1966) 2 Cal 1 (supra) can- 
not be described as an interpretation of 
the decision of the Special Bench in 67 
Cal WN 977 = (AIR 1964 Cal 1) (SB) 
(supra) on the question whether notice 
under Section 13 (6) of the West Bengal 
Premises Tenancy Act, 1956 required 
grounds to be stated or not. The said 
question again came up for consideration 
in 71 Cal WN 686 = (AIR 1968 Cal 186) 
before a Division Bench consisting of 
Sinha, C, J. and Arun Kumar Mukherjea, 
J. The learned Judges of the said Divi- 
sion Bench held. as indeed. they are 
bound to, following the Special Bench 
decision in 67.Cal WN 977=(AIR 1964 
Cal 1) (SB) (supra) that the grounds of 
ejectment need not be stated in a notice 
under S. 13(6) of the West Bengal Pre- 
mises Tenancy . Act. 1956. Their Lord- 
ships considered the aforesaid decision in 
ILR (1966) 2 Cal 1 and in view of the 
clear unequivocal pronouncement on this 
question by the Special Bench, their 
Lordships, in our opinion rightly held that 
the decision of the Division Bench in the 
case of ILR (1966) 2 Cal 1 (supra) was 
not correct on the question of the con- 
tents of the notice under Section 13 (6) 
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of the West Bengal Premises Tenancy 
Act, 1956, , 

8. The question again came up 
for consideration before the Full Bench 
in 73 Cal WN 61 = (AIR 1968 Cal 554) 
Sinha. C. J., after setting out the ques- 
tion No. 2 which was referred to the 
Special Bench in 67 Cal WN 977 = (AIR 
1964 Cal 1) (SB) (supra) observed at 
page 64 of the report, that the Special 
Bench had answered the second question 
as follows:— 

“A notice as contemplated under Sec- 

tion 13 (6) is essentially a notice 
of suit. Where it was necessary to serve 
a notice to quit under Section 106 of the 
Transfer of Property Act. it is still neces- 
sary to serve it, A notice under Sec- 
tion 13 (6) may be combined with a 
notice under Section 106 but the period 
of such combined notice shall not be less 
than a month expiring with the month of 
the tenancy. There is no prescribed 
form of such a notice. It is not neces- 
sary to mention. in a notice under Sec- 
tion 13 (6) the ground or grounds of 
ejectment for which a suit is to be in- 
stituted for recovery of possession, There 
is, however, nothing to prevent the land- 
lord from setting out such ground in the 
notice. The notice“however, will not be 
a notice of such grounds”, 
Sinha, C. J. further went on to observe 
that the answer was binding on the said 
Bench in 73 Cal WN 61=(AIR 1968 Cal 
554) and indeed on all Division Benches 
of this Court until and unless set aside by 
the Supreme Court. At page 68 of the 
report Sinha. C. J. summarised the deci- 
sion in 67 Cal WN 977 = (AIR 1964 Cal 
1) (SB) as follows:— 


“(1) A notice as contemplated under 
Section 13 (6) is essentially a‘notice of 


uit, 

(2) It is a notice distinct from the 
notice to quit under Section 106 of the 
Transfer of Property Act. 


(3) Both the notices must be served 
before the landlord can be permitted to 
evict the tenant, but two may be 
combined and the period of such a com~ 
bined notice shall not be less than a 
month expiring with the month of the 
tenancy, 

(4) There is no prescribed form of 
such a notice. 

(5) It is not necessary to mention in 
‘a notice under Section 13 (6), the ground 
or grounds of ejectment but the landlord 
may set out such grounds although the 
notice will not be treated as a notice of 
such grounds. In other words, in the 
course of the proceedings he may rely on 
other grounds which are open to him”. 

. In view of the aforésaid decision it 
is clear therefore that the questions re- 
ferred to this Full Bench would be of 
academic interest in disposing of the 


P. K. Dutta v. G. C. Bose (FB) (S. Mukharji J.Y 


[Prs, 7-10] Cal, 111 


pending appeal out of which this refer- 
ence has been made. It is also clear 
from the aforesaid decision that the deci 
sion in ILR (1966) 2 Cal 1, on the ques~ 
tion of the contents of the ‘notice undef 
Section 13 (6) of the West Bengal 
Premises Tenancy Act, 1956 was wrong 
and contrary to the decision of the 
Special Bench of this Court in 67 Cal 
WN 977 = (AIR 1964 Cal 1) (SB). 


9. We now propose to answer the 
questions referred to us. The first ques- 
tion referred to us is in the following 
terms: 

, “(1) Whether one Division Bench of 
this Court has authority to hold that an= 
other Division Bench did not correctly 
state the law or the effect of a prior 
Special Bench decision;” 

Rule 1, Chapter VII of the Ap- 
pellate Side Rules of this Court pro- 
vides that whenever one Division 
Bench shall differ from another Divi- 
sion Bench or a Special Bench upon 
@ point of law, the case shall be refer- 
red to for a decision of the Full Bench. 
Therefore, we answer the first question 
referred to us by saying that one Divi- 
sion Bench has not the authority to hold 
that another Division Bench did not cor- 
rectly State the law. or the effect of a 
prior Special Bench decision, But this 
Statement has to be qualified by. stating 
if a Division Bench has. held contrary to 
the clear unambiguous finding of the 
Special Bench and has on the plea of in- 
terpretation of the Special Bench deci- 
sion held contrary to what has been held 
by the Special Bench, a subsequent Divi- 
sion — Bench, is entitled to ignore the 
decision of the Division Bench and rely 
on the clear and unequivocal pronounce- 
ment of law in any Special Bench deci- 
sion. We answer the first question re- 
ferred to us accordingly. 


10, The -second question referred 
to us is in the following terms:— 

“Whether the learned Judges in 71 
Cal WN 686=(AIR 1968 Cal 186) (supra), 
had authority to override. as they pur- 
ported to do, the Bench decision in ILR 
(1966) 2 Cal 1 (supra).” 
As mentioned hereinbefore we are of the 
opinion that the decision in ILR (1966) 
2 Cal 1, was contrary to the clear pro- 
mouncement of the decision of the majo- 
rity of the Judges of the Special Bench 
in 61 Cal WN 977 = (AIR 1964 Cal 1) 
(SB) on the question of the notice under 
Section 13 (6) of the West Bengal Pre- 
mises Tenancy Act, 1956 and as such the 
learned Judges in 71 Cal WN 686 = (AIR 
1968 Cal 186), had authority and indeed 
was bound to follow the decision of the 
Special Bench on this point in 67 Cal WN 
977=(AIR 1964 Cal 1) (SBy and for that 
purpose to hold contrary to the decision 
of the Division Bench in ILR (1966) 2 Cal 
1, in as much it was contrary to the clear 


112 Cal. 


pronouncement of the majority of the 
Judges of the Special Bench of this Court. 
We answer the second question accord- 
ingly. 


11, Certain decisions were refer- 
red to us and they were also mentioned in 
the order of reference to the Full Bench. 
In the case of Mahadeolal Kanodia v, Ad- 
ministrator General of West Bengal, 
AIR 1960 SC 936 the Supreme Court ob~ 
served that a Division Bench should not 
take upon itself to say that an earlier 
division bench ruling of the same High 
Court cited ‘before it was wrong, but 
should follow the usual procedure in case 
of difference of opinion with an earlier 
decision, of referring the question to a 
Jarger bench. The Supreme Court ob- 
served that judicial decorum, no less than 
legal propriety formed the basis of judi- 
cial procedure. Similarly, a Single Judge 
differing from a decision of another 
Single Judge in a previous case on a ques- 
tion of law should refer the case to a 
larger Bench instead of deciding the case 
in accordance with his own view. The 
Supreme Court noted that it was the 
uniform practice in all the High Courts in 
Jndia that if one Division Bench differed 
from an earlier view on a question of law 
of another Division Bench, a reference 
was made to a larger Bench, The 
Supreme Court noted that in Calcutta 
High Court a rule to this effect had been 
in existence since 1867. It has to be 
pores however that in the aforesaid case 
the Supreme Court made the said obser- 
vation when one Division Bench of this 
Court had observed that the earlier Divi- 
sion Bench view was wrong. But in that 
tase there was no clear pronouncement 
of any Special Bench or a Full Bench of 
this Court on the point, Therefore, one 
Division Bench was not competent to say 
that the earlier Division Bench was 
wrong on a question of law. Here, how- 
ever, as mentioned hereinbefore, the 
Division Bench in ILR (1966) 2 Cal 1 
(supra) held contrary to the clear and 
unequivocal negative answer given by 
Special Bench by a process of interpreta- 
tion and made a negative answer into a 
positive one which. in our opinion, the 
Division Bench in ILR (1966) 2 Cal 1, had 
no authority or jurisdiction to do, There- 
fore. the only course open to the Divi- 
sion Bench in 71 Cal WN 686 = (AIR 
1968 -Cal 186) was to follow the Special 
Bench Decision and to ignore the deci- 
sion of the Division Bench in ILR (1966) 
2 Cal 1 (supra). In the case of Jaisri 
Sahu v. Rajidewan Dubey, AIR 1962 SC 
83, the Supreme Court observed that 
when a Bench of the High Court gave a 
decision on a question of law, it should, 
in general, be followed by other Benches 
unless they had reason to differ from it, 
in which case the proper course to adopt 
would be to refer the question for the 
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decision of a Full Bench. Reliance was 
also placed on the observations of the 
Supreme Court in the case of Alok Kumar 
Roy v, Dr. S. N. Sarma, AIR 1968 SC 
453, where the Supreme Court observed 
that it was necessary to emphasise that 
judicial decorum had to be maintained at 
all times and even where criticism was 
justified it must be in language of utmost 
restraint, keeping in view that the person 
making the comment was also fallible, 
Even when there was justification for 
criticism the language should be Mees 
fied and restrained, 


12. We have answered the ques- 
tions referred to us in the manner indi- 
cated before, We hope this will bring 
to an end a rather unpleasant contro- 
versy, The answers may be placed by 
the Learned Chief Justice before the ap- 
propriate Division Bench for final dis- 
posal of the case. The costs of the Full 
Bench will abide by the result of the 
appeal. 


ARUN K, MUKHERJEA; J.:— 13. 
E agree, - 
M. M. DUTT, J.:— 14. I agree. 


Reference answered 
accordingly, 


— = 
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Sm, Khanta Moni Saha, Appellant v. 
Shyam Chand Pramanick (Saha), Res- 
pondent. 

A. F. A, D. No, 2281 of 1968, D/= 
15-6-1972. 

Index Note:— Hindu Law — Main- 
tenance — A widowed daughter to sus- 
tain her claim for maintenance need not 
be a destitute nor need be actually main- 
tained by the father during his lifetime. 
(1889) ILR 23 Bom 291, Dissented from. 


Brief Note:— All that she is requir- 
ed to prove to get such maintenance is 
that, at the material time she is a des- 
titute and she could not get any mainten~ 
ance from her husband’s family. The 
right of maintenance includes the right 
of residence. (1890) ILR 17 Cal 373 and 
(1901) ILR 28 Cal 278 & AIR 1940 Mad 
804 Rel. on. ; (Para 6) 
Cases Referred: Chronological Paras 
AIR 1940 Mad 804 = (1940) 2 Mad 

LJ 298 (FB), Ambu Bai v, Soni 


Bai 
(1900) TLR 27 Cal 555 = 4 Cal WN 
669, Mokhada Dassee v. Nundo a 
Lall Haldar 6 
(1901) ILR 28 Cal 278 = 5 Cal WN 
297, Mokhoda Dossee v., Nandoo~ 


lal 
(1889) ILR 11 All 194 = (1889) All 
WN 30 (FB). Janki v, Nand Ram 6 
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(1890) ILR 17 Cal 373, Kamini 
__ Dassee v. Chandra Pode Mondle 5 
(1889) ILR 23 Bom 291, Bai Mangal 
v. Bai Rukhmini 5. 


Dhruba Kumar Mukherjee and Bidyut 
Kiron Mukherjee, for Appellant; Manik 
Lal Mukherjee, for Respondent, 


JUDGMENT:— This appeal is by the 
defendant against an appellate judgment 
and decree affirming the decree of the 
trial Court, 

2. The respondent filed a suit for 
electment of the appellant who is his 
widowed sister from the suit property on 
the ground of revocation of licence to 
use and occupy a portion of the disputed 
property. The respondent’s case, briefly, 
was that as the only son and legal heir 
he inherited the disputed property along 
with the other properties left by his 
father under the Dayabhaga School of 
Hindu Law who died intestate on 13-11- 
1936 to the exclusion of hig widowed 
mother and married daughters including 
the present respondent who had no right 
of inheritance. The appellant after her 
husband’s death with her two mino 
daughters was given shelter by him in 
a portion of the disputed residential house 
left by the father, She was thus a lic- 
encee in respect of the portion of the 
house in her occupation but although she 
had no difficulty because of her daughters 
being educated and having sufficient in~- 
come out of their employment she refused 
to vacate in spite of the revocation of 

cence, 


3. The appellant contested the 
suit and set up a plea of her right of re- 
sidence and maintenance out of her 
father’s property as destitute widowed 
daughter, She also pleaded an alterna- 
tive case, namely, that after the passing 
of the Hindu Succession Act 1956 her 
mother’s right of maintenance and re- 
sidence in father’s property ripened into 
an absolute estate and after her death in 
1958 she was entitled to half share of 
such estate left by the mother, 

4, The trial Court, it appears, did 
not go into the alternative case but 
merely said that mother’s right of resi- 
dence was a personal right. It however 
rejected the other plea and decreed the 
plaintiff's suit on a finding that she was 
no better than a licencee and was liable 
to be ejected. On appeal the alternative 
case does not appear to have been press- 
ed at all and the first appellate Court 
on the other pleas took the view that 


although a widowed destitute daughter . 


might be entitled to claim right of main- 
tenance as a dependant of her father but 
on the facts of this case the appellant 
had no such right and accordingly dis- 
missed the appeal. The correctness of 
this decision is now challenged in the 
present appeal, : 


Khanta Moni v. Shyam Chand (A, K. Sinha J.) 


[Prs. 1-6] Cal. 113 


5. It appears that the appellant’s 
alternative case claiming half share in 
the property left by her mother by virtue 
of the provisiong of Hindu Succession Act 
(L956 has not been raised in the form now 
put in either of the Courts below. So, 
at this stage, although pressed by Mr. 
Mukherjee on behalf of the appellant. I 
cannot allow that point to be argued, The 
only question, therefore, left to be decid- 
ed is whether the appellant has a right 
of residence as a destitute widowed 
daughter in her father’s property now in 
the hands of the respondent. On the 
question whether a right of maintenance 
accrues to the widowed daughter under 
the Hindu Law the consensus of judicial 
opinion seems to be in favour of the view 
that such a right does exist. In (1890) 
ILR 17 Cal -373, Kamini Dassee v. 
Chandra Pode Mondle and in Mokshada 
v. Nundoolal, (1901) ILR 28 Cal 278. this 
Court has laid down that destitute 


-widowed daughter is entitled to main- 


tenance out of the property of her father 
in the hands of his heirs if she is unable 
to get any maintenance from her hus- 
band’s family. The same view has been 
expressed in a Full Bench decision by 
the Madras High Court in Ambubai Amal 
v. Sanibai Ammal, AIR 1940 Mad 804, 
that a widowed daughter is entitled to 
be maintained by her step-mother out of 
her father’s estate. A contrary view, 
however, has been expressed by Bombay 
High Court in Bai Mangal v, Bai Ruk~ 
mini, (1889) ILR 23 Bom 291, 


6. The first appellate Court did 
not apply the principle of the Special 
Bench decision of this Court in Moks- 
hada’s case (supra) firstly, on the view 
that the widowed daughter in the instant 
case was not dependent at the time when 
her father died and secondly, it was not 
her case that she had any time tried to 
get maintenance or residence from the 
family of her deceased husband, The first 
appellate Court also noticed the decision 
in Kamini Dassee’s case (supra) but that 
ease was also distinguished on facts. I 
think, the entire approach to the ques- 
tion is erroneous, The principle on which 
the liability of the father to maintain his 
destitute widowed daughter or of the 
eirs on whom the property devolved 
after his death by inheritance has been 
succinctly analysed and discussed in Full 
Bench decision of Ambubai’s case. AIR 
1940 Mad 804 (supra). The learned Chief 
Justice Leach on a review of the opinions 
of very high authorities on Hindu Law 
and also a long line of cases including the 
Bombay and Calcutta decisions inter alia 
observed as follows (at pages 806-807, 
paragraph 9 of the report): 


“The decision in (1889) ILR 11 All 
194, must now be accepted as embodying 
a rule of Hindu Law and as there is a 
moral obligation on a father to support 
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his daughter, whether married or un- 
married. I can eee no valid reason for 


refusing to apply the rule to a widowed 
daughter who is penniless, The only dis~ 
tinction between a widowed daughter-in- 
law and a widowed daughter is that on 
her marriage the daughter passes into 
another family, but the moral obligation 
of the father to support her when in 
want still remains and the same reason~ 
ing which led to the rule in (1889) ILR 
11 All 194, being laid down applies”. 

So, on the principles laid down as above 
the question is not whether the widowed 
daughter was destitute during the father’s 
lifetime or as such destitute she used to 
be maintained by the father but the ques- 
tion is whether she has right to be main~ 
tained by her father if she could not get 
any maintenance from her husband’s 
family. 


The right to be so maintained would 
remain even if the widowed daughter 
would become a destitute after her 
father’s death, This is, so to say. a liabi- 
lity attached to the estate of the father 
and the heirs who inherit the estate take 
the property subject to this liability, so 
that the widowed daughter who is un- 
able to get any maintenance from her 
husband’s family even after her father’s 
death would, I think. be entitled to claim 
maintenance out of the estate in the 
hands of her father’s heirs. In fact, in 
Ambubai’s case the husband of the 
daughter died two years after the death 
of her father and this aspect of the 
matter was fully considered with refer- 
ence to Calcutta decision in Mokhoda 
Dossee’s case, (1901) ILR 28 Cal 278, In 
this case, in the Court of first instance, 
Amir Ali, J. while holding that widowed 
daughter is not entitled to maintenance 
out of the estate of the father in the 
hands of his heirs observed inter alia: 


“There may be cases however where 
a father maintains the daughter and the 
daughter’s husband in his own house, and 
does so upto the end of his life. Under 
those circumstances the fact of his mar- 
rying her to a person not possessed of 
means to maintain his wife would cast 
upon him the moral obligation of main- 
taining both her and her husband, and in 
the case of a widowed daughter of main- 
taining her and her children. If that 
moral obligation rested upon him in his 
lifetime, upon his death the moral obli- 
gation would. in my opinion. become a 
legal obligation on the part of those tak- 
ing his property. ( (1900) ILR 27 Cal 555)”. 
But the learned Chief Justice has pointed 
out that though on appeal the decision 
was approved the reservation as indicated 
above was not discussed. 


It therefore. follows that a widowed 
daughter to sustain her claim for main- 
tenance out of the estate of the father 
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in the hands of his heirs need not be a 
destitute nor need be actually maintained 
by the father during his lifetime. All 
. that she is required to prove to get such 
maintenance is that at the material time 
she is a destitute and she could not set 
any maihtenance from her husband’s 
family, Such being the position in law, 
the first appellate Court failed to decide 
the case on a proper appreciation of the 
principles indicated in both the Calcutta 
decisions. In this view of the matter I 
could have disposed of the appeal but the 
appellate Court has further found on 
facts that it was not the appellant’s case 
that she had any time tried to get main- 
tenance or residence from the family of 
her deceased husband and that being so, 
her claim of right of residence on the 
death of her husband in 1948 in the house 
inherited by her brother could not have 
been sustained but this view taken by 
the first appellate Court is not correct. 
For, the appellant’s case all along has 
been that she became a destitute as even 
her husband during his lifetime could not 
maintain her. 


But whether or not after her hus« 
band’s death she tried to get maintenance 
from the family of her husband is a 
matter of evidence, The appellate Court, 
it appears. did not consider that aspect of 
the matter, namely, as to whether there 
js any evidence to hold that she tried to 
get maintenance or residence from her 
husband’s family. So. this question ought 
to be decided properly on evidence. The 
decision therefore. made by the appel- 
late Court below cannot be sustained as 
valid. Before I part with this case it 
would be relevant to point out that at 
some stage in its judgment the appellate 
Court thought that there was difference 
between rights of residence and mainten- 
ance but,the trial Court held. I think 
rightly. that the right of maintenance 
would include the right of residence and 
the present controversy is only with re- 
gard to the right of residence and not 
maintenance, 


T. Accordingly, this appeal is 
allowed. The judgment and decree of the 
appellate Court below are set aside. The 
matter is now remitted back to the ap- 
pellate Court for a fresh decision. The 
parties will be entitled to adduce addi- 
tional evidence limited to the point as 
to whether she tried to get maintenance 
including residence from the family of 
her deceased husband at any time after 
her husband's death and the appellate 
Court on the evidence already on record 
and also on the additional evidence that 
may be given as indicated above and on 
other relevant materials on record shall 
dispose of the appeal in accordance with 
law and in the light of the observations 
made above, i 
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8. There will be no order as to 
See i Appeal allowed. 
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HAZRA, J, 


ic Prosad Khettry, Petitioner V. 
cigs Note Khettry and others, Respond 
ents. 

Suit No, 1651 of 1935, D/ 24-5-1972. 
Index Note:— West Bengal Estates 
Acquisition Act (1 of 1954), S. 26 — 
Where by a consent decree or by any 
settlement a charge is created for pay- 
ment of the decretal amount from the 
compensation money payable to a judg- 
ment-debtor, an appointment of a recei- 
ver in respect of the whole of the com- 
pensation money will not violate the pro- 
visions of the section. (Para 12) 
Cases Referred: Chronological Paras 
(1963) 67 Cal WN 498, Cooch Behar 
Bank Ltd. v. Jatindra Nath 2 
Ghose Ir 
(1959) 63 Cal WN 869 = ILR (1960) 
2% Cal 65, Nirmala Sundari Dassi 
vy, Mrinalini Dassi UL 
AIR 1938 Cal 606 = 42 Cal WN 
971. Lagdir Nauji v. Surendra 
Mohan Nag 12 
AIR 1922 PC 107 = 49 Ind App 
153 Khajeh Suleman Quadir v. 
Salimullah Bahadur 42 
Ranadeb Chowdhury with P. N. 
Chatterjee, for Petitioner. 


ORDER:— This is an application for 
execution of a decree dated July 10, 1945 
passed in a Partition and Administration 
Suit. The decree was by consent of the 
parties. Clause 3 of the decree provided, 
that the defendant Amar Nath Khettry 
would pay to the plaintiff Kartic Prosad 
Khettry , 
amount): taken by the said, defend- 
ant from the Receiver appointed in 
the suit within 6 months from the date 
ef the decree and the properties allotted 
to the said defendant in terms of Cl. 1 
of the said decree remain charged and 
in default of payment. the plaintiff would 
be entitled to execute the decree with in- 
terest @ 6% per annum on the said sum 
of Rs. 4,000/-. 


2. Clause 4 of the decree, provid~ 
ed, that the defendant Amar Nath Khettry 


would return the valuables and jewelle-- 


ries to the plaintiff within one year and 
a half from the date of the decree, and 
in default. the said defendant Amar Nath 
Khettry would pay Rs, 5,000/- to the 
plaintiff with interest @ 6% per annum 
from the date of expiry of the said one 
and a half year. The properties allotted 
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Rs. 4,000/- (being the excess. 
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to the said defendant also would remain 
charged for the said sum, 

3. On or about June 5. 1957 the 
plaintiff applied for execution of the 
decree for realising the sum of Rupees 
14,842/8/- with interest. 

4, On or about September 9. 1957 
the terms of settlement were put in the 
said execution proceedings and the order 
was passed as agreed in the terms of 


settlement, The terms of settlement were 
as follows: 
(1) The defendant Amar Nath 


Khettry admits that the whole of the 
decretal amounts being the sum of Rupees 
4.000/- and Rs. 5,000/- with interests 
thereon as pursuant to the said decree 
dated 10th July, 1945 still remain due 
and owing to the plaintiff which will be 
paid off within three years from date 
hereof. ; 

(2) The defendant Amar Nath 
Khettry_shall pay the said sums out of 
the compensation money payable in res~ 
pect of the collieries in Mouza Chatha- 
patha, Sabanpar and Chaptoria awarded 
by the Government of West Bengal to 
the said Amar Nath Khettry at a time 
or by instalment as will be paid by the 
said Government of West Bengal to him. 


(3) That the costs of and incidental 
to this application shall also be paid to 
the plaintiff by the said defendant Amar 
Nath Khettry. 

(4) Execution will be issued as pray~ 
ed but the same will not be executed for 
three years from date hereof, If pay- 
ment is not made within three vears 
from date hereof the plaintiff will be at 
liberty to enforce execution against the 
defendants, 

(5) Liberty to apply. 

5. The defendant failed and 
neglected to pay the said sum of Rupees 
14,842/8/- in spite of the above terms and 
settlement. 


6. On September 2. 1969 this ap- 
plication for execution by tabular state~ 
ment was made against the defendant 
Amar Nath Khettry alone, The prayers 
in the tabular statement have been made 
in a very wide form. The prayers are: 
for appointment of Receiver of the com- 
pensation money and/or any security for 
such money either in Bond, Government 
Paper, Government security, etc. to be 
awarded in respect of Mouzas Chatha- 
pather, Subanpur and Chaptoria in the 
district of Burdwan payable to the said 
Amar Nath Khettry and/or their assignee 
or assignees by the District Compensation 
Officer, Burdwan, Government of West 
Bengal and/or any arrangement between 
the said Amar Nath Khettry and his said 
sons with any other person or persons 
regarding the payment of the said com- 
pensation monev. 
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T. In the affidavit in support of 
the tabular statement Kartick Prosad 
Khettry the plaintiff stated that defend- 
ant Amar Nath Khettry has no other pro~ 
perties except the compensation money to 
be awarded and to be paid to him by the 
District Compensation Officer, Burdwan, 
West Bengal, in respect of the collieries 
in Mouza Chathapatha Sabanpur and 
Chaptoria in the district of Burdwan and 
the said defendant agreed to pay the 
amount due out of the compensation 
money. About a sum of Rs, 30,000/- ta 
Rs, 35,000/- will be due and payable by 
the State of West Bengal through the 
District Compensation Officer Burdwan, 
to the said defendant being the compen- 
sation money in respect of the above 
Mouzas. Besides in terms of the decree 
the said properties remained charged for 
the decretal ‘dues, 


8. It is also stated in the affidavit 
that the defendants Purusattam Khettry. 
Amar Nath Khettry, Bejioy Kumar 
Khettry and Arun Kumar Khettry who 
were minors at the time of passing of 
the decree have since attained maiority. 
In the tabular statement, however, it ap- 
pears that the decree is sought to be ex- 
ecuted against defendant No, 1 Amar Nath 
Khetiry only. 


9, When the application was 
moved before me, Mr. P. N, Chatterjee 
Advocate for the petitioner stated that 
the notice under Order 21. Rule 22 (1) of 
the Code of Civil Procedure has duly 
been given on the defendant Amar Nath 
Khettry, but he did not appear, 


10. In this application the plain- 
tiff wants the assistance of the Court by 
appointment of the Receiver in respect 
of compensation money payable to the 
defendant Amar Nath Khettry. Under 
Section 26 of the West Bengal Estates 
Acquisition Act, 1953 (West Bengal Act 
I of 1954) it is provided that save as 
otherwise provided in proviso to sub- 
section (1) of S. 7, no portion of the com- 
pensation money payable to any inter- 
mediary in terms of any Compensation 
Assessment Roll finally published under 
Section 21 in excess of 50 per centum 
thereof shall be liable to attachment at 
any time in execution of decree includ- 
ing decrees for arrears of rent. 


11. The question is whether this 
Court will appoint a Receiver in execu- 
tion proceeding in respect of the whole 
of the compensation money when the 
Estates Acquisition Act provides that only 
50% of the compensation money is liable 
to attachment at any one time in execu- 
tion of a decree, Mr. Ranadeb Chow- 
dhuri. the learned counsel for the peti- 
tioner appearing with Mr, P. N, Chatter- 
jee, submitted that this is a case where 
the decretal amount hasbeen charged in 
respect of the properties allotted to the 
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. money, 
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judgment-debtor for payment of the dec« 
retal amount by consent of the parties 
as will appear from the consent decree 
itself, He further submitted that in any 
event on June 5, 1957 by the terms of 
settlement the judgment debtor Amar 
Nath Khettry agreed to pay the said 
sum of Rs, 4,000/- and Rs. 5,000/~ out 
of the compensation money payable in 
respect of the collieries mentioned in the 
terms of settlement, He also submitted 
that by the words “payable ant of the 
compensation money”, in Clause 2 of the 
terms of settlement. the parties intend« 
ed that there would be an equitable 
charge in respect of the corapensation 
In support of the said proposi« 
tion Mr, Ranadeb Choudhury cited, (1963) 
67 Cal WN 498, (Cooch Behar Bank Lid, 
v, Jatindra Nath Ghose) where it has 
been held by Bachawat, J, following 
(1959) 63 Cal WN 869. (Nirmala 
Sundari Dassi v, Mrinalini Dassi) that 
mortgagee or charge-holder has a right 
to a payment of the money secured by 
the mortgage or charge independently of 
by any attachment, It was pointed out 
that the order for appointment of Re- 
ceiver is not an order for attachment 
It was held that Section 26 of the Estates 
Acquisition Act does not limit the ex 
tent of the recovery by the mortgagee 
or chario naa who sought to realise 
his dues by appointment of a Receiven 
of the compensation money, 


12. With regard to the other point, 
namely, that the words “that the de= 
fendant Amar Nath Khettry shall pay 
the said sum out of the compensation 
money”, Mr. Choudhury cited 49 Ind App 
153 = (AIR 1922 PC 107), (Khajeh Sule- 
man Quadir v. Salimullah Bahadur) and 
42 Cal WN 971 = (AIR 1938 Cal 606), 
(Lagdir Nauji v. Surendra Mohan Nag), 
It seems to me that under the consent 
decree as also by the terms of settle- 
ment dated September 9, 1967, a charge 
has been created for payment of the 
decretal amount from the compensation 
money payable to the judgment-debtor 
and in view of the above matter a Re- 
ceiver may be appointed as prayed in 
column 10 of the tabular statement. 


13. I appoint Mr. Suiit Kumar 
Sinha, Barrister-at-Law as Receiver to 
realise the compensation money or any 
security for any such money either in 
bond, Government paper. ete. to be 
awarded to the defendant Amar Nath 
Khettry in respect of mouzas Chattapa- 
ther, Subanpur and Chaptoria in the dis- 
trict of Burdwan. The Receiver to rea- 
lise the share of the compensation money 
of the judgment-debtor Amar Nath 
Khettry and make payment and/or deli- 
very of the same to the plaintiff in satis- 
faction of the decretal amount. If there 
is any surplus the same should be’ paid 
to the judgment-debtor, The Receiver 
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will get remuneration of 40 G, Ms, Im- 
mediately on receipt of the amount of 
compensation money the Receiver must 
inform the plaintiff as also the defend- 
ant Amar Nath Khettry as to the realix 
sation made by him. The petitioner will 
get the costs of the execution proceed- 
- ing. The Receiver and the Compensation 
Officer to act on the signed copy of the 
minutes on the undertaking of the peti- 
tioner’s Solicitors to draw up and coms 

plete this order, Certified for counsel, 
Application allowed. 
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P. B. MUKHARJI, C. J. AND 
B. C. MITRA, J. 
~ Abdul Alim., Appellant v, Commis=4 
sioner of Wakfs, West Bengal and others, 
Respondents, 
Appeal No, 318 of 1970; Matter No, 
625 of 1969, D/- 23-5-1972. 
Index Note:— (A) Constitution of 
~JIndia, Art, 226 — Where in the writ ap- 
peal the appellant claimed restoration to 
the Mutawalliship to which he was ap- 
pointed for five years but had been 
illegally removed, the appeal held should 
be dismissed as the term of appellant’s 
appointment having expired no relief 
could be granted. (Para 2) 
Index Note:— (B) Constitution of 
India, Art. 226 —— Where the Mutwalli 
knew of the charges made against him 
by the CommisSioner of Wakf and sub- 
mitted his explanation and was given 
notice of various dates of hearing but 
failed to appear, he cannot complain that 
he was condemned unheard. (Para 3) 
Index Note:— (C) Constitution of 
India, Art, 226 — A Mutwalli cannot be 
appointed in a proceeding under Art. 226 
and the question of appointment should 
- be raised in a properly constituted suit. 
(Para 5) 
Cases Referred : Chronological Paras 
AIR 1961 SC 1095 = (1961) 3 SCR 
759. Hazarat Syed Shah Mastar- 
4 Ali Al Quadari v. Commr, of 


akt 

AIR 1937 Cal 150 = 41 Cal WN 
382, Commr, of Wakfs, Bengal v. 
Abbas Ali 4 

Appellant in person; Somnath Chat- 
terjee with Aninda Mitter, for Respon- 
dents, 

MITRA, J.:— The subject-matter of 
this appeal is the validity of an order ap- 
pointing the appellant “as Mutwalli under 

"B. 40 of the Bengal Wakf Act, 1934 (sic). 
The appellants father created a’ public 
Wakf in 1916 with regard to premises 
No, 13/1. H, M. M. Square and premises 
No, 37, North Range, Calcutta. It was 
provided in the deed of Wakf that upon 
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the death of the appellant's father the 
Wakf would be managed by six mem- 
bers, one of whom was to be the appels 
lant. Five of the members nominated are 
now dead and the appellant is the only 
surviving member. The appellant’s 
father had appointed the second son, one 
Hakim as Mutwalli in his own place 
Hakim continued to be the Mutwalli till 
11952. when he left for Pakistan upon re~ 
signing his Mutwalliship, owing to dis- 
putes and differences between the appel- 
lant and his two other brothers. The 
Official Mutwalli was appointed in 1952 
as the Mutwalli. The Official Mutwalli 
functioned as temporary Mutwalli upto 
February 2,. 1967, On February 3. 1967 
the appellant was appointed Mutwalli for 
a period of five years by the Commis- 
sioner of Wakf, The appellant’s case is 
that since the date of his appointment he 
managed the Wakf estate to the best of 
his ability. ordinary course, the ap- 
pellant’s Mutwalliship would have expir~ 
ed on the expiry of five years from 
February 2, 1967 that is to say on Febru~ 
ary 3. 1972. On November 27, 1969, 
however, the Commissioner of Wakf made 
an order whereby he vacated and cancel- 
led the order dated February 3, 1967, by 
which the appellant was appointed Mut~ 
walli. Being aggrieved by the order 
made on November 27. 1969 the appel- 
lant moved this Court and obtained a 
Rule Nisi which was discharged by a 
judgment and order dated September 21, 
1970 against which this appeal has been 
preferred, 


2 The first matter to be noticed 
is that although on the date the judg- 
ment was delivered by the trial Court 
namely, September 21, 1970 the appel- 
lant could have obtained an order from 
this Court against the orders dated 
November 27, 1969 and November 29, 
1969. no relief can be granted to the ap- 
pellant by this Court at this stage as the 
term of his appointment expired on 
February 3, 1972. The appellant’s claim 
being that he should be restored to the 
Mutwalliship from which he has been 
removed, this Court cannot give any 
relief to the appellant as the term of his 
appointment has admittedly expired, On 
this ground alone, this appeal should be 
dismissed, But since other points have 
been raised by the appellant who appear~ 
ed in person, we think we should deal 
with the contentions raised by the ap- 
pellant, The principal contention of the 
appellant in the Court below and also 
before us was that the order of cancel- 
lation of the appellants appointment was 
invalid on the ground of violation of the 
rules of natural justice. The appellant 
contended that no enquiry was held, no 
charge-sheet was given and there was no 
specific complaint against him or at any 
rate no such complaint was furnished to 
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him. It appears, however, that on 
September 9, 1969 a written notice was 
given to the appellant directing him to 
appear before the Commissioner of Wakf, 
with oral and documentary evidence. re- 
garding the state of affairs of the Wakf 
estate of Abdul Karim. A second notice 
in writing dated October 7, 1969 was 
served upon the appellant directing him 
to appear before the Commissioner of 
Wakf on December 2, 1969. This was 
followed by another notice dated Novem~« 
ber 1, 1969 directing the appellant to ap~ 
-pear before the Commissioner on Novem~ 
ber 30, 1969, A similar notice was issued 
on November 15, 1969 asking the annel- 
lant to appear before the Commissioner 
on November 27, 1969. In paragraph 11 
(d) of the affidavit in reply affirmed by 
the appellant on May 30, 1970 the ap= 
pellant admitted that he knew that a case 
called Miscellaneous Case No. 34/53 was 
started against him and he was asked to 
attend at the hearing of the case, It 
appears that after the appointment of the 
appellant as a temporary Mutwalli seve~ 
ral letters of complaint were received 
from the tenants of the wakf estate com- 
plaining that the appellant did not re~ 
pair the Wakf property at premises 
No, 13/1 H. M. M. Square and that the 
building was in a dilapidated condition. 
There were also charges against him that 
he had taken advance rent upon the as« 
surance that the money would be utilised 
on repairs but no such repairs were car- 
ried out. There were also allegations 
against the appellant that the * cash 
amount received by him from the Off- 
cial Mutwalli had not been accounted for. 


3. By his letter dated August 29, 
1969 the appellant furnished some ex- 
planations with regard to the charges 
against him and stated that out of Rupees 
11,000/~ received by him from the Offi- 
cial Mutwalli. Rs, 5,000/- had been de- 
posited in a Bank in fixed deposit for five 
years, but failed to render any account of 
balance. Thereafter. an Inspector was ap- 
pointed by the Commissioner to inspect 
the Wakf estate and to submit a report. 
This report was submitted by the Inspec- 
tor and the Commissioner instituted an 
enquiry against the appellant, On Septem~ 
ber 12, 1969 the appellant wrote to the 
Commissioner of Wakf requesting that 
the enquiry be adjourned for a month. 
Again by his letter dated November 10, 
1969, the appellant expressed his inabi- 
lity to attend the hearing before the 
Commissioner on November 13, 1969 and 
requested that the hearing be fixed after 
the Id. The Commissioner of Wakf fixed 
the hearing on November 27, 1969 and a 
notice in writing was given to the ap- 
pellant of the date of hearing. The ap- 
pellant however, failed to appear before 
the Commissioner and thereafter the im- 
pugned order dated November 27, 1969 
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was passed and by another order dated 
November 29. 1969 the Official Mutwalli 
was appointed ad interim Mutwalli for a 
period of three years. It is, therefore, 
clear to us that the appellant was duly 
informed of the enquiry that was held 
by the Commissioner of Wakf. He him- 
self had applied for adjournment of the 
hearing to suit his convenience but fail- 
ed to appear at the hearing and to show 
cause why the order terminating his 
Mutwalliship should not be made. By 
his letter dated August 29, 1969 the ap 
pellant purported to give his explanation 
with regard to the charges against him 
of the mismanagement of the properties. 
He has referred to various particulars re- 
garding the tenants who are occupying 
the premises and also dealt with the 
charges for his failure to account for the 
monies which he had received from the 
Official Mutwalli. It is clear to us, there~ 
fore, that the appellant was fully aware 
of the charges against him and he did, 
in his own way try to explain away the 
charges, ‘It seems to us, therefore, there 
is no substance in the appellant’s con- 
tentions that in making the impugned 


‘order rules of natural justice had been 


violated. The appellant knew of the 
charges against him. He submitted his 
explanation to the same. He was given 
notice of the various dates of hearing but 
he failed to appear. In these facts. it is 
mot open to the appellant to contend that 
he was condemned unheard, 


4, Mr, A. Mitra counsel for the 
respondent drew our attention to a bench 
decision of this Court in AIR 1937 Cal 
We do not. however, see the rele~ 
vance of this decision to the facts of this 
ease. Reliance was next placed on a deci« 
sion of the Supreme Court in Hazarat 
Syed Shah Mastarshid Ali Al Quadari v. 
Commr, of Wakf AIR 1961 SC 1095. In 
that case it was held that a temporary 
Mutwalli can be appointed either by the 
Board under Section 40 or if the powers 
and duties of the Board under that sec~ 
tion be delegated to the Commissioner, 
then by the Commissioner and that where 
the Board had not delegated its functions 
to the Commissioner then under Rule 2 
of the Rules framed under the Act, the 
Commissioner was bound to make his re~ 
port and recommendation and the Board 
alone was empowered to appoint a tem~« 
porary Mutwalli under Section 40 of the 
Act, This decision is again of no assist~ 
ance to the appellant in this case in- 
asmuch as the appointment of a tempor- 
ary Mutwalli is not in question and the 
appointment has not been challenged by 
either party, 


5. Before concluding we should 
like to add that under Section 40 of the 
Bengal Wakf Act in the case of any Wak? 
of which there is no Mutwalli or where 
there appears to be an impediment to the 
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appointment of a Mutwalli the Board 
may appoint for such period as it thinks 
fit a person to act as Mutwalli. In this 
case a Mutwalli has been appointed by 
the Commissioner of Wakf to whom the 
power to make appointment of a tem- 
porary Mutwalli has been delegated by 
the Board. The appellant contended that 
we should appoint a permanent Mutwalli 
by removing the temporary Mutwalli ap- 
pointed by the Commissioner of Wakf. 
We do not think that we can go into that 
question in this appeal. The appellant 
also contended that this is not a case of 
there being no Mutwalli nor is it a case 
of there being any impediment to the ap- 
pointment of a Mutwalli. It should be 
borne in mind that a Mutwalli cannot be 
appointed in a proceeding under Art. 226 
of the Constitution. The question of ap- 
pointment. has to be made in a properly 
constituted suit, 


6. For the reasons mentioned 
above. we are of the opinion that no 
grounds have been made out by the ap- 
- pellant to interfere with the order made 
by the trial Court. This appeal is, there- 
fore, dismissed. We should however. add 
that in the interest of good management 
of the Wakf property it is desirable that 
in keeping with the wishes of the Wakif 
a committee of management should be 
constituted if possible and the appellant 
who is the only surviving son of the 
Wakif should be appointed a member of 
this committee of management so that he 
may have a say in the affairs of the Wakf 
estate. As the sole surviving member of 
the committee of management and as a 
person who has been associated with the 
management of the Wakf property for 
sometime, we have no doubt that it will 
be in the interest of good management of 
the Wakf property and also in accordance 
with the wishes of the Wakif that the 
appellant should be associated as one of 
the members of such a Committee of 
management. i 


T. There will be no order as to 
costs. The interim order is vacated. 
MUKHARJI, C. J.: 8. I agree. 


Appeal dismissed. 
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= Party Chairman of Board of Directors 
appointed by Court — Section 5 attracted, 

Where in an application for condona- 
tion of delay in applying for setting aside 
an abatement of suit it was alleged that 
the Chairman of the Board of Directors, 
who was appointed by the Court to re- 
gulate the conduct of plaintiff-company’s 
affairs, in an application made under Sec- 
tions 397, 398 of the Companies Act 1956. 
while going through the papers of the 
Company missed through oversight to 
note the information about the death of 
one of the defendants in the suit filed by 
the Company and the mistake committed 
was only discovered by the plaintiff Com- 
pany at a conference with the counsel of 
the Company held on 15-11-1971 and it 
was requested either to condone the delay 
or extend the time to make the applica- 
tion for setting aside the abatement of the 
suit, it was held: 

(1) that for the mistake of the Offi-’ 
cer appointed by the Court for regulat- 
ing the affairs of the plaintiff Company 
which was being run under the scheme of 
management as provided in Sections 397 
and 398 of the Companies Act 1956. the 
petitioner Company should not be made 
to suffer: 

(2) that Section 5 applies in this case, 
because the officer who is functioning 
under the order of this Court has missed 
through oversight the information of the 
death of defendant No. 6. 

(3) that under the new Limitation 
Act, Section 17 (corresponding to S. 18 
of the old Act) has expressly been made 
applicable to applications for which period 
of limitation has been prescribed there- 
under and therefore where the gufficient 
cause for condonation of delay is ‘mis- 
take’ of an officer. and the mistake seems 
to be real and is bona fide. the period of 
limitation prescribed under Arts, 120 and 
121 will not begin to run until the ap- 
plicant has discovered the mistake. AIR 
1964 SC 215 & AIR 1960 SC 260, Refer- 
ted; 1970-3 SCR 970 & AIR 1954 Cal 544, 
Applied. (Paras 6, 7, 8) 


Cases Referred : Chronological Paras 


(1970) 1 SCC 573 = 1970-3 SCR 
970. Jagannath Singh v. Ram 
Naresh Singh 

AIR 1964 SC 215 = 1964-3 SCR 
467: Union of India v. Ramcharan 3 

AIR 1960 SC 260 = (1960) 1 SCR 
875. Sitaram Ram Charan v. 

M. N., Nagrashana 4 

AIR 1954 Cal 544 = 58 Cal WN 
424, Province of West Bengal v. 
Surya Kant Jana 2 


Ashim Ghose, for Petitioner; Hir- 
anmoy Dutta and Anindya Mitra, for Res- 
pondents. 


ORDER :— This is an application by 
the plaintiff company. for condonation of 
elay in making this application or for 
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extension of time to make this applica- 
tion, for setting aside the abatement of this 
suit. if any, for substitution of the heirs 


and legal representatives of the deceased 
defendant No. 6 Rai Bahadur Manturam 
Tapuria and for amendment of the plaint 
and other reliefs, 


2. The defendant No. 6, Rai Baha- 
dur Manturam Tapuria died on June 24, 
1966 leaving his wife, Sm. Suniti Tapuria 
and two sons, Motilal Tapuria and Kashi- 
nath Tapuria as his heirs and legal re- 
presentatives. This application has been 
made on December 24, 1971. The ques- 
tion in this application is whether after 
such a length of time the Court will 
prant the prayers of the petitioner by 
setting aside the abatement and substitut- 
ing the heirs and legal representatives of 
the deceased defendant No. 6, It is neces~ 
sary to set out certain facts relating to 
the suit, and this application, in order to 
decide whether the prayers should be 
granted or not. The plaintiff company 
carries on business, inter alia, as struc- 
tural and mechanical engineers. The 
defendants including the deceased defen~ 
dant No. 6 were the directors and/or 
those who purported to act as directors 
of the plaintiff company. There were 
various proceedings including proceed- 
ings under the Indian Companies Act, in 
respect of the affairs of the plaintiff com- 
pany. There was an application under 
Section 397 of the Companies Act. 1956 
and on December 9, 1957 Sir D, N. Mitra 
was appointed the Special Officer by this 
Court. On April 23, 1958 Sir D, N. 
Mitra’s appointment as Special Officer 
was confirmed by this court and the 
directors of the plaintiff company were 
discharged by the order of this Court. In 
December 1958 audit of the accounts was 
ordered by the Special Officer and on the 
report of the auditors as received by the 
Special Officer, the present suit was in- 
stituted on September 12, 1960 against 
the directors, and/or those. who purport- 
ed to act as directors of the plaintiff com- 
pany. - The claim in the suit is for loss 
and damages suffered by the plaintiff 
company and payment of compensation 
for Rs. 40.35 lakhs and for Rs. 8,07.000/- 
and also for several other sums being 
Rs. 19,85,806/-. Rs, 12,003/- and Rs, 10 
lakhs for failure and neglect to main- 
tain proper vouchers and accounts and 
for wrongful withdrawal of moneys and/ 
or alleged loans and advances taken from 
the plaintiff company. After the suit 
was filed on April, 18, 1962, a scheme 
proposed by the Special Officer was ap- 
proved by this Court. On July 1, 1962, 
the scheme was given effect to and the 
Special Officer was discharged and the 
Board of Directors was reconstituted with 
Sir D. N. Mitra as Chairman, by an order 
passed by this Court. Sir D. N, Mitra 
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who was acting as Chairman of the 
Board of Directors by an order of this 
Court, died on December 31. 1966. It so 
happened, that before the death of Sir 
D. N. Mitra on June 24, 1966 the defen- 
dant No, 6, died. and due to the sudden 
death of Sir D. N, Mitra, the previous 
Chairman of the Board of Directors, the 
management of the company could not 
function properly and the death of the 
defendant No. 6 remained unnoticed, On 
February 21, 1967 Shri Rabindra Nath 
Sen, Chartered Accountant and Senior 
Accountant of Messrs, Price. Waterhouse, 
Pit & Co. was appointed as Chairman of 
the Board of Directors of the plaintiff 
company by an order passed by this 
Court. It is stated in the petition, that 
the new Chairman of the Board of Direc- 
tors, Rabindra Nath Sen, after taking 
the control and management of the 
plaintiff company missed through over- 
sight the information about the death of 
the defendant No, 6, Rai Bahadur Mantu- 
ram Tapuria. It is the case of the peti- 
tioner company that very recently on 
November 15. 1971 the plaintiff discover~ 
ed at a conference held with the coun 
sel that this suit cannot proceed against 
the defendant No. 6, without bringing 
the heirs and legal representatives of 
the defendant No. 6 on record and with~ 
out moving an application for setting 
aside the abatement, if any, ‘hereafter, 
on November 30, 1971 summons was taken 
out for the substitution of the names of 
the heirs and legal representatives of the 
deceased defendant No, 6 after setting 
aside the abatement, if any. Thereafter, 
on or about December 2, 1971. the Soli- 
citors for the defendants informed the 
Petitioner’s Solicitors that one of the 
sons of defendant No. 6, namely, Motilal 
Tapuria also died on April 27, 1968 leav- 
ing Sm. Mohini Tapuria, Debi Prosad 
Tapuria, Sm. Monorama Birla. Krishna . 
Mohta and Sm, Madhurika Maheswari as 
bis heirs and legal representatives, 
Thereafter, this summons was taken out 
on December 24, 1971. Mr, Ashim Ghose 
learned counsel for the petitioner. sub- 
mitted before me that the Chairman of 
the Board of Directors who was appoint- 
ed by this court in an application under 
Sections 397 and 398 of the Companies 
Act made mistake in that, he by over- 
sight missed the fact that the defendant 
No. 6 died and the reason for delay in 
making this application for substitution 
of the heirs of the defendant No. 6, was 
due to this mistake. It was submitted 
that only in the conference with coun- 
sel which was held on November 15, 
1971, this mistake was detected, It was 
also argued that it was a mistake by the 
Chairman of the Board of Directors, who 
was an officer appointed by this court: 
or in other words. it is a mistake of the 
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court or an officer appointed by the 
Court, and the plaintiff company should 
mot suffer due to such a mistake, The 
learned counsel for the petitioner cited 
before me (1970) 1 SCC 573 at page 575, 
{Jagannath Singh v. Ram Naresh Singh), 
where the maxim “an act of court should 
mot harm any person” is quoted and it 
was held that the omission to mention 
the case correctly in the cause list was 
a mistake of the court itself and some 
indulgence was, therefore. shown to 
tthe party who has been misled by this 
erroneous entry. There is a decision to 
the same effect reported in 58 Cal WN 
424 at page 427 = (AIR 1954 Cal 544), 
(Province of West Bengal v, Surya Kanta 
Jana) where the oft-quoted observations 
of Lord Cairnes in (Rodger v, Compteir 


d’ Escompete De Paris) LR (3) PC 465 at. 


. 475 are repeated— . 

“One of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no injury to any of 
the suitors and when the expression ‘the 
act of the court’ is used, it does not mean 
merely the act of the primary court or 
of any intermediary court of appeal but 
the act of the court as a whole from the 
last court which enjoys jurisdiction over 
the matter up to the highest court which 
finally disposes of the case,” 


3. This application is opposed by 
Mr, Hiranmoy Dutta. on behalf of the 
proposed defendant No. 6 (a) Sm, Suniti 
Tapuria and 6 (b) Kashi Nath Tapuria 
and by Mr, Anindya Mitra, who is ap-< 
- pearing for — proposed defendant No. 6 
(c) Sm. Monorama Birla. Mr, Hiranmoy 
Dutta invited my attention to several 
paragraphs of the affidavit of Kashi Nath 
Tapuria affirmed on January 31, 1972, 
where it was stated that in or about 1963 
there was a partition and Administration 
Suit in this court between Kashi Kanta 
Tapuria and Manturam Tapuria & Ors. 
In that suit all disputes were referred 
to arbitration. There was an award made 
in or about June, 1964. By the award 
the members of the joint family stand 
disrupted on or from December 1963, It 
was submitted that Motilall Tapuria sepa- 
rated himself from the joint family con- 
sisting of himself and his parents before 
the death of Manturam Tapuria, and as 
such is not entitled to claim any share 
of the property left by Monturam Tapu- 
ria. It was submitted that Mbotilall 
Tapuria was in law neither an heir nor 
legal representative of Manturam Tapu- 
ria. It is also stated that in or about 
December 16, 1957, the State Bank of 
India instituted a suit in this court be- 
ing suit No. 2027 of 1957 (State Bank of 
India v. Richardson and Cruddas Lid. 
against the plaintiff. In that suit 
on or about September 21. 1966 an ap- 
plication was made by the State Bank 
of India regarding the death of Mantu-« 
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ram Tapuria and substitution of Kashi 
Nath Tapuria and his mother Suniti 
Tapuria and the said Motilall Tapuria was 
made, It was further stated that on or 
about April 5, 1967 in the presence of 
the Attorney of the petitioner Richard- 
son & Cruddas Ltd, in suit No. 2027 of 
1957 the order was passed recording the 
death of Manturam Tapuria, or in other 
words it was stated that on April 5, 1967 
the plaintiff had knowledge that Mantu- 
ram Tapuria died. Mr, Hiranmoy Dutta 
placed before me the decision in AIR 
1964 SC 215, (Union of India v, Ram- 
charan), It was held by the Supreme 
Court that— 

“Of course, the court, in considering 
whether the appellant has established 
sufficient cause for his not continuing 
the suit in time or for not applying for 
the setting aside of the abatement with- 
in time, need not be over-strict in ex- 
pecting such proof of the suggested cause 
as it would accept for holding certain 
fact established. both because the ques- 
tion does not relate to the merits of the 
dispute between the parties and because 
if the abatement is set aside, the merits 
of the dispute can be determined while, 
if the abatement is not set aside, the 
appellant is deprived of his proving his 
claim on account of his culpable negli- 
fence or lack of vigilance, This, however, 
does not mean that the court should 
readily accept whatever the appellant 
alleges to explain away his default, It 
has to scrutinise it and would be fully 
fiustified in considering the merits of the 
evidence led to establish the cause for 
the appellant’s default in applying with- 
in time for the impleading of the legal 
representative of the deceased or for 
setting aside the abatement. It is true 
that it is no duty of the appellant to 
make regular enquiries from time to 
time about the health or existence of 
the respondent, but it does not mean that 
the mere fact of the appellant’s coming 
to know of the respondent’s death bela- 
tedly will, by itself justify his applica- 
tion for setting aside the abatement, That 
is not the law. Rule 9 of O. XXII of 
the Code requires the plaintiff to prove 
that he was prevented by any sufficient 
cause from continuing the suit. The 
mere allegation about his not coming to 
know of the death of the opposite party 
Js not sufficient. He had to state reasons 
which according to him, led to his not 
knowing of the death of the defendant 
within reasonable time and to establish 
those reasons to the satisfaction of the 
court, specially when the correctness of 
those reasons is challenged by the legal 
representatives of the deceased who have 
secured a valuable right on the abate- 
ment of the suit.” 


4, The other case cited was AIR 
1960 SC 260 (Sitaram Rem ran v. 
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M. N. Nagrashana. Authority) for the 
proposition that under Section 5 of the 
Limitation Act, sufficient cause must 
cover the whole period of delay up to 
the date of the application. The learn- 
ed counsel for the respondent also drew 
my attention to Sections 397, 398. 402 and 
403 of the Companies Act. 1956 and sub- 
mitted that these sections occurred in 
Chapter VI of the Companies Act which 
relates to prevention of oppression of 
management and power of the Court 
relating thereto. Under Section 397 an 
application is made to Court for relief 
in case of oppression, Under Sec, 398 
application ig made to Court for relief 
in case of mis-management and under 
Section 402 the Court by its order may 
provide for regulation of the conduct of 


the companies’ affairs in future, It was 
submitted by Mr. Hiranmoy Dutt as 
follows:— Special Officer was appointed 


under Section 403 and thereafter the 
Board of Directors was superseded by 
the scheme. It is true that the Chair- 
man of the Board of Directors has been 
appointed under Section 402 (a) but this 
does not mean that the Chairman of the 
Board of Directors is an Officer of this 
Court. In case of order of winding up 
under Section 456 of the Companies. Act, 
where a winding up order has been made 
or where a provisional Liquidator has 
been appointed, the Liquidator or the 
provisional Liquidator as the case mav 
be. shall take into his custody or under 
his control, all the properties, effects and 
actionable claim to which the company 
is or appears to be entitled. Under Sec- 
tion 397 of the Companies Act, it is the 
Board of Directors of the company which 
is carrying on and has to look at the 
affairs of the company and the court is 
not really in control of the Companies’ 
affairs. Apart from the Chairman there 
is also the Secretary of the company who 
has affirmed this affidavit, Therefore, 
the Secretary is also carrying on the 
management of the company. There is 
no affidavit by Rabindra Nath Sen stat- 
ing that the mistake stated in the peti- 
tion was his mistake, 


5. Mr, Anindya Mitra, submitted 
as follows: Under Section 6 (Explana- 
tion II) of the Hindu Succession Act, 1956 
the heirs of Motilal Tapuria who sepa- 
rated from his father Rai Bahadur Mantu- 
ram Tapuria before his death are not 
heirs of the deceased defendant Rai 
Bahadur Manturam Tapuria and should 
not be substituted. It is a case of neglig- 
ence by the Chairman of the Board of 
Directors and not a case of mistake. The 
words “missed through oversight” in 
paragraph 12 of the petition show that 
there was negligence on the part of the 
Chairman. There were Secretary, Direc- 
tors and other nrincinal officers of the 
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company and there is no reason why this 
application was not made before. 


6. Considering the arguments ad= 
vanced on behalf of the respective par~« 
ties as aforesaid, my views are set out 
hereunder: 


The basis of this application is mis- 
take, The mistake has been made by an 
officer who was appointed by this court 
to regulate the conduct of the plaintiff 
company’s affairs in an application made 
under Sections 397 and 398 of the Com- 
panies Act, 1956 on the complaint that 
the affairs of the plaintiff company were 
being conducted “in a manner prejudi-« 
cial to the public interest.” The court 
in the exercise of the powers given under 
Section 402 of the Companies Act, 1956 
appointed an Officer to regulate the con~ 
duct of the company’s affiairs and such 
officer committed mistake, There is 
great force in the submissions made by 
the counsel for the petitioner that for 
such mistake by an officer appointed by 
court to manage and regulate the affairs 
of the petitioner company. which is now 
running under the scheme of manage- 
ment as provided under Sections 397 and 
398 of the Companies Act. the petitioner 
company should not suffer. The ques- 
tion is whether there is sufficient cause 
for not making the application in time. 
Under Order 22, Rule 4 of the Code of 
Civil Procedure where one of the defen- 
dants dies, if no application is made 
within the time limited by law the suit 
shall abate against the deceased defen~ 
dant, Under Order 22. Rule 8 an appli= 
cation can be made to set aside the abate-~ 
ment and if it is proved, that the plain- 
tiff was prevented by any sufficient cause 
for continuing the suit, the court shall 
set aside the abatement upon such terms 
as to costs or otherwise as the court 
thinks fit. The provisions of Section 5 
of the Limitation Act shall apply to such 
an application. Under Section 5 of the 
Limitation Act any application may be 
admitted after the prescribed period, if 
the applicant satisfies the court. that he 
had sufficient cause for not preferring the 
application within the period of limita- 
tion, The period of limitation under 
Article 120 of the Limitation Act is 90 
days from the date of death of the defen- 
dant and under Article 121 within 60 
days from the date of abatement, This 
period has expired long ago. The suffi- 
cient cause stressed is (a) mistake and 
(b) such mistake is by an officer of this 
court, With regard to the point of ‘mis- 
take’ it is to be noted that Section 17 
of the present Limitation Act. 1963 (Act 
36 of 1963) introduces certain important 
and material changes in the correspond- 
ing Section 18 of the previous limitation 
Act (Act 9 of 1908). This section has 
been made expressly applicable only to 
suits and applications for which a period 


1973 i Sitala Debi v. 


of limitation Is prescribed by this Act. 
There is no such limiting condition in 
the previous Act. Provision of this sec- 
tion has been extended to the suits and 
application for relief from the conse- 
quences of mistake also. The previous 
Act dealt with the effect of fraud only. 
Section 17 of the present Act, is worded 
as follows: 
“Effect of fraud or mistake: 


(1) Where in case of any suit or ap- 
plication for which a period of limita- 
tion is prescribed by this Act., 

(a) 

(b) hee dec ee eee 

(c) The suit or application is for re« 
lief from the consequences of a mistake, 


or 
(d) pee bee ove eon 

the period of limitation shall not begin 
to run until the plaintiff or the applicant 
has discovered the fraud or the mistake 
or could, with reasonable diligence have 
discovered it”, In my view. this matter 
is clearly within clause (c) of Section. 17 
(1) of the New Act and the period of 
limitation, prescribed under this Act, 
namely, under Articles 120 and 121 will 
not begin to run until the plaintiff or 
the applicant has discovered the mistake. 


7. In this connection it is to be 
noted that Section 5 of the Limitation 
Act, 1963 has extended the scope of Sec- 
tion 5 of the old Limitation Act of 1908. 
Under the New Act any application other 
than application under any of the pro- 
visions of Order 21 of the Civil Proce- 
dure Code, 1908 (Act V of 1908) may be 
admitted after the prescribed period if 
the applicant satisfies the court that he 
had sufficient cause for not making the 
application within such period. In the 
instant case it is stated that the officer 
who is functioning under order of this 
court has committed mistake inasmuch as 
he missed through oversight the infor- 
mation about the death of the defendant 
No. 6. This mistake seems to be real’ 
and un-intentional, It is submitted by 
the counsel on behalf of the respondents 
that it amounts to negligence, but I do 
not agree with this submission. It seems 
to me that the mistake is bona fide. In 
my view. Section 5 applies in this case, 
because the officer who is functioning 
under order of this court has missed 
through oversight the information about 
the death of the defendant No, 6. 


8. In any event, in my view hav~ 
ing regard to the facts and circumstances 
of this case, Section 17 (1) (c) read with 
Section 5 of the Limitation Act, 1963 is 
attracted, and I will allow the prayers of 
the petitioner in this application, 

9. In view of the above matter, 
there will be orders'in terms of prayers 
(a). (b). (ec), (d). (e) and (f) of the peti- 


tion, Leave is given to the substituted de- 
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fendants to enter appearance and to make 
any defence appropriate to their charac- 
ter as legal representatives of the de- 
ceased defendant. Leave is given to the 
substituted defendants to file additional 
written statement within 10 days from 
the date of the service of the order upon 
them, 

10. The substituted defendants 
will get the costs of this application. 
Certified for counsel, 

il. The operation of the order is 
stayed till 17-4-1972. 

Application allowed, 


Me ie, 
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Sm. Sitala Debi, Petitioner v. Man 
Bahadur, Opposite Party. 

C. R. No. 1893 of 1970, D/- 3-2-1972. 

(A) Civil P. C. (1908), Section 151 — 
Power of Court to condone delay in res- 
pect of deposits in proceedings under Sec- 
tion 17 of West Bengal Premises Tenancy 
Act, 1956 — Poverty of tenant no ground 
for condonation. (Paras 18, 19) 


(B) West Bengal Premises Tenancy 
Act (12 of 1956). Section 17 — Inherent 
power of Court to condone delay in res- 
pect of deposits in proceedings under sec- 
tion — Poverty no ground for condona- 
tion, (Paras 18, 19) 


(A+B) A condonation of delay in 
respect of deposits in appropriate cir- 
cumstances in proceedings under Sec. 17 
of the West Bengal Premises Tenancy 
Act, 1956 cannot be said to amount to 
dispensation of the provisions of the Act 
outside its limits. It will, however, be for 
the defaulting party on the facts of his 
case to establish that there has been no 
negligence or inaction on his part in 
complying with the requirements of the 
provisions of the statute or of the court’s 
orders based thereon and the default or 
failure occurred only because of the 
supervening circumstances which could 
not be tided over in spite of his best dili- 
gence and further as soon as the obstacles 
had been removed, he had taken all steps 
as was required under the law and his 
conduct in the matter had been bona fide 
all through. If the Court is satisfied thet 
there has been sufficient cause for such 
non-compliance within the requisite 
period, it may treat the delayed compli- 
ance as being in terms of the statutory 
requirement, Each case accordingly will 
have to be decided on its merits. But 
when poverty of the tenant was the rea- 
son for the default it cannot be said that 
the default had heen caused by such 
supervening circumstance warranting re- 
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lief. Only poverty or incapacity to pay 
cannot be a ground for relief in the con- 
text of the mandatory provision of the 
statute when one remembers that rent 
is a recurring obligation consciously 
undertaken, The trial court thus com-~ 
mitted an error in law in condoning the 
delay and in not striking out the defence 
against delivery of possession and also 
dismissing the plaintifi’s application under 
Section 17 (8), (Paras 8, 18, 19, 20) 


Cases Referred: Chronological Paras 


(1971) 75 Cal WN 342 = 1971 Ren 
CJ 703, Mrs. Gouri Bose vy, 
Sukumar Ghosh 

ATR 1967 SC 1581 = 1967-3 SCR 
399, Northern India Caterers P, 
Ltd, v, State of Puniab 

(1965) 69 Cal WN 234, Dalhousie 
Properties Ltd, v. Eastern Japan 
Trading Co, 

AIR 1961 SC 218 = 1961 (1) Cri 
LJ 322, Padam Sen v, State of 

_ Uttar Pradesh 13 

(1960) 64 Cal WN 763 = 1960 Call 
LJ 1561, P. Bhattacharjee v, Sm. 
Lakhpati Debi - ff6 

(1958) 62 Cal WN 858 = ILE 


(1959) 2 Cal 50, Golam Kader ʻ 
v, Haji Lutfar + i 
(1953) 57 Cal WN 537, Ramani 
Mohan v. Jogesh Chandra | 9 
AIR 1951 All 195 = 1951 All LJ t 
241 (FB), Mt. Sukra v. Ram ` 
Harakh Eo 
AIR 1935 PC 85 = 62 Ind App i 
80. Maabul Ahmad v, Onkar 
ratap g 
AIR 1916 Cal 371 = 21 Cal LJ 614, 
Madhu Sudan v, Rash Mohan y 
(1911) 13 Cal LJ 467 = 10 Ind 
Cas 51, Mahomed Akbar Jaman 
Khan v, Sukhdeo Pande 5 
(1879) 4 AC 504 = 48 LJ QB 705, 
Kendall v. Hamilton 15 
(1871) 14 Moo Ind App 40. Tut~ 
{zzool v. Rughoonath 15 
(1852) 12 CB 406 = 138 ER 964, 
Freeman v. Tranah 15 


Hemanta Krishna Mitra and Nirendra 
Krishna Mitra, for Petitioner; Mrs, Gian 
Kaur and S, L. Sharma, for Opposite 
Party. 


SALIL KUMAR DATTA, J.:— This 
Rule is directed against the Order No. 28 
dated April 2, 1970 passed by the learn- 
ed Judge, City Civil Court, Calcutta in 
Ejectment Suit No, 649 of 1969. The 
plaintiff instituted a suit on May 15, 1969 
for recovery of possession of the suit 
premises held by the defendant as a 
monthly tenant according to English 
calendar month at a monthly rent of 
Rs, 20/- payable according to the month 
of the tenancy,-on notice to quit. The 
ground for eviction was default in pay- 
ment of rent. the rent being in arrears 
from Oct. 1968, Admittedly the tenancy 
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was governed by the West Bengal Pres 
mises Tenancy Act. 1956 hereinafter res 
ferred to as the said Act, 


2. The summons of the suit was 
duly served on May 30. 1969 and the 
defendant entered appearance on June 9 
following, praying for time to file writ- 
ten statement for contesting the suit. On 
June 12, 1969, the defendant filed an ap- 
plication praying for permission to de~ 
posit the rent for May 1969 as also cure 
rent rents as they become due. On June 
28, 1969, the defendant filed an applica~ 
tion under Section 17 (2-A) (b) of the 
said Act, admitting that rent was in ar- 
rear from October 1968 to April 1969 
and praying for leave to deposit arrears 
by easy instalments of Rs, 10/- per month 
as he was in distress being thrown out 
of employment, The defendant there« 
after filed his written statement admitting 
the default and stated that in view of 
the deposits of current rent and of his ap- 
plication under Sec, 17 (2-A) (b) which 
was pending, he was entitled to protec- 
tion against eviction, The plaintiff on 
the same day filed an objection to the 
said application which was taken up for 
hearing on September 12, 1969, The 
learned Judge on a consideration of the 
evidence and materials on record, deter- 
mined the arrear rent to be Rs, 140/- and 
interest thereon Rs, 7.53, in all Rs, 147-53 
and the said amount was directed to be 
deposited by monthly instalments of 
Rs. 20/- with the current rent by the 15th- 
of the succeeding month, The defendant 
was directed to produce challans in Court 
on 15th of every month. In default the 
order was to be revoked and penal con 
sequences would follow, 


3. As the challans were not proe 
duced, the plaintiff on December 12, 1969 
filed an application under Section 17 (8). 
for striking out the defence. The applis 
cation came up for hearing on March 4, 
11970 when the defendant filed challans, 
It transpired therefrom that though the 
instalments as also the amounts payable 
for months of September and November 
1969 were duly deposited in time. instal~ 
ments as also the amounts for- October 
and December 1969 were deposited out 
of the time. At that stage the defendant 
filed an application wherein he submitted 
that he could not get money from his 
employer nor arrange money from any-~ 
where and that he was a poor man, Ac- 
cordingly it was prayed that the court 
should condone the delay in depositing 
the rent. It may be noted that the instal- 
ment and amount for October 1969 were 
deposited on November 20, 1969 while the 
said amounts for December 1969 were 
deposited on February 4, 1970, 


4, The application of the plaintiff 
under Section 17 (3) and the defendant’s 
application for condonation of the delay 
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came up for hearing on April 2, 1970. 
The court. on hearing the parties, was 
of opinion that the application under Sec~ 
tion 17 (2-A) and (b) was not yet dis- 
posed of, which is obviously incorrect, 
and also that the Court was entitled to, 
extend the time for making for deposit 
contemplated ‘by that section. It was 
further held that if the delay was con- 
doned. it would have the effect of ex- 
tending the time for deposit. On merits, 
the Court found that there was no in- 
tentional default on the part of the de- 
fendant. as it was due to his poverty. 
The Court accordingly extended the time 
for deposit of the concerned payments 
upto the dates of their actual deposits. 
The plaintiff’s application under S, 17 (3) 
was accordingly rejected by the same 
Order No, 28 dated April 2. 1970, Against 
i order the plaintiff obtained this 
rule, 


5. Mr. Hemanta Krishna Mitra, 
the learned Advocate for the plaintiff 
petitioner has challenged the order on 

“two counts. His first contention is that 
the Court has no jurisdiction or power 
to enlarge the time limit contained in 
the various provisions under the said Act 
for making applications or deposits or 
payments particularly when in absence 
of compliance with the provisions there- 
of, penal consequence has been provided 
for. In support he referred to several 
decisions which will be presently consi- 
dered, He also assailed the order on 
merit, and contended that in the cir- 
cumstances alleged by the defendant, the 
Court should not have condoned the de- 
lay. Mrs, Gian Kaur the learned Advo- 
cate of the defendant has on the other 
hand relied on some decisions in support 
of her contention that the Court has 
ample jurisdiction and power to condone 
the delay in deposit on being satisfied 
that there was sufficient cause for mak- 
ing the deposits after the dates fixed on 
the days so done and not earlier. She 
further contended that on merit also, 
the Court was justified in granting the 
tenant’s prayer, as the delay was not due 
to any intentional default on his part but 
on account of his poverty. 


6. We shall now consider the res~ 
pective contentions of the parties in 
greater details. There can be no dispute 
that power and jurisdiction of the Court, 
under Section 17 and its sub-sections have 
been expressly provided and the Court 
is not entitled to travel beyond the same. 
These are not the inherent or general 
powers of the Court but are specific 
powers invested in Court by the said Act 
for specific purposes. As was noted by 
me in Mrs, Gouri Bose v. Sukumar Ghosh, 
(1971) 75 Cal WN 342, the Court cannot 
enlarge the period of deposit and even 
after its expiry ag laid down in Sec, 148 
and provisions of Section 151 or Order 47 
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cannot be invoked to by-pass any provi~ 
sion of Section 17. The question at issue 
is whether the Court in appropriate cir~ 
cumstances hag any power to condone the 
delay in deposit which, if possible at alf, 
must be under Section 151 in the exer 
cise of the inherent powers of the Court, 
In the decision cited above it has been 
held that the Court may condone the 
delay if satisfied that there was suffix 
cient cause for the delayed deposit on 
the principle of Section 5 of the Limita~ 
tion Act. which also was held to be ap=« 
plicable to proceedings under Section 17. 
Mr. Mitra, in effect, challenged the pro~ 
priety and correctnes of the said decision 
and required us to examine the position 
afresh in the light of the, judicia] autho~ 
rities cited by him. In view of the cons 
troversy that has arisen by other deci- 
sions of this Court about the applicability 
of Section 5 of the Limitation Act to the 
proceedings under Section 17, we shall 
consider the point at issue apart from 
Section 5 of the Limitation Act and its 
application to the said proceedings under 
the said Act, 


7. Mr, Mitra referred to the deci 
sion in Madhu Sudan v, Rash Mohan, 21 
Cal LJ 614 = (AIR 1916 Cal 371) in 
which case it was held that where there 
ie not only an express provision of the 
law but an express provision negativing 
the claim of the party, the doctrine of 
inherent power of a Court which is re~ 
cognised by Section 151 of the Code of 
Civil Procedure, has no application, Mr. 
Mitra has contended that in the case bes 
fore us there is also the negative provia= 
sion in sub-section (3) of S. 17 which pro~ 
vides that in default of compliance of 
order under its earlier sub-sections, the 
defence against delivery of possession 
shall be struck off. In the case 21 Cal 
LJ 614 = (AIR 1916 Cal 371) (supra), 
the trial Court on application of one 
decree-holder directed a rateable distri- 
bution under sub-section (1) of S. 73 of 
Civil P. C. even though the connected ap~ 
plication for execution was made after 
realisation of assets by another decree~ 
holder in his execution. This Court set 
aside the order, as a rateable distribution 


„İs provided in the said sub-section only 


when the application for the purpose is 
made before the receipt of such assets by 
Court. The application for rateable dis~ 
tribution wag thus competent, as this 
Court held that in view of the position 
in law, there was no scope for exercise 
of inherent power, In the present case, 
however, there is no express provision 
negativing the claim itself but only provi-« 
sions for penal consequence in the event 
of non-compliance of the Court’s order 
while the Court again has full liberty to 
fix the time limit and instalment for de- 
posit, This case, therefore, is of no ase 
sistance to the petitioner. 
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8. Mr, Mitra next referred to the 
decision in Maqbul Ahmad v. Onkar 
Pratap, ATR 1935 PC 85 in which it was 
observed: 


“It is impossible to hold that in a 
matter (Section 14 (2)) which is govern- 
ed by Act (Limitation Act), an Act which 
in some limited respects gives the Court 
a statutory discretion, there can be im- 
plied in the Court. outside the limits of 
the Act. a general discretion to dispense 
with its provisions”, 


It was further held that Section 5 had 
no application to the facts of the case, On 
the authority of the above decision, it 
cannot be disputed that if there is a scope 
for exercise of limited discretion in an 
Act, there can be no general discretion 
dispensing with the provisions of the Act 
outside the limits of the Act. In our 
opinion, a condonation of delay in respect 
of deposits in appropriate circumstances 
in proceedings under Section 17 will not 
amount to dispensation of the provisions 
of the Act outside its limits, 


9. Mr. Mitra also referred to the 
decision Ramani Mohan v. Jogesh Chan- 
dra, (1953) 57 Cal WN 537 in which it has 
been held that a tenant. who applies 
under Section 6 of West Bengal Rent 
Control (Amendment) Act 1950 and ob- 
tains time to make the requisite deposit 
under Section 18 of the Rent Control Act, 
1950. but fails to make the deposit with- 
in the time so given, cannot resort to 
Sec, 151 of the Code of Civil Procedure 
to ask for an extension of time. inasmuch 
as the time so given is final. In this 
case, we are not concerned with any ap- 
plication for enlargement of time for de~ 
posit yet to be made after expiry of the 
period but with condonation of delay in 
deposit in certain circumstances, 

10. In Mt. Sukra v. Ram Harakh, 
AIR 1951 All 195 (FB) relied on by Mr. 
Mitra, the Court held that Section 151 did 
not justifiy an order for personal decree 
in violation not only of the express pro- 
vision of Order 34, Rule 6 of the Code 
but also of the decree itself in the case. 
This case has no application to the facts 
of the case. 


11. The most appropriate case re< 
ferred to by Mr. Mitra is the decision in 
Golam Kader v, Hazi Lutfar. (1958) 62 
Cal WN 858 wherein B, N. Banerjee, J. 
held that for non-deposit of amount of 
rent for September, 1957 on October 25, 
1957 (when the Court reopened after the 
long vacation) the provisions of S. 17 (3) 
were attracted notwithstanding that the 
deposit was made on 28th, as the tenant 
according to his case was suddenly taken 
il which prevented the deposit being 
made in time. It was further held that 
Section 17 (3) contains mandatory provi- 
sions and leaves no discretion to the 
Court and the Court has no power to 
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grant extension of time for deposit or 
payment of the amount due under Sec- 
tion 17 (1) of the Act. It may be noted 
here that while under Section 17 (1). the 
time limit is fixed by statute, under Sec- 
ae 17 (2-A) (b) the time has to be fixed 
by the Court on a consideration of the ree 
levant circumstances, 


12. In Dalhousie Properties Lid. 
v. The Eastern Japan Trading Co., (1965) 
69 Cal WN 234, it was held that the Court 
has no power to extend the period of de- 
posit of rent as provided in the said Act 
for the period of default upto the month 
prior to deposit, as otherwise there would 
be violation of the mandatory provisions 
of the statute, The above principle, in 
so far as it goes, cannot be disputed, 


13. Mr. Mitra lastly relied on the 
decision in Padam Sen v, the State of 
Uttar Pradesh, AIR 1961 SC 218 in which 
the Supreme Court while setting aside 
the impugned order appointing a Commis. 
sioner under Section 151 for seizure of 
account books of a litigant which could 
be summoned and adverse presumption 
drawn if not produced, held that the 
powers saved by Sec, 151 are not powers 
over substantive right which a litigant 
possesses. In discussing the scope and 
ambit of Section 151, it was observed: 


“The inherent powers of the Court 
are in addition to the powers specifically 
conferred on the Court by the Code, They 
are complementary to those powers and 
therefore it must be held that the Court 
is free to exercise them for the purpose 
mentioned in Section 151 of the Code 
when the exercise of those powers is not 
in any way in conflict with what has been 
expressly provided in the Code or against 
the intentions of the Legislature 
The inherent powers saved by See, 151 
of the Code are with respect to the pro- 
cedure to be followed by the Court in 
deciding the cause before it. These 
powers are not powers over the substan~ 
tive rights which a litigant may pos< 
sess”, 


There can be no dispute that the right 
of a party to be heard in a matter af- 
fecting his interest is a substantive right 
but at the same time, a statute may lay 
down a procedure, the default in com- 
pliance whereof may entail deprivation of 
his right to be heard, giving a corres-« 
ponding right to the other side to pro“ 
ceed in absence of the said defaulting 
side as if the claim has not been defend- 
ed. Such right will not be a substantive 
tight but a procedural right. as would 
appear from the discussions in Northern 
India Caterers P, Ltd. v. State of Punjab, 
AIR 1967 SC 1581. As to the intention 
of the Legislature, the substantive Act 
XII of 1956 as disclosed in its objects and 
reasons, inter alia provides for the con= 
ditions under which a tenant shall be en« 
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titled to get the benefit of protection 
against eviction, The objects of the Act 
are that the tenant as we have seen has 
to pay all admitted rent and arrear or 
as may be determined before he is made 
entitled to defend the suit against deli- 
very of possession. 


14. These are the judicial autho- 
rities on which Mr. Mitra has contended 
that the Court has no jurisdiction under 
Section 151 to violate mandatory provi- 
sions of the statute. Further, the Court 
again has no power to deprive the plain- 
tiff of a right which has accrued to him 
by reason of the default committed by 
the defendant which is incurable in law. 


15. Under Section 151. the Court 
has always the inherent power to make 
such orders as may be necessary for ends 
of justice or to prevent abuse of the pro- 
cess of the Court. The exercise of this 
power has been extended to cover cases 
where a breach occurs, to the priudice 
of a party litigant and to the advantage 
of the other litigant, not due to any fault 
or negligence of the defaulting party but 
on account of an action or inaction of 
Court on the principle actus curiae 
neminem gravabit (An act of Court shall 
prejudice no one), In Mahomed Akbar 
Jaman Khan v. Sukhdeo Pande, (1911) 13 
Cal LJ 467, the Court was concerned 
with the question of setting aside a sale 
and under Order 21, Rule 89, to set aside 
the sale the aggrieved party has to apply 
on deposit of the amount in sale pro- 
clamation less any sum received by the 
decree-holder along with five per cent. 
of the purchase money. Such deposit 
under Rule 92 has to be made within 
thirty days of the date of the sale. In 
that case, the judgment debtor through 
his agent made an application on the 
thirtieth day for setting aside the sale 
and was ready with money to deposit, 
The challan for deposit was duly filled 
up and placed for signature of the presid- 
ing officer of Court, Later on in the day 
the party was informed that as the pre- 
siding officer had left the Court, his 
signature could not be obtained on that 
day. The signature was obtained on the 
following day when on that authority the 
money was deposited, Under Rule 92, 
sub-rule (1), when inter ‘alia no applica- 
tion under Rule 89 is made with the re- 
quired deposit within thirty days of sale 
the Court shall make an order confirm- 
ing the sale and thereupon the sale shall 
become absolute. The Court in the said 
circumstances set aside the sale applying 
the above principle notwithstanding the 
mandatory provisions of the Code, Sir 
Ashutosh Mookerjee, speaking for the 
Court, observed: 


“As Mr. Justice Cresswell put It in 
Freeman v. Tranah, (1852-12 C B 406) 
this maxim is founded upon justice and 
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good sense, and affords a certain guide 
for the administration of the law, In 
other words as Lord Justice James ob- 
served in Tuffzzool v. Rughoonath, (1871~ 
14 Moo Ind App 40 (51) ) it is the duty or 
a Judge to be always vigilant, so as not 
to allow the act of the Court itself to do 
wrong to the suitor, This principle has 
been extensively recognised and applied 
by Courts of justice in this country; and 
the time within which a party is re- 
quired to perform an act has been ex- 
tended when it could not be performed 
by reason of action or inaction of Court 
siwe ereti a. It may be conceded that the 
maxim may not be of universal applica- 
tion and may require qualification ......... 
It would, in our opinion, be a lamentable 
failure of justice, if we were to hold that 
the Court is not competent to do sub- 
stantial justice in a case of this descrip- 
tion, As Lord Penzance observed in 
Kendall v, Hamilton, 1879-4 AC 504 (525). 
procedure is but the machinery of the 
law, after all, the channel and the means 
whereby the law is administered and jus- 
tice reached; it strangely departs from 
its office when in place of facilitating, it 
is permitted to obstruct and even extin- 
guish legal rights, and is thus made to 
govern when it ought to subserve......... X 

16. In P. Bhattachariee v, Sm. 
Lakhpati Debi, (1960) 64 Cal WN 763 the 
Court was considering a case where the 
tenant, in a suit for recovery of possession 
in respect of a tenancy governed by the 
said Act, claimed to have filed the chal- 
Jan on the 15th, which was last due date 
and deposited the amount on 17th, 16th 
being a holiday, P, Chatterjee, J. folow- 
ing the above decision, held that if there 
was no fault on the part of the tenant 
and it was due to procedural complica- 
tions, the Court should not take such de- 
fault into account. The case was accord- 
ingly sent back to the trial Court to con- 
sider whether there was default on the 
part of the tenant in making the deposit 
on 17th, 


17. It will thus appear that the 
Court has recognised relaxations in re- 
gard to the provisions of statute, which 
even may be mandatory in circumstances 
mentioned above. The Court has also 
granted reliefs in such cases even though 
the other party has been thereby depriv- 
ed of a benefit or right under the man- 
datory provisions of law. The question 
that calls for attention is whether there 
is scope for further relaxations to the 
provisions of statutes and of a Court’s 
orders passed on the basis thereof in the 
context of the present day existence. In 
the modern times in our country as else- 
where .people are frequently faced with 
manifold events which prevent them from 
pursuing their normal activities, whether 
connected with official duties or private 
affairs, To illustrate some = there may 
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be a general strike, civil commotion, a 
failure of communication, a strike or 
bandh in a particular locality. disrupting 
and suspending the normal activities of 
people. There may be an unforeseen in- 
cident or accident preventing a person 
from proceeding with his activities, In 
short, as it is impossible to exhaust all 
circumstances, there may be supervening 
circumstances which may come into ex~ 
istence in the appropriate time, making 
it impossible for one to perform his part 
of activity, A Court of law cannot be 
blind to such events but has to recognise 
them and mould its procedure according- 
ly. We are unable to accept the con~ 
tention put in the extreme form that the 
Court has no power in any circumstances 
to travel beyond the provisions of the 
statute and the sword of justice has to 
fall as soon as there is a violation of the 
provisions of the statute irrespective of 
any other consideration. 


18. It will, however, be for the 
defaulting party on the facts of his case 
to establish that there has been no negli- 
gence or inaction on his part in comply~ 
ing with the requirements of the provi< 
sions of the statute or of the Courts 
orders based thereon and the default or 
failure occurred only because of the 
supervening circumstances which could 
not be tided over in spite of his best dili- 
gence and further as soon as the obstacles 
had been removed, he had taken all steps 
as was required under the law and his 
conduct in the matter had been bona fide 
all through. If the Court is satisfied that 
there has been sufficient cause for such 
non-compliance within the requisite 
period, it may treat the delayed compli- 
ance as being in terms of the statutory 
requirement, Each case accordingly will 
have to be decided on its merits. 

19. Mr, Mitra has next argued 
that in any event, the trial Court, on 
the facts of the case exercised his juris- 
diction with material irregularity in con- 
doning the delay. The plea for default 
in compliance is the poverty of the de- 
fendant and his inability to procure 
mecessary, funds, The defendant did not 
move the Court or offer his. explanation 
in respect of the delayed deposit till the 
plaintiff moved for striking out his de- 
fence, In his application also filed on 
March 4, 1970, he complained about the 
rent for two months of October and Decem- 
ber, 1969 and did not mention anything 
of the instalments due for those months. 
The explanation, as we have noticed, is 
bis poverty, as he did not “get money 
from hig employer in time and he could 
not arrange money from anywhere as he 
is a very poor man”. Much though we 
sympathise with his unfortunate position, 
it is difficult for us to hold that the de- 
fault has been caused by such superven- 
ing circumstance warranting the relief. 
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It is not merely a question of unintentional 
default as held by the trial Court which 
impelled it to grant the relief. It must 

something more, as indicated above 

and poverty or incapacity to pay cannot 
be the only ground for relief in the con- 
text of the mandatory provision of the 
statute when one remembers that rent 
is a recurring obligation consciously 
undertaken. The trial Court has thus 
committed an error in law in condoning 
the delay and has exercised its jurisdic- 
tion with material irregularity in not 
striking out the defence against delivery 
of possession and also dismissing the 
plaintifs application under Sec, 17 (3) 
which calls for our interference in revi- 
sion. 

20. The rule accordingly is made 
absolute without however any order as 
to costs and the impugned order is set 
aside, The application filed by the de- 
fendant on March 4, 1970 is rejected and 
the plaintiff's application under Sec- 
tion 17 (3) filed on December 12. 1969 is 
allowed, The suit will now proceed in ac- 
cordance with law. Let the records be 
sent down at any early date. 


SANKAR PRASAD MITRA, J.:.= 
21. J agree, 

Rule made absolute, 
` sitet aera 
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ARUN Kr, MUKHERJEE AND 

M. M. DUTT, JJ. 

Sailendra Nath Ghosal, Appellant v. 
Smt. Ena Dutta. Respondent, 

L. P. A. No, 14 of 1969, D/- 3-2-1972, 

_ (A) Civil P, C. (1908), S. 100, O. 41, 
E. 35 — Remand. 

High Court normally cannot inter« 
fere with finding of fact by lower appel~ 
late Court. Lower appellate Court com 
ing to a finding of fact on case not plead~ 
ed. Such finding would be illegal and 
High Court can set it aside even with~ 
out remanding case, (Para 7) 

(B) Evidence Act (1872), S. 110 — 
Proof of ownership — Person in whose 
name property stands is presumed to be 
owner — Person who denies his owner- 
ship must prove it, (Para 8) 


Cases Referred: Chronological Paras 
(1971) F. A. No, 665 of 1962, D/~ 


7-9-1971 (Cal), Kalyani Dutt ve 
Pramila Bala Dassi 10 


S. C. Das Gupta, Himadri Sankar 
Majumdar, for Appellant: R. K. Bhatta- 
charjee, Madan Mohan Ghose, for Res+ 
pondent, 


M, M. DUTT, J. :— This appeal under 
Clause (15) of the Letters Patent against 
the judgment of our learned brother 


EP/EP/D85/72/BDB/VBB 
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Salil Kumar Dutt. J. is at the instance 
of the defendant in a suit for ejectment. 


2. The plaintiff instituted a suit 
for ejectment against the defendant on 
the ground of reasonable requirement of 
the suit premises, The case of the plain- 
tiff was that the defendant had been a 
tenant under one Biswanath Mallick in 
respect of the suit premises which is the 
ground floor of premises No, 89/A, Garpar 
Road, Calcutta at a monthly rent of 
Rs, 28/- payable according to the English 
calendar month, The plaintiff purchased 
the premises No .89/A, Garpar Road from 
its owner for valuable consideration by 
a registered conveyance dated February 
118, 1966, As the plaintiff required the 
suit premises for her own use and oc- 
cupation, she determined the tenancy of 
the defendant by a notice to quit and that 
the defendant not having vacated the suit 
premises in terms of the notice, the suit 
was instituted by the plaintiff for eject- 
ment of the defendant from the suit pres 
mises, 


3. The defendant denied that the 
plaintiff was the owner of the suit pre~ 
mises. It was alleged by the defendanf 
that the premises No, 89/A, Garpar Road 
‘was purchased by the plaintiff's husband 
and his brothers in the benami of the 
plaintiff. The defendant contended that 
the suit was not maintainable at the in- 
stance of the plaintiff. The defendant 
also denied that the plaintiff reasonably 
required the suit premises for her own 
use and occupation, It was alleged that 
the suit was instituted by the plaintiff 
with the ulterior motive for obtaining 
higher rent. 


4. The trial. Court came to the 
findings that the plaintif was the owner 
of the premises and not the benamdar of 
her husband and his brothers, as alleged 
by the defendant and that the plaintiff 
reasonably required the suit premises. 
Upon these findings, the trial ‘Court 
decreed the suit, The lower appellate 
Court took the view that although the 
defendant failed to prove that the plain- 
tiff was not the benamdar of her hus- 
band and his brothers, nevertheless she 
was not the owner as she was the benam=« 
dar of her father, The lower appellate 
Court. however, found that the plaintiff 
reasonably required the suit premises, In 
view of its finding that the plaintiff was 
mot the owner of the suit premises, but 
was only the benamdar of her father, the 
lower appellate Court dismissed the suit. 


5. Against the judgment and 
decree of the lower appellate Court the 
plaintiff preferred an appeal to this 
Court. It was contended on behalf of 
the plaintiff that as there was no plead~ 
ing by the defendant in his written state< 
ment that the plaintiff was the benamdar 
of her father, no issue was framed and 
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accordingly no evidence was adduced by 
the plaintiff to disprove the allegation 
that she was the benamdar of her father. 
It was submitted that the lower appel- 
late Court was not justified in coming to 
the finding that the plaintiff was the 
benamdar of her father without giving 
the plaintiff an opportunity to adduce 
evidence on that point. On behalf of the 
the defendant if was conceded that the 
lower appellate Court should have af- 
forded an opportunity to the plaintiff to. 
prove that she was not also the benam- 
dar of her father. After considering the 
submissions of both parties, our learned 
brother Salil Kumar Dutt, J. was of the 
view that the lower appellate Court was 
clearly in error in considering on its own, 
the issue on benami on a different aspect 
at the appellate stage and it also erred 
in coming to the said finding without af- 
fording opportunities to the parties to 
prove their respective cases. In that 
view of the matter. Dutt. J. by his judg- 
ment dated December 13, 1968. framed 
an issue to the effect whether the plain- 
tiff was the benamdar of her father in 
respect of the premises No, 89/A, Garpar 
Road, Calcutta and made an order under 
Order 41, Rule 25 of the Code of Civil 
Procedure directing the lower appellate 
Court to’ determine the said issue after 
giving opportunities to both the parties 
to adduce evidence and ‘to record its 
findings thereon and the reasons there- 
for and thereafter, to send to this Court, 


. the records, for the disposal of the second 


appeal. 


6. The lower appellate court after 
remand, came to the finding, after consi-~ 
dering further evidence adduced on be- 
half of the parties that the plaintiff was 
mot the benamdar of her father. but she 
was the owner of the premises including 
the suit premises. In view of the said 
finding of the lower appellate court, 
Dutt. J. dismissed the second appeal and 
affirmed the decree for ejectment passed 
by the courts below. Dutt, J., however, 
granted to the defendant leave to appeal 
under clause (15) of the Letters Patent. 
Hence this appeal, 


7. Mr. Das Gupta. learned Advo- 
cate appearing on behalf of the appel- 
lant submitted that Dutt, J. had no juris- 
diction to frame an issue on a case not 
pleaded in the written statement and to 
direct the lower appellate court to deter- 
mine the same, under Order 41, Rule 25 
of the Code of Civil Procedure. Mr. Das 
Gupta contended that the order of re- 
mand was illegal and should be set aside. 
He strenuously urged that the finding of 
the lower appellate court before remand, 
to the effect that the plaintiff was the 
benamdar of her father and was not the 
owner of the premises, was a finding of 
fact and could not be interfered with by 

Court in second appeal, We are un- 
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able to accept the contentions of Mr. Das 
Gupta. The order of remand was made 
by Dutt, J. as both the parties agreed to 
the same. The defendant. having agreed 
to the order of remand, is precluded from 
challenging the same. It is true that 
this Court eannot interfere with a find. 
ing of fact arrived at by the lower ap- 
pellate court, but if the lower appellate 
court makes out a new case for a party 
not to be found in his pleading and then 
jarrives at a finding on that new case, 
that finding will be illegal and must be 
set aside, notwithstanding that there may 
be good reasons for that finding. The 
specific case of the defendant as pleaded 
in his written- statement was that the 
plaintiff was the benamdar of her hus- 
band and his brothers. It was not the 
case of the defendant that the plaintiff 
was the benamdar of her father, The 
lower appellate Court before remand. 
found that the defendant failed to make 
out his case as pleaded, but from the 
evidence he made out a new case for the 
defendant and held that the plaintiff was 
the benamdar of her father, without 
even giving any opportunity to the plain- 
tiff to adduce evidence on that new case. 
It may be stated, that after remand the 
plaintiff examined her father who ad- 
mitted that he purchased the property for 
the benefit of the plaintif. In our view. 
this Court in second appeal could have 
set aside the finding of the lower appel- 
late court that the plaintiff was the be- 
namdar of her father and could have 
upheld the decree for ejectment as pass- 
ed by the trial Court. even without 
making an order of remand under O, 41, 
R. 25. There is. therefore, no substance 
in these contentions of Mr. Das Gupta. 


8. Mr. Das Gupta tried to justify 
the decision of the lower appellate court 
before remand, on the ground that even 
if the finding of the lower appellate 
court. namely, that the plaintiff was the 
benamdar of her father was ignored, 
still the finding of the lower ap- 
pellate court that the plaintiff was not 
the owner of the suit premises, was a 
finding of fact and could not be set aside 
in second appeal. Mr. Das Gupta further 
contended that the said finding was neces- 
sary to be made, as the onus was on the 
plaintiff to prove that she was the owner 
of the suit premises. Attractive though 
the contention is. we regret, we are un- 
able to accept the same. The document 
of purchase stands in the name of the 
plaintiff. The defendant admitted that 
the property was purchased in the name 
of the plaintiff, but alleged that it was 
purchased in her benami. In such a case, 
the plaintiff must he held to have dis- 
charged her onus as soon as it was found 
that the document of purchase was in 
the name of the plaintiff. It was for the 
defendant to prove that the apparent 
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State was not the real state and that the 
plaintiff was really the benamdar of her 
husband and his brothers. The defen- 
dant failed to substantiate the said al- 
legation. In our view. the court below 
had no further jurisdiction to enquire 
whether the plaintiff was really the 
owner of the suit premises, It is now 
a well settled principle of law that when 
the property stands in the name of a 
person, the presumption is that, he jis the 
owner of the property and anybody who 
alleges that he is not the owner, must 
prove the same. The finding of the 
lower appellate court that the plaintiff was 
not the owner has no basis. The only 
reason of the lower appellate court be~ 
fore remand. was that as the plaintiff 
was the benamdar of her father. she was 
not the owner of the suit premises. As 
soon as the finding of the lower appel- 
late court, namely, that the plaintiff was 
the benamdar of her father is set aside, 
it must be held that the plaintiff is the 
owner of the suit premises. This cons 
ANR of Mr. Das Gupta is also over 
ruled, 


8. ` Mr. Das Gupta next submitted 
that the suit having been filed within 
three years of the purchase of the pre« 
mises, the same should be dismissed 
view of the provisions of sub-section (3-A) 
of Section 13 of the West Bengal Pre« 

s Tenancy Act. 1956, as amended by 
the West Bengal Premises (Second Am- 
endment) Act, 1969, read with Section 13 
of the Amendment Act. It appears that 
this contention was raised at an earlier 
Stage of this appeal. On behalf of the 
respondent, however, it was. contended 
that sub-section (3-A) of Section 13 in 
so far as it was retrospective in effect by 
virtue of Section 13 of the Amendment 
Act. was ultra vires the provisions of 
Article 19 (1) (f) of the Constitution, on 
the ground that sub-section (3-A) sought 
to put an unreasonable restriction on the 
fundamenta] right of the landlords to 
recover possession of the property from 
their tenants. This appeal along with 
some other appeals was heard on this 
point only namely, as to the vires of 
sub-section (3-A), by P. N. Mookerjee and 
Amiya Kumar Mookerji, JJ. Their Lord- 
ships held that sub-section (3-A) is so 
far as it was retrospective in operation 
was ultra vires Article 19 (1) (f) on the 
ground of unreasonableness, The judg- 
ment of their Lordships has since ~ been 
reported in 74 Cal WN 331, Mr. Das 
Gupta strenuously urged that although 
the point was decided in this very appeal 
at an earlier stage, the entire appeal 
mot having been disposed of, the finding 
of their Lordships that was made on the 
question of vires of sub-section (3-A) was 
not binding upon the appellant and that 
the appellant was entitled to again rely 
on the provisions of sub-section (3-A) in 
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bar of the suit. On the merits of the 
point it has been contended by Mr, Das 
Gupta that the right of reversion of the 
landlord, namely. the right to recover 
possession of the property from the 
tenant. is not a right of property which 
is a condition precedent to the applica- 
tion of Article 19 (1) (f) and consequent- 
ly. the question as to the infringement of 
fundamental right does not at all arise 
and there cannot, be any scope for hold-= 
ing that the provision of sub-section (3-A) 
offends against Article 19 (1) (£). This 
is the only contention which has been 
advanced by Mr. Das Gupta in reply to 
the contention of the respondent that 
sub-section (3-A) in so far as it was 
retrospective in operation, was violative 
of Article 19 (1) ($). 

10. So far as the first contention 
of Mr. Das Gupta is concerned, namely, 
that he was entitled to rely on the provi- 
sions of sub-section (3-A) notwithstand- 
ing the said judgment of P. N, Mooker~ 
jee and Amiya Kumar Mookerji, JJ. 
holding that sub-section (3-A) in so far 
as it was retrospective, was ultra vires 
Article 19 (1) (f) of the, Constitution we 
entertain great doubt about the same, Be 
that as it may. the point is now covered 
by our decision in Kalyani Dutt v, Pra- 
mila Bala Dassi in F. A. No. 665 of 1962 
disposed of on 7-9-1971. In that case 
we held, that the landlord’s right of 
reversion is a right of property and that 
sub-section (3-A) in so far as it was re- 
trospective in operation, sought to put 
an unreasonable restriction on the funda- 
mental right of the transferee landlords 
and as such it was ultra vires Article 19 
(1) (f) read with clause (5). In view of 
our said decision, the contention of Mr. 
Das Gupta is overruled, 


11. All the contentions of Mr. Das 
Gupta fail and consequently. the appeal 
fails and it is dismissed with cost, 

12. Before we part with the case 
we may dispose of an application made 
by the appellant under Section 17-E of 
the West Bengal Premises Tenancy Act, 
1956. Mr. Das Gupta has frankly con< 
ceded that the application is mis-conceiv~ 
ed and is not maintainable in this Court. 
He has, however, informed us that his 
client has made a similar application in 
the trial court and submitted that the 
trial court should be directed to dispose 
of the same on merits, The application 
under Section 17-E which has been filed 
in this Court is, therefore, dismissed and 
as we are not concerned with the appli~ 
cation filed in the trial court we are not 
inclined to give any such direction as 
prayed for. There will be no order for 
cost in the application, 

ARUN K. MUKHERJEA, J. :— “12. 


I agree. 
Appeal dismissed, 
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A. K. SINHA, J. 
Pradeep and Co., Petitioner v. Col- 
Tector of Customs and others, Respondents. 
Matter No. 781 of 1970, D/- 10-1-1972. 
Index Note:— (A) Customs Act 
(1962), Sections 115, 124 — Notice to 
owner — Nature of requirement — Ap- 
plicbility of waiver or estoppel — (X- 
f. :— Evidence Act (1872), S, 115). 


Brief Note:— (A) Where during the 
pendency of adjudication proceedings re~ 
lating to a car seized for carrying smug- 
gled goods, the Customs Authorities had 
knowledge that the person in charge of 
the vehicle at the time of seizure was the 
hirer and some body else was the owner 
thereof, in consequence of the suit filed 
by the letter for recovery of possession 
of the car and steps taken in the suit for 
recovery of the vehicle from the custody 
of the Customs Authorities, the adjudi- 
cation proceedings and the resultant order 
of confiscation of car were vitiated in the 
absence of mandatory notice under Sec- 
tion 124 to the owner. The fact that the 
owner having knowledge of the adjudica~ 
tion proceedings did not participate in 
the proceedings did not mean that he 
waived his right to defend himself in the 
adjudication proceedings nor did it estop 
him from doing so. Further, it could 
mot be said that the hirer was the agent 
of the owner for the purposes of the Cus~ 
toms Act, (Paras 7, 8, 9. 10. 11) 


Index Note:— (B) Constitution of 
pnois: Article 226 — Writ Petition — De~ 
ay. 


Brief Note:— (B) Where the owner 
of a car seized by Customs Authorities, 
though knew much earlier before the 
filing of petition about the adjudication 
proceedings started by the Customs Au-~ 
thorities in relation to the ear, the Cus- 
toms Authorities took long time in con- 
firming the order of confiscation of car 
passed in such proceedings by entering 
into protracted correspondence, it could 
mot be said that, there was no sufficient 
cause for delay in filing of writ petition 
against such order. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1968 Cal 28 = 1968 Cri LJ 
33, Charandas Malhotra v. Asst. 
Collector of Customs and Sundt, 
Preventive Service kd 
AIR 1959 SC 149 = (1959) Supp (u 
SCR 528, Basheshar Nath v. 
Commr, ‘of Income-tax, Delhi 
Rajasthan 7 
ATR 1955 SC 504 = 1955-2 SCR 
303, Amar Singhji v. State of 
Rajasthan 9 
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AIR 1935 PC 79 = 62 Ind App 100, 
Dawsons Bank Ltd. v. Nippon 
Menkwa Kabushihi Kaish y 

AIR 1925 PC 83 = 29 Cal WN 893, 
Surajmull Nagarmull v, Triton. 


Insurance Co, Ltd. g 
{1907) 6 oe LJ 62 =< 1 Cal WN 
848. Dhanukdhari Singh v. 

Nathima Sahu y 

ORDER :— This Rule is obtained by 


the petitioner for quashing an order im~ 
posing penalty and confiscation of a 
motor car under the Customs Act, 1962 
{referred to herein as the Act), 


2. The petitioner who claims fto 
be the owner of a motor vehicle (Ambas~ 
sador car) registration No, W, B, F. 8610 
under a hire purchase agreement of June 
16, 1968 (sic) agreed to let on hire to 
the respondent No, 5 on payment of cer- 
tain monthly instalments with option to 
the hirer to purchase the car in. instal~ 
ments of a total sum of Rs. 15,000/- with 
a condition inter alia to terminate the 
agreement and to recover possession of 
the car in case of default in payment of 
instalment, On or about April 9, 1967, 
this car was seized for carrying smuggled 
goods containing about 98 Kgs, of Cin~ 
namon at Barasat. Ultimately, an ad~ 
judication proceeding was started by the 
Customs Authorities, 


3. On or about 4th April ‘1969, 
the petitioner filed a suit No. 818 of 
1969 in the Original Side of this Court 
for a declaration that he was owner of 
the car and for recovery of possession, 
— alternatively for a decree of Rupees 
15,000/- being the market value of the 
ear against respondents Nos. 5 and 6. In 
this suit a Receiver was appointed but 
upon the application of the petitioner a 
further order was made on May 15, 1970 
which inter alia authorised the Receiver 
to take possession of the car only if the 
Customs should release it. It is alleged 
that although the Customs Authorities 
were not parties in this suit, they were 
duly intimated by the petitioner and they 
also took inspection through their Soli« 
citors of records. Thus in spite of hay- 
ing knowledge that the petitioner was 
the owner of the car the authorities 
without giving any notice to the peti- 
tioner completed the adiudication pro- 
ceeding and passed an order on August 
18, 1970, imposing a fine of Rs. 4,000/~ 
and also confiscated the car with an 
option to the owner to redeem it on pay~ 
ment of fine of Rs, 4,000/- within a 
month from the date of the order, That 
is how, in short. the petitioner felt ag~ 
grieved and obtained the present Rule. 


4. Quite a large number of 
grounds were taken but the main grie~ 
vance of the petitioner is that the im- 
pugned order was without jurisdiction 
and invalid as the Customs Authorities 


A. I. R. 


failed to give opportunity of hearing to 
the petitioner as the owner on issuing @ 
show cause notice as required under Sec« 
tion 124 of the Act. The case of the Cus< 
toms Authorities as appears from pare 
graph 3 (b) of the Affidavit affirmed on 
12th May, 1971, by’one Kamakhya Ran- 
4an Ghosh substantially is that “since 25th 
March, 1969, the petitioner admittedly. 
was aware of the fact that the said car 
was seized by the Customs Authorities 
and adjudication proceedings in respect 
thereof were pending under the provi- 
sions of the Customs Act, 1962. In spite 
of said facts, the petitioner neither claims 
ed ownership of the car before the Cus« 
toms Authorities nor appeared in the 
said adjudication proceedings; on the 
contrary the petitioner was all along 
aware that the respondent No. 5, Ashim 
Kumer Dutta, claimed to be owner of 
the said car before the Customs Autho-« 
rities and allowed the said proceedings to 
continue against the said respondent No, 5 
as the owner of the said car. In the 
premises aforesaid. the petitioner is estop~ 
ped from claiming ownership of the said 
car or to challenge the said adjudication 
proceedings or the order made therein on 
the basis thereof”, In paragraph 4 of 
the affidavit petitioner’s Teply to these 
allegations in his affidavit is that ‘save - 
and except what are stated in various 
paragraphs of the main petition affirmed 
on 24th December, 1970, I deny the al~ 
legations contained therein.’ But the 
petitioner’s own statement in paragraph 12 
of the writ petition is that on or about 
25th March, 1970, the Collector of Cus« 
toms and Central Excise of West Bengal 
or their agents took imspection of the 
orders dated September 23, and 30, 1969. 
It seems, therefore, clear that the peti- 
tioner had knowledge of the adjudica~ 
tion proceedings pending before the Cus« 
toms Authorities on March 25, 1970. This 
being the position, the question precisely 
is whether it is still open to the peti~ 
tioner to challenge the validity of the 
impugned proceedings and orders of the 
Customs Authorities even though admit- 
tedly no notice under Section 124 of the 
Act was given at any stage upon the 
petitioner. 


5. Before I come directly to the 
point I should look into relevant part, 
viz., sub-section (2) of Section 115 of the 
Act which. provides : 


“Any conveyance or animal used as 
a means of transport in the smuggling 
of any goods or in the carriage of any 
smuggled goods shall be liable to confis« 
cation, unless the owner of the convey 
ance or animal proves that it was so used 
without the knowledge or connivance of 
the owner himself, his agent, if any, and 
the person in charge of the conveyance 
or animal and that each of them had 
taken all such precautions against such 
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use as ate for the time being specified 
in the rules: 

Provided that where any such con- 
weyance is used for the carriage of goods 
or passengers for hire, the owner of any 
conveyance shall given an option to 
pay in lieu of the confiscation of the con- 
veyance a fine not exceeding the market 
price of goads which are sought to be 
smuggled or the smuggled goods, as the 
ease may be.” 

6. The only other section which 
is material for the present purpose is 
Section 124 which is in these terms: 

“Issue of show cause notice before 
confiscation of goods, ete, — No order 
confiscating any goods or imposing any 
penalty on any person shall be made 
under this Chapter unless the owner of 
the goods or such person-— se patil 

(a) is given a notice in writing in- 
forming him of the grounds on which if 
is proposed to confiscate the goods or to 
impose a penalty: 

(b) is given an opportunity of mak- 
ing a representation in writing within 
such reasonable time as may be specified 
in the notice against the grounds of con~ 
fiscation or imposition of penalty men~ 
tioned therein; and 

(ec) is given reasonable opportunity 
of being heard in the matteret - 

Provided that the notice referred to 
in clause (a) and the representation re- 
ferred to in clause (b). may at the re- 
quest of the person concerned be oral,” 

7. On a fair reading of these two 
provisions it seems clear that the Cus- 
toms Authorities in matters involving con- 
fiscation of any goods or imposition of 
penalty are under a statutory duty to 
act quasi-judicially on observing certain 
judicial procedure commencing with a 
motice to show cause upon the owner or 
person affected consistent with the rules 
and principles of natural justice, There 
is no dispute that the goods include inter 
alia motor vehicles as defined under 
Item 22 of Section 2 of the Act. Now, 
the argument on behalf of the petitioner 
is that the Customs Authorities cannot 
avoid the performance of this statutory 
duty of issuing notice to show cause upon 
the owner or complying with other obli-~ 
gations before an order of confiscation or 
imposition of penalty is made. Reliance 
is placed on a decision in AIR 1968 Cal 
28, (Charandas Malhotra v, Asst. Collec- 
tor of Customs and Supdt, Preventive 
Service). In this case in a proceeding for 
confiscation of goods under Section 110 of 
the Act it has been held that a notice to 
show cause to the person affected under 
Section 124 of the Act was vague and 
unspecific and therefore, the authority 
did not give such person reasonable op- 
portunity consistent with the rules and 
principles of natural justice as are re~ 
quired to be observed under S, 124 of the 
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Act. But the point in the instant case is 
whether the petitioner having had the 
knowledge of the adjudication proceed- 
ings for confiscation of his motor vehicle 
and not having preferred any objectio 
before the Customs Authorities can no 
turn up to challenge the validity of the 
proceedings or the impugned orders just 
because notice under Section 124 of the 
Act was not served upon him, It is con- 
tended by Mr. Pyne, on behalf of the 
respondents in the first place, that on 
the admitted position of the parties the 
pemon has waived his right. even if 
he is the owner of the car, of being serye 
ed with a notice to show cause ag 
the proposed order of confiscation or im~ 
position of penalty as contemplated under 
Section 124 of the Act, I think the ques- 
tion of waiver does not strictly speak- 
ing arise in this case. The word ‘waiver" 
in its legal sense often creates difficul- 
ties. In one of the earliest decisions = 
this Court reported in Dhan 
Singh v. Nathima Sahu, (1907) 6 Cal LT 
62, it was explained to mean intentional 
relinquishment of known right and if 
may be proved by express promise or de- 
claration not to enforce such right as may 
be inferred from the conduct of parties. 
In later years the Judicial Committee in 
62 Ind App 100 = (AIR 1935 PC 79), 
Dawsons Bank Ltd. v. Nippon Menkwa 
Kabushihi Kaish, in clarifying the dis- 
tinction between waiver and estoppel has 
laid down that ‘waiver’ is contractual and 
may constitute the cause of action; it is 
an agreement to release or not to assert 
a right whereas estoppel is not a cause 
of action but it is a rule of evidence 
which comes into operation where (a) a 
statement of acceptance of a fact is made 
by the defendant or an authorised agent 
to the plaintiff or some one in his behalf 
(b) with the intention that the plaintiff 
shall act upon the faith of the statement, 
(c) and the plaintiff does act upon the 
faith of that statement. The Supreme 
Court in still later years in Basheshar 
Nath v. Commr. of Income-tax, AIR 
1959 Sc 149, noticed this distinction and 
accepted the same legal connotation of 
these two words as expressed by the 
Judicial Committte. It is therefore clear 
that the petitioner in the present con- 
text cannot be said to have waived his 
right to defend himself in the impugned 
‘procee 
The question still is whether 

the petitioner by his conduct is estopped 
from challenging the validity of the ad- 
ttudication proceeding and the resultant 
order of confiscation and penalty imposed 
by the Customs Authorities, Remember- 
ing the legal exposition as made by Judi- 
cial Committee and the Supreme Court 
relating to estoppel, I do not think. the 
petitioner by any declaration, act or omis- 
sion intentionally caused or permitted 
the Customs Authorities to proceed with 
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the adjudication proceedings and impose 
penalty of confiscation without giving an 
opportunity of defending itself. On the 
other hand, the petitioner filed a suit for 
a declaration that he was the owner of 
the car and the hire purchase agreement 
with Ashim Dutta stood terminated and 
for recovery of possession of the car and 
for other consequential relief. He also 
. took further steps in the suit by appoint- 
ment of Receiver for taking possession 
of the car lying in the custady of the Cus- 
toms Authorities and also for injunction 
land other incidental reliefs. From these 
facts which are not denied there is noth- 
ing to indicate that there was any decla- 
‘ration, act or omission on the part of the 
‘petitioner by which the Customs Autho~ 
ities were led to believe that the peti- 
tioner was not the owner of the car or 
at no opportunity was required to be 
given to the petitioner under Section 124 
af the Act. ` 


9. The point may be considered 
from another aspect. When a particular 
authority or a Publie Officer or a person is 
entrusted to perform a public duty under 
a statute, non-performance of such statu~ 
tory duty cannot be explained away only 
by setting up a plea of estoppel. Apart 
from the broad principle that there could 
be no estoppel against a statute, (see AIR 
1955 SC 504, Amar Singhii v. State of 
Rajasthan) it is well established that no 
Court can enforce as valid that which 
the enactments have declared shall not 
be valid, nor a thing declared so to be 
invalid can be valid by mere consent of 
the parties for failure to plead or argue 
the point. See Surajmull Nagarmull v. 
Triton Insurance Co. Ltd, 29 Cal 
WN 893 = (AIR 1925 PC 83). This then 
being the position in law it is difficult to 
see how the Customs Authorities could 
escape the performance of their obliga~ 
tion coupled with duty under the Statute 
and pass an order of penalty and confis- 
cation (which in absence of compliance 
with such duty would be invalid). just 
because the petitioner long before the 
impugned orders were passed came to 
know of the adjudication proceedings but 
did not participate or prefer any objec- 
tion in such proceedings. In my view 
having regard to the mandatory provi~ 
sion of Section 124 even if the petitioner 
was aware of such adjudication proceed~ 
ing the duty to serve notice upon the 
petitioner and to adjudicate the question 
of confiscation and imposition of penalty 
in the manner indicated under Sec, 124 
of the Act could not be shaken off. A 
mere plea of constructive notice is not a 
sufficient answer either to such non-com~ 
pliance with statutory duty. 


_ 10. It may be that different con< 
siseration might possibly arise if the 
Customs Authorities had not known 
about the petitioner's claim as owner of 
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the disputed car before the impugned 
orders were passed or the petitioner hav 
ing already participated in the adjudica- 
tion proceeding wanted to turn up and 
challenge the validity of the impugned 
order on the ground of absence of 
show cause notice, but here. in the 
instant case the facts are otherwise. The 
petitioner filed a suit claiming ownership 
and recovery of possession of the car of 
which the _Customs Authorities though 
not parties in the suit had due notice. No 
explanation has been given by the ress 
pondents Nos, 1 to 4 as to why they re« 
frained from giving any notice upon the 
Petitioner against proposed confiscation 
or penalty even though admittedly the 
petitioner was claiming ownership of the 
car in the suit. The term “Owner” ag 
defined under the Motor Vehicles Act in- 
cludes the “person in possession under 
the hire purchase agreement” but under 
the Customs Act it has not been defined, 
It is not disputed that the definition of 
owner under the Motor Vehicles Act 
cannot be applied in matters arising out 
of the Customs Act and therefore the 
owner must be understood in its ordi-~ 
nary dictionary meaning in a compre~ 
hensive sense. It is difficult to see why 
the Customs Authorities did not take 
any pains to have requisite information 
about the ownership of the car from the 
Authorities of the Motor Vehicles De~ 
partment. Be that as it may, the fact 
remains that before the conclusion of 
the adjudication proceeding culminating 
in the impugned order of confiscation 
and penalty they had the knowledge that 
the respondent No. 5 was a hirer of the 
car under a Hire Purchase Agreement 
with the petitioner as owner of the car 
and that agreement was sought to be 
terminated for breach of certain terms. 
I think, in spite of these facts, failure to 
issue a show cause notice against the|’ 
petitioner constituted undoubtedly a 
breach of statutory duty of the Customs 
Authorities and this has vitiated the en- 
tire adjudication proceeding and resul- 
tant order of confiscation and imposi- 
tion of penalty, 


11, The next point urged by Mr. 
Pyne is that notice even though not 
given to owner was given to the hirer, 
the respondent No. 5 who must be deem-~ 
ed to be an agent of the owner and, 
therefore, the notice to show cause 
served upon such agent is a sufficient 
compliance. Mr. Pyne draws my atten- 
tion to Section 147 (3) to show that 
when any person is expressly or implied-~ 
ly authorised by owner, importer or ex 
porter of any goods to be his agent in 
respect of such goods for all or any of 
the purposes of this Act, such person 
shall without prejudice to the liability 
of the owner, importer or exporter be 
deemed to be the owner. importer or 
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exporter of such goods for such purpose. 
I do not this provision has any 
application to the facts of the present 
case. Firstly, there is nothing on record 
to show that the petitioner expressly 
authorised the respondent No. 5 to be 
his agent in respect of the car. Second- 
ly. from the hire purchase agreement 
between the respondent No. 5 and the 
petitioner it cannot be said that there was 
any implied authorisation by the owner 
of the respondent No. 5 to be his agent 
in respect of the car for the purposes of 
the Customs Act. Under a hire pur- 
chase agreement it may be that a hirer 
is put into possession of the car and 
acquires certain rights and obligations 
relating to possession and use of the car 
but those rights and obligations cannot 
relegate the hirer into position of an 
agent of the owner for the purpose of 
the Customs Act unless such a status 
as that of an agent is expressly or by 
necessary implication provided or there 
is sufficient evidence of holding out the 
hirer as agent of the owner for the pur- 
pose of the Act. Clearly, in this case 
there is nothing on record to show that 
the petitioner held out the hirer as his 
agent for the purpose of the Act. On 
the contrary. it has filed a suit for can- 
cellation of the hire purchase agreement 
and for recovery of possession of the 
car, This contention of Mr. Pyne, there- 
fore, fails. 


12. This brings me fo the last 
point argued by Mr. Pyne which raises 
the question of delay. It is said that 
no explanation has been given of the- 
delay caused in moving this Court in 
writ jurisdiction in June. 1971, although 
admittedly the petitioner had knowledge 
of the adjudication proceedings at least 
from July. 1969. It appears. however, 
that in the suit filed by the petitioner 
although the Customs Authorities were 
not the parties, the Court nevertheless 
gave direction to the Receiver appointed 
at the instance of the petitioner to ob- 
ae possession of the disputed car if 

Customs Authorities could release 
ce car. Then the petitioner’s Solicitor, 
Receiver appointed in the suit and the 
Customs Authorities entered into long 
correspondence and from the nature of 
the correspondence I do not think, it is 
unreasonable for the petitioner to ex- 
spect release of the car and making over 
its custody to the Receiver. It was only 
in November, 1970 that the petitioner 
was informed by the respondent No. 2 
about the order of confiscation and the 
penalty imposed at the conclusion of the 
adjudication proceedings made in August, 
1970. -Then by letter dated 28-11-1970 
information was given to the Receiver 
on behalf of the respondent No, 1 that 
the car was in the custody of the res- 
pondent No, 3 and the Receiver should 
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approach him and discuss the matter. 
Copy of this letter was forwarded to 
the petitioner’s Solicitor under a letter 
dated 21-12-1970 and received by the 


“Solicitor on December 22, 1970. A letter 


was also issued by the Receiver to the 
respondent No. 3 dated December 21st 
1970 for confirmation of the alleged order 
and for confirmation thereto by 22-12- 
1970 confirming the order. These facts 
as appear from the correspondence by 
the parties are not denied, It would 
be. therefore, I think only reasonable 
to conclude, the petitioner acted bona 
fide under the advice of its Solicitor and 
made representation to obtain release of 
the car up to at least November, 1970 
without being told by the Customs 
Authorities at any time that the car stood 
already confiscated in lieu of payment 
of penalty of Rs, 4,000/~. It, thus, ap- 
pears that although the petitioner came 
to this Court almost after about one and 
a half years it cannot be said that there 
is no sufficient cause for the delay. I 
cannot say on the facts of this case that 
there was negligence or want of dili~ 
gence on the part of the petitioner in 
moving the writ petition in this Court. 
The last point raised by Mr. Pyne there- 
fore, also fails. 

13. Before I part with this case 
I must mention here that the learned 
Advocate for the petitioner informed me 
that the suit instituted by the petitioner 
in his case ended in a decree in favour 
of the petitioner. That again is a point 
which goes against the respondent, 

For the reasons however, al~ 
ready given, the result is, the petition 
succeeds, The impugned adjudication 
proceeding and the orders are quashed, 
I make no order as to costs, 

1 The Rule is, accordingly, 
made absolute. I, however, make it 
clear that nothing in my judgment will 
prevent the respondents Nos. 1-4 to 
start proceedings afresh and to act in 
accordance with law. Let a writ both 
in the nature of Mandamus and Cer- 
tiorari issue accordingly. i 

Fetition allowed. 
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Where under a contract the client 
promised to pay lump sum remuneration 
to his solicitor if he negotiated and 
completed sale of his premises and the 
solicitor procured a purchaser and a 
draft conveyance was prepared but the 
sale could not be completed due to 
breach on the part of the purchaser. the 
solicitor cannot recover the remunera- 
tion as the sale was not completed and 
Section 70 cannot apply as there was an 
express contract nor can Section 56 ap- 
ply as. breach on the part of purchaser 
could be foreseen by the parties and did 
mot lead to an impossibility of perfor- 
mance by the solicitor as contemplated 
by Section 56. (1941) 1 All ER 33 & 
AIR 1921 Cal 305 & AIR 1923 PC 54 (2) 
& AIR 1954 SC 44 & (1879) 11 QBD 123, 
Rel, on; AIR 1966 Mad 235 & AIR 1962 
SC 779. Distinguished, — i 

(Paras 16. 25, 32) 

(B) Civil P. C. (1908), ©. 3, R. 4 — 
Solicitor — Duty of — Claim for costs 
— (X-Ref:— Contract Act (1872), Sec- 
tion 219). 

Where the solicitor undertook not 
fo charge anything except out af pocket 
expenses for acting as solicitor unless 
and until the sale of the client’s pre- 
mises which he undertook to negotiate 
was completed, the solicitor cannot ask 
for his costs when the sale was not com- 
pleted. (1873) 8 CP 425 & (1907) 2 KB 
$69 & (1910) 1 KB 645 & (1886) 2 TLR 


427 & (1846) 10 Jur 429n, Rel. on. 
(Para 23) 
(C) Contract Act (1872), S. 70 — 


Contract to pay Jump sum for certain 
work — Suit on basis of S. 70 for re- 
covery of value of work — Maintain- 
ability. 

- A party cannot sue upon a quantum 
meruit or on the basis of Section 70 to 
recover the value of the work he has 
done in cases where there is a valid and 
subsisting express contract between the 
parties, e.g.. a contract to pay or re- 
ceive a lump sum in consideration of cer- 
tain work to be done. (1879) 11 QBD 
1123, Rel. on; AIR 1966 Mad 235 & AIR 
1962 SC 779, Distinguished. 


(Para 25) 

Cases Referred: Chronological Paras 
AIR 1966 Mad 235 =. (1966) 2 
Mad LJ 251, S. Rajan v, Union 
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v. B. K. Mondal 25 
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Ashim Ghose, for Plaintiff: P, K, 
Roy, for Defendant No. 1. 

JUDGMENT:— This suit has been 
filed by the plaintiff who is a Solicitor 
of this Court for the recovery of a sum 
of Rs. 2,000/~ as his remuneration under 
a contract dated November 20, 1963, 
whereby the defendant No. 1 authorised 
the plaintiff to do certain acts. namely; 

_ (a) To negotiate the sale of the pres 
mises No. 43, Ripon Street. belonging to 
the defendant No. 1 at Rs, 1,10,000/- free 
from all encumbrances with a stipulas 
tion that vacant possession of only one 
flat in the first floor in the occupation 
of the defendant No, L was to be given 
to the purchaser, 

_ (b) To negotiate cancellation of an 
existing agreement for sale of the said 
broperty, 

(c) To act for the defendant No, 
in regard to the transaction of sale. 


2. The agreement between the 


‘parties is contained in a letter dated 20th 


November, 1963, written to the plaintiff 
by the defendant No. 1 and accepted by 
the plaintiff, . 

j 3. The plaintiff duly negotiated 
for the sale of the said premises with 
one Sudhangsu Prakash Ganguli of 1/1, 
Grierson Road, Howrah. and through the 
efforts of the plaintiff a binding agree- 
ment for sale of the said premises bes 
tween the defendant No. 1 as the vendor 
and Sudhangsu Prakash Ganguli as the 
purchaser was entered into and a formal 
contract for such sale was executed by 
the parties. The said contract for sale 
is dated 18th January, 1964, 


4. The plaintiff duly acted as the 
Solicitor of the defendant No. 1 in get- 
ting the cancellation of the said prior 
agreement for sale of the said premises 
which the defendant No, 1 had entered 
into with one Husnara Begum of 89/6, 
Ripon St., Calcutta, The plaintiff also 
acted as Solicitor for having encum- 
brances on the said property redeemed 
and in deducing title to the said premises 
including answering requisitions on title 
made on behalf of the said purchaser. 

5. The purchaser duly approved 
the title of the defendant No. L to the 
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said premises and a draft conveyance 
was prepared, According to the plainti 
the purchaser had been ready and wil- 
ling to purchase the said property but 
due to the failure of the defendant No, $ 
in producing wealth-tax clearance certi-+ 
ficate and Income-tax clearance certis 
ficate, the said conveyance could not be 
executed nor registered. Thus the afore~« 
said failure on the part of the defendant 
No. 1 prevented the plaintiff from per- 
forming any further his part of the said 
contract. Thus the sum of Rs, 2,000/+ 
became payable according to the plain~ 
tiff on account of his fees and/or com 
mission. As the defendant No. 1 failed 
and neglected to pay the said sum. the 
Plaintiff has instituted this suit. The 
plaintiff has based his claim, in the al~ 
ternative, on Section 70 of the Indian 
Contract Act and claimed the said sum 
of Rs, 2,000/- as compensation, No relief 
has been claimed against the defendant 
No. 2, who is the husband of the defend~ 
ant No. 1. The defendant No. 1 has filed 
- ‘written statement denying the claim of 
the plaintiff. . . a 

6. Upon the pleadings the follows 
fing issues were raised and settled: 

1. (a) Is the plaintiff entitled to any 
remuneration in terms of the letter dated 
November 20. 1963, being annexure “A” 
fo the plaint or otherwise as claimed? 

(b) If so, what is the amount? 

2. Has the . plaintiff received an 
aggregate sum of Rs. 3,700/~ as alleged in 
paragraph 9 of the Written Statement of 
the defendant No. 17 . 

3. To what 
plaintiff entitled? 

7. The plaintiff examined himself 
and also adduced documentary evidence, 
The said letter dated 20th November, 
11963, has been proved and exhibited by 
“fhe plaintiff. The plaintiff has also ex~ 
bibited true copies of the entries in his 
Day Book being the records of the par- 
ficulars of work done by the plaintiff 
as the Solicitor of the defendant No. 1 
fn respect of the said transaction. The 
said copies of the entries were disclosed 
es the plaintiff's document No, 2 and 
has been exhibited with the consent of 
the parties, and marked as Ext, B-L 

8. The defendant No. 2 has been 
oon on behalf of the defendanf 

O. 5 * 

9. The evidence of the plaintiff is 
that the purchaser was ready and willing 
fo purchase, but the transaction could 
mot be completed due to the failure of 
the defendant No, 1 to obtain Wealth- 
fax and Income-tax Clearance Certi- 
ficates but for which the conveyance 
could not be registered, The plaintiff has 
also stated that the defendant No. 1 re- 
ceived from the purchaser from time to 
time an aggregate sum of Rs. 65,000/~ to- 
wards the consideration of the said pros 


relief, if any. Is the - 
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perty. The plaintiff has proved Ext, B-I 
i e. the particulars of the work that he 
did as the Solicitor of the defendant No. 1 
in regard to the said transaction, 

_ 10. | The defendant No. 2 has said 
in his evidence that it was the purchaser 
who had defaulted in completing the 
transaction. The purchaser was never 
after the payment of the said aggregate 
sum of Rs. 65,000/- from time to time, 
ready and willing to purchase the said 
property for the sum of Rs, 1,10,000/~, 
as agreed upon. The purchaser wanted 
to take advantage of the financial strin- 
gency of the defendants. As a matter 
of fact. even after the draft conveyance 
in terms of the original agreement be- 
tween the vendor.and the purchaser was 
approved by the vendor’s Solicitor, the 
purchaser sent another draft conveyance 
setting aut therein the price of the pro~ 
perty to be Rs. 85,000/-. The defend- 
ant No, 1, according to the defendant 
No. 2 could ‘apply for and obtain both 
Wealth-tax and Income-tax Clearance 
Certificates but did not do so as the pura 
chaser did not went to complete the 
transaction. 


, di. The defendant No, 2 said that 
from time to time an aggregate sum of 
Rs, 2,700/- was deducted by the plain- 
tiff out of the monies advanced by the 
purchaser and that sum is certainly more 
than the stipulated remuneration, 


, „€12. | It must be noted that the de- 
fendant No. 1 in the written statement 
alleged that a total sum of Rs. 3,700/~ 
was deducted by the plaintiff. while in 
the box the amount so deducted is stated 
to be Rs. 2,700/~ by the defendant No, 2. 
Although it seems from the trend of the 
cross-examination that certain sums 
were deducted by the plaintiff on ac- 
count of out of pocket expenses and on 
account of costs in other matters, in my 
opinion the defendant No. 1 has failed 
to discharge the onus of proving that a 
sum of Rs. 2,700/- was deducted by the 
plaintiff from time to time out of an 
aggregate sum of Rs. 65,000/- on account 
of remuneration in the instant case. T 
am unable to accept this part of the case 
of the defendants, 


13. Mr. P. K. Roy appearing on 
behalf of the defendant No. 1 submitted 
that under the contract of employment 
the plaintiff was not entitled to any re~- 
muneration until the completion of the 
transaction. Mr. Roy relied on the case 
of Luxor (East Bourne) Ltd. v, Cooper, 
1941 AC 108 = (1941) 1 All ER 33. Mr. 
Roy said that the contract in the instant 
case was in substance a commission con~ 
tract, and the rights and liabilities of 
the parties must depend on the exact 
terms of the contract. In such a contract 
the agent will earn the commission on 


the basis of the terms of the contract 
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itself and may not be entitled to claim 
payment for work until an event requir- 
ed by the contract takes place. In such 
a contract there is no implied condition 
that the principal will do nothing to 
prevent the agent from earning his com- 
mission, 

14. This was the ratio decidendf 
of the aforesaid case of 1941 AC 108 
where the agent was authorised to nego~ 
tiate for the sale of certain properties 
and was promised the payment of com< 
mission of £ 10,000 on completion of the 
sale if a price of & 1,75,000 were 
procured. The agent procured a pur- 
chaser whose offer was accepted by the 
owner but the offer and acceptance were 
made subject to contract. Thus ‘there 
was no binding contract until a formal 
contract was executed. The owner re~ 
fused to proceed further, The principle 
governing such cases appears to be that 
the intention of the parties as to the 
payment of commission must be ascer~ 
tained from the actual words used in the 
contract. 


15. In the instant case the letter 
of 20th November, 1963, contains con- 
tract of employment between the par- 
ties. The relevant part of the said letter 
reads as follows: 


“TJ hereby agree and undertake to 
pay you out of the consideration money 
a sum of Rs. 2,000/- by way of your 
settled remuneration, besides all out of 
pocket expenses including costs for acting 


for me in the sale transaction on com~ , 


pletion of sale”. 


16. The condition upon which 
the remuneration is payable is expres- 
sed in clear and unambiguous terms in 
the said letter as recited above, Thus, 
according to the terms of the said con- 
tract of emplovment. the plaintiff was 
to be paid the said sum of Rs, 2,000/- 
only upon completion of the sale. The 
transaction not having been completed, 
the plaintiff, according to Mr. Roy is not 
entitled to any remuneration whatsoever. 


17. It was urged by Mr. Ashim 
Ghose on behalf of the plaintiff that this 
contract was not a commission contract 
simpliciter. 
a principal and an agent as well as be- 
tween a solicitor and his client. Thus 
the principle governing a commission 
contract would not be applicable to the 
instant contract. Mr. Ghose contended 
thet it was admitted on behalf of the 
defendant that a sum of Rs, 65,000/- was 
received as consideration, The plaintiff 
also acted as the Solicitor of the defend- 
and No. 1 in regard to the. transaction, 
Therefore. he was entitled to the re- 
muneration especially when the defend- 
VER the sale from being com-~ 
pleted, 
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It was a contract between. 


A. I. R. 

18. Lastly, Mr, Ghose contended 
that in any event the contract on the 
part of the Solicitor must be deemed to 
have become impossible of performance 
due to the conduct of a third party. viz. 
the purchaser. Thus Mr, Biswas was 
entitled to his remuneration on the basis 
of quantum meruit, 


_ 19, The plaintiff himself has ad- 
mitted that even after the first draft 
conveyance wherein the consideration 
money was fixed at Rs. 1,10,000/- had 
been approved, the purchaser caused to 
be sent to him another draft conveyance 
for the property stipulating therein the 
consideration money to be Rs, 85,000/-, 
By doing that the purchaser was insist 
ing on completing a contract other than 
the one agreed upon between the parties. 
That certainly showed want of readiness 
and willingness on the part of the pur- 
chaser to perform the original contract 
as agreed upon. Moreover, it has been 
stated in evidence and also in para- 
graph 9 of the plaint that the purchaser 
had filed a suit prior to the institution 
of this suit in this Court against the 
defendant for enforcement of the mort- . 
gase and charge in respect of the said 
total sum of Rs. 65,000/- paid by the 
purchaser to the defendant No. 1 under 
the agreement for sale. At the date of 
Institution of the said suit, it must be 
deemed that the purchaser was not 
ready and willing to perform his part 
of the contract and in fact had abandon- 
ed his claim for specific performance of 
the contract of sale and elected his re- 
medy in enforcing his rights to recover 
the monies paid by way of earnest and 
oe gaan money under the contract 
of sale. 


. 20. The aforesaid conduct’ on the 
part of the purchaser proves, in my 
opinion, that the purchaser was not 


ready and willing to purchase the pro- 
perty. In the premises, I am unable to 
hold that the defendant No, 1 prevented 
the plaintiff in the instant case to com- 
plete his part of the contract between 
the plaintiff and the defendant No. 1. 
21. ` The contract between the 
parties stipulated that the remuneration 
would paid only on completion of the 
Sale although out of pocket expenses of 
the plaintiff incurred in connection with 
acting as the solicitor of the defendant 
No. 1 would be paid by the defendant 
No, 1 in any event. Thus. it appears to 
me that the intention of the parties 


, under the contract was that all out of 


pocket expenses to be incurred by the 
plaintiff as solicitor for defendant No. 1 
would be paid by the defendant No. 1, 
but the remuneration of Rs. 2,000/~ 
which comprises of both the fees of the 
Solicitor as well as the commission of 
the agent would be paid only on com~< 
pletion of the sale, 
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22. Costs for contentious or non- 
contentious business of the solicitor may 
be fixed by agreement between the soli- 
citor and the client. The client is en- 
titled to enforce such agreement which 
is favourable to master, e, g, an agree- 
ment by the solicitor to charge nothing 
at all as was the case in Jennings V. 
Johnson. (1873) LR 8 CP 425, Clare v, 
Joseph, (1907) 2 KB 369; Gundry v, 
Sainsbury, (1910) 1 KB 645, or less than 
his ordinary remuneration, (Ibberson v. 
Neck, (1886) 2 TLR 427). Similarly 
where a solicitor undertook to act in an 
action on the express terms that he was 
not to be paid unless the action succeed~ 
ed, he could not even recover costs out 
of pocket on the failure of the action. 
(See Terner v, Tenants, (1846) 10 Jur 


429n). 
23. In the instant case the plain- 
tiff as the solicitor undertook not to 


charge anything except out of pocket 
expenses for acting as solicitor until and 
. junless the sale was completed, The 
plaintiff in my view cannot mow ask for 
his costs, 


24. The decision in S, Rajan v. 
Union of India, AIR 1966 Mad 235 was 
relied on by Mr. Ghose as laying down 
the proposition that even where there 
was a contract between the parties a 
party might rely on Section 70 of the 
Indian Contract Act. In the said case 


the plaintiff agreed to render services to’ 


the defendant on a remuneration to be 
fixed by the defendant at his discretion. 
It was held in the said case that where 
fixation of remuneration by a party was 
left at the discretion of the other party 
to the contract, the Court had power to 
fix a reasonable remuneration. The said 
case, in my opinion, does not lay down 
the proposition urged by the counsel. 
25. State of West Bengal v. B. K. 
Mondal, AIR 1962 SC 779 also does not 
lay down any such proposition. In the 
said case the contract between the par- 
ties was held to be void and unenforce~ 
able as not being in conformity with the 
requirements of Art, 299 of the Con~ 
stitution of India or Section 175 (3) of 
the Government of India Act, 1935. It 
must be noted that a party cannot sue 
upon a quantum meruit or on the basis 
of Section 70 of the Indian Contract Act 
to recover the value of the work -he has 
done in cases where there is a valid and 
subsisting express contract between the 
parties. For such an action would be 
founded upon an implied promise by 
the other party to pay a reasonable sum 
for the work actually done. Such im- 
plication cannot be inferred so long as 
the express contract remains in exis+ 
tence. Nothing can be implied which 
is inconsistent with the terms of the ex- 
press contract (See Britain v. Rossiter, 
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(1879) 11 QBD 123). In the instant case 
the parties had bargained to pay or re- 
ceive a lump sum in consideration of cer- 
tain work to be done, but it cannot be 
implied that they intended that a rea- 
sonable sum would be paid for each part 
of the work as it would be performed. 
The rule leads certainly to injustice in 
many cases as in the old case of Cutter 
v. Powell, (1795) 6 Term Rep 320. Ex- 
ceptions therefore have been formulated 
and grafted to the said rule by Courts 
in order to prevent unjustified enrich 
ment of a party to a contract at the ex- 
pense of the other party inter alia in 
the form of principles of frustration of 
a contract. 


26. Although generally speaking 
a promisor is bound by the terms of 
his promise, such terms may not always 
be expressed in words but be implied 
from the nature of the transaction. In 
certain cases where an event making 
performance impossible is of such chara- 
cter that it cannot reasonably be sup= 
posed to have been in the contemplation 
of the contracting parties when the con= 
tract was made, performance or further 
performance of the promise is excused, 


27. It was held in Ezekiel Abra-~ 
bam Gubar v. Ram Jusroy Golab Roy, 
33 Cal LJ 151 = (AIR 1921 Cal 305) by 
a Division Bench of this Court presided 
over by Sir Ashutosh Mukherji, J. that 
impossibility as an excuse for non-per~ 
formance must aS a general rule be a 
physical or legal impossibility and not 
merely an impossibility with reference 
to the ability and circumstances of the 
promisor, 

«28 In Hurnand Rai Fulchand v. 
Pragdas Budhsen, 50 Ind App 9 = (AIR 
1923 PC 54 (2)) where Dhotis manufac- 
tured by named mill were agreed to be 
sold and delivered by the seller to the 
buyer by December 31, 1918. the Seller 
could | not deliver the entire contracted 
quantity of goods on account of mill’s 
failure to manufacture or deliver, It 
was held that that did not make it im« 
possible on the part of the seller to per- 
form the contract within the meaning 
of Section 56 of the Indian Contract Act. 


29. _ The Law of Frustration is 
codified in our country by Section 56 
of the Indian Contract Act. The said 
section reads as follows:— 

“56. An agreement to do an act im- 
possible in itself is void. 


A contract to do an act which, after 
the contract is made, becomes impossi« 
ble. or by reason of some event which 
the promisor could not prevent. unlaw- 
ful, becomes void when the act becomes 
impossible or unlawful, 


Where one person has promised to 
do something which, he knew, or with 
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reasonable diligence, might have known, 
and which the promisee did not know 
to be impossible or unlawful, such pro- 
misor might make compensation to such 
promisee for any loss which such pro- 
misee sustains through the mnon-perfor« 
mance of the promise”, 


30. The Supreme Court observed 
in i ar ele v, Mugneeram, AIR 1954 
sc that relief is given under the 
decane of frustration by the Court on 
the ground of subsequent impossibility 
when it finds that the whole purpose or 
basis of a contract was frustrated by the 
intrusion or occurrence of an unexpect~ 
ed event or change of circumstances 
which was beyond what was contem- 
plated by the parties at the time when 
they entered into the agreement, When 
such an event or change of circumstances 
occurs which is so fundamental as to be 
regarded by law as striking at the root 
of the contract as a whole, fit is the 
Court which can pronounce the contract 
to be frustrated and at an end. 


31. The case of frustration was 
mot laid in the plaint, herein. No issue 
ion that aspect of the matter was raised 
or settled, 


32. In view of the absence of the 
pleading of frustration of the contract, 
the claim or quantum meruit of the 
plaintiff cannot be considered in my 
opinion. In any event the instant case 
does not appear to me to be a case of 
frustration of the contract. In the case 
of frustration of the contract the im-~ 
possibility of performance as has been 
laid down by the authorities noted ear- 
lier is brought about by a supervening 
event which the parties to the contract 
could not foresee reasonably. But in the 
instant case the parties to the instant 
contract at the time of entering therein 
certainly could foresee that for very 
many reasons including breach on the 
part of either vendor or purchaser the 
transaction for sale might not be com- 
pleted, The breach on the part of pur- 
chaser did not lead to an impossibility 
of performance by the plaintiff as con- 
templated by Section 56 of the Indian 
Contract Act. 


33. For the reasons stated above 
I propose to answer the issues as settled 
as follows: 


1. (a) No, 

1. (b) Does not arise, |, 

2. No. id 

3. None, 

34. The guit ‘is dismissed. In the 


facts and circumstances of the case I do 
not make any order as to costs, 


Suit dismissed, 
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Smt. Saranalata Dasi, Appellant v. 
Monimohon Modak and another, Rese 
eases 


. A, D, No, 1195 of 1962, Dj» 
mice 


Civil P, C. (1908), S. 144 — Scope -= 
Decree “reversed or varied” — Interpre+ 
tation of. 


Restitution under Section 144 need 
mot necessarily be confined only to cases 
where the decree has been “varied or 
reversed” in appeal or revision, It equals 
ly extends to cases where the decree is 
varied or reversed by any other Cour? 
by any of the other modes. (e.g. suit 
for declaration that the sale held in exes 
cution of a rent decree was fraudulent 
and inoperative), (Para 2} 


Apurbadhan Mukherjee and Krishna 
Benod Roy, for Appellant; Dhirendra 
Nath Das, for Respondents, 


JUDGMENT:— This appeal arises 
out of a arattrsas raed restitution under 
Section 144 of the Ci In execu» 
tion of an ex parte ea decree, the suit 
property was auction-purchased by the 
respondents. The appellant brought a 
title suit for a declaration that the sale 

held in execution of the aforesaid rent 

decree, was fraudulent and inoperative, 
The learned Munsif decreed the appels 
Thereupon she filed an ap- 
plication for restitution of the disputed 
property under Section 144, Civil P. C. 
The trial Court allowed her application 
and granted restitution. On appeal. the 
learned Subordinate Judge reversed the 
decision of the trial Court upon the view 
that the appellant was not entitled to 
have the restitution of the suit property 
as the said rent decree had not been 
varied or reversed. 


2. It was found by the learned 
Munsif that the respondents obtained the 
rent decree against the appellant by pras 
ctising fraud upon her. If a decree has 
been obtained by fraud it may be pos- 
sible to have it varied or reversed by 
another Court in another suit. There 
seems to be no reason why restitution 
under Section 144, Civil P. C.. should be 
confined only to cases where the decree 
has been “varied or reversed” in appeal 
or revision and hag not been “varied or 


* reversed” by any Court by any of the 


other modes, 

3. It seems that the learned Sub- 
ordinate Judge was in error in holding 
that as the rent decree had not been 
varied or reversed in ap . the ap» 
pellant was not entitled to restitution. 


4, In the result, this appeal Is 
allowed, the judgment and decree of the. 


EP/EP/C901/72/LR/VBB 


t973 7 
Court of appeal below are set aside and 
that of the trial Court restored 

5. ‘There will be no order as to 


costs, « : 
Appeal allowed, 


AIR 1973 CALCUTTA 141 (V 60 C 33) 
SALIL KUMAR DATTA, J. 
_. Union of India, Appellant v. Ganga- 
bishan Banshilal, Respondent, 
A. F. A, D. No, 513 of 1963, D/+ 
22-3-1971, 
(A) T. P. Act (1882). S. 135-A (1) 
nd (2) —~ Marine Insurance Act (1963), 
. 79 (1) and (2) — Loss of goods insur- 
— Insurer compensating total loss 
to insured — Insured cannot bring suit 
against those responsible for loss for 
damages, 


In case of payment of total Joss by 
the insurer there is an abandonment of 
his rights by the insured and the insurer 
becomes the owner of the thing that, is 
lost. Jt is the insurer who can main- 
tain a suit against the person responsi~ 
ble for the loss of the property insured 
and the insured has no locus standi to 
file a suit. AIR 1971 Cal 491, Followed; 
1896 AC 250 oe AIR 1957 Cal 190 & AIR 
ate Cal 362 & (1958) 62 Cal WN 539 

& (1962) 66 Cal WN 419, Discussed. 

(Paras 7, 10 and 12) 

(B) Contract Act (1872), S. 4 — 
Loss of goods insured — ImSured ac- 
cepting receipt of his total loss from in- 
surer -~ Insured cannot enforce his 
claim for loss against those responsible 
for less, AIR 1963 SC 250, Foll. 

. (Para 13) 

Cases Referred : Chronological Paras 
AIR 1971 Cal 491 = S, A. No, 381 
of 1959, D/~ 16-3-1970. Union of 
India v. oo American Insu- 


rance Co. Ltd 8 


AIR 1964 Cal 362, Textiles and 
Yarn (P) Ltd, v. Indian National 
Steamship Co. Ltd. . 

AIR 1963 SC 250 = (1963) 2 SCR 
168, Lala Kapurchand v. Mir 
Nawab Hidayatalikhan Azamijah 13 

{1962) 66 Cal WN 419 = 1962 Cal 
LJ 140, Union of India v. Alli- 
ance Insurance Co. Ltd. 9 

(1958) 62 Cal WN 539 = (1958) I 
Cal LJ 58, Alliance Insurance z 
Co. Ltd, v. Union of India 9 

AIR 1957 Cal 190 = 98 Cal LJ 
106. Indian Trade and General 
Insurance Co .Ltd. v. Union of 


India 7, 8 
1896 AC 250 = 65 LJPC 38, King ` 

v, Victoria Insurance Co. Ltd. 7, 8 
(1877) 3 AC 279 = 3 Asp MLC 

567. Simpson v. Thomson 9 
EP/EP/D83/72/BDB/VBB 


Union of India v. Gangabishan (S. K. Datta J.J 
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Ajoy Kumar Basu, for Appellant; C, 
Tondon and Giam Kaur, for Respondent. 


JUDGMENT:— This is an appeal by 
the defendant, Union of India as owning 
the concerned railway against a judg< 
ment and decree of reversal decreeing 
the plaintiff’s suit. The plaintiff's case 
is that a consignment of 7 bales of cotton 
piece goods of which the plaintiff was 
the owner, was delivered to the railway 
at Ahmedabad on March 23. 1959 for 
carriage and delivery to Shalimar, Six 
bales of goods were delivered but one 
bale wag not delivered to the plaintiff, 
In these circumstances, the plaintiff on 
due service of requisite notices institut- 
ed the instant suit on June 9, 1960 claim< 
ing damages for non-delivery of the 
goods valuing the suit at Rs. 1062.75 P 
as the value of the goods together with 
the excise duty. freight and higher 
market price. The suit was contested 
by the defendant by filing a written 
statement contending inter alia that the 
plaintiff had no locus standi to institute 
the suit and the requisite notices were 
mot legal, valid or sufficient and nof 
properly served, 


2. In the course of trial before 
the learned Munsif it transpired that 
the insurer had compensated the plain= 
tiff for his total loss arising from the 
loss of the bale for which the suit was 
instituted long before the institution of 
the suit, A letter of suborgation was 
accordingly given by the plaintiff to the 
insurer. the General Assurance Society 
Ltd. as also a special power of attorney 
both dated October 5, 1959 whereby the 
plaintiff assigned, transferred and aban- 
doned to the Insurance Company all his 
rights against the Railway Company or 
other persons whatsoever caused or aris- 
ing by reason of the said damage or loss, 
giving all powers to the insurance com~ 
pany to take all lawful ways and means 
in its name or otherwise at its risk and 
expenses to recover the said damage or 
loss and subrogating to the Insurance 
Company the same rights he had in con-~ 
sequence of the said loss. This letter of 
subrogation was issued in consideration 
of the sum of Rs. 971.23P. paid by the 
insurer to the plaintiff in full settle- 
ment of the plaintiff's claim for non= 
delivery under the policy issued by the 
Insurance Company in respect of the 
said consignment, 


3. The learned Munsif on a trial 
on evidence held that by that subroga- 
tion the plaintiff divested himself of all 
rights and remedies available against 
the railway. It was accordingly held 
that the plaintiff had no locus standi to 
institute the suit and the suit as framed 
was not maintainable by him. It may 
be mentioned here that the Insurance 
Company was not a party to the said 
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suit, which, in the premises, was dis- 
missed, 


4, An appeal was taken by the 
plaintiff against the said decision and 
the appellate Court took the view that 
the right to sue remains with the insured 
even after he subrogated his rights in 
favour of the insurer, Accordingly it 
was held that the plaintiff had the right 
to sue the railway and in view of the 
fact that a suit by the Insurance Com- 
pany against the Union of Indig would 
by then be barred by limitation there 
could be no apprehension of another suit 
for the same claim by the insurer as ob- 
served by the trial Court. The plain- 
tiffs suit was accordingly decreed by 
allowing the appeal before him, The 
present appeal is against the said deci- 
sion by the Union of India. 

5. The only point with which the 
present appeal is concerned is whether 
the suit is maintainable by the plaintiff 
in view of the payment to him by the 
insurer of the total loss by the Insurance 
Company claimed in the suit. It will be 
appropriate to consider the legal posi- 
tion in the light of the British statute 
and decisions thereon on which our law 
js based. The relevant British law about 
the rights of the insurer on payment is 
contained in Section 79, sub-sections (1) 
and (2) of the Marine Insurance Act, 
1906 (6 Edw, 7, ¢.41). These two sub- 
sections are incorporated in’ our Trans- 
fer of Property Act. 1882 in its S, 1385-A, 
sub-sections (2) and (3). In our Marine 
Insurance Act, 1963 the above sub-sec~ 
tions have been incorporated in S, 79 as 
its sub-sections (1) and (2) and after 
coming into operation of the said Act 
on August 1, 1963,. these sub-sections 
have been deleted from the Transfer of 
Property Act. At the time. the cause 2 
action in the present suit arose and its 
trial was held. the above two-sections were 
part of Section 135-A of the Transfer of 
Property Act as stated above, 

6. In Halsbury’s Laws of England, 
8rd Edn, Vol. 22 in Art, 309 the general 
principle of subrogation was stated in 
the following manner:— 

Art, 309. General Principle of Sub- 
rogation, 

“Where the Insurer pays for a total 
loss, either of the whole, or in the case 
of goods of any apportionable part of 
the subject-matter insured, he thereupon 
becomes entitled to take over the in- 
ferest of the assured in whatever may 
remain of the subject-matter so paid for, 
and he thereby is subrogated to all the 
rights and remedies of the assured in 
and in respect of that subject-matter as 
from the time of the casualty causing 
the loss. Subject to the foregoing, 
where the insurer pays for a partial 
loss, he acquires no title to the subject- 
matter insured, or such part of it as may 
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remain, but he is thereupon subrogated 
to all rights and remedies of the assured 
in and in respect of the subject-matter 
insured as from the time of the casualty. 
causing the loss. in so far as the assur 
ed has been indemnified by the insurer 
for the loss”. 

Further in Art. 311, the distinction bes 
tween subrogation and rights arising on 
abandonment is stated as follows:— 

Art. 311. “The rights given by sub« 
rogation must be distinguished from 
those resulting from abandonment, in 
case of total loss. The insurers, by vir- 
tue of the abandonment, become entitl« 
ed to the property in the thing insured 
and to all rights incident to the pro« 
perty; whereas, by subrogation, they be 
came entitled to rights and remedies 
which mav not depend upon the owner« 
ship of the thing insured”, 

7. It is thus clear that in British 
Law in cases of payment of the total 
loss, the insurer by abandonment bes 
comes entitled to all rights of ownership 

f the thing that is lost; while by sub« 


` rogation the insurer becomes entitled to 


the benefit of the claims and other re- 
medies which may be independent of 
the ownership of the thing itself as was 
stated by Lord Blackburn in Simpson v, 
Thomson (1877) 3 AC 279 at p. 293. In 
Arnould’s British Shipping Laws Vol. 10, 
The Law of Marine Insurance and Avex 
rage Part 2 at page 1222 it is stated thaf 
in cases of subrogation the underwriter 
is only entitled to the benefit of such 


‘remedies, rights. or other advantages as 


the assured would himself be able to 
enjoy and the underwriter has no in« 
dependent rights of his own and cannof 
even sue in his own name. In King v. 
Victoria Insurance Co, Ltd.. 1896 AC 950 
at p. 256 it was held that: 

EEEE subrogation by act of law 
would not give the insurer a right to 
sue in a Court of law in his own name. 
But the difficulty is got over by the 
force of express assignment of the bank’s 
claim and of the Judicature Act. as the 
parties must have intended that it should 
be when they stipulated that nothing in 
the assignment should authorise the use 
of the bank's name”, 

In the light of the above proposition, it 
is clear that in cases of payment of total 
joss by the insurer there is an abandon- 
ment of his rights by the insured and 
the insurer by such abandonment be- 
comes the owner of the thing that is lost. 
This law has been laid down in sub-set- 
tion (2) of S, 135-A of the Transfer of 
Property Act as already noted while 
subrogation, which applies to the cause 
in which any loss is reimbursed by the 
party indemnifying whether it be partial 
or total, is incorporated in sub-sec< 
tions a and (3) of S. 135-A of the above 
Act. In the case of Indian Trade and 
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General Insurance Co, Ltd, v, Union of 
India, AIR 1957 Cal 190 it was held that 
where there was no assignment of the 
claim by the’ insured to the insurer the 
deed of subrogation gave the plaintiff 
insurer nothing more than what he 
would have under S. 235-A, sub-sec, (3) 
of the said Act. ‘There was no assign- 
ment af the subject-matter ofthe insu- 
rance and in absence of the same the 
plaintiff was not entitled to file a suit 
in his own name. In the case of Textiles 
& Yarn (P) Ltd. v. Indian National 
Steamship Co. Ltd.. ATR 1964 Cal 362 it 
was held that the insurer cannot main- 
tain an action in his own name although 
there is subrogation of the claims of the 
insured in his favour and in order to 
entitle the plaintiff insurer to maintain 
an action in his own name there must 
be an assignment of the claim by the 
insured in favour of the insurer, ; 

8. In the case of Union of India 
v. Great American Insurance Co. Ltd. in 
S. A. 381 of 1959. decided by a Division 
Bench of this Court on 16-3-1970 = (re- 
ported in AIR 1971 Cal 491) the. above 
Calcutta decisions. being of the single 
bench. were considered and at was ob- 
served by P. N. Mookerji, J. speaking 
for the Court as follows:— 


“Apart from that (that the above 
decisions were concerned with sub-sec- 
tion (3)) however, it seems to us that the 
subrogation, contemplated both under 
sub-sections (2) and (3), would entitle 
the insurer to institute the suit in its own 
mame, Essence of subrogation. is sub= 
stitution. Indeed on this statutory sub=- 
rogation, the insurer, on the wordings 
the statute itself, becomes entitled to all 
rights and remedies of the insured per- 
son in respect of lost goods. for which 
he had made the payment or indemni- 
fied the insured. From this point of 
view, this subrogation is wider than the 


subrogation contemplated in this very 
Act.under Section 92 in the case of 
mortgages, Under Section 92 the sub- 


rogee becomes entitled to the rights only 
of the original mortgagee concerned. In 
spite of that. however, it has uniformly 
and consistently been held that, by 
reason of such acquisition of rights he 
was entitled to enforce them in the same 
manner as the original’ mortgagee con- 
cerned, or in other words, entitled to 
enforce them on ‘that footing in his own 
mame. We do not think a different situa- 
tion was contemplated by using the same 
word in more comprehensive form in 
Section 135-A, sub-sections (2) and (3). 

is view is further strengthened and 
confirmed by reference to sub-sec, (4) 
of this section ,........006 

We would, accordingly, hold that 
the instant suit would be maintainable 
and the plaintiff insurance company 
would have locus standi to maintain the 
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same in his own name, be it considered 
to be a case under sub-section (2) or (3) 
of S. 135-A. In this view, we are not 
prepared to accept the opinion on this 
aspect of law as expressed in AIR 1957 
Cal 190 relying inter ‘alia on the observa- 
tions of the Privy Council in 1896 AC 
250, The legislature in this country made 
a deliberate departure from that view. 
if it was really to the contrary, in Sec- 
tion 135-A of the Transfer of Property 
Act, with which we are here concerned 
and the analogous Section 92 of the 
same Act”, 


9. The decision in Alliance In- 
ae Co, Lid, v. Union of India, (1958) 

2.Cal WN 539, a case under sub-sec~ 
ae (2), holding in favour of the main- 
tainability of the suit by the insurer in 
his own name was approved. In case 
of Union of India v, Alliance Insurance 
Co, Ltd. (1962) 66 Cal WN 419, the 
Court held that the assignment in ques- 
tion was an assignment of the goods and 
of all actionable claim in respect thereof 
and it was not an assignment of the 


` mere right to sue for damages and as 


such not hit by Section 6 (e). Accord- 
ingly the Insurance Co. was held entitl- 
ed to maintain the action against the 
railway, 


10. In the light of the above 
authorities the present case will have to 
be considered.. There is no dispute in 
the present case that the payment by 
the insurer was of the total loss and ac- 
cordingly sub-section (2) would be at- 
tracted. On the authority of the case 
of Great American Insurance Co, Lid. 
cited above, which is binding on me, 
there is no difficulty in holding that in 
the instant case, the suit would be 
maintainable by the Insurance Company. 
In view of the provision of the sub-sec- 
tion (2), the Insurance Company became 
entitled to the rights of the insured 
in respect of the subject-matter and even 
on subrogation or the above authority. 
the Insurance Company would thereby 
be entitled to institute the suit, 


11. Mr.-Ajay Kumar Basu, the 
learned | Counsel for the appellants has 
referred me to the above decisions and 
submitted that on their authority, the 


present suit would be maintainable 
if it was filed only by the insurance 
company. Mr. C. Tondon, the learned 


counsel for the respondent has submit- 
ted that the above authorities only lay 
down that the suit by an insurance com- 
pany would be maintainable. but even 
they are no authority for holding that 
a suit by the insured would not be main- 
tainable. particularly in view of the pro- 
visions of the Special Power of Attorney 
whereby provision was made for institu- 
tion of the suit in the name of the in- 
sured. The other contention of Mr. 
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Tondon, that there was no assignment 
of the subject-matter of the claim, does 
mot require any further consideration in 
view of the decision in Great American 
Insurance Company’s case cited above. 

12. We have seen that on the 
authority of the above decision, the in~ 
surer is entitled to maintain the suit in 
its own name and for its own benefit. 
The interest which the insured had in 
the subject-matter insured passed on 
the insurer on payment of the total loss 
under provisions of sub-section (2) of 
S. 135-A of the Act. This being a rest- 
ing of interest under the statute, no 
document for such transfer of interest 
is necessary: or called for, as contended, 
The insured on payment of the total loss 
was divested of all interest he had in 
the goods insured so that he had no fur~ 
ther right or interest in the subject~ 
matter and thus no locus standi to sue 
for any damage arising from the loss of 
such goods. It would also be inconceiv~ 
able in law that separate suits by the 
insurer and the insured for the identi- 
cal claim would be maintainable against 
the railway so as to put it under double 
fieopardy for damages for loss of the 
‘same consignment. Such liability is 
neither warranted by the Railways Act 
nor the Contract Act nor under the Code 
of Civil Procedure, as the insured, in 
such circumstances, will have no cause 
of action against the railway. The view 
of the appellate Court in granting a 
decree to the insured that the claim of 
the insurer against the railway had then 
become time barred is wholly erroneous, 
as it postulates that both the insured 
and the insurer had the right to sue and 
such proposition militates against the 
basic principles of law as discussed 
above. Even on mere subrogation that 
has come into operation by statute, the 
plaintiff. on the authority of the above 
decision, would have no right to sue. 
It must accordingly be held that the suit 
fis not maintainable by the plaintiff. 

13. There is another ground 
for which also the suit should fail, TE 
was held in the case of Textiles & Yarn 
{P) Ltd., AIR 1964 Cal 362 (supra). re« 
lying on the .case of Lala Kapurchand 
v. Mir Nawab Hidayatalikhan Azamjah, 
AIR 1963 SC 250 that where the plain« 
tiff accepted the performance of the con< 
tract of a promise from insurer by re 
ceipt of his total claim, he would not be 
allowed to enforce the same against the 
defendant in view of Section 41 of the 
Contract Act. On this ground also. the 
plaintiff's suit against the railway is 
bound to fail for having accepted per~ 
formance of the contract from the in- 
surer, 


14, In the result this appeal suc- 
ceeds and is allowed and the judgment 
and decree under appeal are set aside 
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and those of the trial Court restored. I 
however direct that the parties will bear 
their own costs throughout, 

Appeal allowed, 


AIR 1973 CALCUTTA 144 (V 60 C 34) 
SANTOSH KUMAR 
' CHAKRAVARTI, J. 
Hemanta Kumar Dey, Petitioner v. 
oo Devi Tibriwalla, Opposite 


= Civil Rule No, 2556 of 1971, D/e 
9-2-1971. 

Index Note:— (A) Civil P. C. (1908), 
Order 21, Rule 100 — As Section 5 of 
the Limitation Act (1963), is not appli- 
cable to any of the provisions of O. 21, 
an application under the ruie filed after 
thirty days period of limitation from the 
date of dispossession is liable to be dis- 
missed in ine, z (Para 2) 
.. Hirendra Chandra Ghose and Samin~ 
dra Chandra Ghose, for Petitioner; 





Ashoke Kumar Sengupta, for Opposite ` 


Party. 


_, ORDER: ‘An application under 
Order 21, Rule 100 of the Code of Civil 
Procedure had been filed by the oppo- 
site party No 1 on .the 2nd August, 1968 
and the allegations are that she was dis 
possessed from the premises in question 
on the 25th May. 1968 but she came to 
know about it only ten days before the 
and of August, 1968, as she was af 
Kathamandu. The decree-holder, who 
fis the petitioner before me, contended 
that the application was time barred nof 
having been filed within thirty days from 
the date of dispossession and prayed to 
the Court that this point may be taken 
up at a preliminary hearing of the 
issues. The court below did not accede 
to that prayer. even allowed the prayer 
of the opposite party No. 1 to be exa- 
mined on commission and then wanted 
to take down the evidence on all the 
points and then dispose of the point 
of limitation also along with the other 
issues, The decree holder has come up 
against that order in this rule. 


2. Tt is clear that such an appli- 
cation has to be filed within thirty days 
from the date of dispossession, and here 
the date of dispossession, is the 25th 
May, 1968, and the application has been 
a much beyond thirty days from that 

ate. 
1963, would show that it, would not 
apply to any of the provisions of O. 21 
of the Code of Civil Procedure. In the 
circumstances, it was not necessary for 
the learned Munsif to go into other 
questions or to take down any evidence 
at all and he should have dismissed the 
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Section 5 of the Limitation Act, - 
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miscellaneous case af once as time bar- 
red. 

3. This Rule therefore succeeds 
and is made absolute, the order passed 
by the learned Munsif is set aside and 
the application under Order 21, Rule 100 
of the Code of Civil Procedure is dis- 
missed without costs as time barred. 
The opposite party No. 1 may file a suif 
under Order 21, Rule 103 of the Code, 
if so advised, if it lies, 

: 4, Each party. will bear its own 
costs in this Court. 

5, Let the records go down as 
quickly as possible, 


Application allowed, _ 





AIR 1973 CALCUTTA 145 (V 60 C 35) 
FULL BENCH 

ARUN K. MUKHERJEA, SABYASACHI 
I AND M. M. DUTT, JJ. 


Manindra Nath Bose, Appellant v. Bala- 
ram Chandra Patni and others, Respondents. 


- Reference No. 1 of 1970, D/- 28-7-1972, 
against Judgment of S. K. Chakravarty and 
S. K. Dutta, JJ., in C. P. A. No. 29 of 1964. 
Index Note: — (A) Easements Act 
(1882), Sections 15 and 17 — Acquisition by 
prescription — Ferry right — An ‘exclusive 
right to ferry cannot be acquired by pres- 
cription. (1871) 16 Suth WR 281 and (1881) 
IR 6 Cal 608, Overruled. (1891) ILR 18 
Cal 652, Approved. (X.-Ref: Bengal Ferries 
Act (1 of 1895), Section 16). (@ara 13) 
Brief Note: — (A) The right to ferry 
can be acquired either by an express or an 
implied Crown grant. Both under the Eng- 
lish Law and, under the Indian Law when 
a right to ferry is created by a grant from 
the Crown the person in whose favour such 
a right is created acquires a monopoly, so 
that his right cannot be disturbed by the 
setting up of a rival ferry in the neighbour- 
hood. (Case law discussed). 


(Paras 10 and 12) 

Where the plaintiffs case is that their 
predecessor-in-interest acquired the exclu- 
sive right to ferry under a grant from the 
“Ruling Power”, i.c., from the Crown, and 
there is no dispute that the plaintiffs have 
been running the ferry in question since 
time immemorial without interruption by 
anybody and there is also no allegation that 
anybody else ever exercised any right of 
ferry at the ghat in question side by side 
with the plaintiffs, and this right of the 
plaintiffs was recognised even by the joint 
Magistrate who was entrusted with the main- 
tenance of public ferries, it will not be un- 
reasonable to presume a Crown grant in 
- favour of the plaintiff. (Para 14) 
Further, a right to ferry does not de- 
pend upon the ownership of the landing 
places on either side of the river. It would 
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be sufficient if it is proved that a person 
claiming such a right has right to embark 
and disembark passengers and goods on the 
landing places. Therefore when there is evi- 
dence that Government of Eastern Pakistan 
granted visas to the boatmen of India 
under a reciprocal arrangement and the 
people of one State could carry passengers 
across the river to the other State, it can- 
not be said that the plaintiffs’ right to ferry 
cannot be declared on the ground that parti- 


cular point fell within the territory of 
Eastern Pakistan. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1935 All 481 = 1935 All LJ 444, 
Ram Sakal Mullah v. Nageshar 


Mullah 
(1916) 1 AC 57 = 113 LT 1032, 
Hammerton v. Dysart 


(1891) ILR 18 Cal 652, Nityahari Roy 


v. Dunne 

(1881) ILR 6 Cal 608 = 7 Cal LR 
504, Parmeshari Prosad Narain Singh 
v. Mahomed Syud 6, 13 


(1871) 16 Suth WR 281, Kishoree Lal 
Roy v. Gokool Monee Chowdrain 6, 13 


Chandra Nath Mukherjee, for Appel- 
lant; Hari Pada Saha, for Respondents. 


M. M. DUTT, J:— This appeal has 
been referred to the Full Bench by a Divi- 
sion Bench of this Court consisting of S. K. 
Chakrav and S. K. Datta, JJ., for the 
decision of the question whether an exclu- 
sive right to ferry can be acquired by pres- 
cription. The reference has been made 
under Rule 7, Chapter VII of the Appellate 
Side Rules, 


2. The plaintiffs instituted the suit 
against the defendants for a declaration of 
their exclusive right to ferry across the river 
Kalindi and for a permanent injunction res- 
training the defendants from interfering with 
their said right. The defendants were sued 
in a representative character under Order 1, 
Rule 8 of the Code of Civil Procedure as 
representing the boatmen community of the 
village Hingulganj, within P. S. Hasnabad, 
in the district of 24-Parganas. 


3. Kalindi is a public navigable river 
to the east of Hingulganj market situate at 
the village Hingulganj. The case of the 
plaintiffs is that their predecessor-in-interest 
Ramchand Patni acquired this exclusive right 
by a grant from the ‘Ruling Power’. The 
ferry is known as ‘Ramchand Patnir Kheya’. 
It has been alleged by the plaintiffs that 
from time immemorial they have been exer- 
cising an exclusive right to ferry passengers 
and goods from MHingulganj market to 
Basantpur market across the river Kalindi. 
In January 1954, the defendants Nos. 5 and 
6 with the help of defendants Nos. 1 to 4, 
made an attempt to start a rival ferry at the 
same place which lead to a proceeding under 
Section 144, Criminal Procedure Code. Hence, 
the plaintiffs instituted the suit for the re- 
liefs aforesaid. 


td 
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4, The case of the defendants is that 
there is no existence of a ferry between 
Hingulganj and Basantpur as alleged by the 
plaintiffs and that in any event, the plaintiffs 
cannot have an exclusive right of private 
ferry across the river Kalindi. On the date 
of the suit Basantpur and half of the river 
Kalindi belonged to Eastern Pakistan. It 
was contended by the defendants that as 
Basantpur and half of the river Kalindi be- 
longed to the Dominion of Pakistan, the 
plaintiffs could not claim any right to ferry 
across the territorial waters of another Domi- 
nion. 


5. The learned Munsif came to the 
findings that the plaintiffs had no right to 
any private ferry and that they were not 
also entitled to this right under Section 16 
of the Bengal Ferries Act. The learned 
Munsif further held that the plaintiffs could 
not claim any such right over the territorial 
waters of another Dominion. Upon these 
findings, the learned Munsif dismissed the 
suit: On appeal by the plaintiffs, the learn- 
ed Subordinate Judge held that the- plaintiffs 
had a right to ferry across the river Kalindi 
from Hingulganj to Basantpur. The learned 
Subordinate Judge, however, found that the 
plaintiffs failed to establish that they had an 
exclusive right to ferry across the river as 
claimed by them. The learned Subordinate 
Judge, accordingly, allowed the appeal in 
part and passed a decree restraining the 
defendants from disturbing the plaintiffs’ 
right to ferry between Hingulganj and 
Basantapur. The other relief, namely, decla- 
ration of the plaintiffs’ exclusive right to 
ferry was disallowed by the learned Subordi- 
nate Judge. 


6. Against the judgment and decree 
of the learned Subordinate Judge the plain- 
tiffs preferred a second appeal to this Court. 
Niyogi, J., who heard the appeal, came to 
the finding that the plaintiffs had an exclu- 
sive right to ferry across the river -Kalindi 
between Hingulganj and Basantpur. In 
view of the said finding, Niyogi J. allowed 
the appeal and granted the declaration as 
prayed for by the plaintiffs. Niyogi J., how- 
ever, granted leave to appeal to the defend- 
ants under cl 15 of the Letters Patent. The 
defendants preferred an appeal to‘the Divi- 
sion Bench. The Division Bench consisting 
of Chakravarty and Datta, JJ., was of the 
view that there was a conflict of decisions 
of this Court on the question whether an 
exclusive right to ferry can be acquired by 
prescription. It was pointed out by the 
Division Bench that in two Bench decisions 
in Kishoree Lal Roy v. Gokool Monee 
Chowdrain, (1871) 16 Suth WR 281 and 
Parmeshari Proshad Narain Singh v. Maho- 
med Syud, (1881) ILR 6 Cal 608, it was held 
that an exclusive right to ferry could be ac- 
quired by prescription, but in a subsequent 
-Bench decision in Nityahari Roy v. Dunne, 
(1891) ILR 18 Cal 652, a contrary view was 
taken and it was held that such a right could 
not be acquired by prescription. In view of 
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the conflict of decisions, the Division Bench 
referred the matter to the Full Bench. 


7. It has been already stated that the 
learned Subordinate Judge has found the 
existence of the ferry between Hingulganj 
market to Basantapur market across the river 
Kalindi. There was a dispute between the 
parties about the location of the ferry ghat 
at Hingulganj. According to the plaintiffs 
the ghat is situate on Plot No. 1610, but ac- 
cording to the defendants there is no exis- 
tence of the ghat on the said plot. The 
learned Subordinate Judge has found that 
the għat is admittedly situate by the side 
of the Customs Checkposts in C. S. Dag No. 
1610. In spite of the said finding the learned 


. Subordinate Judge has held that the ghat is 


not situate on that plot. Niyogi, J., came 
to the finding that the ghat was situate on 
that plot. . In our view, the finding of the 
learned Subordinate Judge that: the ghat is 
not situate on plot No. 1610 cannot be re- 
conciled with its finding that the ghat is ad- 
mittedly situate by the side of the Customs 
Checkposts in C. S. Plot No. 1610. We 
are unable to accept the contention of Mr. 
Mukherjee, the learned Advocate for the ap- 
pellants that Niyogi, J., was not right in 
interfering with a finding of fact made by 
the learned Subordinate Judge. 


8. The next point that was argued 
by Mr. Mukherjee was that Basantapur mar- 
ket having been situated in Eastern Pakis- 
tan (now in Bangladesh), the plaintiffs’ claim 
for a right to ferry between Hingulganj and 
Basantapur should not be declared. We do 
not, however, accept this contention. A 
right to ferry does not depend upon the 
ownership of the landing places on either 
side of the river. It would be sufficient if it 
is proved that a person claiming such a right 
has a right to embark and disembark passen- 
gers and goods on the landing places. There 
is evidence in this case that Government of 
Eastern Pakistan granted visas to the boat- 
men of India and under a reciprocal arrange- 
ment, the people of one State could carry 
passengers across the river to the other State. 
In view of this evidence, which has been ac- 
cepted by the learned Subordinate Judge, it 
cannot be said that the plaintiffs’ right to 
ferry cannot be declared on the ground that 
Basantapur fell within the territory of Eastern 
Pakistan. Niyogi, J., also took the same 
view as that of the learned Subordinate 
Judge. This contention of Mr. Mukherjee, 
therefore, fails. 


9. - The most important question 
which arises for our consideration in this ap- 
peal is, whether the plaintiffs have acquired 
an exclusive right to ferry between these two 
points, namely, Hingulganj and Basantapur 
across the river Kalindi. In India, there is 
no law which prescribes the mode for the ac- 
quisition of any private right to ferry across 
navigable rivers. It is, however, well settled 
that a right to ferry can be acquired by a 
grant from the Crown and also by prescrip- 
tion. The bed of a navigable river belongs 
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to the Crown and the Crown is therefore 
entitled to grant a right to ferry to any per- 
son. Under the English Law also, ferry 
right can be acquired under a grant from 
the Crown or by prescription. The law on 
the point has been clearly stated in para- 
graph 394 at page 235 of Volume 17 of the 
3rd Edition of Halsbury’s Laws of England, 
as follows:— 


“A ferry is a franchise, and is created 
by royal grant, or in modern days by Act 
of Parliament * * * It can be acquired by 
prescription at common law, which presumes 
a grant prior to the reign of Richard I 
(1189) or by proof of facts from which a 
modern grant can be inferred. 


If there is already an existing ferry be- 
tween two towns in the hands of any per- 
son, the grant of another ferry between the 
same towns is void.” 


10. It is clear from the above state- 
ment of law that in England a ferry right 
can be acquired either by an express grant 
from the Crown or by prescription from 


which a Crown grant can be presumed. It - 


follows, therefore, that the right can be ac- 
quired either by an express or an implied 
Crown grant. The law of England does not 
recognise any private right to ferry. 
India, however, private rights to ferry have 
been recognised since a very long time. Ben- 
gal Regulations 6 of 1819 and Northern 
India Ferries Act (Act 17 of 1878) recognise 
the right to own private ferries. 


ii. The most important elements of 
a private right to ferry are the landing places 
on the two sides of the river. A person 
claiming a right to ferry across a river 
must show that he has a right to embark 
and disembark passengers and goods on 
either side of the river. He may show that 
he himself owns the landing places or has 
acquired the right to the landing places by 
a grant from the owners thereof or has 
acquired a right of easement for the purpose 
by prescription. This right to embark and 
disembark passengers and goods which he 
has acquired by prescription cannot be dis- 
turbed by any other person. In other words, 
another person cannot use the particular land- 
ing places for the said purpose. If anybody 
disturbs that right of the person who has 
acquired the same by prescription, that per- 
son can maintain an action for the disturb- 
ance of that right. Such a right is, however, 
confined only to the particular two points 
on both sides of the river, and the person 
acquiring such a right cannot prevent any 
neighbouring land owner from starting a 
ferry from the land owned by him. What 
he has acquired by prescription is the right 
to embark and disembark passengers and 
goods on the particular two points on both 
sides of the river. He has not acquired any 
such right on any other land and he can- 
not object to the starting of a ferry from an 
adjacent land by the owner thereof or by 
any person claiming under the owner. In 


Manindra Nath v. Balaram (FB) (M. M. Dutt J.) 


[Prs. 9-12] Cal. 147 
short, he does not acquire any monopoly 
right to ferry in the locality. 

12. Both under the English law and 
under the Indian Law when aright to ferry 
is created by a grant from the Crown the 
person in whose favour such a right is creat- 
ed acquires a monopoly, so that his right 
cannot be disturbed by the setting up of a 
tival ferry in the neighbourhood. In Ham- 
merton v. Dysart, (1916) 1 AC 57, Lord 
Haldane observed as follows:— 


“He is entitled to a monopoly of his 
line of ferry, and he has a cause of action 
against any one who carries either in that 
line or in another line of ferry so near as 
to make it an alternative way of carrying 
between substantially the same points * * *.” 
The principle behind the acquisition of such 
a monopoly right under a grant from the 
Crown has also been discussed in Hammer- 
ton’s case. Lord Haldane further observed 
in that case as follows:— 


“The right of the ferryman is to carry 
and to take a toll for carriage, and his right 
is coupled with an onerous obligation to 
maintain the ferry. It may well be that his 
exclusive right is given to. him as considera- 
tion for his undertaking this obligation, and 
that it is thus that he becomes entitled to 
what has been popularly called a monopoly. 
The origin of the right is the prerogative of 
the Crown, which is the guardian of the pub- 
lic interest.” 


In paragraph 400 at page 238 of Volume 17 
of the 3rd Edition of Halsbury’s Laws of 
England, it is stated as follows:— 


“A ferry, being a monopoly, is not grant- 
ed for the benefit of the ferry owner, but 
for the benefit of the public, so that the 
public may be certain of finding the means 
of transit across the river. In return for the 
monopoly the ferry owner must give attend- 
ance at due times, keep a reasonable and 
sufficient number of men and craft in pro- 
per order, and take but reasonable and uni- 
form tolls. He must carry all peaceable | 
wayfarers who are willing to pay. If there 
is no obligation to give attendance or to keep 
up boats there is no monopoly of a ferry.” 
A Bench of the Allahabad High Court con- 
sisting of Sulaiman, C. J. and Rachhpal 
Singh, J., in Ram Sakal Mullah v, Nageshar 
Mullah, ATR 1935 All 481 has held that ac- 
cording to English Law, an exclusive right 
of ferry can only be claimed by a person 
holding a grant from the Crown and that the 
foundation of that right, which is in the 
nature of a monopoly, is the obligation 
undertaken by the ferryman to the public 
and in consideration of that the Crown 
grants him the exclusive right which cannot 
be disturbed. Jt has been further held in 
that case that in India also an exclusive 
tight of ferry in the nature of.a monopoly 
can be claimed if there is-a franchise by 
the Crown. The monopolistic right arises 
as the ferryman in whose favour the grant 
is made has to perform some public duties. - 
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In the case of a private ferry the ferryman 
has no such obligation. A person having a 
private ferry, runs the ferry across the river 
without any obligation to anybody. The 
plying of the ferry’ depends upon his own 
sweet will. No one can compel him to run 
the ferry regularly or to maintain the same 
in proper order. It is for his own benefit 
that the ferryman runs the ferry. But when 
a right to ferry is created by a grant, the 
gtantee does not run the ferry only for his 
own benefit but also for the benefit of the 
public; the grantee has to discharge public 
duties. The profits which he earns is his 
remuneration and even the Crown cannot 
impair or interfere with the right created by 
it by the grant. 


13. Jt has been already stated that in 
the two aforesaid Bench decisions of this 
Court, namely, in Kishoree Lal Roy’s case, 
(1871) 16 Suth WR 281 and in Parmeshari 
Prosad’s case, (1881) ILR 6 Cal 608 it has 
been held that an exclusive right to ferry 
can be acquired by prescription. In neither 
of these two decisions, the principle under- 


lying the creation of a monopoly in favour - 


of a grantee of the Crown has been consi- 
dered. In Kishoree Lal Roy’s case no rea- 
son has been given by the learned Judges 
but it has only been observed that it is 
recognised that there are proprietary rights 
in a private ferry of such a nature that an- 
other party may not so interfere with the 
profits arising therefrom as would be the re- 
sults by running a boat, if not exactly on 
the same line, at least within such a distance 
as, for all practical purposes, would be the 
same as if it were on the same line. In 
Parmeshari Prosad’s case, Garth, C. J., ob- 
served that he would have doubted the lega- 
lity of such an extensive and an exclusive 
right as claimed by the plaintiff in that case 
had it not been for the fact that such rights 
had long been recognised as private property 
from times anterior to the Permanent Set- 
tlement. The later Division Bench: in Nitya- 
hari Roy’s case, (1891) ILR 18 Cal 652 have 
considered the two aforesaid Bench decisions 
of this Court and came to the conclusion 
that such an exclusive right could not be ac- 
quired by prescription. Most respectfully, 
we agree with the view expressed in Nitya- 
hari Roy’s case. In view of the principles 
of law discussed ‘above, we hold that an ex- 
clusive right to ferry cannot be acquired by 
prescription. 


14. The plaintiffs, however, have not 
founded their.case on the basis of acquisi- 
tion of their right to ferry by prescription. 
Their case is that their predecessor-in-inte- 
rest Ramchand Patni acquired this exclusive 
right to private ferry under a grant from 
the ‘Ruling Power’, that is, from the Crown. 
No document has been produced by the 
plaintiffs to show such a grant. It has, how- 
ever, been contended by Mr. Saha, the learn- 
ed Advocate appearing on behalf of the 
plaintiffs-respondents that in view of the 
` lexercise of such a right from time immemo- 
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rial, a grant vy.the Crown should be pre- 
sumed. The plaintiffs have produced a docu- 
ment (Ext. 1) which is an order by the Joint 
Magistrate of Alipore dated August 15, 
1972, whereby the learned Magistrate on the 
application of Pratap Chand Patni, the 
father of the plaintiff No. 1 restrained the 
Government officers from interfering with 
his right to ferry from the ghat in question. 
Exts. 3 and 3 (a) are two judgments of civil 
courts which show that. the said Pratap 
Chand Patni obtained a decree declaring his 
right to the ferryghat at Hingulganj and res- 
training one Durga Charan Patni and others 
from interfering with his right. There is no 
dispute that the plaintiffs have been running 
the ferry in question since time immemorial 
without interruption by anybody. ‘There is 
no allegation that anybody else ever exercis- 
ed any right of ferry at the Hingulganj ghat 
side by side with the plaintiffs. This right 
of the plaintiffs was recognised even by the 
Joint Magistrate who was entrusted with the 
maintenance of public ferries. Under these 
circumstances, it will not be unreasonable: to 
presume a Crown grant in favour of the 
plaintiffs. We therefore, hold that this right 
of private ferry of the plaintiffs has been 
created by a grant from the Crown. Niyogi, 
J., was perfectly justified in declaring the 
plaintiffs’ exclusive right to ferry from Hin- 
gulganj ghat. We would, accordingly, up- 
hold the judgment and decree passed by 
Niyogi, J. 

15. In the result, the Letters Patent 
Appeal No. 29 of 1964 preferred by the de- 
fendants-appellants is dismissed, but in the 
facts and circumstances of the case we do 
not make any order for costs in this appeal. 

ARUN K. MUKHERJEA, J.:-— 16. I 
agree. 


SABYASACHI, MUKHARSIL, J:— 17. 
I agree. 
Appeal dismissed. 





AIR 1973 CALCUTTA 148 (V 60 C 36) 
SPECIAL BENCH 
S. C. GHOSE, SALIL KUMAR DATTA 
AND A. K. JANAH, JI. 

Sk. Bafatulla Mukhtear and others, Peti- 
tioners v. State of West Bengal and others, 
Opposite Parties. 

Civil Revn. Nos. 2190-93 of 1961, 18 (w), 
553-559 (w), 36 (w), 462 (w) and 507 (w) of 
1968, D/- 15-12-1972, 


Index Notes — (A) Rules of High 
Court at Caleutta Appellate Side (1957), 
Ch. H, Rule 1 Gi) — Referemce to Special 
Division Bench. (X-Ref: Ch. VH, Rules 1, 


Brief Note: — (A). Where there was no 
difference of view between an’ earlier and a 
latter Division .Bench on any point of law 
or usage having force of law, but in view 
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of the contentions raised before the latter 
bench, which in that form were not 
raised in the earlier Bench, the lat- 
ter Bench felt on account of the 
constitutional importance of the question 
(vires of Section 5-A, W. B. Estates Acqui- 
sition Act) that the matter should be recon- 
sidered by a Special Division Bench and re- 
ference was made accordingly, it could not 
be said that the reference was not proper 
and that it was incumbent on the latter 
bench to refer the matter to a Full Bench 
under Ch. VII, Rule 1. AIR 1960 SC 936 
and AIR 1962 SC 83, Referred to. 

(Para 3) 


It cannot be said that the Special Divi- 
sion Bench is a Bench of co-ordinate juris- 
diction with a Division Bench of two judges 
so that it will not be possible for the Spe- 
cial Bench to differ from the decision in the 
earlier Division Bench if such contingency 
arises. If a Special Division Bench of three 
or more Judges which is a larger bench al- 
ways is to have co-ordinate jurisdiction with 
a Division Bench there will be no point or 
meaning in making provision for a reference 
to a Special Division Bench by a Division 
Bench. Further in view of Rule 9, Ch. a 
Bench so constituted is to be deemed to be 
a Full Bench. j (Para 4) 


Index Note: — (8) W. B. Estates Ac- 
quisition Act (1 of 1954) (as amended by 
Act 13 of 1954), Section 5-A — Validity — 
Section is not ultra vires the Constitution as 
it does not invest judicial power in the State 
Government. (X-Ref: Constitution of India, 
Articles 50, 154). 


Brief Note: — (B) Section 5-A is not 
ultra vires the Constitution as it does not 
invest judicial powers in the State Govern- 
ment which is the executive organ of the 
State. Section 5-A is concerned with an en- 
quiry as to whether any transfer of land 
within a certain period amounts to defeating 
the purposes of the Act, and the conse- 
quences following the findings. e en- 
quiry, in essence, is to examine, for the pur- 
pose of the Act, if the transfer is “bona 
fide” as defined in the section and parties 
have been given opportunity to adduce evi- 
dence in support of the “bona fide” charac- 
ter of the transaction. There is thus no lis 
between the parties to the transaction in the 
enquiry and the State Government is not re- 
quired to decide rights between the trans- 
feror and the transferee and the decision in 
the enquiry, it is expressly provided, will not 
affect the rights of the parties otherwise they 
may have against each other. There is no 
scope for any representations by the parties 
of their respective cases or rights nor is the 
decision directly capable of execution. For 
all these reasons it cannot be said that in the 
exercise of powers under Section 5-A, the 
State Government in any way exercises judi- 
cial functions or acts as a Tribunal or other- 
wise usurps the functions of the judicial 
organ of State. The exercise of such power 
is an executive function of the State as be- 
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ing essential and incidental to the perform- 
ance of its functions for implementing the 
provisions of the Act though exercise of such 
powers involve exercise of quasi-judicial 
functions, AIR. 1964 SC 648, Relied on. 
(Paras 23, 24, 26, 27, 28, 56) 
Neither the conferment of power to 
punish for contempt under Section 5 (5), 
Proviso 2 nor the history of legislation of 
the Act or its provisions indicate that the 
powers of the judiciary are ever intended 
to be vested in the State Government or its 
delegated officer. (Para 32) 


Assuming that under Section 5-A, the 
State Government is invested with the judi- 
cial or quasi-judicial powers, in absence of 
any rigid separation of powers or any pro- 
vision in respect thereof in the Constitution, 
it can not be held that conferment of such 
powers in the State Government is in any 
way unconstitutional or ultra vires the Con- 
stitution. (Paras 22, 23) 


Index Note: — (C) W. B. Estates Ac« 
quisition Act (1 of 1954) (as amended by 
Act 13 of 1954), Section 5-A (4) — Delega~ 
tion of power under — Js not invalid — 
Nor does it violate Article 166 (3). (X-Ref: 
Constitution of India, Articles 14, 154 (2) 
(b), 166 (3), 245). 


Brief Note: — (C) Section 5 (4) provi» 
des that the State Government may delegate 
all or any of its powers under this section 
to such officers in its service as it may deem 
fit. This is a conferment of executive 
powers by the State Legislature through a 
statute in terms with Article 154 (2) (b). In 
respect. of the executive powers and their 
delegation under Section 5-A, the Rules of 
Business framed by the Governor will thus 
have, in view of the specific provisions in 
the statute, no application. The delegation 
of powers under Section 5-A (4) thus is nei- 
ther invalid in law nor violative of Arti- 
cle 166 (3) of the Constitution which in the 
above situation has no application. There 
is no excessive or uncanalised delegation of 
power. ILR (1966) 1 Cal 495, Approved. 

(Paras 37, 38, 41, 42, 56) 

That under Section 5-A (4), the delega- 
tion is to be made to officer in the service 
of the State Government while Article 154 
(2) (b) speaks of conferment of power on 
any authority makes no difference. An offi- 
cer in service of the State Government on 
delegation of powers under the above sub- 
section is clothed with legal right to exer- 
cise powers under the Act and thus becomes 
an authority, in addition, to discharge the 
function provided therein apart from his be- 
ing a Government servant. (Para 39) 


Index Note: — (D) W. B. Estates Ac- 
quisition Act (1 of 1954) (as amended by 
Act 13 of 1954), Section 5-A — Initiation 
of proceeding under Section 5-A after final 
publication of Record of rights is valid in Jaw 
as the presumption of correctness attaches 
to entries therein on final publication under 
Sec. 44 (4) as revised by order under Sec- 
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tion 5-A. (X-Ref: Section 44 (4). ILR 
(1966) 1 Cal 495, Approved). (Paras 44, 56) 

Index Note: —- (LE) W. B. Estates Ac- 
quisition Act (1 of 1954) (as amended by 
Act 13 of 1954), Section 5-A (1) — Use of 
the words “transfer may not be boma fide” 
in order under — Effect. 


Section 5-A (1) provides that the State 
Government may enquire into any case of 
transfer “if in its opinion there are prima 
facie reasons for believing that such trans- 
fer was not bona fide”. The authority 
has to form an opinion for initiation of the 
proceeding which in the nature of things 
must be tentative as there is always an ele- 
ment of probability in .it. That being the 
position, though opinion formed should be 
above mere suspicion or apprehension, the 
form of an order that the transfer “may not 
be bona fide” it being expression of a ten- 
tative opinion is unexceptionable. Being a 
matter of subjective satisfaction on the exis- 
tence of the pre-conditions, formation of 
such opinion is not otherwise justiciable un- 
less such act is palpably absurd as no rea- 
sonable man even would form such opinion. 
The fórm of the order is therefore in ac- 
cordance with Section 5-A (1) and is un- 
challengable in absence of any attack on the 
formation of the opinion itself on grounds 
referred to above. ILR (1966) 1 Cal 495, 
Approved. (Paras 46, 56) 

Index Note: — (F) W. B. Estates Ac- 
quisition Act (1 of 1954) (as amended by 
Act 13 of 1954), Section 5-A (3) — Provi- 
sions of sub-section (3) of Section 5-A are 
integral parts of the Act and are valid and 
otherwise also protected by Articles 31-A 
and 31-B of the Constitution and there is no 
inconsistency between the said provisions 
and other sections of the Act. (X-Ref: 
Constitution of India, Articles 31-A (1) (a), 
31-B, 246). 


The Act is for abolition of all types of 
intermediary interests in land and the provi- 
sions of Section 5-A (3) form an integral 
part of the Act and are thereby protected 
under Article 31-A (1) (a) of the Constitu- 
tion. This is so even though retrospective 
operation was in effect given to the provi- 
sions affecting prior transfers of land. ILR 
(1966) 1 Cal 495, Approved. 

(Paras 51, 52, 56) 

It cannot be said that it was not per- 
missible to give retrospective operation to 
the provisions of sub-section (3), which have 
the effect of affecting vested rights of the 
parties in respect of and arising from trans- 
fers during the period and particularly during 
the period prior to the publication of the 
bill for insertion of Section 5-A. The Act 
is within the legislative competence of the 
State legislature and there is and can be no 
doubt that its provisions expressly intend to 
cover and affect any transfer which took 
place between the date of publication of the 
relevant bill till vesting in respect whereof 
proceeding is initiated and found on enquiry 
to be not ‘bona fide’ or ‘bona fide’, even 
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though thereby the vested rights of the par- 
ties, were materially interfered with. 
(Para 49) 
The provisions regarding consequence 
ensuing ‘bona fide’ transfers form an integral 
part of the statute for carrying out the pur- 
poses of the Act and the Legislature is fully 
competent to make such provisions. Even 
if the material date is the date of vesting, 
the Legislature thought it fit to extend and 
cover the operation of the impugned provi- 
sions to prior transactions. There is no in- 
herent or other illegality in such provisions 
and, accordingly there is no inconsistency 
between the said provisions and other provi- 
sions of the Act, while it is not for the Court 
to question the wisdom of the Legislature in 
providing for the same. (Para 57) 
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Civil Revn. Nos. 2190-93 of 1961, etc. 

Ranjit Kumar Banerjee and Samares 
Kumar Nandi and others, for Petitioners; 
S. C. Das Gupta, N. G. Das and Nripen 
Bhattacharjee and others, for Opposite Par- 
ties. 

SALIL KUMAR DATTA, J:— These 
rules, arising under Articles 226 and 227 of 
the Constitution, have been referred by the 
Chief Justice to the Special Division Bench 
as. at present constituted for disposal, under 
Rule 1 (ii), Chapter I of the Appellate Side 
Rules, primarily on the requisition of a Divi- 
sion Bench for considering inter alia the 
` vires of Section 5-A of the West Bengal 
Estates Acquisition Act, 1953 (West Bengal 
Act I of 1954). 


2. Mr. Ranjit Kumar Banerjee, 
learned Advocate appearing for the peti- 
tioners in C. R. Nos. 2190-93 of 1961, submit- 
ted, as the heariog commenced, that the pre- 
sent reference to the Special Bench was 
not a proper reference, as the Bench bear- 
ing these rules bad taken a view different 
from the view taken earlier by Division 
Bench in Ambujakhya Mukherjee v. State 
of West Bengal, ILR (1966) 1 Cal 495 and 
accordingly the reference should have been 
made to a Full Bench. He referred to the 
decision in Mahadeolal Kanodia v. Admi- 
nistrator General of West Bengal, AIR 1960 
SC 936 in which it was observed: 


“If one thing is more necessary in Jaw 
than any other thing, it is the quality of 
certainty. ......... If one Division Bench of 
a High Court is unable to distinguish a 
previous decision of another Division Bench, 
and holding the view that the earlier deci- 
sion is wrong, itself gives effect to that view 
the result would be utter confusion. ......... 
It is the uniform practice in all High Courts 
in India that if one Division Bench differs 
from an earlier view on a question of law 
of another Division Bench, a reference is 
made to a larger Bench. In Calcutta High 
Court a rule to this effect has been in exis- 
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3. Rules of the High Court at: Cal- 
cutta, Appellate Side, inter alia provided in 


Chapter VII, Rule 1 that whenever one 
Division Bench shall differ from another 
Division Bench upon'a point of law or 


usage having the force of law, the case shall 
be referred for decision by a Full Bench, 
unless the point has been decided by a pre- 
Constitution decision of the Judicial Com- 
mittee of the Privy Council, or of the Fede- 
ral Court of India or of the Supreme Court 
of India. If therefore, the Division Bench, 
which heard the rules now before us, differ- 
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ed on a point of law or usage having the 
force of law from the decision of the Divi- 
sion Bench which decided Ambujakhya’s 
case, ILR (1966) 1 Cal 495, it was incumbent 
on the latter Bench to refer the matters 
before it to a Full Bench for decision. It 
would however appear that the said Divi- 
sion Bench did not differ either expressly or 
impliedly from the earlier decision referred 
to above. Certain aspects on the points at 
issue were urged at the hearing of these rules 
which were not placed before the earlier 
Division Bench, including a subsequent deci- 
sion of the Supreme Court. As the points 
raised are of constitutional importance in- 
volving also interpretation of a “trouble- 
some” section of the Act, the Bench itself 
exercised its power under Chapter II R. 1 (ii) 
of the said Rules, which inter alia provide 
as follows:-— 


uate on the requisition of any 
Division Bench, or whenever he thinks fit, the 
Chief Justice may appoint a Special Divi- 
sion Bench, to consist of three or more 
Judges, for hearing of any particular appeal 
or any particular question of law arising in 
an appeal, or of any other matter.” 


As we have noted above there was no dif- 
ference of view between the two Division 
Benches on any point of law or usage hav- 
ing force of law, but in view of the con- 
tentions since raised, which in that form 
were not raised in the earlier Bench, the re- 
ferring Bench felt on account of the consti- 
tutional importance of the question, that the 
matter should be reconsidered by a Special 
Division Bench and reference was made ac- 
cordingly. Occasion for reference to a Full 
Bench accordingly did not arise in the cir- 
cumstances. 


4. Mr. Banerjee next argued ma 
even so the present Special Division Bench 
is a Bench of co-ordinate jurisdiction with 
a Division Bench of two Judges so that it 
will not be possible for this Bench to differ 
from the decision in the earlier Division 
Bench deciding Ambujakhya’s case, if such 
contingency arises. It is hard to accept this 
contention, as under the said Rule provision 
is made for reference on the requisition of 
a Division Bench to a Special Division 
Bench of three or more Judges for hearing 
any particular appeal or question of law in 
an appeal or any other matter. If a Spe- 
cial Division Bench of three or more Judges 
which is a larger Bench always, is to have 
co-ordinate jurisdiction with a Division 
Bench there will be no meaning or point in 
making provision for a reference to a Spe- 
cial Division Bench by a Division Bench. 
Further, under Rule 9, Chapter VII, Bench 
constituted under Rule 1 (ii) of Chapter II, 
is to be deemed to be a Full Bench. The ques- 
tion will arise, even on the said contention, 
only if this Bench has occasion to differ 
from the decision in Ambujakhya’s case. 
Accordingly, as at present advised, we over- 
rule Mr. Banerjee’s above objection and pro- 
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ceed with consideration of the matters under 
reference. 

5. On May 5, 1953, was published in 
the Calcutta Gazette Extraordinary, the West 
Bengal Estates Acquisition Bill, 1953. The 
statement of objects and reasons of the bill 
is as follows: 

“The question of abolition of the 
Zemindari system has been agitated for 
many years in this country. The Land 
Revenue Commission which was set up in 
1938 recorded its opinion by a majority that 
the Zemindari system was no longer suited 
to the conditions of the present time and it 
recommended that the interests of all classes 
of rent-receivers should be acquired on rea- 
sonable terms so that the actual cultivators 
might become tenants holding directly under 
the Government. The Bengal Administra- 
tion Enquiry Committee, 1945, which exa- 
mined the question mainly from the admin- 
istrative point of view expressed its opinion 
that the present system of land tenure was 
outmoded and was an obstacle to the maxi- 
mum utilisation of the land and water re- 
sources of the country. 

The Agrarian Reforms Committee also 
was of a similar opinion. 

is Government has considered the 
problem in the light of.the opinions refer- 
red to above and decided to bring forward 
the present Bill with the following objects, 
namely:— 

(i) to eliminate the interests of all 
Zemindars and other intermediaries by ac- 
quisition on payment of compensation; 

(ii) to permit the intermediaries to re- 
tain possession of their khas lands upto 
certain limits and to treat them as tenants 
holding directly under the State; 

Gii) to acquire the interests of Zemin- 
dars and other intermediaries in mines; and 

(iv) to provide for certain other neces- 

sary and incidental matters.” 
The bill was soon thereafter introduced in 
the West Bengal Legislative Assembly and 
ultimately became the law in the West Ben- 
gal Estates Acquisition Act, 1953 (West Ben- 
gal Act I of 1954) with the assent of the 
President first published in Calcutta Gazette 
on February 12, 1954. 

6. Sections 4 (1), 5 and 6 of Chap- 
ter II of the Act, which contains provisions 
for acquisition of estates and of the rights 
of intermediaries therein, provide as fol- 
lows:— 

Section 4. “Notification of vesting esta- 
tes and rights of intermediaries: 

(1) The State Government may from 
time to time by notification declare that with 
effect from the date mentioned in the notifi- 
cation all estates and the rights of every 
intermediary in each such estate situated in 
any district or part of a district specified in 
the notification, shall vest in the State free 
from encumbrances. ž 

+ 

Section 5. Effect of notification — (1) 
Upon the due publication of a notification 
under Section 4, on and from the date of 
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vesting — (a) the estates and the rights of 
intermediaries in the estates, to which the 
declaration applies, shall vest in the State 
free from encumbrances; .....sssesssso 

Section 6. Right of intermediary to re- 
tain certain lands. (1) Notwithstanding any- 
thing contained in Sections 4 and 5, an in- 
termediary shall, except, in the cases men- 
tioned in the proviso to sub-section (2) but 
subject to the other provisions of that sub- 
section be entitled to retain with effect from 
the date of vesting—- f 

(a) land comprised in homesteads 

(b) land comprised in or appertaining to 
buildings and structures .s....... 

(c) non-agricultural land in his khas 
possession ......0... not exceeding fifteen 
acres in area and including any land retain- 
ed under clause (a). 

Provided that the total area of land re- 
tained by an intermediary under clauses (a) 
and (c) shall not exceed twenty acres as may 
be chosen by him: 

(d) agricultural land in his khas pos- 
session, not exceeding twenty five acres in 
area, as may be chosen by him: 

“Intermediary” in Section 2 (i) “means 
a proprietor, tenure-holder, under-tenure- 
holder or any other intermediary above a 
raiyat or a non-agricultural tenant ......” 

; The notification under Section 4 
had been duly published and in view of provi- 
sions of sub-section (2) of Section 4, all in- 
termediary interest vested in the State latest 
on or before the first day of Baisakh 1362 
B. S. corresponding to April 15, 1955. 


8. Section 49 as amended with ret- 
rospective effect, provides that Chapter VI 
which by its Sections 49 to 52 contain provi- 
sions for acquisition of interests of raiyats 
and under-raiyats is to come into force on 
such date as the State Government by noti- 
fication may appoint. Section 52 as amend- 
ed with retrospective effect provides: 

“On the issue of a notification under 
Section 49, the provisions of Chapters II, 
Ul, V and VIL with such modifications as 
may be necessary, apply mutatis mutandis to 
raiyats and under raiyats as if such raiyats 
and under raiyats were intermediaries and 
the land held by them were estates and a 
person holding under a raiyat or an under- 
Taiyat were a raiyat for the purposes of 
clauses (c) and (d) of Section 5.” 


9. By notification No. 6804L Ref. 
dated April 9, 1956, the Governor appoint- 
ed April 10, 1956 as the date on which the 
provisions of Chapter VI of the Act came 
into force in all districts of West Bengal. 

10. On the day (February 13, 1954) 
following the day when the West Bengal 
Estates Acquisition Act, 1953 became the 
law of the land, the West Bengal Govern- 
ment published an amendment Bill as it 
considered necessary to introduce a new sec- 
tion in the said Act with the object to ob- 
tain powers for the State Government: 


@ to enquire into any case of transfer 
of land made between the 5th day of May, 
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1953 and the date of vesting if there are 
prima facie reasons for believing that such 
transfer was not bona fide and was made 
with a view to defeating the purposes of 
the Act; 

Gi) if the transfer be not found to be 
bona fide, to cancel it; and 

(iii) if the transfer be bona fide, to 
allow the transferee to retain the land trans- 
ferred to him: and to take into account such 
land in calculating the land which the trans- 
feror may retain under the Act.” 


31. | Reservation of such powers was 
considered necessary as following the publi- 
cation of the West Bengal Estates Acquisi~ 
tion Bill, 1953 on May 5, 1953 there was a 
spate of transfers of land by interested per- 
sons as it appears to near relatives as also 
to others. The transfers, it was apprehend- 
ed, were made and were also likely to be 
made with the object of increasing the 
amount of retainable land or increasing the 
amount of compensation payable under the 
Act. To examine such transfers so that the 
objects of the Act might not be thereby de- 
feated, the West Bengal Estates Acquisition 
(Amendment) Act, 1954 was passed by the 
West Bengal Legislature providing for 
powers in the State Government to scruti- 
nise them and the President’s assent was first 
published in Calcutta Gazette, Extraordinary 
on April 23, 1954. By its Section 2 it was 
provided that new sub-section as 5-A after 
Section 5 was to be inserted and was to be 
deemed always to have been inserted. The 
said section, to which there has been minon 
amendment in sub-section (6), is the subject- 
matter of consideration in this reference and 
it will be proper. to set out the same: 


Section 5-A. “(1) The State Government 
may after the date of vesting enquire into 
any case of transfer of any land by an in- 
termediary made between the Sth day of 
May, 1953 and the date of vesting, if in its 
opinion there are prima facie reasons for 
believing that such transfer was not bona 
fide. 

(2) If after such enquiry the State Gov- 
ernment finds that such transfer was not 
bona fide, it shall make an order to that 
effect and thereupon the transfer shall stand 
cancelled as from the date on which it was 
made or purported to have been made: 

Provided that, subject to such cancella- 
tion, nothing in this sub-section shall be 
deemed to affect any rights which the trans- 
feror or the transferee may otherwise have 
against each other. . 

(3) If after such enquiry the State Gov- 
ernment finds that the transfer was bona fide, 
it shall make an order to that effect and 
thereupon the following consequences shall 
ensue, namely:— 

(i) the land shall, without prejudice to 
any rights which the transferor or the trans- 
feree may have against each other, be deem- 
ed to be the land of the transferee for the 
purpose of this Act; 
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Gi) if any such land or any part there- 
of is retained by the transferee under the 
provisions of this Chapter, such land or such 
part thereof may be taken into account in 
calculating the land which may be retained 
by the transferor under this Chapter as if 
such land or such part thereof had never 
been transferred and were retained by the 
transferor or chosen by him as land to be 
retained by him. ; 

(4) The State Government may dele- 
gate all or any of its powers under this sec- 
tion to such officers in its service as it may 
deem fit. 

(5) The procedure to be followed in 
such enquiry shall be such as may be pres- 
cribed: 

Provided that— 

@ no order shall be passed in an en- 
quiry held under this section except after 
giving the transferor and the transferee an 
opportunity of being heard; 

Gi) in conducting such enquiry the 
State Government and any officer to whom 
any powers have been delegated under sub- 
section (4), shall have all the powers of a 
civil court for the purposes of taking evi- 
dence, administering oaths, enforcing the 
attendance of witnesses and compelling the 
production of documents and shall be deem- 
ed to be a civil court-within the meaning of 
Sections 480, 481 and 483 of the Code of 
Criminal Procedure, 1898. 

(6) An appeal against any order passed 
by the State Government under sub-sec. (2) 
or sub-section (3), or passed under any of 
those sub-sections as read with sub-sec. (4) 
by an officer to whom powers have been 
delegated under sub-section (4), if preferred 
within sixty days of such order (or within 
sixty days from the date of appointment of 
the Special Judge, whichever is later), shall 
lie to a Special Judge (being a person who is 
or has been a District Judge or an Addi- 
tional District Judge) appointed by the State 
Government for the purpose of this section 
and such Special Judge shall dispose of the 
appeal according to the prescribed procedure. 

(7) In this section,— 

(i) a transfer shall be held to be not 
bona fide if it was made principally or par- 
tially with the object of increasing the amount 
of land which a person may retain under 
this Chapter or principally or partially with 
the object of increasing the amount of com- 
pensation payable under Chapter III or 
Chapter IV; 

Gi) a transfer in favour of one or more 
of the following relatives of the transferor, 
that is to say,— 

„a Wife, a husband, a child, a grand- 
child, a parent, a grand-parent, a brother, a 
sister, a brother’s son, a sister’s son, a daugh- 
ter’s husband, a son’s wife, wife’s brother 
or sister, or a brother’s wife, 

made between the Sth day of May, 1953 
and the date of vesting shall be presumed 
to be not bona fide until the contrary is 
provided: ; 
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Provided that no such presumption shall 
be made in respect of transfer of land by 
an intermediary if the aggregate area of 
such land owned by the intermediary at any 
time between the 5th day of May, 1953 and 
the date of transfer did not exceed twenty 
_acres in extent in the case of non-agricul- 
tural Jand and twenty-five acres in extent in 
the case of agricultural land; 

(iti) ‘transfer’ means a transfer by sale, 
mortgage, lease, exchange or gift; 

(iv) ‘transferor’ and ‘transferee’ include 
the successors in interest of a transferor or a 
transferee.” 


12. To complete the narration of 
Televant events, the two following notifica- 
tions under Section 5-A (4) had been issued 
and they are in force. 

13. They are: 

“No. 6786-L. Ref. — 9th April, 1956. — 
In exercise of the power conferred by sub- 
section (4) of Section 5-A of the West Ben- 
gal Estates Acquisition Act, 1953 (West Ben- 
gal Act I of 1954), tbe Governor is pleased 
to delegate to the officers mentioned below 
within their respective jurisdiction all the 
powers of the State Government. under Sec- 
tion 5-A of the said Act:— 


(1) Settlement Officers. 

(2) Charge Officers. 

(3) Assistant Settlement Officers, 

(4) Settlement Kanungos. 

By order of the Governor, 
. Banerjee, 
Secretary to the Govt. of 
West Bengal. 
Erratum. 

No. 7128-L. Ref.—— 5th June 1962. — In 
Notification No. 6786-L. Ref. dated the 9th 
April, 1956, published at page 750, Part I of 
the “Calcutta Gazette” of the 10th April, 
1956, in respect of delegation of powers of 
the State Government under Section 5-A of 
the West Bengal Estates Acquisition Act, 
1953 to certain Officers— 

In item (4), for “Settlement Kanungos”, 
read “Revenue Officers”. 

By order of the Governor, 
N. Ray Choudhury, Secy.” 

14. Proceedings under Section 5-A 
were thereafter started by the appropriate 
authorities and the aggrieved parties moved 
this Court at various stages of proceedings 
challenging inter alia the constitutional 
validity of the provisions of the section. A 
Division Bench of this Court consisting of 
P. B. Mukharjee, J., (as his Lordship then 
was) and Laik, J., examined the arguments 
advanced at length at the bar in ILR (1966) 
1 Cal 495 and by separate judgments came 
to the following decision: 


@ The challenge to-the form of the 
order initiating proceeding which is that “a 
transfer may not be bona fide”, was held 
to be not a substantial objection, as such 
opinion being a tentative opinion; it could 
not be said positively that it was not bona 
fide. Accordingly the form of order is unex- 
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ceptionable and abundantly satisfies the re- 
quirement of Section 5-A (1) of the Act. 

(ii) The contention that formation of 
opinion under Section 5-A (1) is not a 
‘Power’ but a ‘function’ and ‘duty’ which 
could not be delegated, is an unsubstantial 
plea, as ‘power’ is as much a ‘duty’ and 
‘function’ and is nevertheless so because it 
involves a function or duty. 

(iii) Power under Section 5-A is a quasi- 
judicial power and not executive power. 
Article 154 of the Constitution has no ap- 
plication: even if Article 154 covers power 
under Section 5-A (1), there could be a 
valid delegation under its sub-section (4). 

(iv) The contention that Government is 
vested only with executive power under 
Article 154 which by implication excluded it 
from acquiring any judicial or quasi-judicial 
power was not acceptable as there was no 
vesting of judicial powers as such in the 
Indian Constitution and there is no rigid 
separation of judicial power from the execu- 
tive and the legislature while Article 50 is 
far from vesting of judicial power in any 
particular judicial organ. 

(v) There is no discrimination between 
bona fide transferors against whom enquiry 
under Section 5-A (1) is held and such trans- 
ferors against whom no such enquiry is 
held. Transfer not prima facie bona fide 
and transfers which are prima facie bona 
fide do not belong to the same class and 
Article 31-A saves Section 5-A (3). 

(vi) Section 52 as amended with retros- 
pective effect expressly declares that the 
lands held by raiyats and under-raiyats are 
estates and by this statutory provision, an 
“estate” is created and declared which clear- 
ly comes within Article 31-A (2) (a) of the 
Constitution and accordingly Section 5-A is 
protected by Article 31-A of the Constitu- 
tion. 

(vii) For transfer of land found bona 
fide, transferor has already got full value of 
transfer while for loss of land retained by 
him when the transferred land is taken in 
consideration, for whatever is lost he will be 
entitled to compensation from Government. 

(viii) Publication of the Record of rights 
cannot conclude and determine the liability 
and obligations under Section 5-A, and 
order under Section 5-A is not liable to ob- 
jection under proviso to Section 44 (1) and 
under Section 45-A the order under Sec- 
tion 5-A is to be given effect to. The plea 
that after final publication of record of rights 
no proceedings under Section 5-A (3) can be. 
started is unacceptable. Act provides for 
revision of record of rights after final pub- 
lication. 

15. In the view that was taken as 
aforesaid the rule challenging the constitu- 
tionality of Section 5-A was discharged. 

16. Section 5-A again came up 
for consideration before another Division 
Bench of this Court consisting of B. N. 
Banerjee and K. L. Roy, JJ., in C. R. No. 
2190-93 of 1961 S. K. Bafatulla Mukhtear v. 
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State of West Bengal. The form in the 
order initiating Section 5-A proceedings con- 
tained the following words i.e., that “the 
transfer may not be bona fide one” and not 
that “such transfer was not bona fide”. Mr. 
Prafulla Kumar Roy, learned Advocate ap- 
pearing for the petitioners contended before 
the said Bench that the opinion initiating 
proceeding under Section 5-A must be ob- 
jectively formed and the reasons must be 
strong enough to establish the belief that a 
particular transfer was not bona fide and a 
mere suspicion would not be enough to ini- 
tiate such proceeding. The Bench was of 
opinion that this contention in this form 
was not advanced in Ambujakhya’s case, 
ILR (1966) 1 Cal 495. It was further con- 
tended with reference to Article 154 of the 
Constitution that while executive powers of 
the State Government is vested in the Gov- 
ernor and is exercisable by him either direct- 
ly or through his officers, under Section 5-A 
the function of the judicial tribunal is con- 
ferred on the Governor which is impermis- 
sible under the Constitution and to that ex- 
tent Section 5-A was ultra vires. It was fur- 
ther contended that the earlier Division 
Bench repelling the above contention had 
not the advantage of reading the decision 
State of Madhya Pradesh v. Bharat Singh, 
AIR 1967 SC 1170 “emphasising upon the 
distribution of executive and judicial 
powers”. As according to the referring 
Bench the function under Section 5-A is 
judicial function to be exercised largely with 
the formalities of the exercise of judicial 
powers how far and to what extent this judi- 
cial power could be invested in the Governor 
is a point worthy of consideration. Further 
contention was that the delegation of such 
power by the Governor to his subordinate 
officer is not saved by Article 154 (2) (b). 
It was observed by that Bench that this as- 
pect of the matter was not considered in 
Ambujakhya’s case and deserved considera- 
tion. Though that Bench did not expressly 
or impliedly differ from the decision in 
Ambujakhya’s case, in view of the points of 
constitutional importance raised by Mr. Roy 
involving interpretation of Section 5-A of 
the Act, it was felt that the matter deserv- 
ed to be decided by a Special Bench. Ac- 


cordingly in exercise of the powers under - 


Chapter 2, Rule 1 (ii) of the Appellate Side 
Rules a requisition was sent to the Chief Jus- 
tice to constitute a Special Bench to decide 
the following questions of law: 


(a) Whether the form of the order made 
by the Assistant Settlement Officer on Janu- 
ary 19, 1959, hereinbefore quoted was in 
accordance with or in substantial compliance 
to Section 5-A (1) of the West Bengal 
Estates Acquisition Act? If it is not is the 
proceeding started under such an order in- 
valid? 

(b) Is Section 5-A of the West Bengal 
Estates Acquisition Act ultra vires the Con- 
stitution of India inasmuch as it invests judi- 
cial power in the State Government? 
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(c) Is the delegation of power by the 
State Government to the Revenue Officers 
under sub-section (4) of Section 5-A ultra 
vires Article 154 (2) (b) of the Constitution? 

17. On the said requisition the Chief 
Justice constituted this Bench, referring to 
it not only the points of reference referred 
to above in the said rules but also the other 
rules mentioned above involving similar 
questions and entire cases have been refer- 
red to for decision of the Special Bench. 


18. The main contention raised on 
behalf of the petitioners is that Section 5-A 
of the West Bengal Estates Acquisition Act, 
1953 (I of 1954) is ultra vires the Constitu- 
tion of India inasmuch as it invests judicial 
power in the State Government which is the 
executive organ of the State. We have no 
rigid separation of powers between the dif- 
ferent organs of the State in our Constitu- 
tion as in the Constitutions of the United 
States of America and the Commonwealth 
of Australia. Even so, separation of powers 
and functions between the three organs of 
the Government — Legislative, executive and 
judiciary — is inherent in our Constitution. 
Article. 154 provides that the executive power 
of the State shall be vested in Governor and 
thereby it excludes the vesting of judicial 
and quasi-judicial powers in the executive. 
Exercise of powers under Section 5-A con- 
fers on the State Government the functions 
of a Court of Law or of judicial organ of 


the State which is impermissible, as 
one branch of the Government is 
not competent to exercise the func- 
tion of either of the branches. Arti- 


cle 50 also provides as a directive principle 
of State policy for separation of the judi- 
ciary from the executive in the public ser- 
vices of the State. 

19. In. the Constitution of the Uni- 
ted States of America it is provided that all 
legislative powers therein granted shall be 
vested in the Congress of the United States 
while the executive power shall be vested in 
the President of the United States. It is 
further provided that the judicial power of 
the United States shall be vested in one 
Supreme Court and in such inferior courts 
as the Congress may from time to time 
ordain and establish. 

20. In the Commonwealth of Aus- 
tralia Constitution Act, 1900 it is provided 
that the legislative power of the Common- 
wealth shall be vested in a Federal Parlia- 
ment while the executive power is vested in 
the Queen exercisable through the Governor 
General as Queen’s representative. The judi- 
cial power of the Commonwealth shall be 
vested in a Federal Supreme Court to be 
called “the High Court of Australia” and 
in such other Federal Courts as Parliament 
creates and in such other Courts as it invests 
with federal jurisdiction. 

21. Referring to the above provi- 
sions, Mr. Ranjit Kumar Banerjee, learned 
Advocate for the petitioners in the rules 
under reference by the Division Bench, has 
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contended with great emphasis that although 
there is no rigid and express separation ‘of 
powers, such separation is inherent in our 
Constitution also. The judiciary in the 
democratic set up under our Constitution has 
great role to play and on it principally lies 
the duty and responsibility of securing the 
rule of Jaw against vagaries and excesses of 
the executive or its arbitrary actions. While 
independence and supremacy of the union 
judiciary are secured by provisions of Chap- 
ter IV of Part V of the Constitution, in 
cases of States in Part VI they are secured 
by provisions of Chapter V relating to High 
Courts and Chapter VI about subordinate 
courts, the control over which has been 
vested in effect in High Court. There is no 
provisions in the Constitution vesting powers 
of the judiciary in the executive, so that it 
is patent that separation of powers therein 
has in effect been provided for and any pro- 
vision in any statute vesting judicial powers 
in the executive as provided in Section 5-A 
will be violative of the Constitution as 
amounting to u ation and encroachment 
of the powers of the judiciary. 


22. In the complexity of modern so- 
cial conditions and expanding activities of 
the Government, it is no longer possible to 
maintain a rigid separation of powers. In 
our Constitution while there is no rigid sepa- 
ration of powers, there is also no provision 
therein prohibiting conferment of judicial 
and quasi-judicial powers in the Govern- 
ment. The practice in modern times has 
been to set up, by law, independent tribu- 
nals vested with judicial powers of the State 
to adjudicate specified disputes of import- 
ance between the subjects or between the 
State and its subjects. Very often even the 
Government is invested with the judicial 
powers of the State to adjudicate such dis- 
putes. We may refer in this connection to 
Section 111 (5) (unamended) of the Compa- 
nies Act, 1956 or Section 36 of the Central 
Excises and Salt Act, 1944. In Harinagay 
Sugar Mills Ltd. v. Shyam Sundar Jhunjhun- 
wala, AIR 1961 SC 1669, the Court was 
considering an appeal against the _ order 
passed on appeal by the Central Govern- 
ment under Section 111 (5) (unamended) of 
the Companies Act. The section invests the 
Central Government to decide a dispute as 
an appellate authority against refusal or fail- 
ure of the Board of Directors to register 2 
transfer or transmission of shares in the 
Company. The Government is required, in 
deciding the appeal, to follow the Compa- 
nies (Appeal to Central Government) Rules, 
1957 framed for the purpose. It provides 
for a memorandum of appeal, which initia- 
tes the proceedings, accompanied by affida- 
vit and documentary evidence in support 
and also representations by parties in writ- 
ing accompanied by affidavit and documen- 
tary evidence. There is thus a lis or dispute 
between the contesting parties relating to 
their civil rights and the Central Government 
is invested with powers to determine the 


Sk. B. Mukhtean v. State (SB) (S. K. Datta J.) 


. the 


ALR. 


dispute the proposal and objection in light 
of evidence, and not on grounds of policy 
or expediency. The decision manifestly 
stands on objective tests on the issue as to 
whether directors are acting oppressively, 
capriciously or corruptly or in some way 
mala fide upon respective contentions and 
rights of parties. The decision by the Cen- 
tral Government which has a binding force, 
directly affects the rights of parties as the 
Company under the law is required to give 
effect to the decision forthwith. It was held 
that as the Central Government ezer- 
cised the judicial powers of the State 
to adjudicate rights of parties in civil 
matters when there is a lis between con- 
testing parties, it acts as tribunal, and not 
as executive body, and thus subject to the 
appellate jurisdiction of the Supreme Court. 
In Travancore Rayons Ltd. v. Union of 
India, AIR 1971 SC 862 it was held that the 
Central Government by Section 36 of the 
Central Excises and Salt Act is invested with 
the judicial powers of the State for adjudi- 
cation of the dispute and is required to set 
out a speaking order indicating judicial con- 
Sideration of such dispute as such order is 
subject to supervisory jurisdiction of High 
Court under Article 227 and of the appel- 
late jurisdiction of the Supreme Court under 
Article 136. 

. 23. Section 5-A of the West Bengal 
Act I of 1954, on the other hand, is con- 
cerned with an enquiry as to whether any 
transfer of land within a certain period 
amounts to defeating the purposes of the 
Act, and the consequences following the 
findings. The proceeding here is initiated 
not at the instance of any party interested 
in the transaction but by the executive it- 
self in implementing the policy of legislation 
and the provisions of the Act. The en- 
quiry, in essence, is to examine, for the pur- 
pose of the Act, if the transfer is “bona 
fide” as defined in the section and parties 
have been given opportunity to adduce evi- 
dence in support of the “bona fide” charac- 
ter of the transaction. There is thus no lis 
between the parties to the transaction in the 
enquiry and the State Government is not 
required to decide rights between the trans- 
feror and the transferee and the decision in 
enquiry, it is expressly provid- 
ed, will not affect the rights the 
parties otherwise may have against each 
other. There is no scope for any represen- 
tations by the parties of their respective 
cases or rights nor is the decision directly 
capable of execution. For all these reasons 
it is not possible to hold that in the exercise 
of functions under Section 5-A, the State 
Government in any way exercises judicial 
functions or acts as a Tribunal or 
otherwise usurps the functions of the judi- 
cial organ of State. Assuming that under 
Section 5-A, the State Government is in- 
vested with the judicial powers, in absence 
of any rigid separation of powers or any 
provisions in respect thereof in our Consti- 
tution, it will not be possible to hold, in 
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view of the modern practice prevailing in 
other countries including ours and also of 
the above authorities, that conferment of 
such powers in the State Government is in 
any way unconstitutional or ultra vires the 
Constitution. 

24, Apart from exercising judicial 
functions by Government as conferred by 
statute, there may be cases in which Govern- 
ment is required to exercise quasi-judicial 
functions in discharge of its executive 
powers. In Halsbury’s “Laws of England” 


Simonds Edns. Vol. 7, Article 409, it is 
stated: 
“409. The executive: Although the. 


legislative, executive and judicial powers are 
formally distinct, it is not the case that legis- 
lative functions are exclusively performed by 
the legislature, executive functions by the 
executive, or the judicial functions by the 
judiciary. Executive functions are incapable 
of comprehensive definition, for they are 
merely the residue of the functions of the 
Government after legislative and judicial 
functions have been taken away. ......... 


In the performance of these functions, 
public authorities are bound to issue orders 
which are not far removed from legislation 
and to make decisions affecting personal and 
proprietary rights of individuals, which, while 
not strictly judicial, are quasi-judicial in 
character. Discretionary action of both 
these types must now be considered normal 
on the part of the executive.” 


25. We shall now test the validity of 
Section 5-A considering its provisions as 
exercise of the executive power of the State. 
As has been noted in Halsbury, in a modern 
State it is not possible that the different 
organs of the State will perform the only 
functions in its exclusive jurisdiction and the 
executive has often to exercise powers in- 
volving quasi-judicial functions. In Jayanti- 
lal Amratial v. F. N. Rana, AIR 1964 SC 
648 a p. 655 the Supreme Court has ob- 
served: 


“It cannot however be assumed that the 
legislative functions are exclusively perform- 
ed by the Legislature, executive functions by 
the executive and judicial functions by the 
judiciary alone. The Constitution has not 
made an absolute or rigid division of func- 
tions between the three agencies of the State. 
To the executive exercise of functions legis- 
lative and judicial are often entrusted. For 
instance power to frame rules, regulations 
and notifications which are essentially legis- 
lative in character is frequently entrusted to 
the executive. Similarly judicial authority is 
also entrusted by legislation to the executive 
authority (Harinagar Sugar Mills Ltd.’s case 
supra). In the performance of the executive 
functions, public authorities issue orders 
which are not far removed from legislation 
and make decisions affecting the personal 
and proprietary rights of individuals which 
are quasi-judicial in character. In addition 
to those quasi-judicial, and quasi-legislative 
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functions, the executive has also been em- 
powered by statute to exercise functions 
which are legislative and judicial in charac- 
ter, and in certain instances, powers are 
exercised which appear.to partake at the same 
moment of legislative, executive and judicial 
characteristics. In the complexity of problems 
which the modern government has to face 
and the plethora of parliamentary business 
to which it inevitably leads, it becomes ne- 
cessary that the executive should often exer- 
cise powers of subordinate legislation, (See 
Halsbury Vol. 7, Article 409). It is indeed 
possible to characterise with precision that 
an agency of the State is executive, legisla- 
tive or judicial, but it cannot be predicated 
that a particular function exercised by any 
individual agency is necessarily of the cha- 
racter which the agency bears.” 


26. The functions of the executive, 
apart from maintenance of public order, 
conduct of military operations, management, 
supervision and control of social service, State 
properties and nationalised industries, and 
the like, also include initiation of appro- 
priate legislation and also implementation 
and enforcement of such and existing laws 
according to the procedure laid down in 
relevant statutes or rules framed thereunder. 
In enforcing and implementing the law the 
executive has often to exercise powers in- 
volving quasi-judicial functions and make 
decisions affecting the personal and pro- 
prietary rights of individuals. Such deter- 
mination will not however be an exercise of 
the judicial functions of the State within 
the exclusive jurisdiction of the judiciary and 
it will be an exercise of the executive 
powers all the same though involving 
quasi-judicial functions as exercise of such 
powers are incidental to the performance. of 
the appropriate functions of the executive, 
though a duty is cast on it to conform to 
the norms of judicial procedure in perform- 
ing such acts in exercise of its executive 
functions. 


27. The West Bengal Estates Acqui- 
sition Act, 1953 provides for vesting in 
State of all estates and rights of every inter- 
mediary in such estates including Jand held 
by raiyats and under-raiyats and their inte- 
rests therein. The State Government has 
been given certain powers under Section 5-A 
providing for its enquiry of transfer of any 
land made during the period commencing 
from the date of the publication in the 
Gazette of the relevant bill, culminating in 
the said Act, till the date of vesting, if there 
are prima facie reasons for believing that 
such transfer was not made bona fide but 
with a view to defeating the purposes of the 
Act. Further power has also been given to 
cancel a transfer if it is not found bona 
fide, and, if found bona fide, to allow the 
transferee to retain the land and take such 
land into account in calculating the land 
the transferor is entitled to retain. The exer- 
cise of these powers by the éxecutive basi- 
cally and in essence is not making a final op 
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binding determination of any question of 
title or rights between the parties concerned 
but is only for implementing and enforcing 
the provisions of the Act. The exercise of 
such power is thus an executive function of 
the State as being essential and incidental to 
the performance of its functions for imple- 
menting the provisions of the Act though 
exercise of such powers involves exercise of 
quasi-judicial functions. 

28. It will be a far cry to suggest 
that exercise of such powers will involve an 
encroachment of the functions of the judi- 
ciary which is the judicial organ of the 
State. The judiciary finds expression of its 


powers through the ordinary hierarchy of ` 


Courts established by the Constitution and 
relevant Jaws. The functions of Courts, as 
has been held in judicial decisions, consists 
in authoritative and binding determination 
of disputes as to rights and liabilities of con- 
testing parties on the basis of existing law. 
As observed by Griffith, C. J., in Huddart, 
Parker and Co., Proprietary Ltd. v. Noor- 
head, (1909) 8 Cal LR 330 at p. 357, it is 
“The power which every sovereign au- 
thority must of necessity have to decide 
controversies between it subjects, or be- 
tween itself and its subjects, whether the 
rights relate to life, liberty or property. The 
exercise of this power does not begin until 
some tribunal which has power to give a 
binding and authoritative decision (whether 
subject to appeal or not) is called upon to 
take action.” 
It was also observed by Isaacs, J., in the 
above decision that the exercise of judicial 
power entailed the power “to impose liabi- 
lity or affect the rights”. In Queen v. Kirby 
Ex parte Boilermakers’ Society of Australia, 
(1955-56) 94 Cal LR 254, affirmed by the 
Privy Council, 1957 AC 288, though the ap- 
peal was held incompetent otherwise, it was 
held that the conferment of power on the 
arbitral court constituted by the Conciliation 
and Arbitration Act 1904-1952 to order com- 
pliance of the order or award violated and 
to punish for contempt of its powers and 
authorities provided therein, being essential- 
ly judicial powers, are invalid. 


29. In British Imperial Oil Co. Ltd. 
v. Federal Commissioner of Taxation (1925) 
35 CLR 422, it was held that the provisions 
‘in empowering the Board of Appeal under 
the Income Tax Assessment Act, 1922-23, 
to decide an appeal from the order of the 
Commissioner, both on question of law and 
fact and further providing that the order of 
the Board was to be final and conclusive on 
all parties amounted to conferment of judi- 
cial power to the Board equating it with 
courts and hence unconstitutional. The Act 
was amended as a result and the Board of 
Review as renamed by amendment was 
shorn of judicial powers referred to above 
limiting its powers to review of orders of 
the Commissioner. In the decision in Shell 
Co. of Australia Ltd. v. Federal Commr. of 
Taxation, (1930) 44 CLR 530 (PC) referred 
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to by the learned Advocate for the peti- 
tioners, it was held that no judicial power 
could be said to have been conferred on the 
Board after removal of the provisions about 
conclusiveness and finality of the orders 
from Board to Court. 

30. 
clusively to the judicial organ of the State, 
according to judicial decisions,.thus connote 
that such authority must have power to 
declare what the law is and to apply the law 


for its observance and make a binding dec- 


laration of rights and obligations of the par- 
ties in dispute before it on the basis of law 
in force. 
cretion vested in such authority is circum- 
cribed by -objective standards or tests. Fur- 
ther such decisions should be directly enfor- 
ceable and lastly it is also to be examined 
if the legislature intended that such autho- 
rity should be equated with judiciary. These 
characteristics of the judicial powers are not 
mutually exclusive. nor do they individually 
decide the issue, and for proper apprecia- 
tion all relevant factors and attending cir- 
cumstances should be taken into account. 


3i. In the context of the above pro- 
positions Section 5-A has to be examined. 
As we have seen, tbe section provides for 
implementation of the provisions of 
the Act. The Act, as the preamble indi- 
cates; provides for acquisition of estates and 
rights of intermediaries therein and of cer- 
tain rights of raiyats and under-raiyats in 
lands comprised in estates. By Section 5-A 
the State Government is required to examine 
transfers which prima facie appear to be 
intended for defeating the purposes of the 
Act and certain consequences are to ensue 
on basis of such findings. This does not 
amount to a binding determination of the 
rights of the parties interested and the ag- 
grieved party is not precluded thereby from 
moving courts under the laws of the land 
for appropriate reliefs. Further the decision 
of the State Government cancelling the 
transfer, it is expressly provided, will not 
affect any rights of the transferor or the trans- 
feree against each other. It will also appear 
that the orders by themselves passed by the 
State Government under this section are not 
directly enforceable or executable under 
other provisions of the Act. The above pro- 
visions appear to be a vital step for imple- 
menting the objectives 
transfers of land intended for defeating the 
purpose of the said statute and for certain 
other consequences in respect of transfers in 
furtherance of the objectives under the Act. 


32. It has however been contended 
by Mr. Balai Chandra Roy, learned Advo- 
cate for some of the- petitioners that by sub- 
section. (5) Proviso (ii) of Section 5-A, the 
State Government and its delegated officer 
have been vested with powers of civil courts 
for certain purposes. They have been given 
expressly powers to punish for contempt of 
their orders and initiate proceedings for 
contempt before a Magistrate for violation 


The judicial powers, reserved ex- 


In arriving at the decision the dis- - 


of the Act against ~ 
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of their orders and they shall be deemed to 
be a Civil Court within the meaning of Sec- 
tions 480, 481 and 482 of the Code of Cri- 
minal Procedure. Such powers, it is con- 
tended, are peculiar and appertain only to 
the judiciary and thereby the said authori- 
ties have been equated to the judiciary or 
courts. As we have seen, the impugned 
statutes in the Australian decisions foundered 
on the conferment of powers to punish 
for contempt in the authority created by the 
said statutes. This argument, though attrac- 
tive, is not tenable as the power to punish 
for contempt is not provided for violation 
of any decision by the State Government or 
its delegated authority under Section 5-A, 
but it is only for the purpose of enforcing 
production of evidence in the custody or 
control of the parties in furtherance of the 
objects of the Act which envisages great 
social reforms, as otherwise such evidence 
may not be made available by the parties 
thereby defeating the purpose of the Act. 
Neither the conferment of such power nor 
the history of legislation of the Act or its 
provisions indicate that the powers of the 
judiciary are ever intended to be vested in 
the State Government or its delegated offi- 
cer. Viewed whether as. the conferment of 
judicial functions of the State or as invest- 
ing of quasi-judicial powers in the execu- 
tive, in absence of any specific provision or 
implied prohibition in the Constitution pro- 
hibiting conferment of such power, or as dis- 
cussed hereinafter of any encroachment on 
the powers of the judiciary or jurisdiction 
of courts of law, it is not possible to hold 
that Section 5-A is ultra vires the Constitu- 
tion of India for investing judicial or quasi- 
judicial powers in the State Government. 


33. "Our attention has been drawn to 
the decision of Chatterjee, J., in Hiralal 
Boyed v. State of West Bengal, ILR (1968) 
2 Cal 202, in which it was held that as the 
liability was created by Section 5-A and the 
remedy was. also provided therein, the parti- 
cular remedy viz., appeal against such order 
as provided in sub-section (6) of Section 5-A 
is the only remedy available and no suit 
shall ordinarily lie unless the statutory tri- 
bunal violated the provisions of the Act or 
the principle of judicial procedure as was 
held in Secy. of State v. Mask and Co., AIR 
4940 PC 105. It however appears that there 
js no express exclusion of jurisdiction of 
Civil Courts to challenge the orders under 
Section 5-A, and by Sections 46 and 58 of 
the Act, Civil Court’s jurisdiction has been 
taken away in regard to other matters. In 
a written constitution like ours, it would cer- 
tainly be open to the aggrieved party also 
to challenge the vires of the impugned pro- 
visions in a properly constituted suit in a 
Civil Court and the particular remedy avail- 
able in the Act for appeal will not afford a 
suitable or complete remedy. In fact no 
liability is created by the impugned provi- 
sions for which it could be said that a 
remedy has been provided against any deci- 
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sion under the section, as has been provided 
in the rent Acts regarding tenancies in urban 
areas. 


34, Before we leave this point, it is 
necessary to consider the decision in AIR 
1967 SC 1170, referred to by the referring 
Bench. It was observed in the said decision: 

“Our federal structure is founded on 
certain fundamental principles: 


(1) the ‘sovereignty of the people with 
limited Government authority i.e., the gov- 
ernment must be conducted in accordance 
with the will of the majority of the people. 
The people govern themselves through their 
representatives, whereas the official agencies 
of the executive Government possess only such 
powers as have been conferred upon them by 
the people; (2) There is distribution of power 
between the three organs of the State-——Legis- 
lative, executive and judicial — each organ 
having some check direct or indirect on the 
other; (3) the rule of Jaw which includes 
judicial review of arbitrary executive ac- 
tion. ? 
It was further observed that we adopted in 
our Constitution not the continental system 
but the British system 

“under which the rule of law prevails. 
Every act done by the Government or by its 
officers must, if it is to operate to the pre- 
judice of any person, be supported by some 
legislative authority”. 


35. As we have already noticed, 
there is no rigid separation of powers in our 
Constitution and in the complexity of prob- 
lems which modern government has to face, 
overlapping and invest- 
ment of powers and functions of one -organ 
of State to its other- organs. Such confer- 
ment of powers and functions we are con- 
cerned with, are conferred on the executive 
by the people acting through their represen- 
tatives in legislatures by statute and there is 
no express or implied prohibition in our 
Constitution against such conferment or in- 
vestment of powers. In respect of the said 


. provisions again the rule of law by judicial 


review against orders thereunder has been 
amply secured by providing appeal under 
sub-section (6) and while reference for 
interference to the High Court under Arti- 
cle 227 or appeal to the Supreme Court 
under Article 136 of the Constitution is al- 
ways available to the aggrieved party while 
the jurisdiction of Civil Courts has also not 
been excluded. 

36. The next contention urged on 
behalf of the petitioners centre round Arti- 
cle 154 of the Constitution. It is contended 
that the executive power of the State is to 
be exercised by the Governor, by him direct- 
ly or through officers subordinate to him as 
provided in the said Article while 
under Article 163 (1) the Governor in the 
exercise of his functions is to be advised by 
his Council of Ministers, Article 166 (3) 
again provides that the Governor shall make 
rules for the convenient transaction of busi- 
ness. Mr. Arun Dutt drew our attention to 
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the Rules of Business framed by the Gov- 
ernor under Article 166 (3) and for interpre- 
tation of the rules, the General Clauses Act, 
1897 has been made applicable which also 
applies to the Constitution. Under Section 
3 sub-section (60) of the Act the State Gov- 
ernment means the Governor and the 
business of the Government under the said 
Tules is to be transacted through depart- 
ments mentioned in the First Schedule of 
the Rules. Such departments shall ordinari- 
ly consist of the Secretary or Joint Secre- 
tary and officers subordinate to him and 
under the charge of a Minister, while powers 
under Section 5-A are not those which the 
Governor himself is required to, exercise in 
his discretion. Accordingly it is firstly con- 
tended that the delegation of judicial or 
quasi-judicial powers to the officers in ser- 
vice of the State Government as provided in 
‘sub-section (4) of Section 5-A is not sup- 
ported by law or accepted principles of 
jurisprudence. Secondly such delegation: is 
in violation of Article 166 (3) of the Consti- 
tution. 

37. The answer to these contentions 
will be found in the provisions of the sec- 
tion itself. As referred to in the Harinagar 
Sugar Mills Case, AIR 1961 SC 1669, the 
power vested in the Central Government 
under Section 111 (5) (unamended) of the 
Companies Act, 1956 to decide the appeal 
was held that be a judicial function of the 
State and the order on behalf of the Cen- 
tral Government was passed by a Deputy 
Secretary to the Government, obviously as 
a delegated authority. Section 637 of the 
Companies Act provides for delegation by 
the Central Government of its powers and 
functions under the said Act which includes 
the powers and functions under Section 111 
(5), to such authority or officer as may be 
specified by notification in official gazette. 
In the above case though the question of 
delegation of power was not specifically 
raised, the Supreme Court in deciding the 


case did not consider such delegation of the | 


judicial power to be in any way. unconsti- 
tutional nor is there any statutory provision 
prohibiting delegation. When judicial power 
of the State is vested in the Government 
by statute there must be in the nature of 
things a delegation to some officer or au- 
thority. The delegation of the judicial 
power is provided under the statute to be 
made by notification in the Companies Act, 
and in the Act we are concerned with, 
the delegation of power under the section 
even if accepted as judicial power is provid- 
ed in sub-section (4) followed by notifica- 
tions we have quoted above. 


38. If the power in the impugned 
section involves, as it appears to us, exercise 
of quasi-judicial function vested in the exe- 
cutive, it remains and continues to be an 
executive power of Government, for exercise 
of which in normal course, the ules of 
Business of the Government referred to 
above are to govern the procedure under 
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Article 154 (1) and Article 166 (3). In Gul- 
lapalli Nageswar Rao v. Andhra Pradesh 
State Road Transport Corpn., AIR 1959 SC 
308 at p. 326 it was observed: 


“The concept of a quasi-judicial act im- 
plies that the act is not wholly judicial; it 
describes only a duty cast on the executive 
body or authority to conform to norms of 
judicial procedure in performing some acts 
in exercise of its executive power. The pro- 
cedural rules made by the Governor for con- 
venient transaction of business of the State 
Government apply also to quasi-judicial acts 
provided those rules conform to the princi- 
ple of judicial procedure.” 


In our case the procedure for enquiry undep!| 
sub-section (1) of Section 5-A has been laid 
down in sub-section (5) and Rule 3-A of the 
Rules framed under the’ Act, which amply 
conform to the norms of judicial procedure. 
The Rules of Business framed by the Gov- 
ernor of the State and referred to above 
would be otherwise applicable but for the 
provisions of sub-section (4), which we shall 
now consider. Article 154 (2) provides 
Pre in the article shall 


In the Act before us, as we have noted, sub- 
section (4) of the Act provides that the 
State Government may delegate all or any 
of its powers under this section to such offi- 
cers in its service as it may deem fit. i 
is a conferment of executive powers by the 
State Legislature through a statute in terms 
with Article 154 (2) (b). In respect of the 
executive powers and their delegation under 
Section 5-A, the Rules of Business will thus 
have, in view of the specific provisions in 
the statute, no application. The delegation 
of powers under Section 5-A (4) thus is nei- 
ther invalid in law nor violative of Arti- 
cle 166 (3) of the Constitution which in the 
above situation has no application. 

39. A point was made in that under 
Section 5-A (4), the delegation is to be made 
to officer in the service of the State Gov- 
ernment while Article 154 (2) (b) speaks of 
conferment of power on any authority. An 
officer in service of the State Government 
on delegation of powers under the above 
sub-section is clothed with legal right to 
exercise powers under the Act and thus be- 
comes an authority, in addition, to discharge 
the function provided therein apart from his 
being a Government servant. A distinction 
was also sought to be made between “func- 
tion” and “power” which, in the. context of 
the relevant laws before us, appear to be 
wholly unsubstantial. 

40. At this stage it will be conve- 
nient to consider some other allied objections 
against legal and constitutional validity of 
Section 5-A. It is contended by Mr. Dutt 
that the concluding portion of sub-section 
(1) makes the State Government not only the 
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sole judge of its powers but also the way in 
which sch powers should be exercised. Fur- 
ther formation of opinion envisaged in sub- 
section (1) cannot be delegated. Sub-sec- 
tion (4) again provides for uncanalised and 
unchartered powers of ‘delegation which 
brings it within the vice of excessive delega- 
tion. 

41. As to the contention of Mr. 
Dutt, it would appear that the conditions pre- 
cedent for enforcement of powers under 
Section 5-A has been laid down in express 
words in sub-section (1). The guidelines 
have been set out in sub-section (7) while 
procedure for enquiry has been laid down 
in sub-section (5) and Rule 3-A of the 
Estates Acquisition Rules, 1954, providing for 
hearing on notice to all parties interested 
with opportunity to adduce evidence by them 
and decision on the question on a considera- 
tion of such materials. The procedure 
amply satisfies the essential and requisite 
morms even of a judicial enquiry to be held 
by the State Government involving exercise 
of judicial or quasi-judicial functions as laid 
down in respect of administrative tribunals 
in Gullapalli’s case, AIR 1959 SC 308 
(supra). There is also an appeal provided 
for against any order as may be passed under 
Section 5-A (1) before a Special Judge hav- 
ing status and experience of a District Judge, 
providing a further check and balance against 
any possible misuse of power. 


42. As to delegation, in the nature 
of things, whenever any power is to be exer- 
cised by Góvernment, it has to be exercised 
through a limb of Government under the 
Rules of Business or an authorised agency 
provided by statute, when the satisfaction or 
application of mind by the Governor is not 
necessary in respect of the exercise of such 
powers under the Constitution since this is 
not an item of business with respect to which 
the Governor, is, by or under the Constitu- 
tion, required to act in his discretion. Pro- 
visions for such delegation under the Com- 
panies Act in Section 637, as we have seen, 
have been accepted without demur even if 
the conferment of the powers is accepted as 
one of the judicial functions of the State 
and in the present case also, the conferment 
has been on similar terms by sub-section (4), 
If the power conferred by sub-section (1) of 
Section 5-A is accepted as one of quasi-judi- 
cial power on the executive, Article 154 (2) 
(b) provides that such delegation may be 
made by competent legislature. In this case 
the delegation is secured by sub-section (4), 
though it could otherwise be delegated to a 
limb of government as held in Gullapalli’s 
case, AIR 1959 SC 308 we have noted above. 
Accordingly delegation of power by sub- 
section (4) far from being ultra vires of 
Article 154, is in terms with the provisions 
of the Article. i 

43. It has been further contended 
that the initiation of proceedings is impermis- 
sible under the Act after final publication 
of the record-of-rights. Chapter V of the 
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Act provides for publication of the record- 
of-rights under the Act and under Section 44 
(4) every entry therein shall be presumed to 
be correct until proved by evidence to be 
incorrect. It is contended that after final 
publication is made an intermediary is en- 
titled to retain possession of the land under 
sub-section (1) of Section 6 and he shall 
hold land directly under the State as tenant 
under terms and conditions as may be pres- 
cribed subject to payment of such rent as 
may be determined under the provisions of 
the Act and as entered in the finally pub- 
lished record-of-rights. Accordingly, it is 
contended, the final publication of the record- 
of-rights attaches a finality in respect of 
land comprised therein, so that after such 
publication no proceeding under Section’ 5-A 
can be started which obviously will hove 
the effect of disturbing the conclusiveness 


- thereof. 


44. It will be necessary to examine 
the relevant provisions of this Act for test- 


ing this contention. Sections 44 (4) and 
45-A provide as follows: 
SAG owscoxcacs (4). Every entry in the 


record-of-rights finally published under sub- 
section (2) including an entry revised under 
sub-section (2) (a), made under Section 42-A 
or corrected under Section 45 or 45-A shall, 
subject to any modification by an order on 
appeal under sub-section (3), be presumed 
to be correct until it is proved by evidence 
to be incorrect. ...... oe 

45-A. Any Revenue Officer specially 
empowered by the State Government in this 
behalf may correct any entry in any record- 
of-rights it is necessary in his opinion to do 
so in pursuance of an order under Sec- 
tion 5-A. esssersssnee vaasi 
It is obvious from the above provisions that 
whenever there is an order under Sec. 5-A, 
any entry in the record-or-rights relating to 
such land will have to be corrected if ne- 
cessary to bring it in conformity with such 
order and the presumption of correctness at- 
taches to such entries in the record-of-rights 
finally published as revised by order under 
Section 45-A and accordinsly such revision 
follows the final publication, 

45, The next contention raised on 
behalf of the petitioners relate to the form 
of the order under Section 5-A. The form 
na the order impugned is in the following 

rms: 


“Perused the relevant records and con- 
nected vapers. I am of oninion that there 
are prima facie reasons for believing that 
the transfer may not be a bona fide one. An 
enguiry will therefore be held under Sec- 
tion 5-A of the Act into the case of trans- 
fer. Issue notices Hi 
The relevant sub-section (1) on the other 
hand provides that the State Government 
may enquire into any case of transfer “if in 
its opinion there are prima facie reasons for 
believing that such transfer was not bona 
fide”. It was contended before the 
referring ` Bench as also before us 
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that regard being had to 
consequences to be suffered by the 
transferor whether the transfer is found to 
be ‘not bona fide’ or ‘bona fide’, the opinion 
must be objectively formed and the reasons 
must be strong enough to establish the be- 
lief that a particular transfer: was not bona 
fide and not merely suspicion that the trans- 
fer may not be bona fide. 


46. Sub-section (7) of Section 5-A in 
clause (i) sets out the conditions for holding 
a transfer made within a specified period not 
bona fide if it is made partially or princi- 
pally with the object of increasing amount 
of land an intermediary is entitled to*retain 
or for increasing compensation payable under 
the Act. Under clause (ii) certain transfers 
to relatives mentioned therein within the said 
period are to be presumed not bona fide 
until contrary is proved unless the land held 
by the intermediary is within the ceiling 
prescribed. These are objective tests or 
pre-conditions for the initiation of any en- 
auiry under sub-section (1). On the above 
materials the authority has to form an opin- 
ion for initiation of the proceeding which 
in the nature of things must be tentative as 
there is always an element of probability in 
it. That being the position, though opinion 
formed should be above mere suspicion or 
apprehension, the form of the order that 
the transfer “may not be bona fide” it be- 
ing expression of a tentative opinion, ap- 
pears to be unexcepfionable. Being a mat- 
ter of subjective satisfaction on the exis- 
tence of the pre-conditions, formation of 
such opinion is not otherwise justiciable un- 
less such act is palpably absurd as no rea- 
sonable man even would form such opinion, 
as was held in Barium Chemicals Ltd. v. 
Company Law Board, AIR 1967 SC 295 at 
P- 323 in following words: 


the adverse 





“Though an order passed in exercise of 

power under a statute cannot be challenged 
on ground of propriety or sufficiency it is lia- 
ble to be quashed on the grounds of mala 
fides, dishonesty or corrupt purpose. Even ifit 
is passed in good faith and with the best of 
intention to further the purpose of legisla- 
tion which confers the powers, since the 
Authority has to act in accordance with 
and within the limits of that legislation, its 
order can also be challenged if it is beyond 
those limits or is passed on grounds extra- 
neous to the legislation or if there are no 
grounds at all for passing it or if the grounds 
are such that no one can reasonably arrive 
at the opinion or satisfaction requisite under 
the legislation. In any one of these situa- 
tions it can well be said that the authority 
did not honestly form its opinion or that in 
forming it, it did not apply its mind to the 
relevant facts.” 
The form of the order as quoted above is 
therefore in accordance with Section 5-A (1) 
and is unchallengeable in absence of any at- 
tack on the formation of the opinion itself 
on grounds referred to above. 
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47, The next contention requiring 
consideration relates the retrospective opera- 
tion of the Act and the consequences en- 
suing transfer found bona fide. Under sub- 
section (3) of Section 5-A if transfer is 
found ‘bona fide’; by clause (i), such land 
is to be deemed to be the land of'the trans- 
feree. Under clause (ii) if such land or its 
part is retained by the transferee the same 
is to be taken into account in calculating the 
land to be retained by the transferor as if 
such land was never transferred and chosen 
by him as his retained land. It has been 
contended with great emphasis on behalf of 
the petitioners that the finding that the 
transfer of land is ‘bona fide’ is a finding 
that the transfer was not intended for” de- 
feating any of the purposes of the Act that 
is neither principally or partially with the 
obiect of increasing the amount of land the 
transferor is entitled to retain nor principally 
or partially with the object of increasing the 
amount of compensation payable under the 
Act. In this state of affairs, it is obvious 
that such ‘bona fide’ transfers are outside 
the ambit of enquiry contemplated under 
sub-section (1) of Section 5-A. Such trans- 
fers being thus outside the operation of the 
above sub-section, there is no occasion for 
any consequence following therefrom. Fur- 
ther it is impermissible in law to give retros- 
pective operation to the provisions of sub- 
section (3), which have the effect of affect- 
ing vested rights of the parties in respect of 
and arising from transfers during the period 
and particularly during the period prior to 
the publication of the bill for insertion of 
the impugned Section 5-A. Mr. Chandra 
Nath Mukherjee, learned Advocate for peti- 
tioners in C. R. No, 506-W of 1968 contend- 
ed further relying on the decision in Raghu- 
bir Singh v. State of Ajmer, AIR 1959 SC 
475 that the provisions relating ‘bona fide’ 
transfers formed no integral part of the Act 
as its purpose is only to re-open transfers 
made with the purpose of defeating the pur- 
poses of the Act and such provisions are thus 
violative of Article 31-A (1) (a) and are un- 
constitutional. The consequences ensuing 
transfers, it is further contended, would have 
the effect of antedating vesting contrary to 
the provisions of the Act, and further the 
relevant provisions are inconsistent with the 
other provisions of the Act and whatever 
be the nature of any transaction by the im- 
pugned provisions the transferor’s property is 
eliminated. 


48. Mr. Sachindra Chandra Das 
Gupta, learned Government Pleader, sub- 
mitted that even though a transfer may be 
held as ‘bona fide’ under the statute, it may 
yet be defeating the vurpose of the statute. 
He cited by way of illustration the case of a 
zamindar who transfers by way of sale with- 
in the prohibited period 90 acres of his khas 
Jand to several transferees retaining 10 acres 
for himself not with vurpose mentioned in 
sub-section (7) (i). Even then such trans- 
fers will defeat the purposes of the Act as 
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it will deprive the State from vesting the 
excess land which the transferor had but 
for the transfers. 


49. As was observed in Raghubir 
Singh’s case, AIR 1959 SC 475 there can 
be no dispute that the legislature is com- 
petent to take away vested rights by means 
of retrospective legislation, but, as observ- 
ed in United Provinces v. Atiqua Begum, 
AIR 1941 FC 16 at p. 37 and also in Refi- 
quennessa v. Lal Bahadur, AIR 1964 SC 
1511 at p. 1514, the extent of such retros- 
pective character is to be ascertained from 
the wordings of the statute or by clear im- 
plication. So far as the Act we are con- 
cerned with which is within the legislative 
competence of the State legislature there is 
and can be no doubt that its provisions ex- 
pressly intend to cover and affect any trans- 
fer which took place between the date of 
publication of the relevant bill till vesting 
in respect whereof proceeding is initiated 
and found on enquiry to be not ‘bona fide’ 
or ‘bona fide’, even though thereby the 
vested rights of the parties, it could be said, 
were materially interfered with. 


” 50. The point then comes up for 
consideration is whether the provisions re- 
lating ‘bona fide’ transfer forms an integral 
part of the statute so as to save such pro- 
visions from the vice of unconstitutionality. 
In Raghubir Singh’s case, AIR 1959 SC 
475 (supra) the Court was considering a 
legislation for abolition of intermediaries’ 
interest and a provision therein, providing 
for cancellation of all prior leases within a 
specified period, granted not in normal 
course of management but in anticipation 
of such legislation, was upheld. The rele- 
vant statute came into force on June 23, 
1955 while the date of vesting of intermedi- 
ary interest therein provided was August 1, 
1952 and all leases granted on or after June 
1, 1950 were made subject to cancellation 
if found to have been granted for avoiding 
vesting. It was observed: 

ot Fak The provision (for cancellation of 
lease) is not an independent provision; it is 
merely ancillary in character enacted for 
carrying out the objects of the Act more 
effectively. The intention of the legislature 
was to give power to the Collector after 
the estates vested in the State Government 
to scrutinise leases of this kind made after 
Ist June, 1950, which was apparently the 
date from which such legislation was under 
contemplation and to see whether the leases 
were such as a prudent land-owner would 
enter into in the normal course of manage- 
ment. Such leases would be immune from 
cancellation; but if the Collector found 
that the leases have been entered into, not 
in normal course of management, but de- 
signedly to make whatever the land-owners 
could before the estate came to be trans- 
ferred to the State Government, he was 
given the power to cancel the same, as they 
would obviously be a fraud upon the Act. 
Such cancellation would subserve the pur- 
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poses of the Act, and the provisions for it 
would therefore be an integral part of the 
Act, though ancillary to his main object, 
and would thus be protected under Article 
31-A (1) (a) of the Constitution.” 

51. On the above authority, it 
would appear in tbe Act under our consi- 
deration the provisions for prior transfers 
found not ‘bona fide’ and thus intended for 
defeating the purposes of the Act, are well 
within the objectives of the Act. The Act 
is for abolition of all types of intermediary 
interests in land and such provisions thus 
form an integral part of the Act and are 
thereby protected under Article 31-A (1) (a) 
of the Constitution. This is so even though 
retrospective operation was in effect given 
to the impugned provisions affecting prior 
transfers of land. 

52. The real bone of contention is 
in regard to consequences ensuing on trans- 
fers found “bona fide’. The objects and 
reasons of the Act, as we have seen, are 
to eliminate all interests of zamindars and 
other intermediaries. In anticipation of 
such legislation, there have been spate of 
transfers of land by large numbers of inter- 
mediaries, as the large number of ‘Big 
Raiyat’ cases indicate. If now such inter- 
mediaries are allowed to retain land cal- 
culated on exclusion of land transferred by 
them within the prohibited period, it would 
obviously frustrate the purposes of the Act 
by taking out lands comprised therein from 


the operation of the Act. It may be that 
such transfers are ‘bona fide’ under the 
tests laid down in Section 5-A but that 


would not alter the over-all position as the 
State in such event would be thereby de- 
prived of land once owned by such inter- 
mediary beyond the ceiling and transferred 
since the time the proposal for acquisition 
of estates became public. What the legisla- 
tion seeks to achieve is to maintain the 
‘bona fide’ transfers which will enable the 
transferee to retain the land and to take 
into account such land if retailed by the 
transferee in calculating the amount 
of land retainable by the transferor. 
Otherwise the position would be that 
while the transferred lands are retain- 
ed by the transferees, the transferor 
would also retain the lands belonging to 
them within the ceiling after excluding the 
lands transferred by them in the meantime 
during the prohibited period when the ac- 
quisition of estates by Government had 
been already in the air. Such acts obvi- 
ously will amount to serious impediments 
in securing the objects under the Act for 
acquisition of interests of zamindars and 
intermediaries, and frustrate the urgent so- 
cial reforms which the Act intends to achi- 
eve. Viewed in this context, the provisions 
are ancillary for carrying out the purposes 
of Act and are not independent or extrane- 
ous provisions for acquisition of land. The 
said provisions thus form integral part of 
the Act and accordingly are protected by 
Article 31-A (1) (a) as laid down by the 
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above authority even though the transfers 
prior to vesting are affected. In equity 
also, as observed by P. B. Mukherjee, J. 
(as he then was) no prejudice is caused to 
the transferor as he got his consideration 
money for the transferred land and for land 
vested in State after taking in account the 
transferred land he would be entitled to 
compensation. For these reasons it ap- 
pears that the impugned provisions are not 
‘invalid or unconstitutional and it is held 
accordingly. 


53. The allied contention is that 
the impugned provisions are inconsistent 
with other provisions of the Act itself. 
Under Section 4 the State Government by 
notification may declare that all estates 
and rights of every intermediary in each 
such estate shall with effect from the date 
of notification vest in State. Section 5 
provides upon such publication of notifica- 
tion on and from date of vesting all estates 
and rights of intermediaries in the estates 
shall vest in State, while Section 6 provides 
the rights of the intermediaries to retain 
certain lands with effect from date of vest- 
ing. All the provisions relate to a state of 
affairs as on the date of vesting, and rights 
of intermediaries regarding calculation of 
land owned by them for purposes of reten- 
tion are to be determined with effect from 
the said date. It is accordingly not per- 
missible, it is contended, to subject the 
intermediary to further restrictions with 
reference to prior transfers found ‘bona 
fide’ when the material date is the date of 
vesting. i 


54. We have already seen that the 
provisions regarding consequence ensuing 
‘bona fide’ transfers form an integral part 
of the Statute for carrying out the purposes 
of the Act and the Legislature is fully com- 
petent to make such provisions. Even if 
the material date is the date of vesting, the 
Legislature thought it fit to extend and cover 
the operation of the impugned provisions 
to prior transactions. ‘There is no inherent 
or other illegality in such provisions and 
accordingly there is no inconsistency 
between “the said provisions and other 
provisions of the Act, while it is not 
for the Court to question the wisdom of 
the Legislature in providing for the same. 
Even if such provisions are discriminatory 
and constitute an unreasonable restrictions 
offending right to hold property, though 
such proposition we do not accept, they are 
saved by the combined effect of Articles 
31-A and 31-B of the Constitution. 


55. Thus brings us to a further con- 
sideration of the impugned provisions which 
in some respects are apparently inconsistent 
with the rights guaranteed by Part I of 
the Constitution. Mr. Soumendra Chandra 
Bose, learned Advcoate for the State in C. 
R. No. 36W of 1968, on this aspect bas 
drawn our attention to the same, though, 
he submitted, the petitioners cannot take 
any advantage therefrom. Sub-section (1) 
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of Section 5-A give power to the State 
Government to enquire into any transfer of 
any land if in its opinion such transfer 
prima facie does not appear to be ‘bona 
fide” Thus if transfer prima facie 
appears to be ‘bona fide? such trans- 
fer wil be the outside operation of 
section. The transfer which is found 
prima facie not ‘bona fidẹ? comes 
under the operation of the sub-section and 
different and serious consequences will fol- 
low whether the transfer is ultimately found 
‘bona fide’ or not ‘bona fide’ on initiation 
of the proceeding. So that on the chance 
of a prima facie opinion by the State Gov- 
ernment or its delegated authority persons 
belonging to the class of transferors would 
be subject to different consequences lead- 
ing to discrimination among them. Similarly 
again if an intermediary holding for inst- 
ance 200 acres of land sells to eight per- 
sons the said land in portions, each trans- 
fer being within ceiling without retaining 
any land for himself, all transfers would be 
‘bona fide’ as they would not defeat the 
purpose of the Act and the transferor 
would be entitled to retain the benefits of 
sale. If however the transferor sells 175 
acres of land to one person and retains 25 
acres for himself, such transfer even if held 
‘bona fide’; different consequences, more 
prejudicial than those visiting on the trans- 
feror of the entire land as mentioned above, 
would visit this transferor. These inevitable 


‘consequences in the Act, Mr. Bose submit- 


ted it may be contended, would result in 
abridgement of rights guaranteed in Part 
Til of the Constitution in the same-class of 


traasferors. But in view of the inclusion 
of the Act in the Ninth Schedule to the 
Constitution, by the Constitution (Seven- 


teenth) Amendment Act, 1964, the said Act 
is no longer open to attack for any incon- 
sistency or abridgement of the rights con- 
ferred by Part HI of the Constitution. The 
decision in L. C. Golaknath v. State of 
Punjab, AIR 1967 SC 1643, while holding 
that Parliament will have no power since 
the date of the judgment to amend any 
provisiops of Part I of the Constitution 
so as to take away or abridge the fynda- 
mental rights enshrined therein, on the doc- 
trine of prospective overruling upheld the 
validity of Constitution Amendment Acts. 

56. In the premises we answer the 
points of reference as follows: 

(a) The form of the order made by the 
Assistant Settlement Officer on January 19, 
1959, quoted in the order of reference is 
in substantial compliance of Section 5-A 
D aus the proceeding started thereunder is 
valid. 


(b) Section 5-A of the West Bengal 
Estates Acquisition Act 1953 is not ultra 
vires the Constitution as it does not invest 
judicial powers in the State Government. 

(c) The delegation of power by the 
State Government to the Revenue Officers 
under sub-section (4) of Section 5-A is valid 
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in law and far from being ultra vires Arti- 
cle 154 (2) (b) of the Constitution, the 
delegation in sub-section (4) is in terms 
with the provisions of the said Article. 

We further hold 


(a) that the power invested on the Gov- 
ernment by Section 5-A is not a judicial 
‘power or power exercisable by the judicial 
organ of the State, but it is an executive 
power of the Government involving exer- 
cise of quasi-judicial functions. 

(b) There is no excessive or uncanalis- 
ed delegation of power in Section 5-A. 

(c) Proceeding under Section 5-A after 
final publication Record-of-rights is valid 
in law as the presumption of correctness 
attaches to entries therein on final publica- 
tion as revised by order under Section 5-A. 

(d) Provisions of sub-section (iii) of 
Section 5-A are integral parts of the Act 
and are valid and otherwise also protected 
by Articles 31-A and 31-B of the Constitu- 
tion and there is no inconsistency between 
p said provisions and other sections of the 

ct. 


57. We will now proceed to decide 
the individual rules. 


C. R. Nos. 2190-93 of 1961, 


Sk. Bafatulla Mukhtear v. State of 
West Bengal and others. 
58. These rules under Article 227 


of the Constitution arise out of a common 
order passed in connected appeals by the 
Judges, Special Tribunal under the Estates 
Acquisition Act confirming the order pass- 
ed by the Assistant Settlement Officer, Gazole 
in the connected cases. Four cases under 
Section 5A of the Act were initiated by the 
Settlement Officer and it was beld that the 
transfers made on January 25, 1955 by the 
transferor Sk. Bafatulla Muktear in favour 
of the transferees were bona fide, but as 
tbe transfers of agricultural land exceeded 
25 acres, tbe entire quantity of agricultural 
land retained by the transferor under Sec- 
tion 6 (1) vested in the State. The Judge, 
Special Tribunal, on consideration of con- 
tentions raised by the transferor dismissed 
the appeals and against this decision the 
above rules were issued. 

59. Mr. Ranjit Kumar Banerjee ap- 
pearing for the petitioners raised various 
constitutional points as also points of law 
challenging inter alia the vires of Section 
5-A of the Act and he did not address the 
Court, as he could not, on facts. The legal 
and constitutional points urged by him. as 
also by the learned Advocates have been 
dealt with above and in view of our con- 
clusion in regard to the same these rules 
fail and are discharged without however 
any order as to costs in the circumstances. 
All interim orders are vacated. 

C. R. No. 462W of 1968. 

Dilip Kumar Chowdhury and others v. 
District Judge, Burdwan and others. 

59, The petitioners in this rule 
claim that that by a deed of family settle- 
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ment their father settled lands with them 
on January 29, 1950 and the petitioners 
since then had been in possession of the 
respective lands settled with them enjoying 
tbe usufructs separately. This settlement 
was again confirmed by a registered docu- 
ment executed on January 6, 1954. There- 
after the settlor filed a Return in ‘B’ form 
for retention of the properties he wanted 
to retain. Proceeding under Section 5-A 
was started and it was held by order passed 
on December 22, 1964 that the transfer was 
not bona fide. On appeal the appellate 
tribunal set aside the said order and re- 
manded the case back to the Revenue Offi- 
cer for fresh enquiry. The officer-in-charge 
who thereafter made the enquiry held tbat 
the transfer termed as settlement was made 
by the settlor on January 6, 1954 for the 
purpose of retaining land in excess of ceil- 
ing, and, accordingly it was held that the 
transfer was not bona fide. It was further 
ordered that the said transfer stood cancel- 
Jed. Against this decision, an appeal was 
taken before the District Judge, Burdwan 
as the appellate authority under the Act. 
The Said tribunal by order dated July 31, 
1967 held that the transfer of agricultural 
lands comprised in the said document was 
not bona fide but the transfer of lands in 
respect of bastu, bhiti, garden, tank and 
danga should be excluded from the portion 
of the order under Section 5-A. The ap- 
peal was allowed accordingly in part and 
the order of the officer was directed to be 
modified in the light of the above findings. 
The petitioners being aggrieved by the said 
order moved this court in Constitutional 
ve Jurisdiction and obtained the 
e. 


69. Mr. Balai Chandra Roy, learn- 
ed Advocate appearing for the petitioners, 
urged the same constitutional and other 
points challenging inter alia the vires of 
Section 5-A of the Act and did not address 
us on merits. For the reasons we have 
already given this rule also fails and is dis- 
charged. All interim orders are vacated. 
There will be no order for costs. 


C. R. No. 36W of 1968. 


Tarapada Bhowmick and another v. 
State of West Bengal and others. 


61. In this rule the petitioner claims 
that he had been in possession of the lands 
formerly owned by Bankim Chandra Bhow- 
mick on the basis of a nirupanpatra of 1951 
when possession of the lands covered by 
the said deed was made over to him. The 
said nirupanpatra could not be registered 
and it was re-executed on May 27, 1955 
and registered thereafter. Bankim Chandra 
Bhowinick, the transferor filed a Return in 


above 


’ ‘B’ form in respect of the lands retained by 


him. Enquiries were started by the Reve- 
nue Officer, Mahisadal who held that the 
transfer was not bona fide. An appeal was 
taken before the District Judge, Midnapore 
who allowed the appeal and held that the 
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transfer was bona fide. It appears that 
consequent actions were taken under Sec- 
ion 5-A (3) Gi) of the Act and the pro- 
ceeding was started and notices were serv- 


ed on the parties concerned and also the 
transferees to enquire if the transferees 
wanted to retain the lands. It was 
found that the transferees wanted to 
retain such lands and the Revenue 
Officer in the circumstances ordered 
that the transferred lands be taken into 


account in calculating the lands to be re- 
tained by the transferor as if such lands 
had never been transferred. Further steps 
were taken in the Big Raiyat Case No. 43 
notifying the interested parties that the agri- 
cultural lands retained by the transferor and 
on his death by his heirs would vest in the 
State. No one appeared before the Reve- 
nue Officer who on consideration of the re- 
levant materials held that as the quantum 
of land transferred exceeded 25 acres of 
agricultural lands all other agricultural 
lands retained by the transferor’s heirs vest- 
ed in the State. Against this order the 
petitioner moved this Court in Constitu- 
tional Writ Jurisdiction and obtained’ the 
above rule. 


62. At the hearing no one appeared 
on behalf of the petitioner. But the grounds 
in the petition challenging the constitutional 
validity cf Section 5-A have been dealt with 
above. In the view taken as above this 
tule fails and is discharged without how- 
ever any order as to costs. All interim 
orders are vacated. 


C. R. No. 507W of 1968. 
Sm. Indra Kumari Devi and others v. 
State of West Bengal and another. 


63. According to the petitioners’ 
case one Uma Sankar Sukul was the head 
of the Mitakshara joint family and possessed 
agricultural and non-agricultural lands in 
the Police Station, Mathurapur. In 1951 a 
dispute arose between his eldest son and 
the members of the joint family. By an 
agreement dated May 2, 1951 between the 
members of the joint family, the dispute re- 
garding allotment of the joint family pro- 
perty was referred to the arbitrators ap- 
pointed for the purpose. They made an 
award on May 18, 1951 which was accepted 
by the parties. This award was filed in the 
Court of Special Judge at Jaunpur and a 
deeree was passed thereon in 1954 as stated 
by Mr. Mukherjee learned Advocate ap- 
pearing for the petitioner. On the basis of 
the award the petitioners got separate allot- 
ments of agricultural lands and they had 
been in senarate and’ exclusive possession 
thereof while the land have also been re- 
corded accordingly in the final record-of 
rights as retained Jand. The Revenue Offi- 
cer and Assistant Settlement Officer, Sonar- 
pur started an enauiry under Section 5-A. 


The petitioner contended that they were not- 


served with any opinion leading to proceed- 
ing under Section 5-A nor the Resrondent 
No. 2 disclosed his authority to initiate the 
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proceeding and enquire about transfer of 
land in respect of whereof the enquiry was 
initiated. On the above contentions the 
petitioners without appearing before the 
respondent No. 2 moved this Court in Con- 
stitutional Writ Jurisdiction for quashing 
the above proceeding and a rule was issued 
with an interim order staying further pro- 
ceeding. Mr. Mukherjee has contended that 
there has been no transfer of land in res- 
pect of the lands in dispute and no opinion 
as required under the Act has been formed. 
He has raised other objections contending 
that the joint family stood disrupted in 
1951 and as such the proceeding under Sec- 
tion 5-A was without jurisdiction and not 
maintainable in law. 


64, The petitioners took an extra- 
ordinary step in moving this Court without 
appearing before the authority under Sec- 
tion 5-A and in view of the interim order 
no further step could be taken in the above 
preceeding. As we have held that the pro- 
visions of Section 5-A are valid it is neces- 
sary and proper that the petitioners should 
now appear before the authority to sub- 
stantiate on merit their contentions made 
before us. The rule is accordingly dis- 
charged and all interim orders are vacated. 


65. As desired by Mr. Mukherjee 
we give liberty to the petitioners, though it 
is not really necessary, to urge the points 
on merits as have been urged in this 
rule. 


C. R. No. 18W of 1968. 
Kalasashi Ghosh and others v. State of 
West Bengal and others, 


66. The petitioners in this rule are 
transferees of rayati sthitiban lands belong- 
ing to their father Basanta Kr. Ghosh on 
the basis of transfer deeds dated Septem- 
ber 11, 1954. Proceedings were initiated 
under Section 5-A and notices were issued 
accordingly but by an order passed by this 
court in C. R. No. 575 of 1960 the order 
of the Revenue Officer passed in the pro- 
ceedings was quashed as he was not delegat- 
ed with requisite powers under Section 5-A 
(4). Liberty was given to the State of West 
Bengal to proceed in accordance with law. 


‘Thereafter cases under Section 5-A were 


started against the petitioners by Assistant 
Settlement Officer, Habra who by order 
dated June 9, 1965 held that the transfers 
were not bona fide. An appeal was pre- 
ferred against the decision and the appel- 
late tribunal set aside the above order and 
sent the cases back on remand for hearing 
after giving the opportunity to parties to 
adduce evidence. Thereafter by order dated 
November 20, 1967 the Revenue Officer and 
Assistant Settlement Officer respondent No. 
3 found that the impugned transfers were 
not bona fide. Against this order the peti- 
tioners without filing any appeal moved 
this Court in Constitutional Writ Jurisdic- 
tion and obtained the rule and an interim 
order was also issued restraining the State 
from taking any action on the basis of the 
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impugned order. Mr. Arun Dutt urged the 
constitutional points as also points of law 
in support of the rule which have been 
dealt with by us above and we have not 
been addressed on the merits of the appli- 
cation. For these reasons this application 
also fails and the rule is discharged. All 
interim orders are vacated. There will be 
no orders for costs. 


C. R. No. 553W of 1968. 
Angur Bala Ghosh and others v. State 
of West Bengal and others. 


67. The petitioner Amarendra Nath 
Ghosh (since deceased) was served with 
notice on 16-9-67 under Section 57 of the 
West Bengal Estates Acquisition Act in 
connection with B. R. Case No. 123/67 by 
Revenue Officer, Diamond Harbour ‘C 
Camp. requiring him to furnish particulars 
of all lands in his khas possession and also 
to file ‘B’ form for lands he, wanted to re- 
tain. The petitioner filed a petition stating 
that he was served earlier with a similar 
notice and he supplied all particulars of 
land he had namely 26.72 acres agricultural 
lands in his khas possession besides 2 acres 
of bastu lands. The petitioner at the time 
filed a ‘B’ form retaining 25 acres of land, 
surrendering the excess- land to Govern- 
ment. The finally published record of 
tights indicated the said position. The peti- 
tioner accordingly prayed for withdrawal of 
the notice. 


68. Instead of withdrawing the said 
notice, the Revenue Officer started proceed- 
ing under Section 5-A of the Act being 5-A 
Case No. 25/67 and the petitioner was ask- 
ed by notice to be present at the office of 
the Revenue Officer and to produce rele- 
vant papers in respect of plots mentioned 
therein with the registered deed of family 
settlement dated 4-12-53 by one Dhruba 
Charan Ghosh deceased in favour of the 
petitioner, his son, transferring 25.60 acres 
of land. It further appears from the re- 
cord of proceeding that on perusal of the 
records put up before him, the Revenue 
Officer by order dated 15-12-67 recorded 
that he was of opinion that there were 
“prima facie reasons for believing that the 
transfer may not be a bona fide one” and 
accordingly he proceeded to hold an enquiry 
directing issue of notice on the successors 
of the transferor since deceased and the 
transferee, the petitioner also on bargadars 
and -other interested parties and fixing 27- 
12-67 for appearance with necessary papers 
for proving that the transfer was bona fide. 
The case was adjourned from time to time 
till 24-1-68. 

69. The petitioner stated that the 
transferor was pious man and on attaining 
the age of 70 years, he lost interest in 
worldly affairs and by the impugned deed 
of family settlement he gave his lands in 
favour of his heirs, namely two sons, and 
in life interest to his other dependants his 
wife, three daughters, two of whom are 
widows and two widowed maternal aunts 
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dependant on him, while some lands were 
given to deities. The petitioner’s name 
had been finally recorded in the record-of- 
rights and he had been in possession of the 
lands on payment of rent for over twelve 
years enjoying the usufructs thereof. The 
petitioner further contended that Section 5-A 
of the Act infringed Article 19 (1) (£) of the 
Constitution. It was further contended 
that the proceedings under Section 5-A was 
not maintainable as the deed of family 
settlement was really a deed: of partition 
and it is not a transfer as contemplated in 
sub-section (7), clause (IV). 


70. On these allegations the peti- 
tioner moved this Court under Article 226 
(1) of the Constitution praying for issue of 
a writ in the nature of mandamus directing 
the respondents to cancel the order initiating 
proceedings under Section 5-A and the 
notice dated 16-12-67 issued on the peti- 
tioner in pursuance thereof and also a writ 
in the nature of certiorari quashing the pro- 
ceedings. On this application, the . above 
rule was issued on 31-1-68. 


71. The rule has been opposed by 
the respondents who has filed an affidavit- 
in-opposition, stating that as the document 
was a gift within the prohibited period and 
in the attendant state of affairs, the pro- 
ceeding under Section 5-A was validly ini- 
tiated. The petitioner by his affidavit in 
reply reiterated the allegations in the peti- 
tion. During pendency of the rule, the 
petitioner having died his heirs has been 
substituted. 


72. ‘For the reasons noted above the 
substituted petitioners are not in a position 
to challenge the constitutional validity of 
Section 5-A and the proceeding thereunder. 
We have also seen that the question whe- 
ther a deed of settlement is a gift or other- 
wise depends on the interpretation of the 
document itself and the attending circum- 
stances and the further question as to whe- 
ther the transfer is bona fide also depends 
on evidence as would be adduced by the 
interested parties at the enquiry under Sec- 
tion 5-A. 

73. The petitioner thus can have no 
relief in this application and the rule thus 
fails and is discharged without any order 
as to costs. All interim orders, if any, are 
vacated. 

C. R. No, 554W/68, 

74. The petitioner in this 
Sm. Kalitara Ghosh, daughter of the trans- 
feror late Dhruba Charan Ghosh. The peti- 
tioner obtained land in life interest on the 
basis of the same deed of family settlement 
mentioned above in C. R. No. 553W/68 
and proceeding under Section 5-A Case No. 
18 of 1967 was initiated against him by an 
order of the Revenue Officer dated 15-12- 
67. On the similar facts and on the same 
grounds the petitioner prayed for similar 
writs and for reasons mentioned above the 
tule fails and is discharged without costs 
and interim orders if any are vacated. 


tule is . 
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75. The petitioner in this rule is 
Anandi Nath Ghosh the other son of the 
transferor late Dhruba Charan Ghosh. He 
obtained land on the basis of the same deed 
of family settlement mentioned in C. R. 
No. 553W/68 and proceeding under Section 
5-A being 5-A Case No. 24 of 1967 was 
initiated against him by an order of the 
Revenue Officer dated 15-12-67. On simi- 
lar facts and on the same grounds the peti- 
tioners prayed for similar writs and. for reas- 
ons mentioned above the rule fails and is 
discharged without costs and interim orders 
if any are vacated. 


C. R. No. 556W/67. 

76. The petitioner in this rule Sm. 
Sarala Bala Ghosh is a daughter of the 
transferor Late Dhruba Charan Ghosh. She 
obtained land in life interest on the basis 
of the same deed of family settlement men- 
tioned in C. R. No. 553W/68 and proceed- 
ings under Section 5-A being 5-A Case No. 
20 of 1967 was initiated against her by 
order of the Revenue Officer dated 15-12- 
67. On similar facts and on the same 
grounds the petitioner prayed for similar 
writs and for reasons mentioned above the 
rule fails and is discharged without costs 
and interim orders if any are vacated. 


C. R. No. 557W/67. 

77. The petitioner in this rule Jhari- 
moni Dasi is an aunt of the transferor, 
late Dhruba Charan Ghosh and was one 
of his dependants living in his family. She 
obtained some land in life interest on the 
basis of the same deed of family settlement 
mentioned in C. R. No. 553W/67 and pro- 
ceeding under Sec. 5-A being 5-A Case No. 
22 of 1967 was initiated against him by an 
order of the Revenue Officer by order dated 
15-12-67. On similar facts and on the same 
grounds and on the additional ground that 
she was not a transferee as defined in sub- 
section (7) of Section 5-A, clause (ii), she 
prayed for similar writs. For reasons men- 
tioned above and also for the further 
reason the question as to whether the im- 
pugned transfer is hit by clause (i) of sub- 
section (7) of Section 5-A can only be de- 
cided at the enquiry on evidence, the rule 
fails and is discharged without costs and 
interim orders if any are vacated. 


C. R. No. 558W/67. 


78. The petitioner in this rule Sm. 
Taransini Dasi is an aunt of the transferor 
late Dhruba Charan Ghosh and was one 
of his dependants living in his family. She 
obtained some land in life interest on basis 
of the same deed of family settlement men- 
tioned in C. R. No. 553W/68 and ‘proceed- 
ing under Section 5-A being 5-A Case No, 
21 of 1967 was initiated against him by an 
order of the Revenue Officer by order dated 
15-12-67. On similar facts and on the 
same grounds and on the additional ground 
that she was not a transferee as defined in 
sub-section (7) of Section 5-A, clause (ii). 
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She prayed for similar writs. For reasons 
mentioned above and also for the further 
reason that tbe question as to whether the 
impugned transfer is hit by clause (i) of 
sub-section (7) of Section 5-A can only be 
decided on the enquiry on evidence, the 
rule fails and is discharged without costs 
and interim orders if any are vacated. 
C. R. No. 559W/67. 

79. The petitioner. in this rule Sm. 
Chapala Bala Ghosh is another daughter of 
the transferor late Dhruba Charan Ghosh: 
She obtained some land in life interest on 
basis of the same deed of family settlement 
mentioned in C. R. No. 553W/68 and pro- 
ceeding under Section 5-A being Case No. 
19 of 1967 was initiated against him by an 
order of the Revenue Officer dated 15-12- 
67. On similar facts and on the same 
grounds she prayed for similar writs. - For 
reasons mentioned above the rule fails and 
is discharged without costs and interim 
orders if any are vacated, 

GHOSE, J.:— 80. I agree. 

A. K. JANA, J.:— 81. I agree, 

Rules discharged, 
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Ahindra Nath Mukhopadhyaya and 
others, Appellants v. Manmatha Nath 
Kurmi and others, Respondents, 


A. F. A: D. No. 1468 of 1963, D/- 31- 
7-1972. 


Index Notes- (A) W. B. Estates Ac- 
quisition Act (1 of 1954), Section 6 (1) (e) 
and (2) Proviso — A right to rear and 
catch fish in a tank cannot be leased, for, 
such a right constitutes a licence. 

(Paras 8, 10) 

Brief Note: (A) Thus a person hav- 
ing a right to rear and catch fish in a tank 
on the date of vesting cannot avail of the 
provisions of sub-section (2) of Section 6 
as he cannot be deemed to hold any tank- 
fishery under a lease. Even assuming that 
the owner of the tank is an intermediary 
he is entitled to retain its possession under 
Section 6 (1) (e). AIR 1971 SC 2097, Fol- 


lowed. (Paras 8, 10) 
Cases Referred : Chronological Paras 
AIR 1971 SC 2097 = 1971 UJ 


(SC) 458, State of West Bengal v. 
Shebaits of Ishwar Shri Saradiya 
Thakurani 


S. K. Roy Choudhury, Biswaranjan 
Ghosal, for Appellants; Nagendra Mohan 
Saha, for Respondents. 

M. M. DUTT, J.:— This appeal has 
been referred to the Special Bench by a 
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Division Bench consisting of P. N. Mooker- 
jee and Amiya Kumar Mookerji, JJ, under 
Part I, Chapter II, Rule 1, Proviso (ii) read 
with Chapter VII, Rule 2 of the Appellate 
Side Rules. The point of law which in- 
duced the learned Judges of the Division 
Bench to refer the appeal to the Special 
Bench is as follows:— 


Whether, in the case of a tank fishery, 
(that is, a tank which is being used for 
pisciculture or for fishing), where the right 
of pisciculture or fishing is, at.the date of 
vesting under the West Bengal Estates Ac- 
quisition Act, beld under a lease from the 
owner intermediary, Section 6 (2) proviso 
of the Act will have any application, and, 
if so, what will be its effect and what will 
be the rights of the particular intermediary 
and the particular lessee in respect of the 
said tank fishery including the right of pisci- 
culture or fishing under the relevant provi- 
sions of this Statute, namely, Sections 5, 6 
(1) and 6 (2) including the proviso. 

2. In order to consider the said 
point and the respective contentions of the 
parties it is necessary to state the facts of 
the case. The disputed tank belonged to 
the ‘appellants. By a Kabuliat dated July 
16, 1941, the appellants granted to the res- 
pondents the right of fishing in the disput- 
ed tank for a period of nine years. The 
respondents were to pay the monthly sum 
of Rs. 100/- (?) to the appellants for the said 
grant or settlement of the right of fishing 
in the disputed tank. After the expiry of 
the said period of nine years the respon- 
dents held over on the same terms and 
conditions as provided for in the Kabuliat. 
The appellants served the respondents with 
a notice directing the respondents to quit 
the disputed tank on the expiry of Aswin 
1367 B.S. As the respondents did not com- 
ly with the terms of the notice, the appel- 

Lents instituted the suit out of which this 
appeal arises, for recovery of khas posses- 
sion of the disputed tank and for realisation 
of arrears of rent from 1365 to 1367 B.S. 
“ 3. The respondents contested the 
suit. It was alleged that they were lessees 
of the disputed tank together with its 
banks; that the appellants were intermedi- 
aries and that their interests in the disput- 
ed tank had vested in the State under the 
West Bengal Estates Acquisition Act, 1953. 
It was further contended by the respon- 
dents that under the proviso to Section 6 
(2) of the Act, the respondents being the 
lessees of the tank fishery, became direct 
tenants under the State of West Bengal. 


4. The trial Court came to the find- 
ings that only the fishery right independent 
of sub-soil was leased to the respondents 
and that the interests of the appellants did 
not vest in the State under the Act. Upon 
these findings, the trial Court decreed the 
suit. The respondents were directed to 
vacate the disputed tank within one month 
from the date of the decree, in default the 
appellant would get khas possession of the 
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same through Court. A sum of Rs. 281.25 
was decreed on account of arrears of rent 
and Rs. 10/- on account of mesne profits 
tentatively. It was further directed that 
the appellants would get mesne profits from 
Kartic 1367 B.S. till the delivery of posses- 
sion at the rate of rent, less the amount 
tentatively decreed, on payment of addi- 
tional, court-fees. 

5. Being dissatisfied with the dec- 
ree of the trial Court, the respondents pre- 
ferred an appeal which was heard by the 
Jearned Subordinate Judge, First. Court, 
Hooghly. The learned Subordinate Judge 
also came to the finding that the respon- 
dents had no right to the sub-soil but they 
had only the right of fishing in the disput- 
ed tank. The learned Subordinate Judge, 
however, took the view that the appellants 
were intermediaries and their interests in 
the disputed tank vested in the State of 
West Bengal and that in view of proviso 
to sub-section (2) of Section 6, the apvel- 
lants were not entitled to retain possession 
of the tank fishery under Section 6 (1). 
The learned Subordinate Judge held that 
the suit was not maintainable by the appel- 
lants. Upon these findings, the Jearned 
Subordinate Judge dismissed the suit and 
allowed the appeal of the respondents. 
Hence this appeal by the appellants. 


6. It may be stated here, that both 
the Courts below proceeded on the basis 
that the appellants were intermediaries in 
respect of the disputed tank. In the C. S. 
record-of-rights the disputed tank has been 
recorded in Khatian No. 2506. ‘The said 
khatian comprises only the disputed tank 
as appertaining to plot No. 4445. The pre- 
decessor-in-interest of the appellants have 
been recorded as ‘Madhya Sattadhikari 
Chirasthayee “Niskar’. This expression indi- 
cates that the predecessors-in interest of the 
appellants were tenure-holders in respect of 
the disputed tank. The appellants also 
sought to make out a case in the courts 
below that they were intermediaries but 
they retained the disputed tank which is a 
tank fishery under Section 6 (1) of the Act. 


7. Mr. Roy Chowdhury, learned 
Advocate appearing on behalf of the ap- 
pellants raised two contentions. Firstly, it 
was contended that even assuming that the 
appellants were intermediaries the respon- 
dents not being lessees in- respect of any 
fishery, the proviso to sub-section (2) of 
Section 6 had no manner of application 
and that the appellants were entitled to re- 
tain possession of the tank fishery. Second- 
ly, it was contended by him that the ap- 
pellants were non-agricultural tenants and 
as such they were not intermediaries within 
the meaning of the term ‘intermediary’ as 
defined in Section 2 (i) of the Act and 
their interest in the disputed tank had not 
vested in the State. These two points were 
not taken in the courts below or before the 
Division Bench which made the reference, 
but they were taken for the first time be~ 
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fore us in the Special Bench at the time of 
hearing. We permitted Mr. Roy Chow- 
dhury to take these two points for these 
are pure points of law which can be deter- 
mined on the basis of the facts proved in 
the case. 


8. Before we consider the aforesaid 
contentions of Mr. Roy Chowdhury and 
the point of law which has been formulat- 
ed bythe Division Bench referring the 
appeal, it is necessary to refer to the pro- 
visions of Sections 6 (1) (e) and 6 (2) of 
the Act which are as follows:— 

“6 (1). Notwithstanding anything con- 
tained in Sections 4 and 5, an intermediary 
shall, except in the cases mentioned in the 
proviso to sub-section (2) but subject to the 
other provisions of that sub-section, be en- 
titled to retain with effect from the date of 
vesting— 


(e) tank fisheries; 

Explanation: “Tank fishery” means a 
reservoir or place for the storage of water, 
whether formed naturally or by excavation 
or by construction of embankments, which 
is being used for pisciculture or for fishing, 
together with the sub-soil and banks of 
such reservoir or place, except such portions 
of the banks as are included in a home- 
stead or in a garden or orchard and in- 
cludes any right of pisciculture or fishing 
in such reservoir or place.” 

In support of his first contention Mr. Roy 
Chowdhury relied on a recent decision of 
the Supreme Court ‘in the State of West 
Bengal v. Sebait of Iswar Shri  Saradiya 
Thakurani, AIR 1971 SC 2097. In the case 
before the Supreme Court which arose out 
of a proceeding under Section 44 (2a) of 
the Act, the tank was the absolute Debat- 
tar property of the diety of Iswar Shri 
Saradiva Thakurani and the respondents 
were Shebaits of the said deity. In the 
District Settlement Record-of-rights the 
interest of the deity in the tank was des- 
cribed as a rent free tenure. The Revi- 
sional Record-of-rights prepared under the 
Act also described the tank as the absolute 
Debattar property of the deity. The entry 
also mentioned that one Kumarish Chandra 
Saha and Aswini Kumar Saha were the 
tenants of the tank paying an annual rent 
of Rs. 60/-. A receipt issued by the res- 
pondents also stated that the tank had 


been leased for the period of nine years at - 


the rate of Rs, 60/- per year. There was, 
however, no registered deed or any docu- 
ment in respect of the said alleged lease. 
The appellant State relied on the said entry 
and the said receipt for its case that the 
tank was under a lease for period of nine 
years and the said Sahas were in possession 
as lessees thereof. It was contended on 
behalf of the appellants that the interest of 
the deity in the tank vested and that the 
Sshas should be deemed to have become 
direct tenants of the Government. It has 
been held by the Supreme Court that the 
interest of the Sahas was confined to fish 
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they would catch from the tank in consi- 
deration for which they have agreed to pay 
Rs. 60/- per year and in addition were 
under the obligation to cleanse the tank and 
keep it cleansed and that such an arrange- 
ment would not mean a lease within the 
meaning of proviso to Section 6 (2), but 
only constitutes a licence under which they 
became entitled to fish yielded by and got 
by them from the tank. From the afore- 
said Supreme Court decision it follows that 
a mere right to rear and catch fish in a 
tank cannot be the subject-matter of a 
lease within the meaning of the proviso to 
sub-section (2) of Section 6. Im the instant 
case also, the respondents had only the 
right to catch fish from the disputed tank 
on payment of a yearly sum of Rs. 100/-. 
This right of fishing of the respondents 
could not also be the subject-matter of a 
lease. The: respondents did not hold any 
tank-fishery under a lease immediately be- 
fore the date of vesting within the meaning 
of T proviso to sub-section (2) of Sec- 
tion 6. 


9, Mr. Saha, learned Advocate ap- 
pearing on behalf of the respondents has 
strenuously urged that under the explana- 
tion to clause (e) of Section 6 (1) any right 
of pisciculture or fishing in the reservoir or 
place mentioned ‘in the explanation being a 
tank-fishery such a tank-fishery can be the 
subject-matter of a lease as clearly contem- 
plated by sub-section (2) of Section 6. It 
has been further contended by him that the 
words “any tank-fishery” in the proviso to 
sub-section (2) includes also the right of 
pisciculture or fishing and accordingly it 
cannot be said that such a right which is 
a tank-fishery under the explanation cannot 
be leased. Mr. Saha submits that in case 
it is held that the right of pisciculture or 
fishing which is a tank fishery under the 
explanation to clause (e) cannot be leased, 
that would mean that such a right would 
not be a tank-fishery which would be 
against the clear provisions of the expla- 
nation to clause (e). Lastly, Mr. Saha sub- 
mits that the aforesaid Supreme Court deci- 
sion will not apply to the instant case for, 
in the case before the Supreme Court there 
‘was no registered lease, whereas in the in- 
stant case the tank-fishery was leased by a 
registered Kabuliat. 


19. So far as the first part of the 
contentions of Mr. Saha is concerned we 
are unable to accept the same in view of 
the clear decision of the Supreme Court 
tbat a mere right to rear and catch fish in 
a tank cannot be leased, for, such a right 
constitutes a licence. We are also unable 
to accept the distinction sought to be made 
by Mr. Saha of the aforesaid Supreme 
Court decision. In the instant case also, 
it cannot be said that there is a lease. The 
Kabuliat is a unilateral document and it is 
inoperative as a lease under Section 107 of 
the Transfer of Property Act. This conten- 
tion of Mr. Saha also fails. The respon- 
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dents are, therefore, not entitled to avail 
of the provisions of sub-section (2) of Sec- 
tion 6 as they did not hold any tank-fishery 
under a lease. Even assuming that the ap- 
pellants are intermediaries, the appellants 
are entitled to retain possession of the tank- 
fishery under Section 6 (1) (e). 

11. In view of our tinding on the 
first point of Mr. Roy Chowdhury, it is not 
necessary for us to consider bis contention 
on the second point that the appellants were 
non-agricultural tenants and not intermedi- 
aries and that the interests of the appellants 
did not vest in the State under the Act. 


12. The point of law which has 
been formulated by the Division Bench 
making the reference, proceeds on the basis 
that the right of pisciculture or fishing can 
be Jeased, but in view of the aforesaid 
Supreme Court decision such a right can- 
not be leased. Therefore, in all such cases, 
persons having merely a right of fishing or 
pisciculture in the reservoir or place as men- 
tioned in the explanation to Section 6 (1) 
(e), cannot claim any benefit under the pro- 
viso for the reason as given by the Sup- 
reme Court, that such a right only consti- 
tutes a licence and cannot be leased. 

13. For the reasons aforesaid, the 
judgment and decree of the lower appellate 
Court are set aside and those of the trial 
Court restored and the appeal is allowed. 
But in view of the facts and circumstances 
of the case we do not make any order as 
to costs in this appeal. s 

14. Mr. Saha prays for stay of ope- 
ration of this judgment and decree for a 
period of two months in order to get the 
certified copies of the same. The prayer is 
allowed. Let there be an order of stay of 
„operation of the judgment and decree for a 
period of two months from this date. 


ARUN K. MUKHERSEA, J.:— 15. 
I agree. 


SABYASACHI MUKHARDI, J.:— 16. 
I agree. 
Appeal allowed. 
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Brief Note: — (A) The contention that 
Sections 60 and 61 constitute a delegation 
of legislative power by the legislature to the 
executive and as such are bad is misconceiv- 
ed. What Section 60 does is to decide when 
this Chapter VIII will come into force. It 
comes into force by notification on such 
date and in such area of the transferred ter- 
Titories as the State Government may ap- 
point. The West Bengal Estates Acquisi- 
tion Act is a considered piece of legislation. 
When new territories have been added to 
West Bengal, the West Bengal Legislature 
acquires full legislative cornpetence subject 
to the Constitution of India. All that it 
says is that the State Government may by 
notification appoint the time when the West 
Bengal Estates Acquisition Act shouid come 
into force. Then what Section 61 does is to 
provide for what is going to happen to other 
Acts which had been in operation before. 
the transfer of territories. Therefore, that 
argument that there has been a delegation of 
legislative power by notification and that it 
is excessive and unguided is without sub- 
stance. What Sections 60 and Section 61 do 
is to facilitate the application of the West 
Bengal Estates Acquisition Act to the added 
territories. When some fresh territories come 
from another State to West Bengal State, 
the West Bengal State Legislature has con- 
trol over such transferred territories and it 
is competent to make such laws, as it thinks 
proper, subject of course to the limitations 
contained in the Constitution. (Para 19) 


The argument that by leaving with the 
executive the right to apply the provisions 
of the Act mutatis mutandis to the transfer- 
red territories, the Legislature has delegated 
the legislative power or rather abdicated its 
legislative power is not sound, The expres- 
sion mutatis mutandis is used not only in 
Section 61 but also in other provisions of 
the same statute, for example, in Section 15 
(5), in Section 38 and in Section 52. It is 
a legislative expression which is a rule of ad- 
aptation. Incongruity of the argument is an- 
parent from provision like S. 4 (2) and S. 4 (6) 
of the Act. Section 4 says that the State Gov- 
ernment may from time to time by notifica- 
tion declare that with effect from the date 
mentioned in the notification, all estates and 
tights of every intermediary in each such 
estate shall vest in the State free from all 
incumbrances. The date appointed by Sec- 
tion 4 (2) said to be the date mentioned in 
every notification shall be the commence- 
ment of an agricultural year; and the noti- 
fication shall be issued so as to ensure that 
the whole area to which this Act extends, 
vests in the State on or before the Ist day 
of Baisakh of the Bengali year 1362 corres- 


ponding to 14th April, 1954. Similarly a 
date is fixed under Section 6 (6). It is true 
that these dates are inapvlicable. But it is 


precisely for that reason the expression muta- 
tis mutandis is used in Section, 60 and Sec- 
tion 61. This could not be applied on the 
date specified in the Act without adaptation, 
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- because the West Bengal Estates Acquisition 
(Amendment) Act, 1963, which added Chap- 
ter VIII consisting of Sections 60 and 61 to 
the Principal Act, was being made applicable 
a decade after the Principal Act ie. West 
Bengal Estates Acquisition Act, 1953. Natu- 
rally this had to be done by adaptation and 
by the use of such expression as mutatis 
mutandis. It is not a delegated legislation at 
all. If anything, it is a conditional legislation. 

(Para 20) 
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A. K. Dutt, S. C. Bose, Nanda Lal Pal 
and Shib Kumar Mazumdar, for Appellants; 
S. C. Das Gupta, Sr. Govt. Pleader with 
Suprokash Banerjee, for Respondents. 

P. B. MUKHARSI, C. J.— These ap- 
peals are from the judgment and order of 
Mr. Justice Anil Kumar Sen made under 
Article 226 of the Constitution of India. In 
these five Rules, the petitioners are chal- 
Jenging three Notifications and two Procla- 
mations issued by the State of West Ben- 
gal or its authority. As common ‘questions 
have been raised in all these Rules, they were 
heard and disposed of by the learned trial 
Judge by one judgment. We in these appeals 
have followed the same procedure. 

2. It is not disputed that the facts 
relevant to the issues are the same or simi- 
lar. The facts set out in Civil Rule No. 
565 (W) of 1964 are taken as in the main 
petition. In this petition, the petitioner is 


. titories so transferred to West Bengal. 
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Sri Sri Devi Mata who is the family deity of 
Panchkote Raj Estate. The petitioner-appeal- 
lants have been holding certain land in the 
intermediary interest in Purulia which was 
previously within the district of Manbhum 
in the State of Bihar. On September 1, 1956, 
the Bihar and West Bengal (Transfer of 
Territories) Act, 1956 (hereinafter referred to 
as the Transfer of Territories Act) came into 
force. By virtue of S. 3 of this Act, major 
part of Purulia was transferred to West Ben- 
gal with effect from ist November, 1956. Sec- 
tion 43, however, provided’ that notwithstand- 
ing such transfer otherwise enacted by com- 
petent legislature or other competent author- 
ity, the laws then applicable to the transferred 
territories would continue to remain opera- 
tive in such territories. Section 44 of the, 
said Act provided that the appropriate Gov- 
ernment may then a year from the date of 
transfer adapt the laws which continue to 
remain in force with necessary modifications 
and that such laws so adapted would remain 
in force until altered, repealed or amended 
by a competent authority or a competent 
legislature. On the date of transfer, the 
Bibar Land Reforms Act, 1950, which pro- 
vided the vesting of certain categories of in- 
termediary interests was in force in the ter- 
By 
virtue of Section 43 of the Transfer of Ter- 
ritories Act, 1956, the provisions of the 
said Act continue to remain in force in the 
transferred territories of Purulia. It is not 
disputed that the provisions of the 
Bihar Land Reforms Act, 1950, are material- 
ly different from the provisions of the cor- 
responding West Bengal Act, namely, the 
West Bengal Estates Acquisition Act, 1953. 


3. On September 24, 1958, an Act 
passed by the West Bengal Legislature came 
into effect and that Act was called the West- 
Bengal Transferred Territories (Assimila- 
tion of Laws) Act, 1958 (hereinafter refer- 
red to as Assimilation of Laws Act), By 
provisions of Section 3 of the Assimilation 
of Laws Act read with Sch. 2 thereof, the pro- 
visions of the Bihar Land Reforms Act, 1950, 
were kept in force for the transferred terri- 
tories including the transferred territories of 
Purulia. Applying the provisions of the said 
Bihar Land Reforms Act, 1950, the Govern- 
ment of West Bengal issued a Proclamation 
under Section 3 (b) of the said Act announc- 
ing its intention to take over the interme- 
diary interest in the transferred territories to 
West Bengal. The said Proclamation was 
challenged by the appellants in a Writ peti- 
tion in this Court which was registered as 
C. R. 589 (W) of 1963. It is, however, con- 
ceded on behalf of the appellants that the 
petitioners’ challenge failed and the Rule 
was discharged sometime in 1966. 


4. Then there came another legisla- 
tive change. In the meantime by West Ben- 
gal Act XL of 1963, the West Bengal Estates. 
Acquisition Act, 1953, was amended by in- 
corporating a new Chapter being Chapter 
VIII consisting of two sections only. They 


’ of a notification 
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are Sections 60 and 61. Section 60 of the 
said Act provided that the provisions of the 
newly incorporated Chapter shall come into 
. force on such date and in such area of the 

transferred territories as the State Govern- 
ment may by notification appoint. Section 61 
of the said Act provided that on the issue 
under Section 60 of the 
said Act, the Bihar Land Reforms Act, 1950, 
shall stand repealed and the provisions of 
the foregoing Chapters of the West Bengal 
Estates Acquisition Act shall mutatis mutan- 
dis apply to the area in respect of which 
notification under Section 60 of the amend- 
ed Bengal Act is made. Section 61 of the 
Bengal Act as amended provides for a cer- 
tain adaptation and certain legal consequen- 
ces which will follow on the application of 
the West Bengal Estates Acquisition Act, 
1953. 

5. On February 17, 1964, the State 
of West Bengal issued a notification under 
Section 60 of the West Bengal Estates Ac- 
quisition Act appointing the first day of 
March, 1964, to be the date on which the 
provisions of Chapter VIII of the Act shall 
come into force in all the areas of the terri- 
tories transferred from Bihar to this State 
of West Bengal. This Notification is Annex- 
ure ‘A’ to the Writ petition. 

6. It was followed by two further 
notifications both dated the 10th March, 
1964. Under Section 4 (1) read with Sec- 
tion 60 and read with Section 52 and Sec- 
tion 61 respectively of the West Bengal 
Estates Acquisition Act whereby the State 
declared that with effect from the 1st Bai- 
sakh, 1371, corresponding to 14th April, 
1964, all the estates and rights of every inter- 
mediary as also the land held by raiyat and 
under-raiyat together with their rights there- 
in in the district of Purulia shall vest in the 
State of West Bengal. These notifications 
appear as Annexures ‘B’ and ‘C to the Writ 
petition. 

7. These notifications were followed 
by two proclamations issued by the Collec- 
tor of Purulia. These three notifications and 
the two proclamations appearing in Annex- 
ures ‘A’ to ‘E’ are the subject-matter of chal- 
lenge in the Rule. Same and similar notifi- 
cations and proclamations are challenged in 
other Rules. 


8. On behalf of the appellants, the 
argument has been advanced on three heads. 
The arguments before the trial Judge were 
as follows:— ; 


“(1) In enacting Chapter VHI of the 
West Bengal Estates Acquisition Act, 1953 
and in applying Sections 60 and 61 to the 
transferred territories there has been no 
honest application of mind by the legislature 
and as such those two sections can have no 
application.” 

(2) “Section 61 of the West Bengal 
Estates Acquisition Act seeks to extend the 
provisions of the foregoing chapter of that 
Act mutatis mutandis: but in so extending 
without legislative amendment of substantive 
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provisions, the legislature has abdicated its 
function by leaving the matter uncontrolled 
by any guideline in favour of the executive; 
or in other words the said section suffers 
from the vice of excessive delegation of legis- 
lative powers”, 

9, Mr. Dutt appeared to challenge 
both Section 60 and Section 61 of the Act. 

(3) “In view of the provisions of Sec- 
tions 3, 43 and 44 of the said Transfer of 
Territories Act, 1956 without specific repeal 
of the Bihar Land Reforms Act, 1950 by a 
competent legislature, the said Act cannot be 
construed to have been repealed in terms of 
Section 61 (1) of the West Bengal Estates 
Acquisition Act.” 

19. That appears to be in short the 
arguments of the appellants. Similar chal- 
lenge was thrown though not by the present 
appellants to the extension and application 
of the West Bengal Estates Acquisition Act 
to such transferred territories in C. R. No, 
476 (W) of 1964 (Cal) in Amarnath Singh 
v. The State of West Bengal. Mr. Dutt who 
has appeared in support of the Rules and for 
the appellants before us argued the said case 
but unsuccessfully. Extension of the West 
Bengal Estates Acquisition Act to the trans- 
ferred territories was upheld by Mr. Justice 
D. Basu and his judgment was upheld both 
by the Appeal Court as also by the Supreme 
Court. Notwithstanding his failure in the 
said case, Mr. Dutt has again disputed the 
validity of the extension and application of 
the provisions of the West Bengal Estates 
Acquisition Act to such transferred territo- 
ries on grounds as above and which he des- 
cribed as totally new. Though I must con- 
fess that whether new or old, the extension 
of the West Bengal Estates Acquisition Act 
to the transferred territories having been up- 
held by the Supreme Court, how it can now 
be challenged on some other points which 
according to Mr. Dutt were not argued, is 
not clear to me, The point is concluded by 
principles of res judicata or constructive res 
judicata and by principles analogous thereto. 
Be that as it may, I shall now proceed to 
deal with the points as raised by Mr. Dutt. 


1 Taking up the first point of Mr. 
Dutt that there has been no honest applica- 
tion of the mind of the legislature, if Sec- 
tion 60 and Section 61 of the West Bengal 
Estates Acquisition Act are taken as valid 
pieces of legislation by competent legislature 
then I do not see where the mind of the 
legislature comes in. The legislature has 
said under Section 60 of the Act that 


“the provisions of this Chapter shall 
come into force on such date and in such 
area of the transferred territories as the State 
Government may, by notification in the Offi- 
cial Gazette, appoint, and for this purpose 
different dates may be appointed for differ- 
ent areas”. 

In an explanation to that section, it is stat- 
ed 

“in this Chapter ‘transferred territories’ 
means the territories transferred from the 
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State of Bihar to the State of West Bengal 
by Section 3 of the Bihar and West Bengal 
(Transfer of Territories) Act, 1956.” 

The legislature applied its mind, considered 
all the aspects of the case and came to the 
conclusion that the provisions of Sec. 60 shall 
come into force on such date and in such 
area of the transferred territories as the Gov- 
ernment may, by -notification in the Official 
Gazette, appoint. In fact for this purpose 
different dates may be appointed for differ- 
ent areas. It also defines the expression 
ART territories’ which included Puru- 
a, 


12. Then Section 61 of the West Ben- 
gal Estates Acquisition Act provides for the 
application of that Act to the transferred 
territories. The opening words of the section 
are “On the issue of a notification under 
Section 60, in the area in respect of which 
such notification is issued”, It goes on to 
provide that certain effect will follow. By 
sub-section (1) of Section 61, it is provided 
as follows:— 


“The Bihar Land Reforms Act, 1950, 
shall stand repealed and the provisions of the 
foregoing Chapters of this Act shall mutatis 
mutandis apply.” 


13. So it repeals the Bihar Land Re- 
forms Act, 1950. It ceases to have any ap- 
plication in the transferred territories by 
virtue of this provision. Its second effect is 
that all the foregoing provisions in the fore- 
going Chapters of the West Bengal Estates 
Acquisition Act shall mutatis mutandis ap- 
ply. It is a very well known legislative ex- 
pression and is used in a number of Acts 
and Statutes. The expression ‘mutatis mu- 
tandis’ is an expression taken from Latin 
language and has the well known implication 
which means with due alteration of details 
in comparable cases. Sub-section (1) of Sec- 
tion 61 has two provisos which are as fol- 
lows:— 

“Provided that any reference in the fore- 
going Chapters of this Act to the Bengal 
Tenancy Act, 1885, or any provision there- 
of shall, as the case may be, be construed as 
a reference,— 


(i) in the case of application of such 
Chapters to the area comprised in the dist- 
rict of Purulia, — to the Chota Nagpur 
Tenancy Act, 1908, or the corresponding 
provision thereof, and 


(ii) in the case of application of such 

Chapters to any other area of the transfer- 
red territories, — to the Bihar Tenancy Act, 
1885, or the corresponding provision there- 
of;”. 
In other words, the reference to the Bengal 
Tenancy Act, 1885, under the West Bengal 
Estates Acquisition Act, 1953, will mean re- 
ference to Chota Nagpur Tenancy Act, 1908 
to Purulia and to Bihar Tenancy Act to 
other parts of the transferred territories. 


14, This, however, does not mean 
that Section 61 and the provisions of the 
West Bengal Estates Acquisition Act shall 
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not mutatis mutandis apply, which remain 
the opening word of sub-section (1). 

15. Sub-section (2) of Section 61 of 
at West Bengal Estates Acquisition Act pro- 
vides:— 


“Estates or interest vested in the State 

Government under the provisions of the 
Bihar Land Reforms Act, 1950, prior to the 
date of issue of the notification shall be 
deemed to have vested in the State Govern- 
ment under the provisions of this Act.” 
In plain language, it means that the estate 
or interest which vested under the Bihar 
Land Reforms Act will now be deemed to 
have vested in the West Bengal Government 
under the provisions of the West Bengal 
Estates Acquisition Act. 


16. Then sub-section (2) of Sec. 61 
of the Act is followed by five provisos. Tn 
other words, this sub-section (2) along with 
the set of provisos means that the estrte 
or interest vested under the Bihar Land Re- 
forms Act, 1950, prior to the issue of the 
notification under this section, shall all be 
deemed to have vested in the West Bengal 
State Government under the provisions of 
the West Bengal Estates Acquisition Act sub- 
ject to these provisos. 


17. | Here, again, it does not seem to 
me that these provisions in any way indicate 
that the Bihar Land Reforms Act has not 
been revealed. It has been repealed and the 
West Bengal Estates Acquisition Act muta- 
tis mutandis apply subject to these specific 
provisos. 


18. Mr. Dutt relied on Barium Che- 
micals Ltd. v. Company Law Board, AIR 
1967 SC 295, and Padfield v. Minister of 
Agriculture, Fisheries and Food, (1968) 1 
All ER 694. These cases have no applica- 
tion to the facts of the instant appeal. In 
those cases what was laid down was that 
where any particular authority is bestowed 
with any power or discretion by statute ei- 
ther with expressed or imolied indication. it 
is open to the Court to go into the question 
whether the power or the discretion has been 
exercised within the specified or implied 
limit. Not one of these cases is concerned 
with the exercise of legislative power by the 
legislature itself. The legislature has ap- 
plied its mind and has laid down the law 
in this case. Undoubtedly this Court will go 
into the problem whether a particular legis- 
lation is within the legislative competence of 
the legislature having regard to the arrance- 
ment in the Constitution of India. It is also 
open to this Court to consider whether a 
particular piece of levislation is a colourble 
exercise of such legislative power or not. 
It also means that this Court may even con- 
sider whether a particular statute or any 
particular provision thereof suffers from the 
vice of unauthorised or excessive delegation 
of legislative power, But subject to this con- 
sideration, the powers of the legislature be- 
ine otherwise plenary. the lesislature is not 
answerable to this Conrt on the issue raised 
by Mr. Dutt. It should be noted that Mr. 
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Dutt has now contended that the provision 
of the West Bengal Estates Acquisition Act, 
specially that of Section 61, is ultra vires the 
power of the said legislature. In fact, this 
is not open to me after the decision of tha 
Supreme Court. This first point of Mr. 
Dutt, therefore, fails. 


19. The second argument on behalf 
of the appellants is that Section 60 and Sec- 
tion 61 of the Act constitute a delegation 
of legislative power by the legislature to the 
executive and as such is bad. This point of 
delation is, in my view, misconceived. 
What Section 60 does is to decide when this 
Chapter VIII will come into force. It comes 
into force by notification on such date and 
in such area of the transferred territories as 
the State Government may appoint. The 
West Bengal Estates Acquisition Act is a 
considered piece of legislation. When new 
territories have been added to West Bengal, 
the West Bengal Legislature acquires 
legislative competence subject to the Con- 
stitution of India. All that it says is that 
the State Government may by notification 
appoint the time when the West Bengal 
Estates Acquisition Act should come into 
force. Then what Section 61 of the West 
Bengal Estates Acquisition Act does is to 
provide for what is going to happen to other 
Acts which had been in operation before the 
transfer of territories. J do not, therefore, 
quite see the soundness of Mr. Dutt’s argu- 
ment that there has been a delegation of 
legislative power by notification and that it 
is excessive and unguided or that it means 
no application of legislative mind by the 
West Bengal Legislature. The legislative 
power and the legislative scheme contained 
in the West Bengal Estates Acquisition Act 
were carefully thought out. What Sec- 
tion 60 and Section 61 do is to facilitate the 
application of the West Bengal Estates Ac- 
quisition Act to the added territories. When 
some fresh territories come from another 
State to West Bengal State, the West Ben- 
gal State Legislature has, subject to the Con- 
stitution of India, absolute power, domina- 
tion and control over such transferred terri- 
tories. It is competent to make such laws, 
as it thinks proper, subject of course to the 
limitations contained in the Constitution. 


20. Mr. Dutt’s argument seems to 
have been that by leaving with the executive 
the right to apply the provisions mutatis mu- 
tandis, the West Bengal Legislature has dele- 
gated the legislative power or rather abdi- 
cated its legislative power. I have already 
said what the expression ‘mutatis mutandis’ 
means. The said expression is used not only 
in Section 61 but also in other provisions of 
the same statute, for example, in Sec. 15 (5), 
in Section 38 and in Section 52. It is a 
legislative expression which is a rule of adap- 
tation. Incongruity of Mr. Dutta’s argument 
is apparent from provision like Section 4 (2) 
and Section 4 (6) of the West Bengal Estates 
Acquisition Act. Section 4 of the Act says 
that the State Government may from time 





‘in the present case. 
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to time by notification declare that with 
effect from the date mentioned in the notuti- 
cation, all estates and righis of every mier- 
mediary in each such estate shail vest ın 
the State free trom all imcumbrances. ‘Lhe 
date appointed by Sectuon 4 (2) of the Act 
said to be the date mentioned mm every noti- 
fication shali be the commencement of an 
agricultural year; and the notmcauon shall 
be issued so as to ensure that tne wnole area 
to which this Act extends, vests in the Stale 
on or before the ist day of Baisakn of the 
Bengali year 1362 corresponding to Ii4th 
Apru, 1954. Similarly a date is xed under 
Section 6 (6) of the Act. Mr. Dutt’s argu- 
ment is that these dates are inappucauvie. 
But it is precisely for that reason the expres- 
sion mutatis mutandis is used in Section 60 
and Secuon 61 of the West Bengal ksvates 
Acquisition Act. This could not be appiied 
on the date specitied in the Act Wunout 
adaptation, because the West Bengal Estates 
Acquisition (Amendment) Act, 1¥03, was be- 
ing made applicable a decade after the West 
Bengal Esiates Acquisition Act, 1493. 
Naturally this had to be done by adaptation 
and by the use of such expression muiaus 
mutandis. It does not appear to me to be 
a delegated legislation at al. Lf anything, 
it is a conditional legislation. 


21. That was the decision of the 
Privy Council in Queen v. Burah, (1878) 5 lad 
App 178 (PC). ‘lhere the Indian Legisia.ure 
passed an Act purporting first to remove a 
district called the Garo Hills from the juris- 
diction of the civil and criminal courts and 
from the control of the offices of revenue 
and, secondly, to vest administration of civil 
and criminal justice in such officers as 
the Lieutenant-Governor of Bengal mignt for 
the purpose of tribunals of tirst inswance or 
of reference and appeal, from time to time 
appoint. By Section 9 of that Act, the 
Lieutenant-Governor was empowered from 
time to time by notification in the Calcutia 
Gazette to extend “mutatis mutandis” all or 
any of the provisions contained in the other 
section to the Jaintia Hilis, the Naga tliis, 
and to such portion of the Khasi Hilis as for 
the time being forms part of British India. 
On the interpretation of section 9 of that 
Act, Lord Selbourne’s well-known observa- 
tions may be noted and in particular the 
observations at pages 193-94 where his Lord- 
ship has said:— 

“Nothing of that kind has, in their 
Lordships’ opinion, been done or attempted 
What has been done is 
this. The Governor-General in Council has 
determined in the due and ordinary course of 
legislation, to remove a particular district 
from the jurisdiction of the ordinary Courts 
and offices, and to place it under new Courts 
and offices, to be appointed by and responsi- 
ble to the Lieutenant-Governor of Bengal; 
leaving it to the Lieutenant-Governor to say 
at what time that change shall take place; 
and also enabling him, not to make what 
laws he pleases for that or any other dist- 
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Tict, but to apply by public notification to 
that -district any law, or part of a law, which 
either already was, or from time to time 
might be, in force, by proper legislative 
authority, “in the other: territories subject 
to his government”. The Legislature deter- 
mined that, so far, a certain change should 
take place; but that it was expedient to 
leave the time, and the manner, of carrying 
it into effect to the discretion of the Lieute- 
nant-Governor; and also, that the laws which 
were or might be in force in the other terri- 
tories subject to the same, Government were 
such as it might be fit and proper to apply 
to this district also; but that, as it was not 
certain that all those laws, and every part of 
them, could with equal convenience be so 
applied, it was expedient, on that point also, 
to entrust a discretion to the Lieutenant- 
Governor”. 


On that basis, the Privy Council decided 
that where plenary powers of legislation exist 
as to particular subject, they may be well ex- 
ercised, either absolutely or conditionally; 
in the latter case leaving it to the discretion 
of some external authority the time and 
manner of carrying its legislation into effect, 
as also the area over which it is to extend. 

22. This case does exactly the same 
thing. The West Bengal Legislature has the 
legal competence to pass the West Bengal 
Estates Acquisition Act, 1953, and had the 
full competence and the legislative power to 
pass Chapter VIII which was added by Sec- 
tion 2 of the West Bengal Estates Acquisi- 
tion (Second Amendment) Act, 1963 (West 
Bengal Act XL of 1963). I hold that this 
was not a case of delegation and I say that 
jt was, at best, a case of conditional legisla- 
tion. The West Bengal Estates Acquisition 
(Second Amendment) Act, 1963, did nothing 
more than facilitate and render possible 
the operation of the West Bengal Estates Ac- 
quisition Act, 1953, with such necessary 
modifications as the circumstances require. It 
cannot be a case of “imperiom imperio” as 
the Bihar Land Reforms Act, 1950, was 
validly repealed. I therefore, hold that the 
second point raised by Mr. Dutt must also 
be overruled. 


23. In this connection, see Sachin- 
dra Mohan Nandy v. The State of West 
Bengal, AIR 1963 Cal 373 at pp. 375 and 
379, and also the report of the Supreme 
Court in the same case reported in AIR 
1971 SC 963. Mr. Dutt has relied at one 
stage of his argument on this point on the 
case of Jatindra Nath Gupta v. Province of 
Bihar, AIR 1949 FC 175. That case, in my 
opinion, has no application to the facts of 
the instant appeal. There the question was 
that Section 1 (3) of the Bihar Maintenance 
of Public Order Act, 1947, prescribed the life 
of the Act as one year and the question was 
whether by resolution of the two Houses of 
the Legislature the life of the Act could be 
extended. .It was held that the power to 
extend the operation of the Act beyond the 
period mentioned in the Act prima facie was 
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legislative power. In the instant appeal, 
there is no question of the West Bengal 
Estates Acquisition Act, 1953, having ceas- 
ed to exist. There the Supreme Court held 
that the extension of the Act beyond the 
first year by notification or resolution can- 
not escape being classed as delegated legis- 
lation. 


24. Similarly, the case relied on by 
Mr. Dutt in Rajnarain Singh v. Chairman,- 
Patna Administration Committee, Patna, 
AIR 1954 SC 569, can have no application 
to the facts of the present case. There it 
was held that an executive authority can be 
authorised to modify either existing or future 
laws, but not in essential features. ‘This is 
not so in the instant appeal before us. There 
in the Supreme Court it was a part of an 
Act extended by an executive authority. But 
it was laid down by the Supreme Court in 
that case that when a section of an Act is 
selected for application, whether it is modi- 
fied or not, it must be done so as not to 
affect any change of policy or any essential 
change in the Act regarded as a whole. Noth- 
ing of that kind has been done in the ins- 
tant appeal. Here the whole of the West 
Bengal Estates Acquisition Act, 1953, has 
been applied to the transferred territories 
Without picking or selecting any particular 
section. There in the Supreme Court it was 
held that the notification extending Sec- 
tion 104 of the Bihar and Orissa Municipal 
Act to Patna village area affected a radical 
change in the policy.of the Act. There the 
Supreme Court held that the action of the 
government in subjecting the residents of 
Patna village area to municipal taxation 
without observing the formalities imposed 
by Sections 4, 5 and 6 of the Bihar and 
Orissa Municipal Act cuts across one of its 
essential features and therefore the notifica- 
tion travelled beyond the authority which - 
Section 3 (1) (f) conferred. and hence it was 
held to be ultra vires. 


25. As a last resort Mr. Dutt at- 
tempted to use the Delhi Laws Act case re- 
ported in AIR 1951 SC 332. That case has 
no application to the instant appeal, because 
Delhi had no Legislature at the time. It 
was on that basis the case of the Privy 
Council in (1878) 5 Ind App 178 (PC) was 
distinguished. For the same reason, the case 
of B. Shama Rao v. Union Territory of 
Pondicherry, AIR 1967 SC 1480, is to be 
distinguished. There it was held that the 
Pondicherry General Sales Tax Act which 
extended the Madras General Sales Tax Act 
as it stood immediately before the date on 
which Pondicherry Act was brought into 
force in the territory of Pondicherry by noti- 
fication issued by the government as provid- 
ed in Section 1 was void. There the ques- 
tion was whether in extending the Madras 
Act in the manner and to the extent it did 
under Section 2 (1) of the principal Act, the 
Pondicherry Legislature abdicated its legisla- 
tive power in favour of the Madras Legis- 
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lature, a very different question from the 
one raised in the instant appeal before us. 
The case of Jalan Trading Co. Ltd. v. Mill 
Mazdoor Sabha, AIR 1967 SC 691, on the 
question of validity of Section 37 of the 
Payment of Bonus Act also does not apply 
to the facts of the present case. There the 
provision empowering the Central Govern- 
ment to remove doubts or difficulties in giv- 
ing effect to the provisions of the Act was 
passed, but the section was held to be in- 
valid as it delegated legislative power to 
executive authority. Where it was held that 
the power to remove the doubts or difficul- 
ties by altering the provisions of the Act 
would in substance amount to exercise of 
legislative authority. Nothing of that kind 
has been done in the instant appeal where 
the whole of the West Bengal Estates Acqui- 
sition Act, 1953, has’ been applied to the 
transferred territories. See also Ambujakhya 
Mukherjee v. The State, ILR (1966) 1 Cal 
495 at p. 525. 


26. The third point argued by Mp. 
Dutt is whether there has been any effective 
repeal of the Bihar Land Reforms Act, 1950, 
so far as the transferred territories are con- 
cerned. It was necessary that the Bihar 
Land Reforms Act, 1950, should be repeal- 
ed by a competent legislature and Sec. 61 
of the West Bengal Estates Acquisition Act 
cannot do it. Mr. Dutt’s argument was that 
when Parliament by Section 43 kept the life 
of the Bihar Land Reforms Act, 1950, it 
could not be repealed by the West Bengal 
Estates Acquisition Act. This argument can- 
not be accepted, Section 43 of the Transfer 
of Territories Act, 1956, expressly ` provided 
for the transitional application of Jaws to 
the transferred territories pending the matter 
being taken up by the competent legislature. 
In extending the existing laws it made an im- 
portant reservation, namely, “until otherwise 
provided by competent legislature or other 
competent authority”. After the transfer of 
territories to the State of West Bengal, the 
Legislature of West Bengal became the com- 
petent authority to legislate on matters in- 
volving acquisition of estates and rights of 
intermediaries in respect of transferred terri- 
tories. I, therefore, cannot accede to the 
argument made by Mr. Dutt on this point. 


27. The next branch of submission 
of Mr. Dutt related to the question that the 
impugned notifications and the proclama- 
tions were not made in compliance with the 
procedural law. Mr.. Dutt argued that these 
notifications were notional. He argued that 
the notifications could not have been issued 
under the joint provisions of Sections 4, 52 
and 61. Section 4 empowers the State Gov- 
ernment to issue the necessary notifications 
for vesting of the rights of the intermedia- 
ries. This is extended to the transferred ter- 
ritories by Section 61. Provisions contained 
in Section 4 are extended to raiyats under 
Section 52. This again had been applied to 
the transferred territories by Section 61 of 
the Act. That being the state of affairs, the 
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authority issuing the notification must recite 
all the provisions which together confer the 
power to take over such interests. I cannot 
accept the argument of Mr. Dutt that sepa- 
rate notifications under Sections 4 and 61 in 
one case and separate notification under Sec- 
tions 61 and 52 and Section 4 in the other 
case is at all necessary. One combined noti- 
fication, reciting all the sections, indicating 
the source of power, is enough to satisfy the 
procedural requirements. is argument, 
therefore, of Mr. Dutt on procedural defects 
in the notifications and the proclamations 
must also fail. . 


28. This brings me to the end of the 
matter except one point. This point relates 
to an application for the amendment of the 
petition by adding another ground being 
ground No. XIV which is as follows: — 


` “For that your petitioner not being an 
intermediary or a raiyat with respect to the 
Kashipur Hat and with respect to the land 
in question, the West Bengal Estates Acqui- 
sition Act, 1953, cannot be made applicable 
to such lands under the purported notifica- 
tion dated the 17th February, 1964 which is 
made Annexure ‘A’ to the main petition, 
The act of the respondents amounts to dep- 
tivation of the property without authority of 
law and infringes the fundamental rights of 
the petitioner guaranteed by Article 31 (1) 
of the Constitution of India.” 

This amendment cannot be allowed having 
regard to the Supreme Court decision. There 
is also another application in the appeal 
under Order 41, Rule 27, whereby it is said 
that the additional evidence should be taken 
in the appeal. The additional evidence is 
the discovery of a notification dated the 6th 
November, 1951, published in the Bihar 
Gazette Extra-ordinary on Thursday, the 
15th November, 1951. It was supposed to 
state that the property of the Panchkote Raj 
including Devi Mata comprising the subject- 
matter of the present Rule vested in the 
State of Bihar under the provisions of the 
Bihar Land Reforms Act, 1950. Therefore 
it came under the provisos to Section 61. 
{T have said enough to state that even under 
the proviso to Section 61 of the West Ben- 
gal Estates Acquisition Act and otherwise 
and specially having regard to the effect of 
the repeal of the Bihar Land Reforms Act, 
1950, this is a point of no substance, 


29. The applications for amendment 
and for additional evidence must therefore 
be dismissed. - 


30. For the above 


E reasons, the ap- 
peals are dismissed. i 


31. There will be no order as to 
costs. 
32. The operation of this judgment 


and order will remain stayed for four weeks 
from today as prayed for. 

B. C. MITRA, J.i— 33. I agree but 
will like to add a few words of my pl 
_ 34 _ The subject-matter of challenge 
in the writ petition out of which this appeal 
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arises were 3 Notifications and 2 Proclama- 
tions issued by the State of West Bengal. 


35. The appellant is the family deity 
of Panchkot Raj Estate, and as such held 
certain lands as intermediary in Purulia, 
which was previously in the District. of 
Manbhum in Bihar. On September 1, 1956, 
the Bihar and West Bengal (Transfer of Ter- 
ritories) Act, 1956, (hereinafter referred to 
as the Central Act) came into force. By 
Section 3 of this Act, major part of Puru- 
lia was transferred to West Bengal from 
November 1, 1956. Section 43 of this Act 
provided that notwithstanding such transfer, 
until otherwise provided by a competent 
Legislature or other competent authority, the 
laws then applicable to the transferred terri- 
tory would continue to remain applicable to 
such territory. On the date of the transfer, 
the Bihar Land Reforms Act, 1950, which 
provided for vesting of certain categories of 
intermediary interest in the State, was in 
force in the territory so transferred to West 
. Bengal, by virtue of Section 43 of the Cen- 
tral Act, the provisions of the Bihar Act 
continued to be applicable to the transferred 
territory of Purulia. 

36. On September 24, 1958, the West 
Bengal Transferred Territories (Assimilation 
of Laws) Act 1958, came into force and 
under Section 3 of this Act, the provisions 
of the Bihar Act were kept in force for the 
transferred territories including the district 
of Purulia. Thereafter applying the 
ons of the Bihar Act, the State of West 
Bengal issued a proclamation under Section 
3-B thereof for taking over the intermediary 
interest in the transferred territories of West 
Bengal. 


37. Thereafter West Bengal Act 40 
of 1963 came into force and by its provisi- 
ons, the West Bengal Estates Acquisition 
Act, 1953, was amended by introducing a 
new Chapter namely Chapter VIII, consisting 
of two Sections namely Sections 60 and 61. 
Section 60 provided that the provisions of 
the newly incorporated Chapter shall come 
into force on such date and in such area of 
the transferred territory as the State Govern- 
ment may, by a notification, appoint. Sec- 
tion 61 provides that on issue of a notifica~ 
tion under Section 60 the Bihar Land Re- 
forms Act, 1950, shall stand repealed and 
the provisions of the foregoing Chapters of 
the West Bengal Estates Acquisition Act, 
shall mutatis mutandis apply to the area in 
respect of which the notification under Sec- 
tion 60 was made. 


38. On February 17, 1964, the State 
of West Bengal issued a notification under 
Section 60 of the West Bengal Estates Ac- 
quisition Act, appointing March 1, 1964, as 
the date on which the provisions of Chapter 
VII of the Act should come into force in 
all the territories transferred from Bihar to 
the State of West Bengal. This was follow- 
ed by two other notifications both dated 
March 10, 1964, under Section 4 (1) read 
with Section 61 and Section 52 of the West 
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Bengal Estates Acquisition Act, whereby the 
State decided that with effect from Ist of 
Baisak 1371 B. S. corresponding to April 14, 
1964, all the estates and rights of every in- 
termediary, as also the lands held by raiyats 
and under-raiyats together with their rights 
therein in the district of Purulia, shall vest 
in the State. These notifications were follow- 
ed by two Proclamations issued by the Col- 
lector of Purulia respectively under Sec- 
tion 10 (1) of the Estates Acquisition Act 
and Rule 6 (1) of the West Bengal Estates 
Acquisition Rules, 1964. The appellant feel- 
ing aggrieved by the notifications and Pro- 
clamations mentioned above, obtained a 
Rule Nisi in an application under Article 226 
of the Constitution, which was discharged 
by a judgment and order dated December 
14, 1971, which is the subject-matter of this 
appeal. f 


39. The first point canvassed by Mr. 
Arun Dutt for the appellant was that dele- 
gation of legislative power to the State Gov- 
ernment by Section 60 of the West Bengal 
Estates Acquisition Act was invalid. It was 
argued that Chapter VIII of the West Ben- 
gal Act was to be brought into force by a 
notification in the Offcial Gazette to be 
issued by the State Government. ‘This, it 
was submitted, was in effect legislation for 
the transferred territories by executive noti- 
fication. It was argued that such delegation 
of legislative power to the State Government 
was not permissible, and since the West Ben- 
gal Estates Acquisition Act was purported 
to be made effective and applicable to the 
transferred territories by the notification con- 
templated by Section 60 of the West Ben- 
gal Act, the subsequent notifications and Pro- 
clamations made by the State Government 
were invalid inasmuch as, the West Bengal 
Estates Acquisition Act was never validly 
brought into operation so far as the trans- 
ferred territory was concerned. 


40. Jt seems to us that there is no 
merit in this contention of the appellant for 
more than one reason. In the first place, 
the competence of the State Legislature to 
enact the West Bengal Estates Acquisition 
Act cannot be questioned or challenged, and 
if the Legislature is competent to make the 
enactment, it is equally competent to amend 
the Statute which is has passed. If, as in 
this case, the Legislature provides that the 
amended Section will come into operation 
so far as the transferred territory is concern- 
ed on a particular date, it can by no means 
be said that this process is legislation by 
executive fiat namely, the notification con- 
templated by Section 60 of the Act. It is to 
be noticed that the transfer of territory from 
Bihar to West Bengal is not challenged, so 
that, admittedly, the territory in question is 
a part of West Bengal; and that being so, 
West Bengal Legislature is quite competent 
to legislate for such transferred territory. If 
by such legislation it is provided that a par- 
ticular enactment or particular Sections of a 
Statute, as in this case, would apply to the 
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transferred territory upon a notification be- 
ing issued by the State Government, it can- 
not, in our opinion be said, that the State 
Government by issuing a notification in exer- 
cise of powers conferred upon it by the 
Legislature, was not carrying out the man- 
date of the Statute, but was in effect legis- 
lating for the transferred territory. 

41. A question identical to the one 
discussed above came.up for decision before 
the Judicial Committee in (1878) 5 Ind App 
178 (PC). The facts in that case-are as fol- 
lows: In 1869 the Indian Legislature passed 
an Act purporting to remove the Garo Hills 
district from the jurisdiction of Civil and 
Criminal Courts and from the control of the 
Revenue Officers and secondly, to vest the 
administration of civil and criminal justice 
in such Officers as the Lt. Governor of Ben- 
gal might from time to time appoint. 
Act was to come into operation on such 
date as the Lt. Governor by notification. in 
the Gazette may direct. The Act also pro- 
vided that the Lt. Governor might from 
time to time by notification in the Gazette 
extend, mutatis mutandis, all or any of the 
provisions in the Act to the Jaintia Hills, 
the Naga Hills and such portions of the 
Khasi Hills as might form part of British 
India. The Lt. Governor by a notification 
fixed the time at which the Act should come 
into operation in the Garo Hills and by a 
subsequent notification - extended the provi- 
sions of the Act to Khasi and Jaintia Hills. 
Under this Act, a person named Burah and 
another person were tried on a charge of 
murder by the Deputy Commissioner of 
Khasi and Jaintia Hills. They were convict- 
ed and sentenced to death. They appealed 
to this Court and by a majority judgment, 
this Court decided that the case fell within 
the appellate jurisdiction of this Court. From 
this decision the matter went up in appeal 
to the Judicial Committee. One of the 
points raised at the hearing of the appeal, 
was that the Governor-General in Council 
had no legislative competence to remove 
any place or territory from the jurisdiction 
of the High Court at Calcutta. This con- 
tention Was rejected. The next question was 
whether the Governor-General in Council by 
legislation could remove a particular district 
from the jurisdiction of the ordinary Courts 
and place it under new Courts to be ap- 
pointed by the Lt. Governor of Bengal, leav- 
ing it to the Lt. Governor to say at what 
time the change should take place and also 
enabling him to apply any law by notifica- 
tion to that district. Dealing with this ques- 
tion, the Judicial Committee held that the 
legislature determined that a certain change 
should take place, but that it was expedient 
to leave the time and manner of carrying 
the change into effect to the discretion of 
the Lt. Governor. It was also held that the 
legislature was not certain that all the Jaws 
could with equal convenience be so applied 
to all the excluded territories and it was ex- 
pedient to entrust a discretion to the Lt. 
Governor. It was further held that the 
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legislature had decided that it was fit and 
proper that the adjoining district to Khasi 
and Jaintia Hills should be removed from 
the jurisdiction of the existing Court and 
brought under the same provisions with the 
Garo Hills, but if and when the Lt. Gover- 
nor should think it desirable to do so, and 
further that it might be expedient that not 
all, but some of the provisions should be 
applied to the adjoining districts and ac- 
cordingly the legislature entrusted a discre- 
tionary power to the Lt. Governor. It seems 
to us that this decision of the Judicial Com- 
mittee is a complete answer to the conten- 
tion of the appellant that there was delega- 
tion of legislative powers to the executive 
Government and therefore the application 
of the West Bengal Estates Acquisition Act 
and in particular provisions in Chapter 
thereof is invalid. ` 


42. Reliance was placed on behalf of 
the appellant on a decision of this Court in 
AIR 1963 Cal 373. In that case, an order 
of requisition of land in Chandernagore_ was 
challenged on the ground that the West Ben- 
gal Land (Requisition and Acquisition) Act, 
1948, had not been introduced in Chander- 
nagore. It was argued that in that case, 
Section 17 of the Chandernagore Merger 
Act, 1954, did not have the effect of intro- 
ducing the West Bengal Land (Requisition 
and Acquisition) Act, as it was not an Act 
which could be said to be generally enforced 
in West Bengal. This contention was reject- 
ed by My Lord the Chief Justice (P. B. 
Mukharji, J., as he then was) and it was 
held that the West Bengal Act was an Act 
which was generally applicable to the whole 
of West Bengal. It was her argued that 
as the West Bengal Act was limited in area 
and also in time, it was outside the purview 
of Section 17 of the Chandernagore Merger 
Act, 1954. This contention was also reject- 
ed on the ground that, if a temporary Sta- 
tute as distinguished from a permanent one, 
would be an Act which was ‘generally’ 
applicable as it applied generally without 
exception and that shortness of duration 
did not affect the question of generality of 
the application of the Statute so long as it 
lasted. It was finally held that the West 
Bengal Act was a general law, applicable 
immediately before the appointed date to the 
whole of West Bengal and this Act applied 
to Chandernagore on its merger with West 
Bengal. This decision went up in appeal to 
the Supreme* Court and was upheld. The 
decision of the Supreme Court is reported 
in AIR 1971 SC 963. 


43. Reliance was next placed by Mr. 
Dutt on a decision of the Federal Court in 
53 Cal WN 91 = (ATR 1949 FC 175). In 
that case, an Act of the Bihar legislature 
namely, The Bihar Maintenance of Public 
Order Act, came into force on March 15, 
1947, extending it to the whole of the pro- 
vince. It was provided that the Act should 
remain in force for a period of one year 
from its commencement and that the Provin- 
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cial Government might by notification on a 
resolution passed by the Bibar Legislative 
Assembly and agreed to by the Bihar Legis- 
lative Council, direct that the Act should re- 
main in force for a further period of one 
year with such modifications, if any, as might 
be specified in the notification. By a subse- 
quent notification, the Bihar Governor direct- 


ed that the Act should apply to the partially: 


excluded area of Chotanagpur Division. 
Shortly before the expiry of the Act, -the 
Provincial Government on a resolution pass- 
ed and agreed to by the two Houses of 
Legislature, extended the duration of the 
Act for a further period of one year upto 
March 15, 1948. No notification, however, 
was issued applying the extended Act to the 
partially excluded area. On the strength of 
the extension of the Act, a number of per- 
sons were arrested ‘in Chotanagpur Division 
and orders were issued for their detention. 
Applications were made to the Patna High 
Court under Section 491 of the Criminal 
Procedure Code for their release and pend- 
ing the hearing of these applications the 
Governor directed that the Act should ap- 
ply and should always be deemed to have 
applied to the partially excluded area aften 
March 16, ‘1948. On March 15, 1949, the 
Act was amended by substituting the words 
“till March 1960” for the words “for a 
period of one year from its commencement” 
in sub-section (3) of Section 1 of the Act. 
Subsequently, the Governor applied the 
amended Act to the py excluded area, 
The said applicants challenged the detention 
orders mainly on the ground that the provi- 
so to the Bihar Act was invalid and the 
subsequent extension of the Act to the par- 
tially excluded area was not la and the 
Act was not legally in operation in Chota- 
nagpur Division. It was held that the pro- 
vincial legislature could not delegate to the 
Provincial Government acting on a resolu- 
tion of the two Houses of Legislature, the 
right to extend the duration of and to modify 
the Act passed by the legislature, because 
these were legislative powers and not execu- 
tive or administrative powers and also that 
the delegate was an ey outside of and 
a body that is invested with legislative powers 
by the Government of India Act. It was 
also held that the power to extend the life 
of the Act was a legislative power and exer- 
cise thereof was an Act of legislation and 
hence it could not be delegated. This deci- 
sion to our mind is of no assistance to the 
appellant in this case, because there is no 
question involving extension of the life of a 
Statute beyond the specified period, nor is 
there any question of the extension of the 
Act upon a resolution of the two Houses of 
legislature, which is not the legislature it- 
self. All that the legislature has done in 
this case, is to provide in Section 60 of the 
Act that Chapter VIII would come into 
force on such date and in such area of the 
transferred territory as the State Govern- 
ment by notification might appoint. There 
is no question of exercise of legislative power 
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by the State Government. ‘The only ques- 
tion is that it is for the State 
Government to decide when the Act 
would come into force and in what area, 
These two are the matters in which the legis- 
lature in enacting Section 60 of the Act had 
applied its mind and in its own wisdom 
thought it fit to leave it to the State Gov- 
ernment to determine the date and the 
area. It is to be remembered that Sec. 43 
of the Bihar and West Bengal (Transfer of 
Territories). Act, 1956, provided that the ter- 
ritorial reference in such law to Bihar and 
West Bengal should, until otherwise provid- 
ed by a competent legislature or other com- 
petent authority, be construed as meaning 
the territories in that State immediately bes 
fore the appointed date. The Central Act 
therefore made clear provisions that the 
Bihar Act should apply to the transferred 
territories, until the West Bengal legislature 
made other provisions regarding such trans- 
ferred territories in exercise of its legislative 
power. That is precisely what has been done 
in this case. The impugned notifications and 
Proclamations were issued under the Bihar 
Act which undoubtedly applied to the trans- 
ferred territory and thereafter the West Ben- 
gal legislature introduced Sections 60 and 61 
we West Bengal Estates Acquisition Act, 
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44, ‘Reliance was next. placed by Mr. 
Dutt on another decision of the Supreme 
Court, AIR 1954 SC 569. In that case it 
was held that an executive authority could 
be authorised to modify existing or future 
laws but not any essential feature, that is to 
say, it could not affect any change of policy. 
It was also held that a section of an Act 
could be picked up and applied but such ap- 
plication could not be made in such a man- 
ner as to affect any change of policy or any 
essential change in the Act regarded as a 
whole. It was also held that the notification 
extending Section 104 of the Bihar and 
Orissa Municipal Act to Patna village area 
effected a radical change in the policy of the 
Act and the, Governor’s action in subjecting 
the residents of Patna village to Municipal 
taxation, cut across one of the essential fea- 
ture touching a matter of policy and there- 
fore the notification travelled beyond the 
authority which Section 3 (1) (f) of the Act 
conferred and was ultra vires. This decision 
again is of no assistance to the appellant in 
this case, because there is no question of 
change of policy involved in the notification 
issued by the State Government nor is there 
any question of picking out a particular sec- 
tion of a statute and making it applicable to 
the transferred territory. The statute as a 
whole was to be applied to the transferred 
territory which undoubtedly formed part of 
West Bengal and under Section 1 (2) of the 
West Bengal Act, the Statute extends to the 
whole of West Bengal except certain areas 
mentioned in the Calcutta Municipal Act. 
Reliance was also placed on another deci- 
sion of the Supreme Court in AIR 1951 SC 
332. This decision again is entirely against 


1973 


the appellant’s contention, in this appeal, 
as it was held firstly that the executive au- 
thority could select and apply a Provincial 
Act already in existence in any part of the 
province and also that the executive autho- 
rity could select future Central laws and 
apply them to any part of India. It was 
only in the case of authorisation to repeal 
laws already in force in an area and either 
substitute nothing in their place or substi- 
tute other laws with ‘or without modifica- 
tion that it was held that such authorisa- 
tion was ultra vires. In this case, it is to 
be noticed that the legislature itself has 
repealed the Bihar Act so far as the trans- 
ferred territories are concerned and there 
is no question of repealing an existing Act 
by executive fiat. Reliance was next placed 
by Mr. Dutt on ATR 1967 SC 691. In that 
case, it was held that Section 37 of the 
Payment of Bonus Act (1965) which autho- 
rised the Central Government to provide 
by an order for removal of doubts and 
difficulties in giving effect to the provisions 
of the Act, was delegation of legislative 
power which was not permissible. We- do 
not see any application of this principle to 
the facts in the appeal now before us. The 
next case relied upon by Mr. Dutt was 
AIR 1967 SC 1480. In that case, the pro- 
visions in the Pondicherry General Sales 
Tax Act, which extended the Madras Gene- 
tal Sales Tax Act, as it stood immediately 
before the date on which the Pondicherry 
Act would be brought into force, in the 
territory of Pondicherry by a notification 
issued by the Government was held to be 
void, because the Pondicherry legislature in 
enacting the Act had totally abdicated its 
legislative powers in the matter of Sales 
Tax legislation. The Pondicherry Act not 
only adopted the Madras Act but also pro- 
vided that the Act applicable to Pondicherry 
should be the Act as amended in future by 
the Madras legislature and in fact the Mad- 
ras Act was amended and it was the am- 
ended Act which was brought into opera- 
tion in Pondicherry. It was in these facts, 
that it was held that the Pondicherry legis- 
lature had abdicated its powers and the 
notification was held to be ultra vires. In 
our opinion, no such question is involved 
in this appeal and there is no question of 
the Act passed by the legislature of one 
State being applied to another State with 
amendment made by the former. 

45. The last case to be referred to 
is a decision of this Court Gour Gopal 
Mitra v. State of West Bengal, (1963) 67 
Cal WN 12. In that case, My Lord the 
Chief Justice (P. B. Mukharji J. as he then 
was) held that under Section 6 (5) of the 
West Bengal Estates Acquisition Act, the 
intermediary had a right, even after the 
prescribed time limit had expired to make 
a claim for retention of land under Section 
6 (1) ©, (d) and G) of the Act so Jong as 
he had not parted with the possession of 
his lands. This decision was relied on by 
Mr. Dutt in support of his contention that 
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although the time limit had expired for 
submitting the ‘B’ Form for retention of 
land, his client could still exercise the right 
under the Act. This submission, however, 
is inconsistent with the principal contention 
of the appellant that the West Bengal Act 
did not apply to the State on the ground 
that Sections 60 and 61 of the Act are bad 
on account of delegation of legislative 
power to the executive. 


46. In my opinion, the appellants 
contention, cannot be upheld. The authori- 
sation made by the legislature in favour of 
the State Government to bring into force 
Chapter VIL of the West Bengal Act by 
a notification on such dates and with regard 
to such areas, as the State Government may 
appoint, cannot be said to be a delegation - 
of legislative power by the legislature to 
the executive. This position has been 
made amply clear by the Judicial Commit-~ 
tee in (1878) 5 Ind App 178 (PC) (supra). 
All that has been left to the executive to 
determine, is the date on which and the 
areas with regard to which, Chapter VII 
of the Statute will come into force. The 
principles relating to invalid delegation of 
legislative power to the executive and the 
principles of abdication ‘or surrender of 
legislative power by the legislature of a 
State in favour of the executive, in my 
view, have no application to the facts in 
this opper The transferred territory ad- 
mittedly became part of West Bengal under 
Section 3 (b) of The Bihar and West Bengal 
(Transfer of Territories) Act, 1956. Second- 
y the West Bengal Estates Acquisition 

ct, 1953, egtends to the whole of West 
Bengal except certain specified areas under 
Section 1 (2) of the Act. Under Section 43 
of the Central Act, the Bibar statute ap- 
plied to the district of Purulia until the 
West Bengal legislature amended the West 
Bengal Statute by introducing Chapter VIII 
to that Statute. The competence of the 
West Bengal legislature to legislate for the 
transferred territories cannot be questioned, 
and indeed, it has not been questioned in 
this appeal. The West Bengal legislature 
amended the West Bengal Statute by intro- 
ducing Sections 60 and 61 therein and by 
Section 6], the Bihar Land Reforms Act, 
1950, was repealed and all the provisions 
in the West Bengal Statute were made ap- 
plicable to the transferred territories muta- 
ts mutandis. The West Bengal legislature 
decided that the West Bengal Statute should 
apply to the transferred territories and it 
also decided that the date on which, and 
the areas with regard to which, the West 
Bengal Statute would apply to the trans- 
ferred territories, would be decided by the 
State Government. The provision in Sec- 
tion 60 of the West Bengal Statute, in my 
view, ‘is not delegation of legislative power 
to the State Government. i 


47. There is, however, one more 
formidable ground on which the appellant’s 
contention must be rejected. According to 
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the appellant, Section 60 being bad on the 
ground of delegation of legislative power, 
the West Bengal Statute does not apply to 
the transferred territories. Further, accord- 
ing to him, the Bihar Land Reforms Act, 
1950, continues to apply to the transferred 
territories, having regard to the provision 
in Section 43 of the Central Act. If this 
view is to-be upheld, it must be held that 
the interest in the land in the transferred 
territories would be vested in the State of 
Bihar, even after the transfer of territory 
to West Bengal under Section 3 of the Cen- 
tral Act. In other words, according to the 
appellant, since the Bihar Statute applied 
to the transferred territories, and since the 
Bengal Statute did not apply to such 
. territories, the interest in land would con- 
tinue to remain vested in the State of Bihar, 
even after the transfer of such territories 
to the State of West Bengal. This would 
inevitably imply that the State of Bihar 
would continue to have vested in itself the 
interest in land which has been validly 
transferred to the State of West Bengal, 
and further that -the State of Bihar would 
continue to enforce the provisions of the 
Bihar. Statute, in land which has been trans- 
ferred by the Central Act, to the State of 
West Bengal. This, in my view, is an al- 
. together untenable proposition. There is no 
provision in any law that I know of, which 
enables one State of Union of India to 
hold interest in land which is admittedly 
situated within the boundary of another 
State. In my view, it cannot, by any 
means or method, be held that the State of 
Bihar would have vested in it the interest 
in land which has been validly transferred 
to the State of West Bengal and even after 
such transfer the former State would con- 
tinue to enforce the provisions of the Bihar 
Statute within the territorial limits of the 
State of West Bengal. . 


48. Mr. Soumen Bose for the ap- 
pellant in F. M. A. 44 of 1972 supported 
Mr. Dutt, but in doing so, he advanced an 
argument which to an extent militated 
against the contention of Mr. Dutt. Mr. 
Bose argued that Section 60 of the West 
Bengal Estates Acquisition Act, was good 
and valid and it could not be assailed on 
the ground of delegation of legislative 
power. But he next argued that Section 61 
of the Act was bad on the ground of dele- 
gation. In support of this contention he 
relied on the decision of the Supreme Court 
in AIR 1954 SC 569 (supra) on which Mr. 
Dutt had also relied earlier.: In particular, 
Mr. Bose relied upon the analysis made of 
the Supreme Court’s decision in Delhi Laws 
Act case (supra). He referred to clause 5 
of the analysis at page 573 of the Report 
which is as follows:— 


“(5) Where the authorisation was to re- 
peal laws already in force in the area and 
either substitute nothing in their places or 
substitute other laws, Central or Provincial, 
with or without modification: This was 
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held to be ultra vires by a majority of foun 
to three.” 


49, It seems to us that there is no 
Merit in this contention. The authorisation, 
in this case, is neither for the purpose of 
repealing an existing law, nor does it enable 
the State Government to substitute the 
West Bengal Estates Acquisition Act. The 
mandate for repeal of the Bihar Act and 
application of the West Bengal Act is a 
mandate of the West Bengal legislature. 
The State Government has not been autho- 
tised by a notification either to repeal the 
Bihar ‘Act or to introduce and apply the 
West Bengal Act in the transferred terri- 
tories. All that the State Government has 
been authorised to do, is to publish a noti- 
fication specifying different dates with re- 
gard to different areas, in which the West 
Bengal Act would come into force and as 
soon as such a notification is published, 
then by operation of the Statute itself and 
not by reason of the notification, the Bihan 
Act is to stand repealed and the West Ben- 
gal Act is to apply. It is to be remember- 
ed that in the Delhi Laws Acts case the 
Central legislature had empowered an exe- 
cutive authority under its legislative control 
to apply, at its discretion, laws to an area 
which was also under the legislative control 
of the Central Government. 


50. The second infirmity in Mr. 
Bose’s contention is that, according to him 
Section 60 of the West Bengal Act is not 
open to attack on the ground of delegation 
and that being so, the State Government 
can, according to him, lawfully publish the 
notification contemplated by that section. 
If the State Government can validly issue 
the notification, then under the mandate of 
Section 61, the Bihar Land Reforms Act 
stands repealed and the provisions of the 
West Bengal Estates Acquisition Act applies 
to the transferred territories. As soon as 
the notification is published by the State 
Government the Statute by its own force 
repeals the Bihar Act and brings into ope- 
ration the provisions of the West Bengal 
Act. The authorisation, in this case, does 
not enable the State Government to apply, 
at its discretion, any law which was not in 
force in the transferred territories. It 
merely enables the State Government to 
make a notification, and on such notifica- 
tion being made, the mandate of the legis- 
lature comes into operation. 


51. For the reasons mentioned 
poor I concur in the order made by My 
ord. 


52. As the points in this appeal and 
also in F. M. A. 43 of 72, F. M. A. 44 of 
72, F. M. A. 45 of 72 and F. M. A. 46 of 
72 are the same except the submissions 
made by Mr. Bose in F.M.A. 44 of 1972, 
which have been dealt with by me, in this 
appeal, and no fresh arguments were ad- 
vanced with regard to these appeals, I con- 
cur in the order made by My Lord. 
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53. This is an application for am- 
endment of the writ petition in F. M. A. 42 
of 1972. Mr. Dasgupta opposing the. ap- 
plication submitted that the notification, 
which is sought to be introduced by the 
proposed amendment, does not include the 
estate of the applicant, as the Touzi num- 
bers are entirely different from the Touzi’s 
which were involved in .the writ petition. 
In that view of the matter, quite apart from 
the fact that such an amendment involving 
questions of fact, cannot be allowed at this 
stage, the application must be dismissed and 
we order accordingly. 

54, This is an application under 
Order 41, Rule 27 of the Code of Civil 
Procedure for admission of additional evi- 
dence. We are not satisfied that the evi- 
dence sought to be adduced is required to 
enable us to pronounce judgment in this 
appeal or that there is any other cause for 
admission of the additional evidence. This 
application is therefore dismissed. There 
will be no order as to costs. 

Appeals dismissed. 
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AMIYA KUMAR MOOKERII, J. 
Sm. Kanak Das, Petitioner v. Ram- 
Lakhan Shaw, Opposite Party. 
ion Revn. No. 940 of 1971, DJ- 13-3- 


Index Note:-— (A) Provincial Small 
Cause Courts Act (1887), Sec. 74 — Permis- 
sion to sue as ‘pauper’ —- Order 33, Rule 1, 
Civil Procedure Code not applicable to 
Courts of the Small Causes at Calcutta. 
(X-Ref:— Order 33, Rule 1, Civil Proce- 
dure Code). Para 5) 


Brief Note:— (A) Small Causes Court 
at Calcutta is constituted under Presidency 
Small Cause Courts Act which is a special 


Act prescribing special form of procedure. ` 


Provisions of Order 33, Rule 1 have not 
been extended to Small Causes Court at 
Calcutta. Hence in deciding an application 
under Section 74 and Chapter 3, Rule 1 of 
City Civil Court Manual the Small Cause 
Court, is not required to determine whether 
a person is a pauper or not within the mean- 
ing of Order 33, Rule 1. (Paras 3 and 5) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1096 = (1965) 1 SCR 

636, N. B. Jeejeebhoy v. Asst. Col- 

lector, Thana 3 


Hemanta Krishna Mitter and Narendra 


Krishna Mitter, for Petitioner; P. K. Das 


Gupta, for Opposite Party. 


ORDER :— This Rule was obtained 
by the defendants and it is directed against 
an order of the learned Chief Judge, Small 
Causes Court, Calcutta, allowing the plain- 
tiff-opposite party’s application praying for 
permission ‘to sue as a pauper under Sec- 
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tion 74 of the Provincial Small Cause 
Courts Act and Rule 1 of Order 33 of 
the Small Causes Court’s Manual. 


- 2 The plaintif took a tenancy 
from the defendants of one Almirah shop on 
the road side window of the northern wall 
of the premises No. 53, Gray Street, Cal- 
cutta, under an agreement dated 27-9-63 at 
a rent of Rs. 45/- per month according to 
English Calendar. The plaintiff used to do 
repairing works of fountain pens, specta- 
cles and cigarette lighters etc. In the month 
of February, 1966, the plaintiff left for 
Varanashi for meeting his relations there, 
keeping the shop under lock and key with 
the articles of his business of the value of 
Rs. 400/-. On coming back to Calcutta on 
3-4-66, he found that the Almirah shop 
was removed with the Almirah and the arti- 
cles contained therein. The shop space had 
been converted into a room. Thereafter 
the matter was taken up by the police, 
goods valued Rs. 387/- were recovered from 
the possession of the defendants but the 
rest of the goods could not be traced. A 
criminal case was started against the peti- 
tioner No. 2,.the son of the petitioner No. 
1, who was found guilty of charges under 
Sections 454/380, Indian Penal Code and 
sentenced to a fine of Rs. 100/- by a Magis- 
trate on 26-12-66. The cause of action of 
the suit arose on 26-2-66 when conversion 
of the plaintiff’s goods by the petitioners 
was established a the judgment of the 
Criminal Court. The plaintiff brought the 
suit against the defendants for recovery of 
Rs. 3613/- but on account of his poor cir- 
cumstances he was unable to pay court-fees 
amounting to Rs. 315/- payable on the value 
of the suit. Besides the property in suit, 
the plaintiff did not possess any movable 
and immovable assets except some imple- 
ments for his business and wearing clothes 
of the estimated value of Rs. 80/-. The 
petitioners resisted the plaintiff opposite 
party’s said application by filing objection. 
They also asked particulars of the self-ac- 
quired and joint property of the plaintiff 
at his native village. Thereupon, the plain- 
tiff filed an affidavit stating that he had no 
property either joint or self-acquired at his 
native village. The learned Chief Judge, 
Small Causes Court at Calcutta, allowed 
the plaintiff-opposite party’s application 
under Section 74 of the Presidency Small 
Cause Courts Act and permitted him to 
sue as a “pauper”. The defendants being 
agerieved against the said order, moved this 
Court and obtained the present Rule. 


3. Mr. Mitter, appearing on behalf 
of the petitioners, in support of the Rule, 
contended that the learned Judge acted 
illegally and with material irregularity in 
exercise of his jurisdiction in allowing the 
opposite party’s application praying for per- 
mission to sue as a “pauper”, ignoring the 
plaintiffs own statement that he had re- 
covered possession of articles worth Rupees 
387/-. Under the provisions «of Order 33, 
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Rule 1, Civil Procedure Code, a person is a 
“pauper” when he is not entitled to pro- 
perty worth Rs. 100/-. Mr. Mitter further 
contended that the word “pauper” as used 
in Section 74 of the Presidency Small Cau- 
se Courts Act has the same meaning as 
defined in Order 33, Rule 1, Civil Procedure 
Code, inasmuch as in the 5th Schedule add- 
ed to the Presidency. Small Cause Courts 
Act by Bengal Act VIII of 1934, the word 
“pauper” is used. In support of his con- 
tentions Mr. Mitter referred to a decision 
of the Supreme Court, N. B. Jeejeebhoy 
v. Asst. Collector, Thana, reported in AIR 
1965 SC 1096. 

4, Civil Courts in West Bengal are 
constituted under the Bengal, Agra and 
Assam Civil Courts Act. But the Court of 
the Small Causes at Calcutta is constituted 
ander Presidency Small Cause Courts Act. 
The said Act is a special Act and it pres- 
cribes a special form of procedure as laid 
down in the Act. Section 4 of the Civil 
Procedure Code saves the special form of 
procedure prescribed by or under any other 
law for the time being in force. Section 8 
of the Civil Procedure Code provides that, 
except the provisions mentioned in it, the 
body of the Code shall not apply to suits 
and proceedings in Presidency Small. Causes 
Court. Section 9 of the Presidency Small 
Cause Courts Act provides that the High 
Court may prescribe procedure and prac- 
tice of such courts: Proviso to Section 8 
(1) of the Civil Procedure Code empowers 
the High Court to extend the provisions of 
the Court, not inconsistent with ‘the express 
provisions of the Presidency Small Cause 
Courts Act to suits or proceedings in such 
courts. The High Court has prescribed 
such rules. Relevant Rules are to be found 
in Chapter XXXI of the Manual of the 
Court of Small Causes. The provisions of 
Rules 10 and 14 of Order 33 of Civil Pro- 
cedure Code have been extended to Small 


Causes Court, Calcutta. But the provisions . 


of Order 33, Rule 1 have been omitted. 
Therefore Order 33, Rule 1 of the Code will 
not apply to the Small Causes Court, be- 
cause Chapter XXXII of the Rules on 
practice and procedure does not include a 
Rule similar to Order 33, Rule 1, Civil Pro- 
cedure Code, even assuming that the word 
“pauper” in Section 74 of the Presidency 
Smali Cause Courts Act is conterminous 
with the word “pauper” as defined in Order 
33, Rule 1, Civil Procedure Code. The de- 
cision of the Supreme Court as referred to 
by Mr. -Mitter has no relevancy to the 
facts and circumstances of the instant case. 
In that case, the Supreme Court held that 
the expression “compensation” in Section 
299 of the Government of India Act, 1935, 
is similar to that of Art. 31 (12) of the 
Constitution, the wording in the last para 
of Section 299, was bodily lifted and intro- 
duced in Art. 31 (2) of the Constitution. 
Therefore, it is reasonable to assume that 
at any rate when the Constitution was ori- 
ginally framed, the intention was not to 
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give a different meaning to the said word- 
ing. But in the present case as I have said 
already that the provisions of the Code of 
Civil Procedure are extended only under 
the proviso (1) to Section 8 of the Civil 
Procedure Code to the Presidency Small 
Causes Court at Calcutta. 

5. Accordingly, I hold that in de- 
ciding an application under Section 74 and 
Chapter 33, Rule 1 of the City Civil Court 
Manual, it is not required by the Small 
Causes Court to determine whether a per- 
son is a “pauper” or not within the mean- 
ing of Order 33, Rule 1, Civil Procedure 
Code, as the provisions have got no appli- 
cation in Small Causes Court at Calcutta. 
So the first point of Mr. Mitter fails. 


6. Mr. Mitter next contended that 
under sub-rule (J) of Rule 3 in Chapter 
XXXI of the City Civil Court Manual, 
the ledrned Judge is required to examine 
the merits of the claim of the application. 
In the instant case the claim of the plain- 
tiff is barred by limitation. So the learned 
Judge has illegally exercised his jurisdiction 
in allowing the opposite party to sue as 
“pauper”, 

J. In the instant case no written 
statement has been filed, so the point of 
limitation cannot be gone into at this stage. 
The petitioner also in their objections did 
not state that the plaintiff's suit was barred 
by limitation. So, there is no substance in 
the second contention of Mr. Mitter. 

8 In the result, this Rule is dis- 
charged with costs, hearing fee being assess- 
ed at 2 gold mohurs. Let the records go 
down to the Court below as expeditiously 


as possible. 
Rule disallowed. 
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CHITTATOSH MOOKERJEE, J. 
Sushil Kumar Dhara, Petitioner v. The 

Election Commission of India and others, 

Respondents. 

ip R No. 444 (W) of 1972, DJ- 6-3- 
Index Note:—(A) Constitution of India, 
Art. 329 (b) — Election — Meaning of — 

Allotment of symbols by election commis- 

sion under Symbols Order (1968) — Com- 

mission declining a reserved symbol to a 

political party — Writ petition by aggriev- 

ed party — Held that the bar under the 
Article is attracted — Remedy is under Sec- 
tion 80 of the Representation of People Act 

(4951). (X-Ref:— (1) Section 80 of the 


‘Representation of the People Act (1951); (2) 


Article 226 of the Constitution of India). 
(Paras 16 & 24 
Brief Note:-— (A) The word election 
comprises the entire election process culmi- 
nating in a candidate being declared elect- 
ed. The election had already ‘commenced 
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before the publication of the impugned noti- 
fication under paragraph 17 of the Symbols 
Order 1968. The contest for election to 
West Bengal Legislative Assembly was rea- 
sonably imminent. When the elections are 
imminent allotment of symbols for candi- 
dates for elections in parliamentary and 
assembly constituencies is but an important 
stage of such elections. The provision for 
registration of political parties and _ their 
recognition as National and State parties by 
the Election Commission are only for the 
purposes of allotment, reservation and spe- 
Cification of symbols at elections. Evidently 
the Election Commission made the said noti- 
fication under Paragraph 17 of the Symbols 
Order (1968) for the purpose of allotment 
of symbols to candidates in the ensuing 
General Election to legislative assemblies. 
The Commission by its notification declined 
to treat Bangla Congress as a recognised 
party thereby depriving the said party of a 
reserved symbol. The petition by challeng- 
ing the said notification is in substance call- 
ing in question certain steps taken for 
holding of the ensuing general election of 
the West Bengal Legislative Assembly. An 
order made in this Rule for recognising 


Bangla Congress as a State party would be. 


bound to affect and interfere with election 
process which has been already set in mo- 
tion. Hence the bar under Art, 329 (b) 
fis attracted, 

(Paras 16, 17 & 24) 
In a proper case non-compliance of the 
rovisions as stated in Section 100 of the 
epresentation of the People Act (1951) might 
be a ground in an election petition for dec- 
laring the election of a returned candidate 
void. But the grievance about allotment of 
symbols is premature, Therefore the peti- 
tioner cannot at this 
challenge the alleged non-compliance with 
the provisions of the Symbols Order (1968) 
and thereby attempt to hold up the election. 
"(Para 26) 

Cases Referred: Chronological 
AIR 1972 SC 187 = 1972 SCJ 256, 
Sadiq Ali v. Election Commission 
of India - 20, 

AIR 1967 SC 898 = (1967) 1 SLR 643, 


Paras 


31 


S. S. Party v. Election Commission 18, 13 
AIR 1967 Delhi 135, Halimuddin 
Rabat v. Election Commission 32 


AIR 1961 Cal 289, Nirmal Kumar 
Sikdar v. Chief Electoral Officer 28 
‘AIR 1958 Bom 397 = 60 Bom LR 
353, Y. B. Chavan v. K. T. Mangal- 
murti 27 
AIR 1957 SC 694 =: 1957 SCJ 663, 
N. B. Khare v. Election Commis- 


sion of India 
(1957-58) 13 ELR 105: (Puni), R. C. 
Sukla v. Election Commission 32 


Ponnuswami v, The 
Officer, Namakkal Constituency 
Somendra Chandra Bose, Bhagabati 
Prasad Banerjee, Sundarnanda Pal, Amitava 
Dutta and Ashim Kumar Ghose for Peti- 
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tioners; Attorney-General; Advocate-Gene- 
ral; Noni C. Chakravarty; R. N. Dhebar; 
B. C. Basak and Samar Banerjee (for Nos. 
1 to 3) and Advocate-General and B. C. 
Basak (for No. 4), for Respondents. 

ORDER :— This -petition was filed by 
Shri Sushil Kumar Dhara claiming himself 
as General Secretary of Bangla Congress, 
Rajya Committee, Mo. 2, Basanta Bose 
Road, Calcutta-26. At the time of issue 
of the Rule, a leave under Order 1, Rule 8 
of the Code of Civil Procedure was granted 
to the petitioner to prosecute the petition 
on behalf of and for the benefit of all the 
members of Bangla Congress. In ursu- 
ance thereof notices were published. Pur- 
nendu Narayan Khan and six others made 
an application for being added as petition- 
ers. Let the said persons be added as peti- 
fioners. ` 

2. In May 1965, Bangla Congress 
was formed as a political party. In the 
general election 1967, candidates set up by 
Bangla Congress had contested with free 


Symbols, In the mid-term General 
Election to West Bengal Legislative 
Assembly held in the year 1969, the 


Election Commission recognised Bangla 
Congress as a State political party and had 
allotted symbol “Plough” for the candi-« 
dates set up by Bangla Congress. On 25th 
January, 1971, the Election Commission 
issued a notification in pursuance of para- 
graph 17 of the Election (Symbols Reser- 
vation and Allotment) Order, 1968, and in 
supersession of the previous notification 
specified the names of National parties and 
State parties and the symbols respectively 
reserved for them and also the free symbols 
for each State. In table 2 of the said noti- 
fication, Bangla Congress was mentioned as 
a State party with “plough” allotted as its 
symbol. In the Mid-term General Election 
to West Bengal Legislative Assembly held 
in March 1971, five of the candidates set 
up by Bangla Congress were elected. Ac- 
cording to the petitioner the total number 
of valid votes polled by all the contesting © 
candidates set up by Bangla Congress at 
the said general election held in 1971, was 
6,86,358 which was about 5.18 per cent of 
the total votes polled. The Governor of 
West Bengal by an order under Art. 174 
(2) (b) of the Constitution dated 25th of 
June, 1971, dissolved the West Bengal Legis- 
lative Assembly. On 29th June, 1971, the 
President of India in exercise of the powers 
conferred on him by Art. 356 of the Con- 
stitution, issued a proclamation assuming to 
himself all the functions of the Govern- 
ment of the State and all the powers vest- 
ed in or exercisable by the Governor of 
the State as mentioned in the said procla- 
mation. 

3. On 25th May, 1971, Shri Sushil 
Kumar Dhara issued a notice for holding 
of a meeting of the Rajya Karma Parishad 
of Bangla Congress on 5th June, 1971 in 
the office of the Rajya Committee at No. 2, 
Basanta Bose Road, Calcutta. The petitioner 
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has alleged in paragraph 6 of the petition 
that at a meeting held on Sth of June, 1971, 
a section of the members of Bangla Cong- 
ress led by Sri Ajay Kumar Mukherjee left 


the said party and thereafter pretended to . 


start a new office at No. 180, Bidhan Sa- 
rani, Calcutta, also naming it Bangla Con- 
gress. According to the petitioner, in or 
about December, 1971 Sri Ajay Kumar 
Mookerjee and his followers joined the rul- 
ing Congress party merging themselves with 
the Congress (R). The petitioner has alleg- 
ed in paragraph 7 of the petition that on 
Sth of June, 1971, the Bangla Congress 
having its office at No. 2, Basanta Bose 
Road, Calcutta, held a meeting and elected 
an acting president. Thereafter the presi- 
dent of the said party was duly elected in a 
State Convention held on 7th and 8th of 
August 1971. In the paragraph 6 of the 
affidavit-in-opposition on behalf of respon- 
dents 1 and 2 affirmed by Sri Adi Nath 
Sen it has been stated that the petitioner 
Sri Sushil Kumar Dhara had tendered his 
resignation from the post of General Secre- 
tary of the erstwhile Bangla Congress which 
was accepted by a resolution dated Sth of 
June, 1971 passed by the executive com- 
mittee of the State Bangla Congress. It 
further appeared that later on the petitioner 
Sri Sushil Kumar Dhara was expelled from 
the ae with effect from 25th August, 
1971. e respondents have disputed | the 
locus standi of Sri Sushil Dhara to act as 
the General Secretary of the Bangla Con- 
gress and to make the present petition. It 
is however, not necessary for me to deter- 
mine which version is correct as I am of 
` the view that this Rule is liable to fail o 

a preliminary ground. : 


4. On 3rd January, 1971, the peti- 
tioner Sushil Kumar Dhara as General 
Secretary of Bangla Congress Rajya Com- 
mittee at No. 2, Basanta Bose Road, Cal- 
cautta, wrote a letter. to the Chief Election 
Officer, Government of West Bengal. He 
stated therein that after the split of Bangla 
Congress a small section of the party mem- 
bers had left and started a parallel organi- 
sation and style as Bangla Congress under 
the leadership of Sri Ajay Kumar Mooker- 
jee. It was expected that the Chief Elec- 
toral Officer had come to know the fact 
that they had merged themselves with the 
Congress (R) very recently. Sri Sushil Ku- 
mar Dhara contended that none can use 
the name Bangla Congress but their origi- 
nal party whose head office was at No. 2, 
Basanta Bose Road, Calcutta. He request- 
ed the Chief Electoral Officer to direct his 
subordinate officers to correspond with the 
respective offices in the Districts of Assem- 
bly constituencies of the said party as and 
when required. It was further stated there- 
in “for the same reason, let me express that 
our registered symbol ‘plough’ would re- 
main as our symbol”.. The Chief Electoral 
Officer by his letter dated 11th January, 
1972, forwarded a copy of the- letter dated 


Comm. of India (C. Mookerji J.) A.1.R. 


3rd January, 1972 of Sri Sushil Kumar 
Dhara to the Secretary, Election Commis- 
sion of India. On or about 15th January, 
1972, the General Secretary of the West 
Bengal Pradesh Congress Committee in- 
formed the Chief Electoral Officer West 
Bengal that Bangla Congress had merged 
with the Indian National Congress. The 
respondent No. 4 the Chief Electoral Off- 
cer, West Bengal communicated the same 
to the Secretary, Election Commission. 


5. On 12th January, 1972, the AN 
India Radio, New Delhi, broadcast a News 
Bulletin that the Chief Election Commis- 
sioner had received a letter from the Cen- 
tral Government requesting him to hold 
elections to the West Bengal and Bihar 
State Assemblies along with the elections 
to the other State Assemblies. A.I.R.’s cor- 
respondent understood that in accordance 
with this request elections of the West Ben- 
gal and Bihar Assemblies would be held 
with other State Assemblies and steps were 
being taken by the Election Commission in 
this connection. On 13th January. 1972, 
the All India Radio broadcast another news 
bulletin that the time table for the forth- 
coming Assembly Elections for the differ- 
ent States had been finalised. There would 
be one day election in West Bengal and 
polling would be held on 11th March, 1972. 
Announcing the schedule, the Chief Election 
Commissioner had stated that in States 
where one day poll would be held, the Gov- 
ernors would issue notifications calling for 
election on 4th of February, nominations 
are to be filed by lith and last date for 
withdrawal will be 14th February. On 22nd 
January, 1972, the Election Commission of 
India in pursuance of sub-section (2) of Sec- 


. tion 15 of the Representation of the People 


Act 1951, recommended the 4th of February, 
1972 as the date on which may be publish- 
ed in the Official Gazette, a notification by 
which the Governor of West Bengal shall, 
as required by the said section, call upon 
for the purpose of constituting a new Legis- 
lative Assembly, all the Assembly Constitu- 
encies in the said State to elect members in 
accordance with provision of the Act and 
the Rules and Orders made thereunder. 
Thereafter on 4th February, 1972 the Gov- 
ernor of West Bengal issued a notification 
under Section 15 (2) of the Representation 
of the People Act 1951. The Election 
Commission has also already issued notifi- 
cation under Section 30 of the Representa- 
tion of the People Act 1951 appointing the 
last date for filing nominations, the date 
for the scrutiny of nomination and also 
for withdrawal for the candidates, the date 
on which the poll shall be taken and the 


dates before which the election shall be 
completed. 
6. On 27th of January, 1972, Sri 


Sushil Kumar Dhara as General Secretary 
of Bangla Congress sent a telegram to the 
Election Commissioner of India, stating 
that they had applied to the Chief Election 
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Officer, West Bengal for the reserved sym- 
bol ‘plough’ and other concerned matters. 
No response had been received. He re- 
quested that directions may be issued to 
expedite matters. Sri Sushil Kumar Dhara 
also addressed a letter to the Election Com- 
mission forwarding a copy of his said tele- 
gram. In the meantime the Election Com- 
mission of India sent a teleprinter message 
to the Chief Electoral Officer, West Bengal, 
with reference to his letters dated 11th and 
19th January, 1972; the teleprinter message 
stated that the Commission had not receiv- 
ed any communication from Sri Ajay Ku- 
mar Mookerjee, President of the now de- 
funct Bangla Congress, regarding the mer- 
ger with Congress. A letter in confirmation 
of the merger may be forwarded to Com- 
mission. ‘The Chief Electoral Officer was 
requested to ascertain from Sri Ajay Kumar 
Mookerjee what was the position of the 
group led by Sri Sushil Kumar Dhara with 
‘regard to his claim that his group should 
be treated as the original party and the 
symbol ‘plough’ should be continued to be 
reserved for it. On 27th January, 1972, 
the Chief Electoral Officer, West Bengal: 
wrote a letter to Sri Ajay Kumar Mooker- 
jee requesting him to supply information 
on the point of merger of Bangla Congress 
with the Indian National Congress and 
about position of the group led by Sri 
Sushil Kumar Dhara and about his claim 
to be treated as the Original Party. On 29th 
January, 1972, Sri Ajay Kumar Mookerjee 
sent a long letter in reply to the Chief Elec- 
toral Officer, West Bengal placing certain 
alleged facts for his information. Sri Ajay 
Kumar Mookerjee contended that claim of 
Sri Sushil Kumar Dhara as Bangla Con- 
gress leader was untenable, baseless and 
illegal. He opposed granting Sri Sushil 
Kumar Dhara and his party the reserved 
symbol ‘plough’ as it will create confusion 
amidst the electorate. Respondents 1, 2 and 
3 in the affidavit-in-opposition affirmed by 
Sri Adi Nath Sen has stated that on 1st 
February, 1972, the Chief Electoral Officer 
over a telephone informed the Chief Elec- 
tion Commissioner that he had received a 
letter from Sri Ajay Kumar Mookerjee to 
the effect that the executive committee of 
the Bangla Congress at its meeting “held on 
12th December, 1971, had decided to merge 
with the Indian National Congress and the 
merger was formally given effect to on the 
6th January, 1972 by the West Bengal Pra- 
desh Congress. According to the letter of 
Sri Ajay Kumar Mookerjee the Bangla 
Congress no longer existed and so symbol 
‘plough’ should no longer remain either as 
a reserved or as a free symbol in West 
Bengal. The Chief Electoral Officer was 
confirming his telephonic talk by teleprinter 
message. The teleprinter message of the 
Chief Electoral Officer, West Bengal, did 
not however reach the Office of the Elec- 
tion Commission, New Delhi, ‘before 2nd 
February, 1972. On Ist February, 1972 
the Election Commission issued a notifica- 
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tion in persuance of paragraph 17 of the 
Election Symbols (Reservation and Allot- 
ment) Order, 1968, and in supersession of 
its previous notification dated 25th January, 
1971. In the said application the name of 
Bangla Congress was not specified as a 
State Party in West Bengal and no symbol 
was reserved for the said party; the 
‘plough’ which was reserved as a symbol 
of Bangla Congress in the previous notifi- 
cation dated 25th January, 1971, was not 
also made a free symbol in West Bengal. 
On 4th February, 1972, the Chief Electoral 
Officer, West Bengal, forwarded to the peti- 
tioner a copy of the said notification of the 
Ponien Commission dated lst February, 
72. 


7. On 7th February, 1972, the peti- 
tioner Sri Sushil Kumar Dhara moved the 
present petition under Art. 226 of the Con- 
stitution. A. K. Sen, J. directed that a 
copy of the application be served upon the 
respondents 1 to 4 and the application be 
placed on 9th February, 1972. On 9th Feb- 
ruary, 1972, A. K. Sen, J. having heard the 
learned advocates for the parties directed 
that the present Rule be issued. The res- 
pondents 1, 2 and 3 have filed an affidavit- 
in-opposition affirmed by Sri Adi Nath Sen. 
The Chief Election Commissioner S. P. Sen 
Verma has also affirmed a separate affidavit- 
in-opposition adopting the affidavit-in-oppo- 
Sition affirmed by Sri Adi Nath Sen. The 
Chief Electoral Officer, West Bengal who 
affirmed an affidavit-in-opposition at the 
time of hearing of the Civil Order has not 
filed any fresh  affidavit-in-opposition but 
has appeared to oppose the Rule. The peti- 
tioners have filed an affidavit-in-reply tra- 
versing the allegations contained in the said 
affidavits-in-opposition. 


8. In order to complete the chrono- 
logy of events it is necessary to refer to 
some subsequent events. On Sth February, 
1972, an under-Secretary of the Election 
Commissioner wrote. a letter to Sri Sushil 
Kumar Dhara stating that after considering 
the facts available to the Commission that 
the Bangla Congress had merged with the. 
Indian National Congress and subsequently 
ceased to exist, the Bangla Congress had 
been treated as now defunct. The symbol 
‘plough’ reserved exclusively for the said 
party, had been also withdrawn as the new 
political party cannot be registered with 
the name of the defunct party nor can it 
claim the symbol which was reserved for 
the said party. The Commission’ regretted 
its inability to accede to his request for re- 
serving the symbol ‘plough’ for his party. 
The Commission kad decided that the 
‘plough’ will not be a free symbol in the 
State of West Bengal. On 11th February, 
1972, the Election Commission in pursuance 
of paragraph 17 of the Election Symbols 
(Reservation and Allotment) Order, 1962 
made amendments in its notification No. 
56/72-1 dated ist February, 1972, inter alia 
by including ‘plough’ in Entry 21 therein. 
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On 13th February, 1972, the Chief Election 
Commissioner however gave special direc- 
tion under Rule 10 read with Rule 5, sub- 
rule (2) of the Conduct of Elections Rules, 
1961 that the symbol ‘plough’ which is a 
free symbol in West Bengal be allotted in 
preference to any other candidates to 27 
candidates named therein. The said 27 
candidates have been set up by the party 
of which Sri Sushil Kumar Dhara claimed 
to be the General Secretary. Therefore it 
is no longer disputed that all the candidates 
set up by the petitioner’s party have been 
exclusively allotted ‘plough’ as tbe free 
symbol. 


9, The petitioners made an applica- 
tion for amendment of the writ petition for 
incorporating the said subsequent events. 
But as the respondents waived objections to 
the maintainability of the petition as origi- 
nally amended, application for amendment 
has not been pressed. Accordingly no order 
is passed on the application for amendment 
of the petition. 


n. Mr. Bose, learned advocate for 
the petitioner, has submitted that the action 
of the Election Commission in deleting the 
name Bangla Congress from the notification 
under paragraph 17 of the Election Sym- 
bols (Reservation and Allotment) Order, 
1968 dated 1st February, 1972 is illegal and 
without jurisdiction. The Election Com- 
mission did not give any hearing to the 
petitioner before deciding that Bangla Con- 
gress was a defunct party. The Election 
Commission purported to rely and act upon 
a letter of Sri Ajay Kumar Mukherjee 
dated 29th January, 1972 but the petitioner 
had no opportunity to meet the allegations 
contained in the said letter and the peti- 
tioner could not produce materials to esta- 
blish that Bangla Congress as a party still 
exists. The said Bangla Congress was a 
recognised party within the meaning of 
Election Symbols (Reservation and Allot- 
ment) Order, 1968 and the Election Com- 
mission before depriving the party of the 
said recognition was bound to act in ac- 
cordance with the principles of natural 
justice. Mr. Bose has also contended that 
Bangla Congress fulfilled the conditions 
specified in paragraph 6 of the Election 
Symbols (Reservation and Allotment) Order, 
1968 and was a recognised political party, 
therefore until the results of the next gene- 
ral election to West Bengal Legislative As- 
sembly are announced the question of con- 
tinuance or discontinuance of the said re- 
cognition could not arise. Mr. Bose bas 
challenged the action of the Election Com- 
mission deleting the name of Bangla Con- 
gress as a State party with the reserve sym- 
bol ‘plough’ from the notification dated 
Ist February, 1972 on the ground that the 
Election Commission did not record any 
reason why Bangla Congress should 
be treated as defunct. In fact there is no 
written order on record to the said effect. 
The learned Attorney-General, who appear- 
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ed on behalf of the respondents, stated that 
the Chief Election Commissioner penned 
through the entry relating to the Bangla 
Congress in the notification under paragraph 
17 of the Symbol Order which was sent to 
the press for publication in the official 
gazette. According to Mr. Bose, learned 
advocate for the petitioner, the Election 
Commission was not entitled to act in a 
high-handed and arbitrary manner by hurri- 
edly deleting the name of Bangla Congress 
as a State party without recording in writ- 
ing any order to the said effect and without 
affording any opportunity to the petitioner 
to submit any representation in the matter.. 
Mr. Bose has further submitted that in the 
present case the petitioner’s group and the 
group belonging to Mr. Ajay Kumar Mu- 
kherjee both claimed to be Bangla Con- 
gress party; therefore the Election Commis- 
sion should have proceeded under paragraph 
15 of the Election Symbols (Reservation 
and Allotment) Order, 1968 and decided the ` 
question of recognition after taking into 
account all the available facts and circum- 
stances and after hearing both the groups. 
But the Election Commission acted without 
jurisdiction in holding that Ajay Mukher- 
jee’s group was Bangla Congress party and 
that the said party by merging with Indian 
National Congress ceased to exist. The 
Election Commission had no material be~ 
fore it for coming to the decision that 
Bangla Congress was now defunct. The 
affidavit-in-opposition of Adi Nath Sen on 
behalf of the respondents Nos. 1 to 3 only 
mentioned about an alleged telephonic con= 
versation between the Chief Electoral Offi- 
cer, West Bengal and the Chief Election 
Commissioner on 1st February, 1972 i 
statement on the point was purely hearsay. 
D. K. Guha, Chief Electoral Officer, in his 
affidavit-in-opposition did not mention about 
any such telephonic conversation. Mr. S, 
P. Sen Verma, the Chief Election Commis- 
sioner, in his affidavit-in-opposition also did 
not specifically refer to the said conversa- 
tion. Therefore no reliance should be plac- 
ed on the said alleged telephonic conversa- 
tion. Lastly, Mr. Bose submitted that the 
Election Commission included Forward 
Block and Revolutionary Socialist Party as 
State parties for West Bengal and gave 
reserved symbols to the said parties al~ 
though they did not fulfill the conditions of 
paragraph 6 of the Symbols Order, 1968. 
11. The learned Attorney-General 
who appeared on behalf of the respondents 
Nos. 1 to 3 has raised a preliminary objec- 
tion that the present writ petition is totally 
barred under Art. 329 (b) of the Constitu- 
tion of India. It has been further submit- 
ted that the writ petition should’ be dis- 
missed for suppression of material facts, 
The learned Attorney General has also sub- 
mitted that paragraphs 6 and 7 (3) of the 
Symbols Order, 1968 have no manner of 
application and the petitioner’s party can- 
not claim to be a recognized political party. 
There is no Legislative Assembly for the 
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time in existence and functioning and the 
petitioner’s party cannot in any event fulfil 
the conditions for recognition under para- 
graph 6 of the Election Symbols (Reserva~ 
tion and Allotment) Order, 1968. Accord- 
ing to the learned Attorney General Mr. 
Ajay Kumar Mukherjee and his party hav- 
ing joined Indian National Congress, there 
could be no further question of a decision 
on splinter groups or rival sections of 
Bangla Congress within the meaning of 
paragraph 15 of the Symbols Order, 1962. 
It has been also urged that after the old 
leadership of the original party ‘Bangla 
Congress’ left and merged, the petitioner 
and his supporters claiming to belong to 
erstwhile party Bangla Congress with new 
leadership cannot get the reserved Symbol 
‘plough’. 
even a prima facie case in the petition that 
he and his supporters had a numerical 
majority in the political party which was 
called Bangla Congress to be entitled to the 
Symbol ‘plough’. Lastly it has been urged 
that the Election Commission has subse- 
quently exclusively given the 
‘plough’ to all the candidates set up by the. 
petitioner’s party and therefore the peti- 
tioner can have no further grievance. 

12. In my view the preliminary ob- 
jection about the bar of Art. 329 (b) should 
be upheld. Therefore it is not necessary 
for me to decide the other points raised on 
behalf of the petitioner and I keep the same 
-open. The part XV of the Constitution lays 
down the provisions relating to ‘Elections’. 
Under Art. 324 (1) the superintendence, 
direction and control of the preparation of 
the electoral rolls for the conduct of all 
elections to Parliament and to the Legisla- 
ture of every State and of elections to the 
offices of the President and Vice-Preident 
are vested in the Election Commission. The 


electoral rolls for election to the two hou- 


ses of Parliament and to the legislature 
of a State are mentioned in Art. 325. The 
Art. 326 provides that elections to the 
House of People and the legislative assem- 
blies shall be on the basis of adult suffrage. 
Art. 327 confers power upon the Parlia- 
ment to enact law to make provision with 
regard to all matters relating to or in con- 
nection with the elections to the houses of 
Parliament and the legislature of a State 
subject to the provisions of the Constitution 
and in so far as provision is not made by 
Parliament the legislature of a State under 
Art. 328 may ‘make provisions with respect 
to elections to the legislature of a State. 
Art. 329 is as follows: 


“(a) the validity of any law relating to 
the delimitation of constituencies or the 
allotment of seats to such constituencies, 
made or purporting to be made under Arti- 
cle 327 or Art. 328, shall not be called in 
question in any court; 

(b) no election to either House of Par- 
tament or to the House or either House of 
the Legislature of a State shall be called in 
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The petitioner has not made out. 


symbol’ 


‘ be said to begin. Again, 
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question except by an election petition pre- 
sented to such authority and in such manner 
as may be provided for by or under any 
law made by the appropriate Legislature.” 

13-14. The Full Bench of the Sup- 
Teme Court in N. P. Ponnuswami v. The 
Returning Officer, Namakhal Constituency, 
AIR 1952 SC 64, upheld the decision of 
Madras High Court that they bad no juris- 
diction under Art. 226 of the Constitution 
to entertain petitions regarding improper 
rejection of nomination papers for election 
to the Madras Legislative Assembly. Fazl 
Ali, J. who delivered the judgment of the 
Court at page 68 of the report stated : “It 
seems to me that the word ‘election’ has 
been used in Part XV of the Constitution 
in the wide sense, this is to say to con- 
note the entire procedure to be gone 
through to return a candidate to the legis- 
lature. The use of the expression “conduct 
of elections” in Art. 324 specifically points 
to the wide meaning, and that meaning can 
also be read consistently into the other 
provisions which occur in Part XV includ- 
ing Art. 329 (b). That the word “election” 
bears this wide meaning whenever we talk 
of elections in a democratic country, is 
borne out by the fact that in most of the 
books on the subject and in several cases 
dealing with the matter, one of the ques- 
tions mooted is, when the election begins. 
The subject is dealt with quite concisely 

“in Halsbury’s Laws of England in the 
following passage — see page 237 of Hals- 
bury’s Laws of England, Edn. 2, Vol. 12 
under the heading “Commencement of the 
Election.” 

“Although the first formal step 
in every election is the issue of the writ, 
the election is considered for some purposes 
to begin at an earlier date. It is a question 
of fact in each case when an election be- 
gins in such a way as to make the parties 
concerned responsible for breaches of elec- 
tion Jaw the test being whether the contest 
is ‘reasonably imminent’. Neither the issue 
of the writ nor the publication of the notice 
of election can be looked to as fixing the 
date when an election begins from this 
point of view. Nor, again, does the nomi- 
nation day afford any criterion. The elec- 
tion’ will usually begin at least earlier than 
the issue of the writ. The question when 
the election begins must be carefully dis- 
tinguished from that as to when ‘the con- 
duct and management of’ an election may 

the question as 
to when a particular person commences to 
be a candidate is a question to be consider- 
ed in each case.” 

The observations in this passage make it 
clear that the word “election” can be and 
has been appropriately used with reference 
to the entire process which consists of seve- 
ral stages and embraces many steps, 
of which may have an important 
on the result of the process. 

15. Fazl Ali, J. also observed that 

Part XV of the Constitution was really a 


some 
bearing 
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Code in itself providing for the entire 
ground work for enacting appropriate laws 
and setting up suitable machinery for the: 
conduct of elections. It was pointed out that 
the Representation of the People Act 1951 
which was passed by the Parliament under 
Art. 327 of the Constitution is also a self- 
contained enactment so far as elections are 
concerned. Reference was made to the 
provisions of Section 80 which provides 
that no election shall be called in question 
except by an election petition. Section 
100 provides for the grounds on which an 
election may be called in question. It was 
pointed out that there is no provision any- 
where to the effect that anything connected 
with elections can be questioned at an 
intermediate stage. The jurisdiction of the 
High Court is excluded from dealing with 
any matter which may arise while the elec- 
tions are in progress. 


16. The Supreme Court in its deci- 
sion in Dr. N. B. Khare v. Election Com- 
mission of India, AIR 1957 SC: 694 refer- 
red to its previous decision in AIR 1952 SC 
64 (supra) and reiterated that election in 
Art. 71 (1) has the same meaning as that 
given in Art. 329 (b) and that it comprises 
the entire election process culminating in 
a candidate being declared elected. : 


17. It would be apparent from the 
examination of the provisions of Conduct 
of Elections Rules, 1961 and the Election 
Symbols (Representation and Allotment) 
Order, 1968 that when the: elections are 
imminent allotment of symbols for candi- 
dates for elections in Parliamentary and 
assembly constituencies is but an important 
stage of such elections. The provision fov 
registration of political parties and theiv 
recognition as national and State parties by 
the Election Commission are only for the 
purposes of allotment, reservation and spe- 
cification of symbols at elections. Rule 4 
of the Conduct of Elections Rules, 1961 
provides that every nomination paper pre- 
sented under Section 33 of the Representa- 
tion of the People Act, 1951 shall be in the 
Forms 2-A to 2-E as may be appropriate. 
' The Forms 2-A and 2-B require the candi- 
date to choose Symbols. Under Rule 5 (1) 
the Election Commission by notification 
may specify the symbols that be-chosen by 
candidates at elections to the parliamentary 
and assembly constituencies. Under Rule 
10 (4) the Returning Officer shall consider 


the choice of symbols expressed by con~ - 


testing candidates and subject to any gene- 
ral or special jurisdiction issued by the 
Election Commission allot a different sym- 
bol to each contesting candidate. The allot- 
ment by the Returning Officer is final under 
sub-rule (5) of Rule 10 subject to the di- 
rections of the Election Commission who 
may revise the allotment. 


18.' Before the enactment of Election 
Symbols (Reservation and Allotment) Order 
1968 the Election Commission under the 
power conferred under Rule 5 (1) of the 
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majority of the electorate are illiterate. 
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Conduct of Election Rules used to prepare 
and notify list of free and reserved symbols 
together with restrictions to which their use 
was subject. Sanjukta Socialist Party under 
Article 226 of the Constitution challenged a 
notification dated September 2, 1956 issued 
by the Election Commission making ‘hut’ a 
reserved symbol for Praja Socialist Party in 
Bihar, Gujarat, Madhya Pradesh, Maharash- 
tra, Mysore and Orissa. On dismissal of the 
said petition the S. S. Party filed an appeal 
in the Supreme Court. Mr. Madhu Limaye 
also questioned the same order by a writ 
petition on the ground of breach of his fun- 
damental rights. The Supreme Court in S. S. 
Party v. Election Commission, AIR 1967 SC 
898 upheld the said notification. In AIR 
1967 SC 898 (supra) the question of bar of 
Article 329 (b) was not however considered 
and the order of the Election Commission 
was upheld as valid and within jurisdiction. 
19. On 31st August, 1968, the Elec- 
tion Commission in exercise of the powers 
conferred by Article 324 of the Constitution 
read with Rules 5 and 10 of the Conduct of 
Election Rules 1968 made Election Symbols 
(Reservation and Allotment) Order, 1968. 


20. The Supreme Court in Sadiq Ali 
v. Election Commission of India, AIR 1972 
SC 187 at page 195 pointed out “the perusal 
of the different paragraphs of the Symbols 
Order makes it manifest that they provide, 
as is made clear by its preamble, for specifi- 
cation, reservation, choice and allotment of 
symbols at elections in Parliamentary and’ 
Assembly Constituencies as well as for the 
recognition of political parties in relation 
thereto and for „matters connected there- 


with. .. i 

21. The Supreme Court in paragraph, 
12 (at page 195) pointed out the reasons 
which led to the introduction of symbols: 

“It is well known that Cenc 
t 
that in view of the handicap 
of illiteracy, it might not be possible for 
the illiterate voters to cast their votes in 
favour of the candidate of their choice un- 
less there was some ‘pictorial representation 
on the ballot paper itself whereby such voters 
might identify the candidate of their choice. 
Symbols were accordingly brought into use. 
Symbols or emblems are not a peculiar fea- 
ture of the election law of India. In some 
countries, details in the form of letters of 
alphabet or numbers are added against the 
name of each candidate while in others, re- 
sort is made to symbols or emblems. The 
object is to ensure that the process of elec- 
tion is as genuine and fair as possible and 
that no elector should suffer from any han- 
dicap in casting his vote in favour of a can- 
didate of his choice. Although the purpose 
which accounts for the origin of symbols was 
of a limited character, the symbol of each 
political party with the passage of time ac- 
quired a great value because the bulk of the . 
electorate associated the political party at 
the time of elections with its symbol. It is, 


was realised 
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therefore, no wonder that in case of a split 
in a political party, there is a keen contest 
by each rival group to get the symbol of 
that party.” 

22. As I have decided not to entep 
into the merits of the case, I meed not deal 
at length with the observations of the Sup- 
"reme Court with the scope of paragraph 15 
of the Symbols Order 1968 and about the 
test of majority and numerical strength for 
the purposes of the said paragraph. But it 
would be pertinent to point out that the 
Supreme Court at p. 199 of report with re- 
ference to paragraph 15 stated “in 
this respect it has to be borne in 
mind that the Commission only decides the 
question as to whether any of the rival sec- 
tions or groups of a recognised political 
party, each of whom claims to be that party 
is that party. The claim made in this respect 
is only for the purpose of symbols in con- 
nection with the elections to the Parliament 
and state legislatures and decision of the 
Commission pertains to this limited matter. 
The Commission while deciding the matter 
under paragraph 15 does not decide dispute 


about property. The proper forum for ad- ` 


judication of disputes about property are the 
civil courts. The decision of the Commis- 
sion under paragraph 15 constitutes a direc- 
tion to the Returning Officer for the purpose 
of Rule 10 of the Conduct of Election Rules. 
The said decision shall be binding upon the 
Returning Officer in accordance with sub- 
rules (4) and (5) of the above mentioned 
Rule; whether the decision of the Commis- 
sion can be called in question in appropriate 
proceedings in a Court of Law is a matter 
which does not arise in this case and we 
need not express any opinion thereon.” 


23. The above quoted observations 
of the Supreme Court indicate that the re- 
cognition of political parties under the sym- 
bols order is only for the purpose of speci 
fication, reservation, choice and allotment of: 
symbols. The Supreme Court also pointed 
out that the object of the symbols is for 
identification of the candidates in the ballot 
papers so that the process of election ig 
as genuine and fair as possible. 

24. I have hereinbefore set out in de- 
tail the facts of the present case. In the 
instant case the election had already com- 
menced before the publication of the im- 
pugned notification under paragraph 17 of 
the Symbols Order, 1968, dated February 1, 
1972. The contest for election to West Ben- 
gal Legislative Assembly was reasonably im- 
minent to borrow the expression in p. 237 
of Halsbury’s Laws of England Edn. 2 
Vol. 12 (quoted in Ponnuswami v. Returning 
Officer (supra)). Evidently, the 
Commission made the said notification under 
paragraph 17 of the Symbols Order, 1968 
for the purpose of allotment of symbols to 
candidates in the ensuing General Election to 
legislative assemblies. After the issue of this 


Rule, the Election Commission gave special - 


directions under Rule 10 (4) of the Conduct 


Election ` 
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of Elections Rules 1961 regarding the sym- 
bol ‘plough’. The Commission by its notifi- 
cation dated February 1, 1972, declined to 
treat Bangla Congress as a recognized party 
thereby depriving the said party of a reserv- 
ed symbol. The petitioner by challenging 
the said notification is in substance calling in 
question certain steps taken for holding 
of the ensuing general election to the West 
Bengal Legislative Assembly. Any order 
made in this Rule for recognizing Bangla 
Congress as a State party would be bound 
to affect and interfere with the election pro- 
cess which has been already set in motion. 
This I am precluded from doing, in view of 
Article 329 (b) of the Constitution. 

25. Assuming the petitioner is right 
in his contention that the Election Com- 
mission in the instant case, did not comply 
with the provisions of the Symbols Order 
1968 by not recognizing Bangla Congress as 
a State Party and by not allotting a reserved 
symbol, even then the bar under Art. 329 (b) 
of the constitution read with Section 80 of 
the Representation of the People Act, 1951 
would be attracted. Under Section 100 (d) of 
the Representation of the People Act, 1951 
when the result of the election, so far as 
it concerns a returned candidate has been 
materially affected by — 

(i) XX xx XX 

(ii) XK XX XX 

Gii) XX XX XX 

(iv) by any non-compliance with the 
provisions of the Constitution or of this Act 
pe of any rules or orders made under this 


ct, 
the High Court shall declare the election of 
the returned candidate to be void. 

26. Thus in a proper case a non- 
compliance of the aforesaid nature might be 
ground in an election petition for declaring 
the election of a returned candidate void. 
Thus the petitioner is not without any reme- 
dy. But his grievance about allotment of 
symbols is premature. Therefore the peti- 
tioner cannot at this intermediate stage chal- 
lenge the alleged non-compliance with the 
provisions of the Symbols Order, 1968,. and 
thereby attempt to hold up the election. 

27. Dixit and Badkas, JJ., of Bom- 
bay High Court in Y. B. Chavan v. K. T. 
Mangalmurti, AIR 1958 Bom 397 at p. 399 
observed that election is not merely the ulti- 
mate decision. Election is every stage from 
the time the notification is issued till the re- 
sult is declared. It is one whole continuous 
integrated proceeding and every stage of it 
epa every step taken is a part of the elec- 

on. 
; 28. Similarly D. N. Sinha, J. (as he 
then was) in Nirmal Kumar Sikdar v. Chief 
Electoral Officer, AIR 1961 Cal 289 upheld 
the objection of the respondents that when 
the election is directed to take place and 
steps are taken for the purpose of obtaining 
photographs of voters for identity cards the 
same was a part of the proceeding relating 
to the election. If irregularities are commit- 
ted while election is in progress they should 
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be brought up before the election tribunal 
and should not be made a subject of dispute 
before any other court. 


29. Mr. Bose has placed before us 
some of the decided cases when courts enter- 
tained writ applications in the matter of 
allotment of Symbols. 

39. 
Supreme Court while dealing with the writ 
petition of Mr. Madhu Limaye observed 
that the constitutional points were not press- 
ed. These observations might have been pri- 
marily made with regard to allegations of 
Mr. Madhu Limaye that his fundamental 
rights had been violated, still it is clear there- 
from that in the said case the Supreme Court 
had no occasion to deal with the bar undes 
Article 329 (b) of the Constitution. 

31. In Sadiq Ali v. Election Commis 
sion (supra) the relevant dates are very rele- 
vant. On 21st December, 1969, Sri Subra- 
maneam as the President of the Congress 
addressed a letter to the Chief Election 
Commissioner stating that there had been a 
change in the office bearers of the Congress. 
There was then some exchange of letters.. 
On 8th January, 1970, the Commission sent 
a letter to the Secretary of Congress (O). On 
15th January, 1970, the Commission wrote 
to the Secretaries of Congress (O) and of 
Congress (J) that a decision was required 
under paragraph 15 read with paragraph 18 
of the Symbols Order. On or about 11th 
January, 1971, the Election Commission 
made an order under paragraph 15 regarding 
the symbol. On th January, 1971, the 
Supreme Court granted a stay order in the 
appeal preferred by Sadiq Ali under Arti- 
cle 136 of the Constitution against the orden 
of the Election Commission. The symbol 
“two bullocks with yoke” was not to be allot- 
ted till the disposal of the appeal. The gene- 
ral election was held in March 1971. On 
11th November, 1971, the Supreme Court 
dismissed the appeals. In the said case when 
the Supreme Court gave its judgment the 
election was not ‘imminent’ and the same no 
way . interfered with any pending election. 
Further in Sadiq Ali’s case, AIR 1972 SC 
187 (supra) the point regarding bar under 
Article 329 (b) was not raised and possibly 
on the facts of the said case the same could 
not arise for consideration. 


32. Mr. S. C. Bose learned advocate 
for the petitioner has placed before me the 
decision of Punjab High Court in R. CG 
Sukla v. Election Commission, (1957-58) 13 
ELR 105 (Punj) and the decision of Delhi 
High Court in Halimuddin Rabat v. Elec~ 
tion Commission, AIR 1967, Delhi 135. In 
both the cases petitions under Article 226 of 
the Constitution were entertained regarding 
election symbols. In both these cases how- 
ever I find no discussion about Article 329 
(b). Further it does not appear whether the 
elections were imminent in the said cases. 


33. Let us now briefly examine the 
petition of the instant case: 


In AIR 1967 SC 898 (Supra) the: 


The petitioner stated in paragraph 25 of 
the petition that unless the respondents are 
directed to allow the candidates of the said 
party to file nomination papers with the said 
symbol ‘plough’ in the election to be held 
in March, 1972, and to contest the said elec~ 
tion with the said symbol, the said party will 
be in a great disadvantageous position and 
will suffer irreparable loss and injury. In 
paragraph 26 of the petition the last date 
for filing nomination paper has been men- 
tioned. The petitioner in paragraph 30 of 
the petition has stated that unless the respon- 
dents are directed by mandatory order to al- 
lot the symbol ‘plough’ to Bangla Congress 
Party, your petitioner will suffer irreparable 
loss and injury because thousands and thou- 
sands of voters in the- rural areas who are 
supporters of Bangla Congress and have 
mentally associated Bangla Congress with 
the symbol ‘plough’ will not cast their vote 
in favour of a candidate set up and nominat- 
ed by the Bangla Congress. The petitioner 
is an intending candidate in the ensuing elec- 
tion. The Bangla Congress party has already 
made arrangements for setting up their candi- 
dates in the said election. 


34. The petitioner has inter alia 
prayed for the following reliefs:— 

(a) A Writ in the nature of Mandamus 
directing the zepondant and each one of 
them and/or eir servants and/or their 
agents to forbear from giving effect to the 
Notification dated 1st February, 1972, being 
annexed and marked with the letter FP. 

(b) A Writ in the nature of Mandamus 
commanding the respondents Nos. 1 to 4 
and each one of them and/or their agents not 
to hold the election of the Legislative As- 
sembly in West Bengal scheduled to be held 
on 11th March, 1972 without allotting the re- 
served symbol “PLOUGH” to the Bangla 
Congress Party of which your petitioner is 
the General Secretary. 

(c) A Writ in the nature of Certio- 
rari directing the Respondents to send up 
to this Hon'ble Court the records and pro- 
ceedings in connexion with the purported 
proceedings for deleting the symbol 
“PLOUGH” in favour of Bangla Congress. 

(d A writ in the nature of Mandamus 
directing the Respondents to act according 
to law and to continue the recognition al- 
ready given to your petitioner’s said party 
‘Bangla Congress’ as a State party. 

(e) A Mandatory interim order of in- 
junction commanding the respondents 1, 2 
and 3 to allow the symbol “PLOUGH” for 
the ensuing General Election of the West 
Bengal Legislative Assembly scheduled to be 
held on lith March, 1972. 

f) A further interim order restraining 
the respondents Nos. 1, 2, 3 and 4 from 
holding the election in West Bengal Assem- 
bly on 1ith March, 1972, till the disposal of 
this Rule. 

35. Upon a reading of the entire 
writ petition, it is clear that the petitioner is 
challenging the power and the authority of 
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the respondents to hold the ensuing general 
election to the West Bengal Legislative As- 
sembly without recognizing petitioner’s party 
and without permitting the candidates set up 
by the said party the use of the symbol 
“plough”. Incidentally ‘the plough” has been 
subsequently made one of the frec symbols in 
West Bengal and the Chief Election Commis- 
sioner has since given special directions that 
the twentyseven candidates who had given 
plough as their symbols be exclusively allot- 
ted the same. When the notifications under 
Sections 15 and 30 of Representation of the 
People Act, 1951 have been already issued 
the recognition of a political party for the 
purposes of Election Symbols Order 1968 
would be a matter relating to or in connec- 
tion with the election to the West Bengal 
Legislative Assembly. When the date for 
the election has not been announced and the 
election is not imminent, different considera- 
tions might arise with regard to notification 
issued under the Election Symbols Order 
1968. But I need not decide the said ques- 
tion in the present case. For the reasons 
hereinbefore given this writ petition is bar- 
ted under Article 329 (b) of the Constitution. 
In the said view I express no opinion on the 
propriety and the legality of the actions 
taken by the respondents for treating Bangla 
Congress as defunct and withdrawing its 
ee under the Election Symbols Order 


36. I accordingly discharge this rule. 
here would be, however, no order as to 
costs. * 


Petition dismissed. 





AIR 1973 CALCUTTA 193 (V 60 C 41) 
B. C. MITRA AND AJAY K. BASU, JJ. 
Murlidhar Haspuria, Appellant v. Bansi- 
dhar Halwai, Respondent. 
Appeal From Original Decree No. 123 
of 1971, D/- 1-12-1971. 


Index Note: — (A) Partnership Act 
(1932), Section 4 — Where one of the par- 
ties to the agreement was to be in exclusive 
charge of the business for a limited period, 
who alone was (i) to provide funds for the 
business, (ii) liable for the loss and (ii) entitl- 
ed to the profits subject to a certain monthly 
payment to the other party, the agreement is 
not in fact a partnership agreement. 

(Para 8) 

Index Note: — (B) Partnership Act 
(1932), Section 6 — In the absence of a 
partnership agreement for sharing profits and 
to share assets on dissolution a person would 
not be entitled to a share im the assets of 
the firm upon dissolution merely because he 
is entitled to a certain share of profits by 
way of remuneration. (Para 19) 

Index Note: — (C) Partnership Act 
(1932), Section 6 — The plaintiff filing a suit 
for dissolution has himself to prove the exis- 
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tence of the partnership agreement instead of 
pleading that no foundation has been laid 
in the written statement about the non-exis- 
tence of the partnership. (Para 26) 
Cases Referred: Chronological Paras 
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B. C. MITRA, J.:— The respondent 


filed the suit out of which this appeal arises. 
claiming specific performance of a verbal 
agreement, possession of various articles of 
the business carried on under the name and 
style of “Murlidhar Agarwalla,” alternative- 
ly a decree for Rs. 20,500/- declaration that 
the sole owner of the business, alternatively 
decree for dissolution of the partnership 
business, and for various other reliefs. In 
this suit a judgment and preliminary decree 
was passed on February 3, 1971, for dissolu- 
tion of the partnership, a receiver of the 


194 Cal. [Prs. 1-9] 


partnership assets was appointed and a decree 
for a sum of Rs. 1000/- as damages was also 
passed in favour of the respondent for 
wrongful trespass by the appellant. This ap- 
peal is directed against this judgment and 
decree. 

2. The respondents case was that 
since prior to December 1, 1961 he and the 
appellant carried on business of a Flour 
Mill in co-partnership under the name and 
style of “Murlidhar Agarwala”. In this 
partnership the respondent had a one third 
share and the appellant a two third share. 


3. On or about December 1, 1961 the 
parties entered into an agreement in writing, 
which provided that the respondent would 
exclusively manage and be in charge of the 
said business for a period of 5 years, with 
an option for a further 2 years. During this 
period the respondent would pay to the ap- 
pellant a sum of Rs. 125/- per month but the 
latter would not be liable for any loss or ex- 
penses. The liabilities for income tax upto 
March 1, 1962, would be paid by the ap- 
pellant and respondent in the proportion of 
two third and one third réspectively. In 
terms of this agreement the respondent car- 
ried on the business for 7 years. According 
to the respondent. before the expiry of the 
term of 7 years, on December 1, 1968, a 
verbal agreement was entered into between 
the parties under the terms of which, the ap- 
pellant was to relinquish and transfer his 
right, title and interest in favour of the res- 
pondent, the consideration for such transfer 
being a sum of Rs. 17,500/-. Of this amount 
Rs. 500/- was to be paid in the first instance 
and the balance of Rs. 17,000/- was to be 
kept in deposit with a common friend, until 
transfer of the tenancy from the name of 
the appellant to the respondent. On such 
transfer this sum of Rs. 17,000/- was to be 
withdrawn by the appellant from the third 
party. It is alleged in the plaint that the 
sum of Rs. 500/- was paid on November 4, 
1968 and the sum of Rs 17,000/- was depo- 
sited with one Banwarilal Agarwala. 

4. Pursuant to the agreement men- 
tioned above the respondent took charge of 
the firm and claims to have invested various 
sums of money in the business. 


5. On December 2, 1968, the appel- 
lant is alleged to have wrongfully and ille- 
gally taken possession of the shop room 
including the stock-in-trade, cash money 
and other assets of the business. The res- 
pondent further alleged that the appellant 
was a trespasser and was in wrongful pos- 
session of the same business. 


6. Whe appellants case as laid in 
the written statement is that he was the 
sole proprietor of the business. He denies 
that the respondent had a one-third or any 
other share in the business. According to 
him the respondent was appointed as mana- 
ger of the business for a period of 7 years, 
under the terms of the agreement of Dec- 
ember 1, 1961. The oral agreement for 
transfer of the business for Rs. 17,500/- is 
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denied by the appellant. The allegation of- 
payment of Rs. 500/- and deposit of Rupees 
17,000/- is also denied. On these pleadings 
various issues were framed and the trial 
Court came to the conclusion that the res- 
pondent’s case regarding oral agreement for 
transfer of the business by the aprellant 
was false, but that the respondent was a 
partner in the business having a one-third 
share therein. On a consideration of the 
documentary evidence as also the oral testi- 
mony, the trial Court came to the conclu- 
sion that the elements which go to consti- 
tute a partnership were present in this 
case, 

7. Jt seems to me that the key to 
the whole situation is the agreement dated 
December 1, 1961, which is admitted by 
both parties. The case of partnership be- 
tween the parties, or of employment of the 
respondent by the appellant has to be deter- 
mined in the light of the provisions in that 
agreement and the implications thereof. 
The oral testimony tendered on behalf of 
the parties has to be considered in the light 
of the admitted agreement between the par- 
ties. 

8. This agreement is of great im- 
portance so far as this appeal is concerned, 
There is nothing in this agreement which 
provides for sharing of profits between the 
parties. Where is not even any indication 
as to the share of the parties in the profits 
of the business. So far as the appellant is 
concerned the only provision is that he 
would get Rs. 125/- per month during the 
period of 7 years following the agreement. 
It is difficult to treat this agreement as a 
partnership agreement between the parties, 
The internal evidence of the document 
shows that the respondent was to be in ox- 
clusive charge of the business for a period 
of 7 years, that he alone was to provide 
the funds for carrying on the business, that 
he alone was to be liable for the loss dur- 
ing this period, and that he would be en- 
titled to appropriate the entire profits of 
the business subject to payment of Rupees 
125/- per month to the appellant. Terms 
such as this are far from being indicative] - 
of a partnership agreement between the 
parties. 


9. But even assuming that the agree- 
ment is in fact a partnership agreement 
and even assuming that the intention of 
the parties was to continue the partnership 
business during the period of 7 years, the 
question that arises is: in the light of the 
terms of the agreement what was to hap- 
pen after expiry of the period of 7 years 
during which the agreement was to remain 
in force? It is to be remembered that the 
respondent has claimed and has obtained 
a decree for dissolution of a partnership in 
which he had a one-third share and the 
appellant had a two-third share. But there 
is nothing either in the pleading or in evi- 
dence that after the agreement came to an 
end, a fresh agreement was entered into 
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between the parties by which the appellant 
was to get a two-third share in the business, 
and the respondent was entitled to the re- 
maining one-third. Nowhere has the res- 
pondent made out the case that upon ex- 
piry of the period covered by the agree- 
ment, a fresh partnership agreement was 
entered into under which the appellant and 
the respondent would be entitled to a share 
of two-third and one-third in the profits of 
the business respectively. The position, 
therefore, is that the relationship between 
the parties so far as the business was con- 
cerned remained altogether undefined ex- 
cept to the extent it was controlled and 
governed by the terms of the agreement it- 
self. In this view of the matter, we do 
not see how the respondent can obtain a 
decree for dissolution of partnership, in 
which the appellant and the respondent had 
a two-third and one-third share respectively. 
As we see it there is neither pleading nor 
evidence of such a case and there could 
therefore be no dissolution of a partner- 
ship, which never came into existence. 

10. Let me now proceed to exa- 
mine the contents of the agreement itself. 
The agreement in almost identical terms 
fs recorded in 2 documents, one addressed 
by the respondent to the appellant and the 
other by the appellant to the respondent. In 
the copy addressed by the appellant to the 
respondent, it is stated: “I have a shop at 
No. 33 Princess Street, I have given this 
shop to you on contract basis with effect 
from this day, date 1-12-61. I shall get 
Rs. 125/- (Rupees one hundred twenty five) 
from you in respect of the said, I have 
put you in charge of the following articles 
in my shop”. There can be no doubt that 
the appellant was treating the shop as his 
own and was making over the shop to the 
respondent from 1-12-61. There is nothing 
to show that the shop was -a partnership 
business, or that the appellant, as one of 
the partners was making over the manage- 
ment of the partnership business to the 
respondent from 1-12-61. On the contrary 
the words used, quite clearly indicate, that 
the appellant was the owner of the shop. 
Thereafter the agreement proceeds to state: 
“On the termination of the contract be- 
tween you and me, you will put me (back) 
in charge of all these articles. I shall rea- 
lise from you every month the sum of 
Rs. 125/- being the amount contracted for”. 
Pausing here for a moment the words 
quoted above make it clear as to what 
would be the position after termination of 
the contract. It was strenuously argued by 
Mr. Tebriwalla, counsel for the respon- 
dent, that the agreement between the par- 
ties was that, upon termination of the con- 
tract between the parties, the old partner- 
ship agreement should revive and their pre- 


vious partnership with a two-third share 
for the appellant, and one-third share for 
the respondent, should be restored. This 


contention cannot be accepted, having re- 
gard to the clear provision as mentioned 
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above as to what would happen upon ter- 
mination of the contract. X shall revert to 
the question of the respective rights of the 
parties upon termination of the agreement 
later in this judgment. 

11. The agreement thereafter pro- 
ceeds to record: “If you do not send the 
amount contracted for, for 3 months, then I 
shall come and take possession of my shop. 
You shall not (be competent to) raise any 
objection to that.” A provision in the agree- 
ment, such as this is altogether inconsistent 
with a contention that the partnership be- 
tween the parties continued even after the 
agreement came into force or that it was to 
continue upon termination of the agreement. 
If after the agreement came to an end, the 
business was to continue as a partnership 
business, the appellant could not have been 
given the right to take possession of the shop 
nor could the respondent have been debarred 
from raising objection to the appellant’s 
taking possession of the shop. The words 
“my shop” are very significant and in our 
judgment such words could not be used by 
parties who contemplated that the shop was 
to be treated as a partnership business 
during the subsistence of the agreement and 
even after the termination of the same. 
Thereafter the agreement records: “If you 
introduce any change in respect of this I 
‘shall take back my shop”. The words ‘T 
shall take back my shop” are quite definitely 
indicative of what was contemplated and 
agreed upon by the parties and also whether 
the shop was being carried on by the partner- 
ship or whether the appellant was the pro- 
prietor thereof. The next important provision 
in the agreement is: “During this period what- 
ever profits and losses there will be, the same 
will be yours and you will be the malik in 
respect of the same. i. e. entitled to the pro- 
fits and liable for the losses”. This makes 
it clear that during the period covered by 
the agreement the whole of the profit of the 
business should go to the respondent, who 
would also be liable for the losses. The 
essential element of a partnership namely, 
sharing of profits and agency of one part- 
ner on behalf of the other is totally absent 
from the agreement. The contention of 
counsel for the respondent that even after 
this agreement came into existence, and du- 
ring the subsistence of the same, the partner- 
ship continued, is entirely incompatible with 
the clear provision in the agreement relat- 
ing to profits and losses. Thereafter it is 
stated in the agreement: “The shop has been 
given on contract from date 1-12-1961 to 
1-12-1966. And (with respect to the period) 
from 1-12-1966 to 1-12-1968 you shall have 
the option either to retain the shop or give 
it up”. A provision such as this is altoge- 
ther inconsistent and incompatible with the 
contention of the respondent that the part- 
nership continued even after the agreement 
came to an end. If such was the intention 
of the parties, there could be no question of 
one partner giving up the business of the 
partnership. hereafter the agreement pro- 
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ceeds to state that the liability for income- 
tax upto 1-3-1962, would be paid to the ex- 
tent of 2/3rd by the appellant and 1/3rd by 
the respondent. 


12. On an examination of the terms 
of agreement, such as they are, I have no 
doubt in my mind that the business carried 
on at the shop at No. 33, Princess Street was 
a proprietary business of the appellant. 
Where is not the least evidence in the agree- 
ment itself that the business was a part- 
nership business or that such a partnership 
business was to continue during the period 
covered by the agreement. Thirdly, there is 
not the slightest evidence to show that upon 
termination of the agreement the alleged 
partnership between the parties was to re- 
vive, with a 2/3rd share to the appellant and 
i/3rd share to the respondent. The internal 
evidence of the agreement proves that the 
appellant was the proprietor of the business, 
that he was making over the management of 
the business to the respondent for a limited 
period, that he would be entitled to take 
back the business upon expiry of the period, 
that during the period covered by the agree- 
ment the respondent will be entitled to the 
profits subject to payment of Rs. 125/- per 
month to the appellant, and liable for the 
losses. There is nothing in the agreement, 
not even a suggestion, that upon termination. 
of the same the business would be carried 
on on a partnership basis between the par- 
ties. Admittedly, the period covered by the 
agreement expired and in the total absence 
of any evidence of a partnership coming 
into existence upon termination of the agree- 
ment a decree for dissolution of partnership, 
cannot, in our view, be passed. 


13. Counsel for the respondent con- 
tended that the terms of the agreement which 
are quoted above were used as a mark of 
deference by the respondent towards the ap- 
pellant. He also argued that the sum of 
Rs. 125/- per month was agreed to be paid 
to the appellant in lieu of his 2/3rd share. 
We are, however, unable to accept either of 
these two contentions. Having regard to the 
clear provision in the agreement, however, 
deferential and respectful might have been 
the attitude and behaviour of the respondent 
to the appellant, the parties certainly thought 
it necessary to protect their rights by record- 
ing the bargain between them in a written 
document. Secondly, in order to get a decree 
for dissolution of partnership, the respon- 
dent should have made out a case in his 
plaint that such a partnership came into 
existence upon expiry of the period covered 
by the agreement. Besides pleadings, there 
should have been evidence in support of such 
a case namely that the partnership was reviv- 
ed by agreement between the parties or that 
the partnership agreement between the par- 
ties would be treated as remaining in sus- 
pension during the period of the agreement. 
In this case there is neither any pleading 
nor any proof of any such case, and in the 
absence of pleading and proof such a con- 
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tention cannot be accepted by us. Counsel 
for the respondent in his efforts to explain 
the use of the terms in the agreement indi- 
cating that the shop belonged to the respon- 
dent, and that the respondent had put the 
appellant in charge of the shop, and furthes 
that if the amount of Rs. 125/- per month 
was not sent to him he would come back 
and take possession of his shop, submitted 
that such terms were used in order to avoid 
trouble with the landlord. In other words, 
that terms indicating proprietary interest of 
the respondent were used to avoid the 
possibility of the landlord taking action 
against the tenant. There is neither merit 
nor force in this contention. There is noth- 
ing to show that the tenancy agreement pre- 
vented the tenant from carrying on a part- 
nership business at the premises. The con- 
tention of Counsel for the respondent, there- 
fore, cannot be accepted. 


14. Let me now turn to the oral evi- 
dence tendered on behalf of the parties. The 
respondent’s evidence is that the firm belong- 
ed to the appellant and he had 1/3rd share 
in it and that both he and the appellant car- 
ried on the business jointly. He added that 
the business was carried on in the name of 
the appellant and that is why he said that the 
firm belonged to the appellant (See Bansi- 
dhar’s Qs. 51-54). So far as the evidence of 
the respondent is concerned the most im- 
portant answer that he gave was that the 
1/3rd share, that would come to him, was 
by way of remuneration for the services that 
he would render to the appellant. This ans- 
wer was returned at Q. 355. It appears that 
Counsel appearing for the respondent at the 
hearing of the suit objected to the question. 
The ground of objection is by no means 
clear to us, and we see no reason for raising 
a frivolous objection to a perfectly proper 
question in cross-examination, unless it was 
for the purpose of cautioning the witness. 
The objection appears to have been raised 
after the witness had returned the answer, 
and for that reason we think it was all the 
more improper. At any rate the objection 
must have been overruled because the ans- 
wer went down in the deposition. But it 
seems to us that the purpose of the objection 
was partly served, because in the very next 
question the witness gave an answer to sup- 
port his claim to a partnership. He said 
that for profit and loss of the business, he 
would be responsible for 1/3rd and the 
appellant for 2/3rd share and that all along 
he had been treated as a partner of 1/3rd 
share. This is an improvement of the answer 
given by him to question 355. When cross 
examined on the question of the agreement, 
the respondent said that the terms of the 
agreement were correct when the agreement 
was drawn up, but that these terms became 
incorrect when the appellant forcibly ousted 
the respondent from the shop (Bansidhar’s 
Qs. 469-478). It is difficult to follow what 
the respondent intended to convey by saying 
that. the terms were correct at the time when 
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the agreement was drawn up, but they be- 
came incorrect when the appellant took 
forcible possession of the shop. In answer 
to Q. 480 in which his attention was drawn 
to the clause providing for taking back of 
the shop by the appellant, which suggested 
that the appellant was the owner of the shop, 
the witness said that this statement was in- 
correct. It is to be remembered that the agree- 
ment between the parties is an admitted 
document. It is common case that the agree- 
ment was entered into between them and it 
was acted upon. I have no doubt that the 
respondent was prevaricating in his attempt 


to explain away the terms of the 
agreement. The agreement is a sim- 
ple document and is couched in very 
plain terms. In saying in answer to Q. 480 


that in so far as, it was recorded that the 
appellant was the owner of the shop, the 
shop belonged to Muralidhar Babu, and at 
the same time to assert that it was incor- 
rectly stated, the respondent showed very 
scant regard for truth. On the question of 
the Chitta Book, which is the name for 
Balance Sheet and Profit and Loss Account, 
the respondent said that this account book 
was not in the shop because it was the last 
profit and Loss Account, and as he had to 
go to his native village, possibly the account 
book was kept there and he brought it from 
his village (See Q. 742). This book, it is 
noted, was not disclosed in the affidavit of 
documents filed on behalf of the respondent 
but was disclosed later on by a letter. Again 
this book was not found in the shop room 
by the Receiver and admittedly it remained 
in the custody of the respondent. But in 
answer to Q. 605, the respondent said that 
he did not take any of the books of the firm 
to his native village and according to him 
all the books used to be kept in the shop 
room. 


15. Turning now to the appellant’s 
oral evidence it appears that the business has 
been carried on by the appellant since 1953 
and the respondent was taken in by the ap- 
pellant as an employee. Instead of fixed re- 
muneration the respondent was paid 1/3rd 
share in the profits of the business (See 
Muralidhar Qs. 2, 3, 4, 35, 44, 48, 54 and 
61). According to the appellant the business 
was started by him, he purchased the Grind- 
ing Machine for Rs. 2600/-, the trade licence 
was obtained by him, the electricity bills 
come in his name, and the tenancy was also 
in his name (see Muralidhar’s Qs. 8, 35, 36, 
69, 70). With regard to the various articles 
in the shop the appellants’ case is that they 
all belong to him, and the respondent after 
some hesitation had to admit that the arti- 
cles all belonged to the appellant (See Bansi- 
dhar Qs. 558-564). 


16. Another witness Banwarilal 
Agarwala called by the respondent said that 
Muralidhar and Bansidhar had opened a 
new shop and recommendations were made 
to him to supply goods to them. According 
to him the shop was opened in 1953-54 and 
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he supplied goods to this new shop (See Ban- 
warilal Agarwala Qs. 22-28). This evidence 
does not support the respondent’s case of 
partnership nor does it indicate the terms of 
the partnership agreement between the par- 
ties, or the share of the partners in the busi- 
ness. This witness did not produce any 
books of account to show that goods were 
in fact supplied by him to the new business 
started by the appellant and the respondent, 
It is significant that in the plaint itself the 
respondent has not alleged that the partner- 
ship between him and the appellant was 
started in 1953-54. All that is alleged in the 
plaint is that since prior to Ist December, 
1961, the plaintiff and the defendant have 
been carrying on business of a Flour Mill 
If the partnership was started in 1953-54 it is 
difficult to understand why that statement 
was not made in the plaint itself, even though 
it was alleged that since prior to December 
1, 1961, the parties had been carrying on 
business in co-partnership. According to the 
respondent Banwarilal is the person with 
whom he deposited a sum of Rs. 17,000/- 
being the balance of price of the share which 
he had agreed to purchase (See Bansidhan 
Qs. 125-127). The evidence of Banwarilal, to 
my mind, is of no assistance to the respon- 
dent in establishing the case of partnership 
which he has made out in the plaint. 


17. Another witness Dulichand Agar- 
walla called by the respondent said that he 
opened a shop in November, 1955, at No. 10, 
Kapalitola Lane, and immediately there- 
after he came to know the appellant 
and the respondent as both of them were sit- 
ting in their shop (see Dulichand Qs. 10-15). 
At best this evidence proves that tha res- 
pondent was found in the appellant’s shop 
sometime in 1955-56. It does not, by any 
means, prove a partnership between the ap- 
pellant and the respondent. As against this 
the appellant said in his evidence that prion 
to the respondent joining the business of the 
appellant, the latter alone carried on the 
business which he started in 1953 and 
he was the only man in the shop, 
but he appointed certain other persons to 
help bim in the grocery business (See Mura- 
lidhar Qs. 531-535, 545-548). According to 
him the respondent joined him in his shop 
some time in 1957 or in 1958, when he 
brought Bansidher (See Muralidhar Q 558). 
On the question of share of profits he said 
that whatever profits would be there aftep 
deducting expenses, such profit would be dis- 
tributed in the proportion of 2/3rd to him- 
self and 1/3rd to the respondent and apart 
from this profit the respondent was not enti- 
tled to anything else. So far as loss was 
concerned the respondent was not to share 
the loss but if there was any loss the shop 
was to suffer the same (See Muralidhar Qs. 
48, 49, 54, 55 and 56). 


18. On an analysis of the oral ewi- 
dence adduced on behalf of the parties I am 
of the opinion, that the evidence of the 
appellant is more consistent with the written 
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agreement of December 1, 1961. It is clean 
that the respondent instead of being paid a 
fixed sum on account of remuneration, was 
paid 1/3rd share in the profits, arrived at 
after taking into account the various ex- 
penses in connection with the business. The 
respondent’s case that he was a partner in 
the business, is in my view, altogether incon- 
sistent with the terms of the written agree- 
ment to which I have referred earlier. on 
a careful consideration of the oral testimony 
of the parties, I accept the evidence of the 
appellant which is quite consistent with the 
admitted written document between the 
parties. 

19. Let me now turn to the Chitta 
Book (Balance Sheet) on which a good deal 
of reliance was placed by Counsel for the 
respondent to prove the case of partnership. 
The entries in this book only go to show that 
the profit was shared between the appellant 
and the respondent in the proportion of 
2/3rd and 1/3rd respectively. It also shows 
that the appellant had been paid certain 
sums of money in addition to his 2/3rd share 
of the profit. That, it was explained was 
withdrawal of the capital which he had con- 
tributed. It was argued by Counsel for the 
respondent that since the appellant had with- 
drawn the capital, he had invested, the res- 
pondent was entitled to a 1/3rd share in the 
value of the capital assets, We are unable 
to accept this contention. In the absence of 
a partnership agreement between the parties, 
under the terms of which the partners be- 
came entitled not only to sharing of profits 
but also to a share of the assets on dissolu- 
tion, it cannot be held that merely because a 
person is entitled to a 1/3rd share of profit by 
way of remuneration, he would be entitled to 
a share in the assets of the firm upon disso- 
lution. The Chitta Book is an admitted docu- 
ment and all that it proves, is that the res- 
pondent was paid 1/3rd share of the profits 
of the firm. 


29. Section 4 of the Indian Partner- 
ship Act, (hereinafter referred as the Act) 
defines Partnership as the relationship be- 
tween persons who have agreed to share the 
profits of a business carried on by all op 
any of them acting for all. Section 6 of the 
Act provides that in determining whether a 
group of persons is or is not a firm or whe- 
ther a person is or is not a partner, regard 
shall be bad to the real intention between 
the parties. Explanation 2 of this Section 
provides that receipt by a person of a share 
of profit of business does not by itself make 

im a partner with the persons carrying on 
the business, and thereafter the explanation 
goes on to provide that in particular the re- 
ceipt of such a share by a servant as remu- 
neration will not make him a partner. Rely- 
ing on this provision Mr. Sankar Ghosh 
Counsel for the appellant argued that merely 
because the respondent was paid a share in 
the profits of the business, he did not be- 
come a partner in the business. It was ar- 
gued by Mr. Ghosh that on the evidence 
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both oral and documentary all that could be 
said was that the respondent was paid by 
way of his remuneration 1/3rd share of the 
profit of the business. Mr. Ghose contended 
that the admitted written agreement between 
the parties quite clearly negatived any con- 
cept of partnership between the parties. He 
also argued that the Chitta Book and the 
oral evidence proved that upto the time 
when the written agreement was arrived at 
between the parties, the appellant was the 
sole proprietor of the business which was 
carried on in his name and the respondent 
was an employee who was paid 1/3rd share of 
profits by way of his remuneration. 


21. In support of his contention Ma. 
Ghosh relied on Miles v. Clarke, (1953) 1 
All ER 779. Yn that case a business of pho- 
tography was started by a person in premi- 
ses of which he had the lease. He inducted 
another person who was a photographer, into 
the business as a partner. The only agree- 
ment between the parties was that the profit 
should be shared equally and that the photo- 
grapher was to draw Rs. 125/- per month on 
account of his share. The partnership there- 
after was wound up and on the question of 
ownership of assets used in the business it 
was held that as there was no agreement ex- 
cept as to the division of the profit, no fur- 
ther agreement should be implied than was 
necessary to give business efficacy to the 
relationship between the parties. Relying on 
this decision Mr. Ghosh contended that the 
only agreement between his client and the 
respondent was to share the profits and from 
such agreement, a partnership agreement 
should not be inferred. Reliance was next 
placed on a Bench decision of the Bombay 
High Court reported in 47 Bom LR 808 = 
(AIR 1946 Bom 174), Hirabai Gendalal v. 
Bhagirath Ramchandra and Co. In that case 
there was a transfer of the managing agency 
of a company to another company for a pe- 
riod of 15 years and it was provided that 
during the period of 15 years, the transferee 
company would enjoy all the rights possessed 
by the transferor company as the managing 
agents and receive for its remuneration a 
commission of 12% of the net profit on 
Rs. 15,000/- a year whichever was more, 
and pay to the transferor company a 
4 anna share in the commission so earned. 
It was held that the true test whether there 
was a partnership between the transferon 
and the transferee companies was whether 
the participation of profit constituted rela- 
tionship of principal and agent between the 
parties, and that there was nothing in the 
agreement between the two companies to 
suggest that the transferee company was to 
carry on the managing agency business on 
behalf of itself and the transferor com- 
pany and therefore the agreement was not 
a partnership agreement. Relying on this 
decision it was argued that the written 
agreement in this case did not constitute 
an agency between the appellant and the 
respondent, the latter having been put in 
exclusive charge of the business. On the 
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question that the appellant alone was en- 
titled to the tenancy of the premises where 
the shop was situated, reliance was placed 
on a decision reported in (1912) 1 Ch 663 
and also on a Bench decision of the Patna 
High Court reported in AIR 1965 Pat 144. 
On the question whether the relationship 
between the parties constituted a partner- 
ship, reliance was placed by Mr. Ghosh on 
a decision of the Supreme Court M. P. 
Davis v. Commr. of Agricultural Income- 
tax, AIR 1959 SC 719. In that case, tak- 
ing into consideration the fact that on dis- 
solution the capital goes back to one of 
the parties and that the document provided 
that one of the parties should employ dili- 
gence in carrying on the business and no 
provision was made whether one party 
would be bound to do any work for the 
farm and that account should be maintain- 
ed by one of the partners which expressly 
gave to the other a privilege to look into 
them and ask questions relating to them 
and also that the remuneration payable to 
a party claiming to be a partner, was to 
be out of profits and no such remuneration 
was payable if there was a loss, and fur- 
ther no provision was made in the docu- 
ment as to how losses were to be dealt 
with, it was held that all that circumstances 
of the case and the conduct of the parties 
indicated that the agreement was not in- 
tended to be a partnership agreement be- 
tween the parties. On the question whe- 
ther relationship between the parties was 
that of partners, reliance was also placed 
by Mr. Ghosh on another decision of the 
Supreme Court Champaran e Con- 
cern v. State of Bihar, AIR 1963 SC 1737. 
fn that case the question was whether two 
co-owners who shared the profits and loss 
of a business became partners in a partner- 
ship concern. It was held that the fact that 
profits or even the losses were distributed 
between the owners in accordance with the 
shares of the two owners, did not necessa- 
tily establish a partnership within the mean- 
ing of the Act. I do not think this deci- 
sion is of any assistance to the appellant 
in this case because it is not the respon- 
dent’s case that he was a co-owner. The 
facts in the case before the Supreme Court 
were different inasmuch as, admittedly the 
parties were co-owners of a cane farm. 


22. It seems to us that the conten- 
tion of Mr. Ghosh that the respondent did 
not become a partner of the appellant 
merely because he was paid 1/3rd share of 
the profits is well founded. The real inten- 
tion of the parties does not appear to us 
to have been to constitute an agency be- 
tween the appellant and respondent. On 
the other hand, the evidence is overwhelm- 
ing in support of the appellant’s contention 
that he was a sole proprietor of the busi- 
ness. On the question of pleading, Mr. 
Ghosh contended that it was not pleaded 
in the plaint that the agreement between 
the parties should be rectified or cancelled, 
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because it did not reflect the true position 
as to the relationship between the parties. 
It was further argued that the plaintiff hav- 
ing pleaded. the agreement and having ac- 
cepted the same, should have asked for a 
declaration that the agreement is binding 
on the parties. In support of this conten- 
tion reliance was placed on Blay v. Pollard 
and Morris, (1930) 1 KB 628. I do not 
think that the criticism of the plaint by 
Mr. Ghosh on the grounds he has urged 
can be sustained. There is no question of 
the respondent asking for cancellation or 
rectification of the agreement which he has 
accepted. It is not the respondent’s case, 
{although he said in the evidence that the 
agreement was true when it was executed 
but had ceased to be true later on) that 
the agreement was not binding or that it 
did not record the consensus between the 
parties, 


23. The plaint to our mind, how- 
ever, suffers from another very serious defi- 
ciency. It has not made out a case that 
the oral partnership agreement between the 
parties was kept in abeyance for the dura- 
tion of the agreement, and that this part- 
nership was revived or came into existence 
upon termination of the agreement or upon 
expiry of the period covered by the agree- 
ment. As I have noticed earlier no such 
case has been made but in the plaint or in 
the evidence and in the absence of both 
pleading and proof that the partnership 
agreement came into existence upon expiry 
of the period covered by the agreement, a 
decree for dissolution of a partnership can- 
not be passed, because such partnership 
never came into existence. Before proceed- 
ing to discuss the next question I should 
refer to two decisions on which reliance 
was placed by counsel for the appellant 
regarding appreciation of oral evidence. 
The first of these is a decision of the Sup- 
treme Court Kanvi Nanji Virji v. State 
of Gujarat, AIR 1970 SC 219. The Second 
case related to, is a decision reported in 
AIR: 1940 Lah 457. 


24. Counsel for the respondent in 
dealing with the question of partnership 
contended that although in the written 
agreement there was nothing to indicate 
that there was a partnership between the 
parties, a partnership agreement should be 
inferred having regard to the relationship 
between the parties, the entries in the Chitta 
Book and the oral testimony of the respon- 
dent. He submitted that a partnership 
agreement might be inferred even though 
there was no mention of such an agree- 
ment in a written document. In support of 
this contention he relied on a Bench deci- 
sion of the Bombay High Court reported 
in AIR 1927 Bom 187. I do not think that 
the Bombay decision is of any assistance to 
the respondent. With regard to the agree- 
ment, counsel for the respondent made two 
different cases in course of his argument. 
He submitted that the oral partnership 
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agreement between the parties continued 
even after the written agreement and that 
the sum of Rs. 125/- per month was paid 
to the appellant in lieu of his 2/3rd share. 
Thereafter he argued that the oral partner- 
ship agreement was kept in abeyance dur- 
ing the period covered by the written docu- 
ment, and the agreement revived and came 
into existence upon expiry of the written 
agreement. The respondents case of a 
partnership is based on an oral agreement 
and not on the written document because 
according to him this partnership came into 
existence some time in 1953-54 when he 
joined the appellant. 


25. On the question of the respon- 
dent’s right to the partnership assets reli- 
ance was placed on a decision of the Sup- 
reme Court Addanki Narayanappa vV. 
Bhaskara Krishnappa, AIR 1966 SC 1300. 
I do not think I need go into this question 
because the question of share in the assets 
would arise only if there is a valid subsist- 
ing partnership. As in this case we are 
of the opinion, that no such partnership 
existed between the parties, we need not go 
into this question. For the same reason 
we need not deal with a decision of this 
Court reported in (1964) 68 Cal WN 786 
on which counsel for the respondent relied 
for the proposition that sharing of losses is 
not a necessary ingredient of partnership. 


26. Counsel for the respondent argu- 
ed that there is nothing in the written state- 
ment in support of the respondent’s case 
that he ever paid 1/3rd share of the profits 
to the appellant by way of remuneration. 
He submitted that the appellant while deny- 
ing in his written statement that there was 
no partnership between the parties did not 
plead that respondent was paid 1/3rd share 
of the profit by way of his remuneration. 
He also argued that in order to make out 
such a case the appellant should have laid 
the foundation of it in his written state- 
ment. In support of this contention, reli- 
ance was placed on (1942) 1 All ER 97, 
AIR 1925 Mad 950 and AIR 1964 SC 538. 
Tt is true that the appellant has not pleaded 
in his written statement that although there 
was no partnership between the parties, the 
wespondent was paid a 1/3rd share in the 
profits as his remuneration. But it is a 
cardinal principle of pleading and proof 
that the plaintiff must succeed on the 
strength of his own case and not on the 
weakness of the defendant’s case. It is for 
the plaintiff to plead and prove that there 
was a partnership agreement and that such 
an agreement continued even after the exe- 
cution of the written document and that it 
was in existence at the time the suit was 
instituted. In this case as I have noticed 
earlier, such a case has neither been plead- 
ed nor proved. 

27. There is another decision on 
which counsel for the respondent relied for 
the proposition that an empleyee who shar- 

ed in the profit as well as in the loss of a 
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business was a partner in the business. The 
case relied on is reported in AIR 1918 
Lah 319. This decision is of no assistance 
to the respondent because it is not his case 
that he was an employee and as such shar- 
ed in the profits and losses. The case he 
has made out and sought to prove is that 
he was a partner from the time of his as- 
sociation with the appellant and was not an 
employee at any time. 

28. Counsel for the respondent 
telied on a Bench decision of this Court 
reported in AIR 1916 Cal 376 for the pro- 
position that a stipulation is to be implied 
in a written contract to give such business 
efficacy to the transaction as both parties 
must have been intended and that in cer- 
tain cases an implied covenant might be 
inferred, having regard to the custom of 
trade or the course of business, usual in 
the class of transactions to which the con- 
tract related. I do not see how this deci- 
sion is of any assistance to the respondent 
because there is no evidence of any trade 
custom, that in spite of the clear stipula- 
tions in the written agreement, a partner- 
ship is to be implied or that such a part- 
nership should be deemed to have come 
into existence upon expiry or termination 
of the agreement. 


29. After conclusion of the argu- 
ment, counsel for the respondent drew oun 
attention to a decision of the Supreme 
Court (not yet reported) K. D. Kamath 
and Co. v. C. I. T., Bangalore, C. A. No. 
1242 of 1968 = (Since reported in 1972 Tax 
LR 197 (SC)), a brief summary of which 
has appeared in the Supreme Court Notes. 
In that case the question was whether the 
essential requirements of a partnership 
under Section 26-A of the Income-tax Act 
were present in that case. It was held that 
the fact that the exclusive power of con- 
trol was given to one partner who was vest- 
ed also with the power to operate the bank 
account and also to operate on behalf of 
the firm, were not destructive of a partner- 
ship, provided two essential conditions, 
namely, an agreement to share profit and 
loss and the principle of agency were satis- 
fied. I do not think this decision is of any 
assistance to the respondent in the facts of 
this case. As I have noticed earlier there 
is neither evidence of a partnership agree- 
ment between the parties nor of any agency 
between the appellant and the respondent 
for the purpose of carrying on the business. 


30. I now turn to the cross-objec- 
tions filed by the respondent. Before doing 
that I should note that the trial Court re- 
jected the respondent’s claim for specific 
performance of the oral agreement pleaded. 
Grounds Nos. 1, 2 and 3 of the cross-objec- 
tions related to the question of specific per- 
formance of the oral agreement. Counsel 
for the respondent submitted that his client 
was not ready and willing to perform his 
part of the alleged oral agreement and he 
did not press grounds Nos. 1, 2 and 3 of 
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the cross-objections, but that he was press- 
ing grounds Nos. 4, 5 and 6. So far as 
the ground No. 4 is concerned it is directed 
against the finding of the trial Court that 
the respondent had not established that any 
of the goods belonging to him was remov~ 
ed by the appellant before the Receiver 
took possession of the goods. In oup 
opinion, the trial Curt was right in coming 
to this conclusion on the evidence on re- 
cord. Ground No. 5 is directed against 
the finding that the respondent failed to 
prove that he had the entire goods and 
articles, as mentioned in paragraph 8 of 
the plaint. On the evidence, such as it is, 
we think the trial Court was entirely right 
in coming to the conclusion to which it did 
on this question. The last ground is direct- 
ed against that part of the decree which 
directed the respondent to pay Rs. 2000/- 
to the Receiver in the first instance, the 
amount to be appropriated thereafter be- 
tween the parties in the proportion of 
1/3rd_ for the respondent and 2/3rd 
for the appellant. We do not think that 
there is any merit in this ground of cross- 
objection also. In our view, the trial Court 
was entirely right in giving the direction 
that the respondent was to pay the amount 
initially and in the first instance, to be 
adjusted later according to the share of the 
parties. 


31. I now turn to another finding 
of the trial Court namely, that the appel- 
lant had committed trespass in taking pos- 
session of the shop. For this trespass Ru- 
pees 1000/- was awarded against him as 
damages. In our view, the trial Court was 
in error in directing the appellant to pay 
Rs. 1000/- as damages to the respondent as 
there is no prayer in the plaint for a decree 
for damages for wrongful trespass. 


32. In our view, the trial Court fail- 
ed to consider the importance of the writ- 
ten agreement between the parties of Dec- 
ember 1, 1961. The case of partnership 
attempted to be proved by the respondent 
should have been closely examined in the 
light of the provisions in the agreement 
which is an admitted document. The terms 
and stipulations in the agreement plainly 
negative any partnership between the par- 
ties. Furthermore, there is absolutely no 
pleading or proof that upon termination of 
the agreement and upon expiry of the 
period covered by the same, the alleged 
oral partnership stood revived. Nor is 
there any evidence to prove that the inten- 
tion of the parties was that the partnership 
should remain in abeyance during the 
period covered by the agreement. Even if 
there was a partnership agreement between 
the parties before the written agreement, 
and in our view there is no evidence of 
such, it came to an end upon execution of 
the agreement. On the materials on record 
and on the plaint as framed, there was no 
partnership between the parties at the time 
of institution of the suit and a decree fop 
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dissolution of partnership could not, there- 
fore, be passed. 

33. For the reasons mentioned 
above this appeal is allowed. The cross- 
objection is dismissed. The judgment and 
decree of the trial Court are set aside. The 
suit is dismissed. The respondent to pay 
to the appellant the costs of the appeal and 
also of the trial Court. 

AJAY K. BASU, J.:— 32. I agree. 

Appeal allowed. 
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ORDER :—- The defendant is the peti- 
tioner in this Rule which is directed against 
an order dated 14-11-72 passed by Shri 
A. C. Acharyya, Munsif, First Court, Contai 
in Title Suit No. 88 of 1972, allowing the 
plaintiff-opposite party’s prayer and direct- 
ing the defendant-petitioner to unlock and 
make over the documents and materials 
kept under lock and key, as mentioned in 
the petition, upon receipt and in presence 
of the lawyers of both the sides. 

2. The facts leading on to the Rule 
can be put in a short compass. A dispute 
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arose between the defendant, Shri Satya 
Narayan Maity, stated to be the permanent 
Head Master of the MHalud-Bari High 
School, and the Managing Committee there- 
of. The Managing Committee by a resolu- 
tion dated 1-3-72 issued a charge-sheet 
against the defendant, suspending him and 
directing him to make over charge to the 
Secretary. The plaintiff, Shri Sunirmalendu 
Maity, stated to be the Officiating Head 
Master, filed a suit, being Title Suit No. 88 
of 1972, in the Court of the learned Mun- 
sif, First Court, Contai for permanent in- 
junction and also applied for a temporary 
injunction therein for restraining the latter 
. from entering the school compound and 
interfering with the function of the plaintiff. 
_An objection was filed by the defendant 
but ultimately on 18-4-72, the learned Mun- 
sif passed an order for temporary injunc- 
tion. On 25-9-72 an application was filed 
by the plaintiff praying for a direction on 
the defendant to hand over the documents 
mentioned in the Schedule of the petition 
on the ground that those were kept undep 
lock and key, in violation of the order 
of injunction. An objection was filed on 
30-9-72 by the defendant, stating inter alia 
that the room locked by him was further 
locked by the Secretary on 8-3-72, before 
the institution of the suit; and that the 
District Inspector of Schools (Secondary 
Education), Midnapore by his Memo. No. 
1433 dated 30-5-72 had informed the Sub- 
divisional Officer, Contai that the plaintiff 
is not recognised by the Department as the 
Officiating Head Master and instructed him 
to preserve the papers of the school under 
lock and key as before, till the appointment 
of an administrator, who will take over 
charge of the papers with police help. A 
second application was filed in this behalf 
by the plaintiff on 3-10-72 and this was also 
objected to on merits. An application was 
also filed by the defendant with a prayer 
to call for the Memo. No. 1433 dated 30-5- 
72 from the Court of the Sub-Divisional 
Officer for a proper decision in the matter, 
The prayer was allowed and the Memo. 
No. 1433 was called for on 10-11-72. A 
third application followed on 10-11-72, 
which was the date fixed for the hearing of 
the original application, adding to and sup- 
plementing the original applications filed 
on 25-9-72 and 3-10-72. No opportunity 
however was given, though prayed for, to 
the defendant to file his objection to this 
third petition and ultimately on 14-11-72 
the learned Munsif allowed the prayer of 
the plaintiff. This order has been impugn- 
ed by the defendant and forms the subject- 
matter of the present Rule. An ad interim 
stay of operation of the order was granted 
but further proceedings in the Title Suit 
were not stayed. An Affidavit-in-Opposi- 
tion, affirmed on 18-12-72 and an Affidavit- 
in-Reply thereto, affirmed on 22-12-72, were 
filed by the respective parties. 

3. The contentions of Mr. Swadesh 
Bhusan Bhunia, Advocate, appearing on 
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behalf of the defendant-petitioner are 
broadly two-fold — the first head relating 
to a contravention of the principles of 
natural justice and of procedure; and the 
second one relating to merits. Mr. Bhu- 
nia’s contentions catalogued under the first 
head are: . 

(a) Denial of an opportunity, though 
prayed for specifically on 10-11-72 by the 
defendant-petitioner, to file an objection to 
the third application filed by the plaintiff- 
opposite party; 

(b) Non-consideration of a material 
document, although specifically called fon 
and produced at the time of the hearing, 
being Memo. No. 1433 dated 30-5-72 from 
the District Inspector of Schools (S. E.), 
Midnapore informing the Sub-Divisionaf 
Officer, Contai, that the plaintiff-opposite 
party is not recognised by the Department 
as the Officiating Head Master and in- 
structing the Sub-Divisional Officer, Contai, 
to preserve the papers of the School undep 
lock and key as before, pending the a 
pointment of an administrator to take 
ae of the records with the help of the 
police; 

(c) Non-consideration of the objection 
filed on behalf of the defendant-petitionen 
on 10-11-72 to the Second Application filed 
oe of the plaintiff-opposite party; 
an 


(d) Non-consideration of the fact that 
for a purported contravention of an order of 
injunction, the proper remedy undes 
Order 39, Rule 1 (2) and not, as the learn- 
ed Munsif deemed the plaintiff's application 
to be, under Section 151, C.P.C. and that 
no mandatory direction, as given, should 
have been passed. 


4, Mr. Bhunia’s submissions on the 
second branch on merits are, viz.; 

(a) That the Managing Committee of 
the School had no power to suspend the 
defendant-petitioner under Rule 28 (8) of 
the Rules for Management of Recognised 
Non-Government Institution (Aided and 
Unaided), 1969; 


(b) In the absence of an approval of 
the Director under Rule 28 (1) (ii) of the 
Rules for Management, of the appointment 
of the plaintiff-opposite party on a tempo- 
tary basis, he has no locus standi to act as 
the temporary Head Master; and 

(c) In view of the provisions of Section 
22 (4) of the West Bengal Board of Second- 
ary Education Act, 1963 (West Bengal Act 
V of 1963), no suit lies in respect of a mat- 
ter which has been referred to the Appeal 
Committee. 


5. Mr. Jamini Kumar Banerjee, 
Advocate (with Mr. Tapash Kumar Mukher- 
jee, Advocate) appearing on behalf of the 
plaintiff-opposite party, joined issue. As to 
the first branch of the contentions relating 
to the contravention of the principles of 
natural justice and procedure, Mr. Baner- 
jee submitted that the objections raised in 
this behalf are more technical than 
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inasmuch as the defendant-petitioner was 
given a full and fair hearing, causing there- 
by no prejudice to him; that the second 
objection filed on behalf of the defendant- 
petitioner on 10-11-72 is not a material one, 
being covered by the other two objections 
filed on his behalf earlier; and that the ap- 
plications filed on behalf of the plaintiff- 
opposite party for the return of the docu- 
ments are maintainable under the provisions 
of Sections 94 and 151 of the Code of Civil 
He referred in this context to 
Hiralal, 


Procedure. 
the case of Manoharlal Chopra v. 
AIR 1962 SC 527. 

6. Mr. Banerjee finally submitted 
‘hat, in any event, for the proper adminis- 
tration of the School, the papers and docu- 
ments, kept under lock and key, are abso- 
Jutely essential and as such the order direct- 
ing the same to be made over to the plain- 
tiff-opposite party is a proper order passed 
in the interests of justice. 

7. Mr. Banerjee submitted with re- 
gard to the second branch of Mr. Bhunia’s 
arguments on merits that the Managing 
. Committee having the power to appoint, has 
also implied powers to suspend; that there 
has been a subsequent application for ap- 
proval; and that Section 22 (4) of the West 
Bengal Act V of 1963, is merely a saving 
clause, having no manner of application to 
the facts of the present case. He also cited 
the case of Balvantrai Ratilal Patel v. State 
of Maharashtra, AIR 1968 SC 800; and 
the case of V. P. Gindroniya v. State of 
M. P., AIR 1970 SC 1496. 


6. Having heard the learned Advo- 
cates appearing on behalf of the respective 
parties and on going through the materials 
on record, including the affidavits filed, I 
will now take up for consideration the first 
branch of Mr. Banerjee’s contentions, relat- 
ing to procedure and natural justice as the 
same goes to the very root of the case. It 
appears from the records that the hear- 
ing of the application dated 25-9-72, was 
fixed on 10-11-72, when the learned Munsif 
allowed the plaintiff to file the third applica- 
tion but rejected the prayer made on be- 
half of the defendant to file and objection 
thereto, although he passed the ultimate 
order on 14-11-72. Mr. Banerjee submitted 
that this did not however prejudice the 
defendant in any way as he had already 
sufficient opportunity to controvert the state- 
ments made in the first two applications. It 
is not possible to agree with Mr. Banerjee’s 
submissions because the third application in 
fact brought to light material statements 
that required a reply, but the pertinent and 
specific prayer made in that behalf by the 
defendant-petitioner was brushed aside. A 

and effective opportunity should have 
been given to the defendant to file the ob- 
jection, in order to present his point of view, 
by way of reply to the statements incorpo- 
rated in the third application filed on 10-11- 
72 by the plaintiff and the failure to do that 
has vitiated the ultimate orden. 
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g. The principle of audi alteram 
partem (bear the other side) lends assurance 
to the aforesaid view. The said doctrine is 
as old as the hills and as was observed by 
Lord Reid in Ridge v. Baldwin, (1963) 2 
All ER 66 at p. 71 that “the principle audi 
alteram partem goes back many centuries 
in our Law and appears in a multitude of 
judgments of Judges of the highest autho- 
tity”. The imprimatur of judicial deci- 
sions undoubtedly lays down certain quali- 
fications on the applicability of the principle 
of andi alteram partem to all cases and a 
distinction has been made between adminis- 
trative acts on the one hand and judicial or 
quasi-judicial acts on the other. There are 
two conflicting schools of decisions on the 
point. In the case of Nakkuda Ali v. M. 
F. de S. Jayaratne, 1951 AC 66, the Privy 
Council rules out any opportunity to be 
given to the aggrieved person for making 
a representation where the Act complained 
of was an administrative Act. The deci- 
sion of the Privy Council is in the context 
of Reg. 62 Defence (Control of Textile) 
Regulations, 1945 and Lord Radcliffe, deli- 
vering the judgment of the Court, observed 
at p. 78 that “no procedure is laid down by 
the regulation for securing that the licence 
holder is to have notice of the Controller’s 
intention to revoke the licence, or that 
there must be any inquiry, public or pri- 
vate, before the Controller acts”. In the 
case of Durayappah v. Fernando, (1967) 2 
All ER 152, the Privy Council however 
appears to have gone back upon its previ- 
ous decision and Lord Upjohn delivering 
the judgment of the court laid down at 
p. 156 a triple test for the applicability of the 
principle of audi alteram partem. The 
same view was taken by Lord Parker, C. J. 
in the case of In re H. K. (An Infant), 
(1967) 2 WLR 962 and also by Lord Den- 
ning M. R. in the case of Schmidt v. Secre- 
tary of State for Home Affairs, (1969) 2 
WLR 337. In a recent decision of this 
Court viz., in the case of Mihir Kumar Sar- 
kar v. State of West Bengal, 75 Cal WN 
831 = (AIR 1972 Cal 8), Chief Justice P. 
B. Mukharji delivering the judgment of the 
Court declined to recognise “the wind of 
change” in the Law as evidenced in a group 
of cases following the decision of the Privy 
Council in Nakkuda Ali’s case and ultimate- 
ly held that the real enquiry in such cases 
is whether the Act concerned “specifically 
or by necessary implication excludes the 
provision of notice as part of natural jus- 
tice claimed by the appellants”. The back- 
drop of the present case however is the 
Code of Civil Procedure, ruling out any 
such qualifications on the ground of judi- 
cial or quasi-judicial acts in the application 
of the principle of audi alteram partem. 
The failure to give an opportunity to the 
defendant to file his objection has amounted 
to shutting out a proper hearing to the de- 
fendant, and bas resulted thereby in a con- 
travention of the principles of natural jus- 
tice. The ultimate findings have been viti- 
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ated thereby. It is only just and fair that 
the defendant-petitioner should have an 
opportunity to controvert the facts contain- 
ed in the plaintiff’s application filed on 10- 
11-72, before the final order can be passed. 


10. This is, however, not the only 
mon-conformance. There is again a non- 
conformance to the procedure established by 
Law for a fair disposal of a matter. On the 
specific prayer made on behalf of the de- 
fendant-petitioner, the Memo. No. 1433 
dated 30-5-72 sent by the District Inspector 
of Schools (S. E.), Midnapore to the Sub- 
Divisional Officer, Contai, was sent for and 
produced. But one looks in vain to the 
final order passed for even a reference to 
—far less a consideration of—that material 
document. This is clearly bad and repug- 
nant and has operated to the prejudice of 
the defendant-petitioner. The impact of 
that Memo. on the points at issue should 
have been duly considered by the learned 
Munsif before arriving at his final conclu- 
sions in respect of the three applications 
filed on behalf of the plaintiff-opposite 
party for a delivery of the documents and 
This has resulted in a failure of 


papers. 
justice and a non-conformance to the pro- 
cedure established by law. The ultimate 


findings are also bad on this account. No- 
thing turns on the other two points taken 
however by Mr. Bhunia in support of the 
first dimension of his arguments as those 
are not material and do not ultimately 
affect the point at issue. On an over-all 
consideration of the submissions made undep 
this head, I hold that there is a consider- 
able force behind the same. In Senaca’s 
Medea, 6 Rep 52 it has been observed that 
“Qui Aliquid Statuerit parte inaudita altera, 
aequum licet dixerit, hand aequum facerit” 
(He who shall decide anything without the 
other side having been heard, although he 
may have said what is right, will not have 
done what is right). I agree with the same 
and {Į uphold the first branch of Mr. Bhu- 
nia’s contentions. 


11. In view of the aforesaid find- 
ings, arrived at on the first dimension of 
-Mr. Bhunia’s submissions relating to natu- 
ral justice and procedure, it is no longer 
necessary to consider the second dimension 
of his contentions. I make it quite clear 
however that I make no observations on 
the merits of the case and leave the same 
open for a proper determination by the 
Court below. 


12. In the result, I make the Rule 
absolute; set aside the order dated 14-11- 
72 passed by Shri A. C. Acharyya, Munsif, 
First Court, Contai in Title Suit No. 88 of 
1972; and I remand the three applications 
to the Court below for being disposed of 
on merits, in accordance with Law and ex- 
peditiously by the learned Munsif, First 
Court, Contai, after giving due opportunity 
to the defendant-petitioner of being pro- 
perly heard by filing his objection to the 
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plaintiff’s application dated 10-11-72 and on 
a consideration of the Memo. No. 1433 
dated 30-5-72 sent by the District Inspecton 
of Schools (Secondary Education), Midna- 
pore to the Sub-Divisional Officer, Contai. 
43. There shall be no order as to 
costs. The records are to go down as early 

as possible. 
Rule made absolute. 
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ARUN K. MUKHERJEA, J.: This 
appeal has come up for hearing and dispo- 
sal before this Special Bench upon a refer- 
ence made by A. N. Ray and S. K. Mu- 
kherjea, JJ. under Chapter H, Rule 1 (ii) of 
the Appellate Side Rules of this High Court. 

which 
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this appeal arises are briefly as follows: 
Whe defendant Jamuna Prasad Chowrasia 
was a monthly tenant under the plaintiff 
Kishorilal Poddar in respect of a shop-room 
on the ground floor of premises No. 31B, 
Banstala Gali, Calcutta. The rent that the 
defendant used to pay was Rs. 24/- per 
month according to the Hindi Calendar 
month commencing from Badi 1 to Sudi 15 
of each month. The plaintiff terminated 
the defendant’s tenancy by a notice to quit 
dated Magh Badi 2, 2020 S.Y. correspond- 
ing to 18 December, 1963. The plaintiff 
alleges that the defendant had defaulted in 
payment of rent for more than four months 
within a period of 12 months since the 
month of Shravan 2020 S.Y. and tbat the 
defendant was not entitled to any protec- 
tion from eviction under the West Bengal 
Premises Tenancy Act, 1956 (hereinafter 
referred to as the said Act of 1956). The 
defendant did not quit the premises upon 
determination of the tenancy and the plain- 
tiff filed a suit against him for ejectment in 
the City Civil Court. 

2. The defendant contested the suit 
and in his written statement contended 
among other things that he was not a de- 
faulter in payment of rent as alleged by 
the plaintiff. The defendant alleged that 
on 15 January, 1964 he had paid to the 
plaintiff a sum of Rs. 180/- in Jasidih at 
the rate of Rs. 30/- per month as rents in- 
clusive of electric charges for the months 
from Shravan 2020 S.Y. to Pous 2020 S.Y. 
and that the plaintiff had promised to issue 
rent receipts for this payment on his return 
to Calcutta by the middle of February, 
1964. The defendant further alleged tbat 
he had paid the rent of Rs, 24/- and a sum 
of Rs. 6/- as electricity charges to the plain- 
tiff on 12 February 1964 at the Gaddi of 
the plaintiff at Basak Street, Calcutta. 

3. The following issues were fram- 
ed by the learned trial Judge for determi- 
nation:— 

(1) Is there the relationship of landlord 
and tenant between the plaintiff and the 
defendant, as made out in the plaint? 

(2) Is the alleged notice duly served 
upon the defendant? If so, is the same 
legal, valid and sufficient in law as required 
under Section 13 (6) of the West Bengal 
Premises Tenancy Act, 1956 and Section 
106, Transfer of Property Act? 

(3) Is the defendant defaulter in pay- 
ment of rent on 4 occasions within a period 
of 12 months by making no payment from 
Shravan 2020 S.Y. as alleged? Is the de- 
fendant’s plea of payment true? 

(4) Is the plaintiff entitled to a decree 
in ejectment as prayed for? 

4. After considering the evidence 
adduced by both parties in this suit the 
Jearned trial Judge found in favour of the 
plaintiff on all the issues and granted a 
decree of ejectment against the defendant. 
The defendant thereupon came on appeal 
from that judgment before this High Court 
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and the appeal was heard by a Division 
Bench consisting of A. N. Ray and S. Ku 
Mukherjea, JJ. It was contended on be- 
half of the appellant before the aforesaid 
Division Bench that the learned trial 
Judge’s finding on fact rejecting the defen- 
dant’s story about payment of rent and 
holding that the defendant was a defaultey 
in payment of rent for more than foun 
months within a period of 12 months was 
wrong. Further, during the hearing of the 
appeal an application was made on behalf 
of the appellant before the Appellate Court 
that various deposits made by the appellant 
should be taken into consideration by the 
Appellate Court by way of fresh evidence, 
It was alleged in that application that the 
appellant had, within one month from the 
date of service of summons of the eject- 
ment suit, filed two applications before the 
learned trial Judge under sub-section (1) 
and sub-section (2) respectively of Section 
17 of the Act of 1956. References was 
made in that application before the Appel- 
late Court to an order passed by the trial 
Judge in which it had been recorded that 
the parties had agreed that the disputes 
raised in the application under Section 17 
(2) of the Act of 1956 might be heard at 
the time of the trial and without prejudice 
to the respective rights of the parties, the 
defendant would go on depositing rent 
from Shravan to Pous 2020 S.Y. with sta- ` 
tutory interest at the rate of Rs. 24/- pen 
month in terms of Section 17 (2) of the 
said Act within a month from 3 July 1964 
which was the date of the order. The 
order also directed the defendant, with 
consent of the parties, to deposit the rent 
from Shravan to Pous at the rate of Ru- 
pees 24/- per month within a month from 
3 July 1964 without prejudice to the de- 
fendant’s right to raise the plea of paya 
ment and also to question the plaintiff’s 
competency to file the suit. Pursuant to 
the said order dated 3 July 1964 the de- 
fendant it appears, deposited the sum of 


Rupees 168/- being the rent for seven 
months at the rate of Rupess 24/- 
per month from the month of Shra- 


van to the month of Magh 2020 S.Y. 
together with Rs. 10/- as interest. The de- 
fendant thus deposited a total sum of Ru- 
pees 178/-. The defendant further went on 
depositing current rent from month to 
month beginning from the month of Fal- 
goon 2020 S.Y. in the trial Court till the 
disposal of the ejectment suit. The appel- 
lant contended that by making these pay- 
ments pursuant to the order of 3 July 1964 
the defendant had made such deposits as 
he was required to make in terms of Sec- 
tion 17 (2) of the said Act of 1956 so that 
the defendant was entitled to relief under 
the proviso to sub-section (4) of Section 17 
of the said Act as amended by the West 
Bengal Tenancy (Amendment) Act of 1968. 
The appellant in the aforesaid application 
asked for permission to produce the chal- 
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fant had made. Without this evidence the 
appellant could not have invoked the pro- 
visions contained in the new proviso to 
sub-section (4) of Section 17. A. N. Ray 
and S. K. Mukherjea, JJ. permitted the 
appellant to rely on these challans. Diffi- 
culties arose, however, regarding the inter- 
pretation of the true scope and effect of 
the new proviso to sub-section (4) of Sec- 
tion 17 of the Act. Sub-section (4) of Sec- 
tion 17 as amended by the West Bengal 
Premises Tenancy (Amendment) Act of 1968 
is as follows:— 

Section 17 (4): 

“If a tenant makes deposit or payment 
as required by sub-section (1), sub-section 
(2) or sub-section (2A) no decree or order 
for delivery of possession of the premises 
to the Jandlord on the ground of default 
in payment of rent by the tenant shall be 
made by the Court but the Court may 
allow such costs as it may deem fit to the 
landlord : . 

Provided that a tenant shall not be 
entitled to any relief under this sub-section 
if, having obtained such relief once in res- 
pect of the premises, he has again made 
default in the payment of rent for four 
months within a period of twelve months”. 

5. It was contended on behalf of 
the appellant that since the appellant has 
made the deposits in terms of sub-section 
* (2) of Section 17 and since he has not ob- 
tained any relief under sub-section (4) on 
any earlier occasion, no decree or order for 
delivery of possession to the landlord on 
the ground of default in payment of rent 
by the appellant could be made by reason 
of the aforesaid proviso. It was argued on 
behalf of the appellant that the amended 
proviso contemplated that if only a default- 
ing tenant after having obtained any relief 
from a Court under sub-section (4) in a 
suit again commits the same default and is 
again sued for ejectment he cannot in those 
circumstances get any relief under sub-sec- 
tion (4) in the subsequent suit. In other 
words, the appellant contended that since 
he had not obtained the aforementioned 
relief from eviction in an earlier suit he 
was entitled to the relief in the present 
suit. 

6. As against this it was argued on 
behalf of the respondent that the second 
default contemplated in the amended pro- 
viso to sub-section (4) of Section 17 is not 
a default which is the subject-matter of a 
second suit and that all the defaults refer- 
red to in the proviso are defaults in the 
same suit. The contention in substance 
was this that where a defaulting tenant has 
made a default in payment of rent for four 
months for the second time within a period 
of 12 months the tenant would not be en- 
titled to the relief given by sub-section (4) 
of Section 17. 

7. Upon these rival contentions 
Ray, J. accepted the construction suggested 
on behalf of the respondent-landlord while 
lans in proof of the deposits that the appel- 
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S. K. Mukherjea, J. favoured the construc- 
tion suggested by the appellant. 


8. In view of this difference of 
opinion their Lordships referred the matter 
under Chapter H, Rule 1 (ii) of the Appel- 
late Side Rules of this High Court for dis- 
posal of the appeal by a Special Bench. 


9. We should mention here that in 
an earlier appeal viz. Md. G. A. Hossain 
and Co. v. Binani Properties Private Ltd., 
(1969) 73 Cal WN 591 which also had 
come up before a Bench consisting of Ray, 
J. and S. K. Mukherjea, J. the same point 
as to the exact effect of the amended pro- 
viso to sub-section (4) of Section 17 was 
involved. On that occasion also their Lord- 
ships came to different opinions on i 
point. That appeal was, however, decided 
on other grounds on which their Lordships 
had come to an agreed decision that the 
landlord would succeed in getting a decree 
of ejectment against the tenant. It is only 
when the same point arose again in the 
present appeal where the only ground of 
eviction was the ground of default their 
Lordships decided to refer the entire appeal 
for determination by a Full Bench. 


10. In my opinion, it helps a lot to 
understand the amended proviso if we 
to construe it against the background of 
tecent legislative history and also read it in 
the context of the entire Act of 1956. It 
is not necessary for this purpose to start 
from a point earlier than the West Bengal 
Premises Rent Control (Temporary Provi- 
sions) Act, 1950. In the West Bengal Pre- 
mises Rent Control (Temporary Provisions) 
Act, 1950, hereinafter peered to as the 
Act of 1950, Section 12 gave a general pro- 
tection against eviction to all tenants unden 
certain conditions mentioned in various sub- 
clauses of the proviso to that sub-section. 
The Act of 1950, therefore, provided cer- 
tain safeguards for the tenant even though 
the landlord has satisfied all the conditions 
that are necessary to throw him out unden 
Section 106 of the Transfer of Property 
Act. The right of eviction that a landlord 
exercises arises all the time under the Trans- 
fer of Property Act. The Act of 1950 on 
the Act of 1956 merely provides in certain 
special circumstances for .a measure of pro- 
tection to the tenant against an order of 
eviction. Such protection is given in gene- 
ral language in sub-section (4) of Section 12 
of the Act of 1950. But the protection is 
curtailed to a certain extent by being taken 
away in certain cases which are set out in 
the shape of defeasance clauses enumerated 
under the proviso to sub-section (1) of Sec- 
tion 12. In effect the Act contains a sys- 
tem of checks and balances some of which 
operate against the landlord and some 
against the tenant. Sub-section (1) of Sec- 
tion 12 of the Act of 1950 operates against 
the landlord while the proviso to that sub- 
section balances the protection given to 
tenants by operating against the tenants. 
In the Act of 1956 corresponding provisions 
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are contained in Section 13 of the Act of 
1956. Following the same scheme as that 
of the Act of 1950, the Act of 1956 pro- 
vides for protection of the tenants against 
eviction in sub-section (1) of Section 13. 
The exceptions to such protection, ie. to 
say, the circumstances in which the general 
protection afforded by sub-section (1) is 
defeated are to be found in the various sub- 
clauses of sub-section (1). One of these 
exceptions is the case where a tenant has 
made a default in the payment of rent for 
two months within a period of 12 months 
or for two successive periods in cases where 
rent is not payable monthly: vide clause (1) 
of sub-section (1) of Section 13. This clause 
defines the nature of the default in pay- 
ment of rent which would deprive a tenant 
of the general protection from eviction 
given in sub-section (1) of Section 13. Sec- 
tion 17, as it originally stood, gave a fur- 
ther locus penitentiae to the defaulting ten- 
ants by providing that even such a default- 
ing tenant would get the benefit of the pro- 
tection of Section 13 by curing his default 
by paying up the arrear rents. 

11. Sub-sections (1) and (2) of Sec- 
tion 17 provide as follows:-— 

e “17. When a tenant can get the benefit 
of protection against eviction— 

(1) On a suit or proceeding being in- 
stituted by the landlord on any of the 
grounds referred to in Section 13, the ten- 
ant (shall, subject to the provisions of sub- 
section (2), within one month) of the ser- 
vice of the writ of summons on him (or 
where he appears in tbe suit or proceeding 
without the writ of summons being served 
on him, within one month of his appear- 
ance) (deposit in Court or with the Con- 
troller or pay to the landlord) an amount 
calculated at the rate of rent at which it 
was last paid, for the period for which the 
tenant may have made default including 
the period subsequent thereto up to 
the end of the month previous to 
that in which the deposit or payment is 
made together with interest on such amount 
calculated at the rate of eight and one-third 
per cent per annum from the date when 
any such amount was payable upto the 
date .of deposit, and shall thereafter conti- 
nue to deposit or pay, month by month, by 
the 15th of each succeeding month a sum 
equivalent to the rent at that rate. 

(2) If in any suit or proceeding refer- 
red to in sub-section (1) there is any dis- 
pute as to the amount of rent payable by 
the tenant, the tenant shall, within the 
time specified in sub-section (1), deposit in 
court the amount admitted by him to be 
due from him together with an application 
to the Court for determination of the rent 
payable. No such deposit shall be accepted 
unless it is accompanied by an application 
for determination of the rent payable. On 
receipt of such application, the court shall— 

(a) having regard to the rate at which 
rent was last paid, and the period for which 
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default may have been made, by the ten- 
ant, make, as soon as possible within a 
period not exceeding one year, a prelimi- 
nary order, pending final decision of the 
dispute, specifying the amount, if any, due 
from the tenant and thereupon the tenant 
shall, within one month of the date of such 
preliminary order, deposit in court or pay 
to the landlord the amount so specified in 
the preliminary order; and 

(b) having regard to the provisions of 
this Act, make, as soon after the prelimi- 
nary order as possible, a final order deter- 
mining the rate of rent and the amount to 
be deposited in court or paid to the land- 
lord and either fixing the time within which 
the amount shall be deposited or paid or, 
as the case may be, directing t the 
amount already deposited or paid be ad- 
justed in such manner and within such 
time as may be specified in the order.” 


12. It is obvious that these sub-sec- 
tions look after the interest of the landlord 
by making it obligatory on the tenants to 
pay up all arrear rents as well as current 
rents. They even try to secure the inte- 
rests of both the landlord and the tenant 
when there is a dispute as to the quantum 
of rent payable. If a tenant discharges the 
obligations contained in sub-section (1) on 
sub-section (2) of Section 17 the tenant can 
go on defending the suit. If, however, the 
tenant does not take the opportunity given 
to him for payment of the rent with regard 
to which there are the allegations of default 
in the manner laid down in sub-section (1) 
and sub-section (2), the tenant will not have 
any right to put up any of the defences 
against eviction which are given to i 
under this Act. Under sub-section (3) of 
Section 17 the Court will strike out the 
defence against delivery of possession and 
then proceed with the hearing of the suit. 
Sub-section (3), therefore, is a provision 
operating against the tenant. Sub-section 
(4) as it originally stood provided that if 
the defaulting tenant makes a deposit of 
payment in accordance with the require- 
ments of sub-section (1) or sub-section (2) 
of Section 17, no decree or order for deli- 
very of possession would be made against 
that tenant by the Court but the Court may 
allow only such costs as it may deem fit 
to the landlord. This is certainly a provi- 
sion in favour of the tenant. But this protec- 
tion is at once balanced by attaching a pro- 
viso to it which favours the landlord. ‘hat 
proviso originally ran as follows:— 

“Provided that a tenant shall not be 
entitled to any relief under this sub-section, 
if he has made default in payment of rent 
for four months within a period of 12 
months.” 


13. The proviso is not to be read in 
isolation from the substantive provision of 
sub-section (4). Indeed, the main sub-sec- 
tion and the proviso should be read toge- 
ther. The immunity from a decree or order 
for eviction on the ground of default in 
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payment of rent will be available to the 
tenant only if he does not come within the 
mischief of the proviso, ie. to say, the ten- 
ant will be deprived of the protection given 
in sub-section (4) if the tenant in question 
has made default in payment of rent for 
four months within a period of 12 months. 
The net effect of the proviso is this that a 
tenant who has been found guilty of hav- 
ing made a default in payment of rent for 
a period of more than four months in 
twelve months will not earn the right to 
protect himself by making the payment of 
Koe as (1) or sub-section (2) of Sec- 
tion 17. 


14. This was the nature of the pro- 
viso as it stood before the amendment by 
the West Bengal Premises Tenancy Amend- 
ment Act of 1969 (Act XXX of 1969). Sec- 
tion 2 of that amendment Act inter alia 
contains the following provisions:— 


In Section 17 of the West Bengal Pre- 
mises Tenancy Act 1956 (hereinafter refer- 
red to as the said Act),— 

we sex we 

(3) In sub-section (4) — ** +e 

Clause (b): for the existing proviso, 
the following proviso shall be substituted, 
namely,— “provided that a tenant shall not 
be entitled to any relief under this sub-sec- 
tion if, having obtained such a relief once 
in respect of the premises, he has again 
made default in the payment of rent for 
four months within a period of 12 months.” 


15. This amendment by adding a 
few words to the proviso has changed the 
character of the proviso altogether. The 
original proviso was completely unfavour- 
able to the tenant in the sense that it pro- 
vided a measure of protection in favour of 
the landlord by depriving certain defaulting 
tenants of the protective provisions of sub- 
section (4) of Section 17, After the am- 
endment the legislature has again introduc- 
ed a further element of protection for the 
tenant. The proviso as it stands now after 
the amendment is not altogether a provi- 
sion to the detriment of the tenant. In- 
deed, the proviso even at the Jast moment 
gives another locus penitentiae to the de- 
faulting tenant. It is nothing but a last 
minute reprieve to the defaulting tenants. 
While the original proviso laid down that 
a tenant who has committed default in 
respect of four months in course of 12 
months will not have the benefit of sub- 
section (4), the amending proviso says that 
even such a tenant will have the benefit 
provided he has not committed such a seri- 
ous default again after having obtained 
once before “such a relief in respect of the 
premises”. That is to say, the tenant will 
have to go only if he has already obtained 
the relief against eviction provided under 
sub-section (4) of Section 17 and has again 
committed a default in the payment of rent 
for four months within a period of 12 
months. The present proviso combines, 
therefore, two elements. It combines an 
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element which is in favour of the landlord 
and an element which is against the tenant. 
As a result, the original intent of the pro- 
viso which was all to the benefit of the 
landlord has now been restricted consider- 
ably by providing what, I believe, can best 
be described as an “escape hatch” for the 
defaulting tenant. 


16. The controversy that has arisen 
is over the exact meaning of the word “re- 
lief” in the amended proviso. Is the relief 
to be obtained in a suit? The appellant 
contends that no decree or order for deli- 
very of possession is to be made against a 
defaulting tenant who has not already ob- 
tained relief from a Court in respect of his 
liability to be evicted for a default in res- 
pect of four months within a period of 12. 
months and has again committed the same 
kind of default. The respondent, on the 
other hand, construes the amended proviso 
to mean only this that no tenant will be 
entitled to the relief of securing the for- 
bearance of the Court from passing a dec- 
ree of eviction against him if he has com- 
mitted default in the matter of payment of 
rent for more than one period of four 
months within a period of 12 months. Ac- 
cording to this contention the “relief” that . 
was envisaged by the amended proviso may 
be a relief in the same suit so that a tenant 
who has, for instance, committed default in 
the payment of rent for 8 months in a 
period of 12 months will not be entitled to 
claim any relief because his claim to for- 
bearance is only in respect of the first foun 
months and as soon as the Court has exer- 
cised forbearance by ignoring his default 
for the first four months the tenant has 
forfeited the right of claiming further for- 
bearance from the Court in respect of his 
default for the remaining three (four?) mon- 
ths. Such a tenant, it is argued, will be 
liable to eviction, because having obtained 
relief once in respect of the first four 
months, he is found by the Court to have 
committed the default again. 

17. We have considered both these 
contentions very carefully and we have no 
doubt in our mind that the contention of 
the appellant is the correct contention in 
this controversy. An analysis of the pro- 
viso makes it impossible in our opinion to 
reject this contention as incorrect. 


18. Let us look at the words of the 
altered proviso a little more carefully. The 
proviso says that “a tenant shall not be 
entitled to any relief under the sub-section, 


if, having obtained such relief once in res- 
pect of the premises, he has again made 
default......... ” (underlining is mine). There- 
fore, the proviso disentitles a tenant to re- 
lief under sub-section (4), if having obtained 
such relief under the sub-section once, he 
has made another default. In other words, 
a tenant who has obtained relief under sub- 
section (4) on one occasion cannot again 
claim the same relief if he makes another 
default of the same kind. Since the relief 
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under sub-section (4) can be obtained only 
jn a suit when but for the proviso a tenant 
should have had his defence struck off 
under sub-section (3), it is obvious that the 
altered proviso contemplates two proceed- 
ings. In the -first proceeding whether it is 
a suit or an appeal, a defaulting tenant is 
contemplated as having already been given 
relief by the Court in so far as the Court 
has refrained from passing a decree or 
order of eviction. In the second proceed- 
ing which again must be a suit or a pend- 
ing appeal the same tenant who has already 
obtained relief under sub-section (4) in the 
first proceeding is again confronted with 
the risk of being thrown out on the ground 
of default in payment of rent for four 
months in a period of 12 months. It is 
such a tenant who will, by reason of the 
amended proviso be refused the protection 
of a Court for the second time. This to 
our mind is the irresistible construction of 
the amended proviso as it stands, 


19. Though, in our opinion, the 
words of the altered proviso are quite enough 
to support the construction that we are giv- 
ing to this proviso it may not be out of 
place to refer to the Statement of Objects 
and Reasons with which the amending Act, 
namely, Act IV of 1968 was introduced in 
the Legislatures. I should mention here that 
Sisir K. Mukherjea, J., has also done the 
same thing in his Lordship’s judgment in 
the case of Benani Properties Ltd., (1969) 73 
Cal WN 591. We are quite alive to the 
fact that under the ordinary rules of con- 
struction of statutes it is not permissible to 
rely on the Statement of Objects and Rea- 
sons. But the Supreme Court has on va- 
tious occasions supported the reference to 
the Objects and Reasons for the limited pur- 
pose of ascertaining the conditions which 
obtained at the time of introduction of the 
statutes and which led to the introduction of 
the legislation and, in particular, for ascer- 
taining the extent and urgency of the evil 
Which is sought to be remedied by a parti- 
cular statute. The Statement of Reasons for 
the enactment of Act IV of 1968 
the following passages:— 

“Under Section 17 of the West Bengal 
Premises Tenancy Act, 1956 as it stood be- 
fore the amendment by the West Bengal Pre- 
mises Tenancy (Amendment) Ordinance, 1967 
(West Bengal Ordinance No. VI of 1967) a 
tenant who has defaulted in payment of rent 
for four months within a period of 12 
months was debarred from avoiding eject- 

_ ment by making a deposit or payment as re- 
quired by sub-section (1) or sub-section (2) 
of Section 17. The Court had no powers, 
even in cases of real hardship, of extending 
the time for making the deposit since the 
provisions of the Act were causing severe 
hardship to the tenants in some cases, it 
was considered necessary by the Government 
of West Bengal to give the tenants some re- 
lief by amendment of the Act. Accordingly, 
the West Bengal Premises Tenancy (Amend- 
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ment) Ordinance, 1967, was promulgated 
by the Governor of West Bengal. The main 
provisions of the Ordinance were as fol- 


(a) * + * + z 
(b) * * * * + 


(c) the tenant had the opportunity for 
once only to avoid ejectment on the ground 
of default in payment of rent, irrespective 
of the period of default by making deposit 
or payment of all arrear dues. On any sub- 
sequent occasion, however, default in pay- 
ment of rent for four months within a pe- 
riod of twelve months debarred him from 
getting any relief. 

The West Bengal Premises Tenancy 
(Amendment) Second Ordinance was pro- 
mulgated by the Governor of West Bengal 
to continue with certain modifications the 
provisions of the First Ordinance. 

The proposed measure seeks to replace 
the Ordinance No. TI of 1968.” 


20. Jt is abundantly clear that the 
Legislature thought that a tenant should have 
more than one opportunity for avoiding 
ejectment on the ground of default in the 
payment of rent irrespective of the period 
of default, by making deposits or payments 
of arrear dues under Section 17 (1) or 17 (2) 
of the Act. Provisions were made in West 
Bengal Ordinance VI of 1967 to give this 
second opportunity to the tenant. The West 
Bengal Premises Tenancy (Amendment) Se- 
cond Ordinance also contains that provision. 
Act IV of 1968 was enacted by the legisla- 
tures to replace the Ordinance No. II of 
1968. Therefore, the legislative intent of 
the proviso must be what the statement of 
reasons refers to as object of the Ordinance. 
We respectfully agree with S. K. Mukherjea, 
J., when his Lordship made the following 
chee eno in (1969) 73 Cal WN 591 at 
p. — 


“It may, therefore, be said that the 
sponsors of the amending statutes, with the 
object of mitigating the severity of the law 
and the harshness of procedure, sought to 
give the tenant an opportunity for once only 
to avoid ejectment, irrespective of the period 
of default, by making deposit or payment of 
all arrear dues prescribed by law.” 

21. At this stage we should take 
notice of certain decisions of different Ben- 
ches of this High Court on the question that 
we are trying to settle in this appeal. In 
Gourdev Mukherjee v. Purnima Devi, (1968) 
72 Cal WN 155 a Division Bench of the 
High Court had to consider the effect of this 
proviso. The proviso was at that time con- 
tained in the Ordinance which preceded Act 
XXX of 1969. In that case the defaulting 
tenant deposited an amount which was de- 
termined by the trial Court as payable by 
him in terms of Section 17 (2) of the Act 
of 1956. When the suit was being heard the 
learned trial Judge found that the tenant was 
a defaulter for more than four months, 
namely, June, July, August and September, 
1959 and on that footing refused to give the 
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benefit of Section 17 (4) of the Act by rea- 
son of the proviso to that sub-section. The 
plaintiff's suit for eviction was decreed. An 
appeal against that decree was dismissed by 
the learned Subordinate Judge and the mat- 
ter came up on Second Appeal from that 
Appellate decree before a Division Bench of 
this Court. By that time the material law 
was changed under the New Ordinance and 
the proviso to Section 17 (4) had been alter- 
ed with retrospective effect. P. N. Mukher- 
jee, J., observes in referring to this altered 
proviso as follows:—  - 

“Under this new or altered proviso, the 
tenant would not be prejudiced in the mat- 
ter of relief under the Section 17 (4) (main 
part) provided that the default for four 
months was only of the first instance or oc- 


casion or, in other words, that there was 
only one default for four months”. (underlin- 


ing is mine). His Lordship then went on to 
gay that since in the case before their Lord- 
ships “there has been no second default for 
four months on the part of the tenant and 
he has complied with the provisions of Sec- 
tion 17 (2) read with Sec. 17 (1) in the mat- 
ter of the relevant deposits” the decree for 
ejectment could not stand. If we can say 
so with respect the use of the words “second 
default for four months” was unfortunate in 
so far as it gave rise to an impression that 
in their Lordships’ opinion a second default 
for four months in the same suit would dep- 
rive the tenant of the protection of the pro- 
viso. 
22. In (1968) 72 Cal WN 155, P. N. 
Mookerjee, J., did not say and, in fact, did 
not have any occasion to say that if the 
tenant’s default had been for more than four 
months he would have lost his right of re- 
lief under sub-section (4) of Section 17. It 
is to be remembered that in that case the 
tenant’s total default was only for four 
months, namely, June, July, August and Sep- 
tember, 1959. I do not, therefore, read that 
judgment as supporting the construction 
which found favour with Ray, J. As S. K. 
Mukherjea, J., points out in his Lordship’s 
judgment in the case of Binani Properties 
Private Ltd., (1969) 73 Cal WN 59], the 
judgment of P. N. Mookerjee, J., in Gour- 
dev Mukherjee’s case, (1968) 72 Cal WN 
155 case makes a clear distinction between 
the default of the first instance or first occa- 
sion and defaults made on the second occa- 
sion. In the words of S. K. Mukherjea, J. “‘/ 
I understand this judgment the test which has 
- been laid down is whether the default is made 
on the first occasion, or on the second occa- 
sion, that is before the relief has been obtain- 
ed once under S. 17 (4) or after such relief 
has been obtained. The test is not whether 
the default on the first occasion is for four 
months or for a longer period. There is no 
question that if default is made on the 
second occasion for four months within a 
period of 12 months, the tenant disentitled 
himself to relief. That is why, P. N. Moo- 
kerjee, J., in granting relief under Section 17 
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(4) pointed out that there has been no second 
default of four months.” 


23. The same Bench gave another 
judgment in Bata Shoe Co. (P) Ltd. v. 
Ayesha Bibi Matwali, (1968) 72 Cal WN 
241 where the same point was also involved. 
Their Lordships found that on the findings 
of default of the learned trial Judge in that 
case the tenant would be a defaulter as a 
monthly tenant for more than four months 
within a period of 12 months and thus dis- 
entitled to the protection of Section 17. The 
effect of the new ordinance could not be 
construed in that case because it was found 
that the Ordinance would not be attracted 
to that case. 

24, The same point again arose for 
consideration in (1969) 73 Cal WN 591 which 
was decided by a Bench consisting of Ray, 
J. and S. K. Mukherjea, J. S. K. Mukher- 
jea, J., was of the opinion that the second 
default referred to in the amended proviso 
to sub-section (4) of Section 17 of the Act 
refers to a default in a second or subsequent 
suit. Ray, J., however, held differently and 
thought that a second default in the same 
suit would disentitle a defendant tenant to 
relief. Ray, J., relied on the case of Gour- 
dev Mukherjee v. Purnima Devi, (1968) 72 
Cal WN 155 and the Bata Shoe Company’s 
case, (1968) 72 Cal WN 241 for this propo- 
sition. It is interesting to note that S. K. 
Mukherjea, J., did not construe Gourdey 
Mukherjee v. Purnima Devi, (1968) 72 Cal 
WN 155 and (1968) 72 Cal WN 241 as laying 
down the proposition that a tenant is not 
entitled to relief under Section 17 (4) of the 
Act if he has made default in payment of 
rent for more than four months al- 
though he has made payments or de- 
posits under: Section 17 (1) or 17 (2) on 
17 (2) (a) as required by Section 17 (4). 
Though their Lordships differed on this point 
their Lordships did not refer the case eithep 
to a third Judge or to a Full Bench because 
their Lordships confirmed the decree of evic- 
tion on other grounds. ; 

25. When the same point arose in 
the present appeal where the only ground of 
eviction is the ground of default their Lord- 
ships have referred the entire appeal for de- 
termination to a Special Bench. 

26. The point arose also in M/s. 
Radharaman Sohanlal v. Abanindra Nath 
Mitter, (F. A. No. 468 of 1965 (Cal.)) and 
Ray and Mukherjea, JJ., have referred that 
appeal also for determination by a Fuller 
Bench. 

27. 
came for decision before A. K. Sen, J., in a 
second appeal, namely, Niranjan Singh V. 
Dayalhari Paul, A. F. A. D. No. 926 of 
1966 (Cal). In his Lordships unreported 
decision in that matter his Lordship had to 
construe the new proviso to Section 17 (4) 
of the Act. Two rival contentions were 
propounded before his Lordship. One was 
that only when a tenant who has once 
obtained a relief in the form of a dismissal 


In the meantime the same point . 
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of a suit against him under sub-sec. (4) again 
makes a default for four months that the 
amended proviso comes into operation and 
the tenant-defendant becomes disentitled to 
any further relief under sub-sec. (4). The 
other contention was that the relief referred 
to in the proviso need not be relief in the 
nature of dismissal of the suit, that it may 
be relief of not being liable to lose the 
protection under sub-sec. (4) by making 
the deposit in terms of sub-sec. (1) and sub- 
sec. (2) of sec. 17 of the Act in respect of 
defaults for the first four months and that 
if such a tenant makes further default of 
another four months the law does not offer 
any relief to him. Both parties before his 
Lordship relied on the decision of Gourdev 
Mukherjee v. Purnima Devi, (1968) 72 Cal 
WN 155 (Supra). Sen, J. after analysing 
the provisions of sec. 17 held that a tenant 
would not be entitled to relief under sub-sec. 
(4) if (a) he has obtained, once, a relief 
under the same sub-section and (b) again 
makes any default for four months or more. 
His Lordship further held that there is no 
restriction to the quantum of default for 
` which a tenant may be given relief under 
sub-section (4) if it was for the first occa- 
sion. 

28. There is one other decision which 
we should notice in this connection, namely, 
Smt. Rampiyari v. Ramautar, AIR 1968 
Madh Pra 87. It is a decision of the Full 
Bench of the Madhya Pradesh. High Court 
regarding a particular proviso in Madhya 
Pradesh Accommodation Control Act (41 of 
1961) which was very similar in terms to the 
proviso we have been construing. Sec. 12 of 
the Madhya Pradesh Act is similar to Sec- 
tion 17 of the West Bengal Act. In order to 
avoid a decree for eviction on the ground 
specified in Section 12 (1) (a) of the Madhya 
Pradesh Act the tenant has to make an ini- 
tial deposit in terms of Section 13 (1) or Sec- 
tion 13 (2) of the Act and also to continue 
depositing current rent during the pendency 
of the suit. 

29. A tenant who has made all the 
deposits in terms of Section 13 will be pro- 
tected from eviction. He is, however, dep- 
rived of this benefit if in any period inter- 
vening between the dismissal of the land- 
lord’s suit for eviction because of the te- 
nant’s compliance of Section 13 and the fil- 
ing of a fresh suit on the ground specified 
in Section 12 (1) (a) of the Madhya Pradesh 
Act the tenant. makes a default in payment 
of rent of the accommodation for three con- 
secutive months. A proviso to sub-sec. (3) 
of Section 12 provides that the benefit of 

(Contd. on Col. 2) 


Section 12 (3) of the Madhya Pradesh Act 





“12 (3) No order for eviction of a tenant 
shall be made on the ground specified in 
clause (a) of sub-section (1), if the tenant 
makes payment or deposit as required by 
Section 13: 
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the main part of sub-section (3) of Sec. 12 
shall not be given to a tenant even if he 
makes payment or deposit as required by 
Section 13 if, having obtained “such benefit 
once in respect of any accommodation, he 
again makes a default in payment of rent 
of that accommodation for three consecu- 
tive months”. Dixit, C. J., who delivered 
judgment for the Full Bench in construing 
the proviso observed:— 


“It is easy to see that the default spoken 
of in the. proviso is not a default occurring 
in the suit itself. It appears to be default be- 
fore the institution of the suit. The benefit 
of the main part of sub-sec. (3) of sec. 12 
being available only when there is full com- 
pliance by the tenant of sec. 13 in the mat- 
ter of payment or deposit of rent, if the 
tenant makes a default in the payment or 
deposit of rent in the suit itself, the question 
of giving him the benefit of the main part 
of sub-section (3) of Section 12 or of Sec- 
tion 13 (5) cannot obviously arise. This 
makes it plain that the default referred to 
in the proviso to sub-section (3) of Section 12 
is not a default occurring in the suit itself”. 
Dixit, C. J., further observed:— 


“Again, the expression “if, having ob- 
tained such benefit once in respect of any 
accommodation he again makes a default...” 
occurring in the proviso also -points to the 
conclusion that the default in the payment 
of rent for three consecutive months disen- 
titling the tenant to claim the benefit of the 
main part of Section 12 (3) is the one ante- 
rior to the institution of the suit. A tenant 
obtains the benefit of the main part of sub- 
section (3) of Section 12 or Section 13 (5) 
not during the pendency of the suit, but when 
the landlord’s suit founded on the ground 
mentioned in Section 12 (1) (a) is dismissed 
as a result of the tenant earning the benefit 
of the main part of Section 12 (3) or Sec- 
tion 13 (5) by complying with Section 13 of 
the Act.” 


39. The learned Advocate for the 
appellant relies strongly on is deci- 
sion. In our opinion, this decision is quite 
helpful on the point in spite of the fact that 
Madhya Pradesh Statute is somewhat differ- 
ent from the West Bengal statute. In the 
Madhya Pradesh statute, the section that 
gives protection to a tenant from eviction is 
Section 12 which corresponds to Section 13 
of the West Bengal Act. Sub-section (3) of 
Section 12 of the Madhya Pradesh statute 
corresponds. to Section 17 (4) of the West 
Bengal statute. If we juxtapose the two sec- 
nee side by side the similarity will become 
clear. 


rer 17 (4) of the West Bengal Act of 





17 (4. If a tenant makes a deposit or 
payment as required by sub-section (1), 
sub-section (2) or sub-section (2-A) no 
decree or order for delivery of possession 
of the premises to the landlord on the 
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Provided that no tenant shall be entitled 
to the benefit under this sub-section, if 
having obtained such benefit once in res- 
pect of any accommodation, he again 
makes a default in the payment of rent of 
that accommodation for three consecutive 
months. 


13 (5). If a tenant makes deposit or pay- 
ment as required by sub-section (1) or 
sub-section (2) no decree or order shall 
be made by the Court for the recovery of 
possession of the accommodation on the 
ground of default in the payment of rent 
by the tenant, but the Court may allow 
ane costs as it may deem fit to the land- 
or ” 


31. 


statute one should remember that sec. 13 
of that statute corresponds to sec. 17 (1) 
and sec. 17 (2) of the Calcutta statute. 


The decision of Madhy pradesh High Court 
confirms the reasoning that we have adopted 
in construing the amended proviso to sub- 
section (4) of sec. 17 of the Act of 1956. 


32. Before parting with this aspect 
of the matter we would like to deal with the 
seven objections formulated by A. N. Ray, 
J., in his Lordship’s judgment in (1969) 73 Cal 
WN 591 to the construction of the proviso 
that we have now favoured. Here are the ob- 
jections formulated by A. N. Ray, J. in his 
own language :— 

“First, this construction is reading many 
new words and provisions into the statute. 
Secondly, this construction is opposed to 
the views expressed by the Bench decisions. 
Thirdly, the grant of relief in pending suits 
and appeals is not dissociated from defaults. 
Fourthly, the process of administering relief 
is in the pending suit or appeal. Fifthly, to 
hold that relief will be given irrespective of 
the number of defaults in the first suit robb- 
ing the words “has again made default in 
the payment of rent for four months within 
a period of 12 months”, of their operation 
and effectiveness in the grant of relief. 
Sixthly, to hold that the words “having ob- 
tained relief once” mean full relief regardless 
of the number of defaults in the first suit is 
to introduce new words of a second suit for 
the purpose of reading the words “has again 
made default” as referable to a second suit. 
Finally, it may be noticed that previous to 
the amendment the tenant will be entitled to 
relief provided he has not after having ob- 
tained relief once relating to possession on 
the ground of non-payment of rent for four 
months has not again made default for pay- 
ment of rent for- four months within a 
period of 12 months.” (Underlining is mine) 

33. I shall deal with these objections 
seriatim as hereunder:— 

(i) It is not clear what are the new 
words and provisions which are according 
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ground of default in payment of rent by 
the tenant shall be made by the Court but 
the Court may allow such costs as it may 
deem fit to the landlord: 


Provided that a tenant shall not be en- 
titled to any relief under this sub-section 
if, having obtained such relief once in res- 
pect of the premises, he has again mado 
default in the payment of rent for foup 
months within a period of twelve months,” 


to his Lordship necessary fo read into the 
proviso in order that the construction sug- 
gested by S. K. Mukherjea, J., and accepted 
by us now may be upheld. In our opinion, 
the one word ‘such’ which precedes the word 
“relief” in the proviso makes it quite clean 
that the relief was under sub-section (4) 
which had been mentioned just before the 
proviso and the word “obtained” makes it 
quite clear that relief under sub-section (4) 
had been given to the tenant in the past. 
The word ‘once’ and the word ‘again’ in the 
proviso are also very significant and make it 
abundantly clear that they are referable to 
two legal proceedings. 


(ii) As we have already shown our con- 
struction is not opposed to the views express- 
ed by P. N. Mookerjee, J., in (1968) 72 Cal 
WN 155 and (1968) 72 Cal 241. It is true 
that there is one involved expression in the 
first of these two decisions which lends some 
suspicion that P. N. Mokerjee, J., favoured 
the construction sought to be given by A. N. 
Ray, J. But reading the judgment as a 
whole we do not think P. N. Mookerjee, J., 
really supported the construction suggested 
by A. N. Ray, J. 

(iii) This objection is not very clear to 
us. The tenant is to be given relief provid- 
ed he has not been given such relief already 
in an earlier suit for the prescribed default. 

(iv) There seems to be no objection in 
principle to give relief in the pending suit or 
appeal. In fact, the purpose of the provi- 
sions made in sub-section (1) and sub-sec- 
tion (2) of Section 17 as well as the sub- 
stantive provisions of Section 17 (4) is to 
give relief in a pending suit. The provision 
for such relief was made conditional and 
was to be refused in a case where the tenant 
had been a defaulter in the payment of rent 
for four months in a period of 12 months. 
This limitation upon the relief has, however, 
now been relaxed further. Such a tenant 
who has been guilty of the specified default 
twice and who has already obtained the relief 
once in regard to his first default would be 
denied the relief contemplated in sub-sec. (4). 
Tf the substantive provision by sub-section (4) 
is not wrong it is not understood why a 
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further check in favour of the tenant includ- 
ed in the proviso by the amendment will be 
wrong in principle. 

(v) This is not really a criticism. It is 
true that a new idea has been introduced and 
a further protection given to the tenant in 
the amendment of the proviso. The words 
quoted by Ray, J., have not been robbed of 
their effectiveness in the matter of granting 
relief. In fact, the scope of relief has been 
widened and the protection of the tenant has 
been made more effective than before by the 
amendment of the proviso. 


(vi) This is not an objection either. The 
clear intention of the legislature was to give 
a defaulting tenant a second chance to pay 
up his arrear dues and earn the protection 
given in sub-s. (4) of S. 17. The statement 
of objects and reasons of the Act IV of 1968 
makes that clear. The legislature apparently 
thought that such an opportunity should be 
given to the tenant and the lack of such op- 
portunity in the earlier framing of the sta- 
tute was an evil which is sought to be reme- 
died by the present amendment. Besides, as 
I have already said the word ‘such’ and the 
word ‘again’ in the amended proviso make 
reference to a second suit almost inevitable. 
The fact that certain words have a necessary 
implication cannot be a criticism of those 
words. 

(vii) This is not a criticism either. This 
is clearly exposition of what is the effect 
of the amended proviso. 


34. In the view that we have taken 
about the construction of the amended pro- 
viso to sub-section (4) of Section 17 the ap- 
pellant in this case will come within the am- 
bit of the protection of the proviso. It is 
nobody’s case that the appellant has on an 
earlier occasion obtained relief under sub- 
section (4) of Section 17. Therefore, the ap- 
pellant will be entitled to relief under the 
sub-section (4) this time. That means if the 
tenant has made deposit or payment as re- 
quired by sub-section (1), sub-section (2) or 
sub-section (2-A), no decree or order for 
delivery of possession of the premises to the 
landlord shall be made on the ground of de- 
fault in the payment of rent by the tenant. 

35. The only point which remains 
for us to consider, therefore, is as to whe- 
ther the appellant has made the deposit or 
payment which will entitle him to the pro- 
tection of sub-section (4). Mr. Tandon ap- 
pearing for the respondent before us sought 
to make out a case that the appellant has 
not complied with the requirement of either 
Section 17 (1) or Section 17 (2). In our 
view the respondent cannot be allowed to 
raise this contention now after having ag- 
reed about the consent order that was pass- 
ed by the trial Judge on the tenant’s appli- 
cation under Section 17 (2) of the Act of 
1956. As we have already stated, both the 
landlord and the tenant had agreed before 
the learned trial Judge that the disputes be- 
tween the parties regarding the merits of the 
application will be heard at the time of -the 
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trial and that the respondent would, in the 
meantime, deposit rent from Shravan to 
Pous 2020 S. Y. with statutory interest at 
the rate of Rs. 20/- per month in terms of 
Section 17 (2) of the Act with effect from 
the date of the order. They had furthen 
agreed that this payment was without preju- 
dice to the tenant’s right to agitate at the 
time of trial that he had already paid the 
disputed rents before. It appears that pur- 
suant to the consent order, the tenant depo- 
sited a total sum of Rs. 178/- and furthen 
went on depositing current rents from month 
to month beginning from the month of 
Falgoon 2020 S. Y. in, the trial Court till 
the disposal of the suit. Since this order 
had been complied with by the tenant and 
the landlord had taken advantage of such 
compliance, it was no longer open to him 
to contend that the order was not strictly in 
terms of Section 17 (2) of the Act of 1956 
and that consequently the tenant has not 
complied with the requirements of Sec. 17 (2). 

36. In view of the foregoing conside- 
ration there is no doubt about the result of 
this appeal. It is nobody’s case that the 
appellant has obtained relief under the said 
proviso in an earlier suit. It is clear, there- 
fore, that no decree of eviction or no order 
for delivery of possession of the suit premi- 
ses could be made in the present suit, 
Though the decree passed by the learned trial 
Judge was quite correct at the point of time 
when the learned trial Judge delivered this 
judgment it has now become untenable in 
view of the amendment of the proviso to 
sub-section (4) of Section 17, and we must 
allow the appeal. 

37. In these circumstances we have 
to set aside the decree of the learned trial 
Judge. We order, however, that in view of 
the peculiar circumstances of the case and 
also in terms of the amended proviso that 
the appellant should pay costs to the respon- 
dent both in the Court below and in the ap- 
peal and all previous proceedings in connec- 
tion with this appeal. 

SABYASACHI MUKHARIL J:— 38. 
I agree. 


; M. M. DUTT, J.u— 39. I agree. 


Appeal allowed. 
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fault for which he had obtained relief in an 
earlier suit, he will be entitled to the protec- 
tion given by the previso to sub-sec. (4) — 
The Proviso contemplates that the “relief” 
must have been obtained im earlier suit and 
not in the same suit. AIR 1973 Cal 204, 


Followed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 204 = F. A. No. 565 


of 1965, Jamuna Prasad Chowrasia 
v. Kishorilal Poddar 

(1968) 72 Cal WN 155, Gour Dev 
Mukherjee v. Purnima Devi 

(1968) 72 Cal WN 241 = ILR (1968) 
1 Cal 216, Bata Shoe , Co: (P) Ltd. 
v. Ayesha Bibi Matwali 5 


1, 6 


Amiya Kumar Bose and Malay Kumar 


Bose, for Appellant; M. C. Surana, for Res- 
pondent. 

ARUN K. MUKHERJEA, J:— This 
appeal has come up for hearing and disposal 
before this Full Bench upon a reference 
made by A. N. Ray and S. K. Mukherjea, 
JJ., under Chapter It Rule 1 (ii) of the Appel- 
late Side Rules of this High Court. During 
the hearing of the appeal before their Lord- 
ships a question arose as to the interpretation 
of the proviso to sub-sec. (4) of Sec. 17 of 
the West Bengal Premises Tenancy Act, 1956 
as amended by Act IV of 1968. The same 

oint had been raised in anome appeal 
eard by their | Lordships, namely, F. A. No. 
565 of 1965 = (reported in AIR 1973 Cal 
204), Jamuna Prasad Chowrasia v. Kishorilal 
Poddar. That appeal was also referred by 
their Lordships for a decision by a Full 
Bench. The short facts and circumstances 
of this appeal are as follows: 


2. The defendants M/s. Radharam 
Sohanlal were the plaintiff's tenants in res- 
pect of one Guddy room in the ground floor 
and 3 rooms on the top floor of premises 
No. 3-A, Mullick Street, Calcutta, at a ren- 
tal of Rs. 238/- per month payable ao 
ing to the English calendar month. 
plaintiff complains that the defendants ns 
faulted in payment of rent for more than 
four months within a period of 12 months 
since April 1963. The plaintiff served a 
notice to quit on the defendants calling upon 
the defendants to quit and vacate the premi- 
ses in suit on the last day of September, 
1963. The defendants not having complied 
with the said notice the plaintiff filed the 
suit for eviction. The plaintiff contended 
that by having defaulted in payment of rent 
for more than four months within a period 
of 12 months the defendants have forfeited 
their right to be‘protected under the provi- 
a a West Bengal Premises Tenancy Act 
o; 


3. The defendants contested the suit 
by filing a written statement. They took 
various technical objections and, in any case, 
denied the story of default in the matter of 
payment of rent. They came out with the 
story that they had surrendered the three 
rooms on the top floor and were entitled 
under an agreement with the landlord to a 
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deduction of rent. The defendants, however, 
continued to pay rent at the former rate so 
that in the result they had made some ex- 
cess payments which were to be adjusted 
against future rents from April 1963. There- 
fore, the defendants said, they had not com- 
mitted any default. On these pleadings the 
following issues were framed for determi- 
nation:— 

(1) Is there any relationship of land- 
ine and tenant between the parties to the 
suit . 
(2) Has the tenancy in suit been pro- 
perly described? 

(3) Is the defendant a defaulter as alleg- 
ed in the plaint? Is he entitled to no protec- 
tion against eviction? ` 

(4) Have statutory notices been duly 
served? If so, were they valid and suffi- 
cient? 

(5) Is the plaintiff entitled to a decree 
in ejectment as prayed for? 


4. After the evidence had been taken 
the learned trial Judge found in favour 
of the plaintiff on all the issues and 
decreed the suit in favour of the plain- 
tiff. The defendants thereupon appeal- 
ed from the judgment and order of evic- 
tion in this Court. The appeal came up for 
hearing before A. N. Ray, J. and S. K. 
Mukherjea, J. During the hearing of the 
appeal the appellants Claimed that since the 
had made payment in terms of Section 17 (2 
of the West Bengal Premises Tenancy Act 
and since they never had obtained relief 
under sub-section (4) of Section’ 17 of the 
Act they were by virtue of the amended 
proviso entitled to the protection given by 
sub-section (4). In other words, no decree 
from eviction or order to take delivery of 
possession can be passed against them in 
this appeal. Ray, J. and Mukherjea, Y., did 
not agree about the scope and effect of the 
amended proviso and thereupon made this 
reference. 


5. S. K. Mukherjea, J., favoured the 
construction that if a defaulting tenant has 
made deposits in terms of sub-section (1) 
and sub-section (2) of Section 17 and if he 
has not obtained any relief under sub-sec- 
tion (4) in an earlier suit no decree or order 
for delivery of possession is to be passed 
against him by any Court by reason of the 
aforesaid amended proviso. On the other 
hand, Ray, J., favoured the construction that 
the second default mentioned in the amend- 
ed proviso need not be a default which is 
the subject-matter of a second suit and that 
all the defaults referred to in the Act are 
defaults ‘in the same suit, so that where a 
defaulting tenant has defaulted in the pay- 
ment of rent for four months for a second 
time within a period of 12 months the tenant 
would not be entitled to relief contemplated 
in sub-section (4) of Section 17. Their Lord- 
ships both sought to derive support for thei» 
respective views from two earlier Bench deci- 
sions in Gourdev Mukherjee v. Purnima 
Devi, (1968) 72 Cal WN 155 and Bata Shoe 
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Co. (P) Ltd. case, (1968) 72 Cal WN 241. 
Confronted with this situation their Lord- 
ships preferred the matter for decision by a 
Full Bench along with another appeal in 
which also the same point arose, 

6. We have just now delivered our 
judgment in F. A. No. 565 of 1965 = 
(reported in AIR 1973 Cal 204) in 
which we have held that under amended 
proviso no decree or order for delivery of 
possession can be made against a tenant who 
has not committed a default in payment of 
rent for four months within a period of 12 
months after having once before obtained 
the same relief in a suit. In the instant 
case, it is nobody’s contention that the ap- 
pellant had made a default for which they 
had obtained relief in an earlier suit. In the 
facts and circumstances of the case, there- 
fore, the appellant will be entitled to the 
protection given by the amended proviso to 
sub-section (4) of Section 17 of the Act. 

7. In the result, we allow the appeal 
and set aside the decree passed by the learn- 
ed Subordinate Judge. We order, however, 
that the respondent will get the costs of both 
the suit and the appeal. 

SABYASACHI MUKHARYL, J:;— 8, 
T agree. ‘ 

M. M. DUTT, J.-— -9 I agree. 
: Appeal allowed. 
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A. F. O. O. No. 271 of 1971, 
Case No. 74 of 1971, DJ- 14-7-1972. 
Index Note:— (A) Arbitration Act 
(1940), Section 39 — Appeals — Staying or 
refusing to stay legal proceedings under Sec- 
tion 34 — Interference. (X-Ref: Sec. 34), 
Brief Note: — (A) A Court of Appeal 
can interfere with a’ discretionary order 
passed under Section 34 only if it comes to 
the conclusion that the trial Court has act- 
ed unreasonably or capriciously or has ig- 
mored relevant facts or has adopted an un- 
judicial approach. AIR 1960 SC 1156 and 
AIR 1967 SC 249, Rel. on. (Para 15) 
- Index Note-— (8) Arbitration Act 
(1940), S. 34 — Steps in the proceedings — 
Any Act which shows an umequivocal intem- 
tion on the part of the defendant to proceed 
with the suit would be a step in the proceed- 


ings. 

Brief Note:—- (B) Where the Court 
came to the conclusion that the defendant 
had expressed an unequivocal and unambigu- 
ous intention to defend the suit by obtaining 
an order of adjournment, that conclusion 
could not be called either unreasonable or 
capricious or. unjudicial. Case law discussed. 
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Index Note :— (C) Arbitration Act 
om)» S. 34 — Stay when may not be grant- 
e 


Brief Note:— (C) The conclusion of 
the Court that as a result of the impounding 
of the goods by Pakistan complex questions 
of law are likely to arise in the suit and 
therefore the matter should not be referred 
to arbitration cannot be called either an 


unreasonable op capricious conclusion. 
(Para 34) 
Cases Referred: Chronological Paras 


(1969) A. F. O. O. No. 103 of 1969 
(Ca), Angus Co. Ltd. v. Eastern 
+ Dealers Ltd. 


AIR 1967 SC 249 = 1966 Supp SCR 
215, Uttar Pradesh Co-operative Fede- 
ration Ltd. v. Sunder Bros. Delhi 14 
AIR 1960 SC 1156 = (1960) 3 SCR 
713, Printers (Mysore) Private Ltd. 
v. Pothan Joseph 13 
ATR 1958 Punj 19 = ILR (1957) Punj 
1760, Daulat Ram Rala Ram v. State 


of Punjab 29 
AIR 1957 Punj 223 = 59 Pun LR 

567, Punjab State v. Moji Ram 27 
AIR 1953 Him Pra 75, State of Hima- 

chal Pradesh v. Lalchand Sahai 23 


AIR 1952 Punj 109 = M/s. Charan 
Das and Sons y. M/s. Harbhajan 
Singh Hardit Singh 25 

1942 AC 130, Charles Osenton & Co. 

sto; 


v. Jo n 13 
AIR 1926 Bom 596 = ILR 50 Bom 
ep American Trading Co. v. Bird jò 
0. 
AIR 1924 Cal 789 = 28 Cal WN 
771, Karnani Industrial Bank Ltd. 
v. Satya Niranjan Shaw 22 


T. K. BASU, Ja— This is an appeal 
arising out of the judgment and order pass- 
ed by Salil K. Roy Chowdhury, J., dated 
the 20th August, 1971, dismissing an appli- 
cation for stay of a suit under Section 34 
of the Arbitration Act, 1940. i 

2. Although the facts have been 
fally noted by the learned trial Judge, they 
may be briefly recorded. 

» The appellant Union of India ac- 
cepted a tender of the respondent with regard 
to the supply of G. I. Steel tubes of parti- 
cular specifications. The contract constitut- 
ed by such acceptancė of the tender contain- 
ed the usual arbitration clause. The con- 
tract also contained a Price Increased Clause. 
The respondent preferred a claim against the 
appellant based on this . clause relating to 
the increase in the price of steel. Out of 
this claim, the appellant allowed only a por- 
tion. Thereafter a notice under Section 80 
of the Civil Procedure Code was served on 
the appellant for the balance of the claim 
and a suit was instituted in this Court on 
the 27th January, 1970 praying for a decree 
for Rs. 16,46,080.58P. being Suit No. 67 of 
1970. The Writ of summons was duly serv- 
ed on the appellant. The suit appeared in 
the Warning list of Undefended Suits, on 
the 17th February, 1971, 3rd March, 1971 
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and 17th March, 1971. On the 19th March, 
1971 when the suit appeared in the Peremp- 
tory list of the Undefended suits; learned 
Counsel appeared before the learned Judge 
and asked for an adjournment. The minut- 
es of the order made on the date is material 
and may be set out: 


“Order dated the 19th March, 1971 Cor. 
K. L. Roy, J., Mr. P. K. Sen prays for ad- 
journment. Mr. Bhaskar Sen for the plain- 
tiff submits. The Cor. adjourned for a fort- 
night. All costs thrown away to be costs in 
= cause, so far as the plaintiff is concern- 
e Fad 

4. The suit again appeared in -the list 
on the ist April, 1971 when the following 
order was made:, 


“Order dated 1st April, 1971 of K. L. 
Roy, J. Mr. N. C. Roy Chowdhury men- 
tions and asks for an adjournment on the 
ground that the respondent will make an ap- 
plication under Section 34 of the Arbitration 
Act, 1940. 

Mr. Bhaskar Sen for the plaintiff oppos- 
a The Cor. adjourned till 8th of ApriL 

971.” 


5. Thereafter the application out of 
which the present appeal arises was made by 
the appellant on the 6th April, 1971. 


6 In delivering his judgment the 
learned trial Judge adverted to three princi- 
pal questions as will appear from the follow- 
ing observations in the judgment: 

“Three questions are-to be gone into in 
this application: Firstly, whether in the 
facts and circumstances of this case the peti- 
tioner(s) have taken a step in the proceeding 
whereby (they) have been debarred from 
making any application under S. 34 of the 
Arbitration Act, 1940; secondly, whether the 
disputes between the parties involved an 
intricate and complicated question of law 
and thirdly, whether the petitioners were 
ready and willing at the commencement of 
the proceeding to do all things necessary to 
the proper conduct of the arbitration.” 

7. On the first question after notic- 
ing a number of decisions cited before the 
learned trial Judge the proposition of law 
is summarised in the judgment as follows: 

“I do not think it is necessary for me 
to refer the said decisions in detail as it is 

now well settled as would appear from the 

said decisions that any act which shows an 
unequivocal intention on the part of the de- 
fendant to proceed with the suit would be a 
Step in the proceedings. Such an act may 
“be of diverse nature depending on the facts 
and circumstances of each and the substance 
is that whether from such an act the inten- 
tion of the defendant is clear and unambi- 
guous to defend and proceed with the suit 
or proceeding.” 

8. Applying the above proposition 
of law to the facts of the present case the 
learned trial Judge has come to the conclu- 
sion that the defendant expressed an un- 
equivocal and unambiguous intention to de- 
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fend this suit and got the suit adjourned and 
in fact the Court directed that all costs 


thrown away to be costs in the cause, that 
is in the said suit. 

9. On the second question the con- 
clusion of the learned trial Judge is found in 
the following observations in the judgment: 


“Secondly, in the fact of this case as it 
appears from the plaint that there is a 
question of part of the goods despatched 
by Steamer to the petitioner by the respon- 
dent was seized during transit by the Gov- 
ernment of Pakistan due to the hostilities 
then existing between India and Pakistan 
and as such complicated questions involv- 
ing International Law and Law of Contract 
would arise in adjudication of the disputes 
between the parties. That itself is a con- 
sideration for the Court in not exercising 
discretion under Section 34 of the Arbitra- 
tion Act, 1940 in favour of staying the 
suit.” 

10. On the third question the learn- 
ed trial Judge comes to the following con- 
clusion: 

“Applying the well-settled principles 
for granting stay under Section 34 of the 
Arbitration Act in the facts and circum- 
stances of this case. I hold that the peti- 
tioner has taken a clear and unequivocal 
step in the proceeding within the meaning 
of Section 34 of the Arbitration Act, 1940 
and as such the application is not main- 
tainable.” 


11. Mr. M. N. Banerjee appearing 
on behalf of the appellant assailed the 
judgment of the learned trial Judge as be- 


ing wrong on all the three grounds on 
merits, 
12. But before we deal with these 


contentions on merits it would be useful to 
remind ourselves of the limits of the right 
of interference by a Court of Appeal in 
dealing with a discretionary order of a 
learned trial Judge passed under Section 34 
of the Arbitration Act, 1940. 

13. Mr. Biswarup Gupta appearing 
on behalf of the respondent strongly relied 
on a decision of the Supreme Court on this 
aspect of the matter. That is a decision in - 
the case of the Printers (Mysore) Private 
Ltd. v. Pothan Joseph, reported in l 
1960 SC 1156 in which Gajendragadkar, J. 
(as he then was) observed as follows:— 


“Where the discretion vested in the 
court under Section 34 has been exercised 
by the trial Court the appellate Court 
should be allowed to interfere with the 
exercise of the said discretion. In dealing 
with the matter raised before it at the ap- 
pellate stage the appellate Court would 
normally not be justified in interfering with 
the exercise of discretion under appeal sole- 
ly on the ground that if it had considered 
the matter at the trial stage it would have 
come to a contrary conclusion. If the dis- 
cretion has been exercised by the trial 
Court reasonably and in a judicial manney 
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the fact that the appellate Court would 
have taken a different view may not justify 
interference with the trial Court’s exercise 
of discretion. As is often said, it is ordi- 
narily not open to the appellate Court to 
substitute its own exercise of discretion for 
that of the trial Judge, but if it appears 
to the appellate Court that in exercising its 
discretion the trial Court has acted un- 
reasonably or capriciously or has ignored 
relevant facts and has adopted an unjudicial 
approach then it would certainly be open 
to the appellate Court—and in many cases 
it may be its duty—to interfere with the 
trial Court’s exercise of discretion. In cases 
falling under this class the exercise of dis- 
cretion by the trial Court is in law wrong- 
ful and improper and that would certainly 
justify and call for interference from the 
appellate Court. These principles are well 
established; but, as has been observed by 
Viscount Simon L. C. in Charles Osenton 
and Co. v. Johnston, (1942) AC 130 at p. 
138 ‘the law as to the reversal by a Court 


of Appeal of an order made by a Judge’ 


below in the exercise of his discretion is 

- Well established, and any difficulty that 
arises is due only to the application of well 
settled principles in an individual case.” 


14, In a latter decision of the Sup- 
feme Court in the case of Uttar Pradesh 
Co-operative Federation Ltd. v. Sunder 


Bros., Delhi, reported in AIR 1967 SC 249 
there are almost identical observations on 
this an of the matter at page 253 of the 
report. 


15. That being the legal position as 
settled by Supreme Court it is clear that the 
Court of Appeal can interfere with a dis- 
cretionary order passed by the learned trial 
Judge under Section 34 of the Arbitration 
Act only if the Court of Appeal comes to 
the conclusion that the trial Court in exer- 
cising its discretion has acted unreasonably 
or capriciously or has ignored relevant facts 
or has adopted an unjudicial approach. We 
may at ‘this stage observe as will appear 
from the reasons which will be given here- 
inafter that we, have no hesitation in hold- 
ing that the discretionary order of the 
learned trial Judge is not vitiated by any 
of the infirmities which we have mentioned 
above. In other words, the decision of 
the learned trial Judge cannot be called 
either unreasonable or capricious or having 
ignored relevant facts or having adopted an 
unjudicial approach. We will proceed to 
deal with the merits of the contentions to 
show why we have come to the above con- 
clusion. 


16. - Mr. M. N. Banerjee for the ap- 
pellant contended in the first place that 
when the learned counsel for the appellant 
mentioned the matter before K. L. Roy, J. 
on the 19th March, 1971 when the order 
for adjournment and the order for costs 
Was made and which we have set out here- 
fnabove; neither the instructing solicitor nor 
the learned counsel was aware of what the 
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suit was about. In other words, at that 
stage the learned lawyers acting on behalf 
of the appellant Union of India were com- 
pletely ignorant of the nature of the claim 
made in this suit as also of the question 
whether there was any arbitration agree- 
ment covering the subject-matter of the dis- 
pute in this suit. The very foundation of 
this argument is, however, completely de- 
molished if we turn to the affidavit-in-oppo- 
sition filed on behalf of the appellant in 
the application under Section 34 of the 
Arbitration Act before the trial Court. 
That is the affidavit of Kalyan Kumar Nag 
affirmed on the 28th June, 1971. The mate- 
tial portion of paragraph 19 (which is to 
be found at pages 130-131 of the Paper 
Book) is as follows: 


“With reference to paragraph 16 of the 
said affidavit I reiterate what is stated in 
paragraph 17 of the petition and save what 
are matters of record I deny each and 
every allegation and contention contained 
in the said paragraph. I say that on 19th 
March, 1971 counsel appeared on behalf of 
Union of India and prayed that the suit 
should go out of the list as the subject- 
matter of the suit was covered by arbitra- 
tion agreement. Necessary instructions bad 
to be obtained from Delhi for moving the 
application. On such representation his 
Lordship the late Honourable Mr. Justice 
K. L. Roy was pleased to direct that the 
suit should not be placed on the list for 
fortnight to enable the defendant to take 
necessary steps in the meantime and cost 
of the day was reserved. On ist April, 
1971 on the representation of the counsel 
of Union of India that the instruction from 
New Delhi has just been received for stay- 
ing the suit under the Arbitration Act, and 
that application for the same have to be 
prepared. His Lordship the late Honour- 
able Mr. Justice K. L. Roy was pleased to 
adjourn the suit till 8th April, 1971 to 
enable the petitioner to make the applica- 
er under Section 34 of the Arbitration 

ct.” 


17. This statement on oath on be- 
half of the appellant clearly shows that the 
learned Jawyers for the appellant were fully 
aware on the 19th March, 1971 that the 
subject-matter of the suit was covered by 
In fact, accord- 
ing to this affidavit the matter was mention- 
ed for an adjournment on that very ground. 
From the order dated the 19th March, 1971 
made by K. L. Roy, J. it does not appear 
that the adjournment was given for the 
purpose of making an application under 
Section 34 of the Arbitration Act. In mak- 
ing the order, the learned Judge directed 
that in so far as plaintiff is concerned the 
costs thrown away would be costs in the 
cause. This order, it seems to us, could 
only have been made on the postulate that 
the cause was to be kept alive and proceed- 
ed with. There is another aspect of this 
order to which we shall avert immediately. 
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This order is to be contra-distinguished 
with the latter order of the same learned 
Judge dated the ist April, 1971 where it 
was clearly recorded that the adjournment 
was being sought for making an applica- 


ier under Section 34 of the Arbitration 
ct. 

18. In these circumstances the 
learned trial Judge construed the earlier 


order of the 19th March, 1971 as evincing 
the intention on the part of the appellant 
to proceed with the suit. 


19. The -other aspect of the matter 
raises a rather interesting question of law 
` which we put to the learned counsel on 
behalf of the appellant and to which in our 
view there was no clear-cut or satisfactory 
answer. As we have said, the order of 
K. L. Roy, J. dated the 19th March, 1971 
directed that the costs of the plaintiff which 
were thrown away would be costs in the 
cause, that is to say, if the plaintiff suc- 
ceeded in the suit and was awarded the 
costs it would be entitled to include in 
such costs the costs incurred as a result of 
that adjournment. Mr. Banerjee ‘in this 
connection relied on a decision in the case 
of the American Trading Co. v. Bird and 
Co., reported in ILR 50 Bom 430 = (AR 
1926 Bom 596) in support of the proposi- 
tion that such costs would be part of the 
general costs of the suit. We shall assume 
for the purpose of this case that it would 
be so. Even then if at the ultimate hear- 
ing of the application under Section 34 the 
learned trial Judge had granted a stay of 
the suit it would in our view have com- 
pletely nullified the order for costs made 
by K. L. Roy, J. on the 19th March and 
made the same infructuous. This, it seems 
to us, was one of relevant considerations 
which weighed that the learned trial Judge 
in exercising his discretion in refusing to 
stay the suit. 

20. Without expressing any further 
definite opinion on this aspect of the case 
it is our view that, if on a consideration 
of the totality of all the circumstances 
which we have mentioned above, the learn- 
ed trial Judge, came to the conclusion that 
the appellant had expressed an unequivocal 
and unambiguous intention to defend the 
suit by obtaining the order dated the 19th 
March, 1971, that conclusion cannot be 
called either unreasonable or capricious or 
unjudicial and calling for our interference 
on appeal. 


21, Mr. Banerjee for the appellant 
referred to the certain decisions in this con- 
nection which may now be noticed. 


22. Our attention was drawn to a 
decision of a Division Bench of this Court 
in the case of the Karnani Industrial Bank 
Ltd. v. Satya Niranjan Shaw, reported in 
28 Cal WN 771 = (AIR 1924 Cal 789). In 
that case it was held that a verbal prayer 
by defendant’s counsel for further time to 
file written statement in reply to Court’s 


. knew that the subject-matter 
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question is “taking a step in the proceed- 
ings,” within the meaning of Section 19 of 
the Arbitration Act of 1899 which corres- 
ponds to Section 34 of the present Act. 


23. Reliance was next placed on @ 
decision in the case of State of Himac 
Pradesh v. Lalchand Shahi reported in AIR 
1953 Him Pra 75. In that case it was held 
that before any act of a party in the nature 
of an application for adjournment can be 
interpreted as the taking by him of a step 
in the proceedings, it must be the act of 
a party willing that the suit should pro- 
ceed. That being so, the act of a counsel 
for a party in asking for an adjournment 
before having received any instructions 
from his client cannot be construed as in- 
dicating that he was willing that the svii - 
should proceed. 

24. This case is clearly distinguish- 
able from the facts of the present case. As 
we have already indicated the affidavit of 
the appellant itself shows that its lawyers 
of the suit 
was covered by an arbitration agreement 
when the first application for adjournment 
was made, 


25. Reference was next made to 4 
decision of the Punjab High Court in the 
case of Messrs. Charan Das and Sons v. 
Messrs. Harbhajan Singh Hardit Singh re- 
ported in AIR 1952 Punj 109. In that case, 
it was held that a defendant against whom 
a suit has been ordered to proceed ex parte 
is not entitled to take any step in the pro- 
ceedings unless he gets the ex parte ordep 
set aside so that he can apply for stay under 
Section 34 of the Arbitration Act. Hence, 
if after the setting aside of the ex parte 
order, the defendant, without taking any 
other step, applies for stay under Section 34 
he would not be precluded from obtaining 
the stay by reason of his prior application 
for setting aside the ex parte order. 

26. With respect, we are in entire 
agreement with the decision of the learned 
single Judge of the Punjab High Court, 
Obviously in the peculiar facts of that case, 
unless the order for ex parte proceedings 
was got out of the way, the plaintiff could 
not possibly make any application for stay 
of the suit under Section 34 of the Arbitra~ 
tion Act. We do not, however, say how 
this decision rendered as it has been, in the 
peculiar facts and circumstances of that 
case, is of any assistance to the appellant. 


27. Reference was next made to 
another decision of the Punjab High Court 
in the case of Punjab State v. Moji Ram 
reported in AIR 1957 Punj 223. In that 
case it was held that where in a suit against 
the Government, on the date filed for ap- 
pearance of the defendant, the Government 
pleader appeared voluntarily without any 
authority from Government to represent it 
in the case and asked for adjournment fop 
filing a written statement on the assumption 
that in due course he would receive instruc- 
tion from the Government it cannot be 
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said that the Government, the defendant, 
fook any step at all in the proceedings. In 
any case application for adjournment in 
such circumstances really amounts to an 
application to get time to discover the exact 
nature of the suit and nothing more. It 
cannot at all be said that the application 
was made with a view to take a step in the 
proceedings within the meaning of Section 
34 of the Arbitration Act. 

28. This case is also distinguishable 
on facts because as we have already said 
when the first prayer for adjournment was 
made in the present case, the learned law- 
yers had the necessary instructions. 


29. The last decision in this connec- 
tion is another judgment of the Punjab 
High Court in the case of Daulat Ram Rala 
Ram v. State of Punjab reported in AIR 
1958 Punj 19. In that case where on the 
first appearance in the suit the counsel for 
the defendant made a statement that his 
client wanted to present an application 
under Section 34 of the Arbitration Act and 
since the relevant records have not been re- 

. ceived he prayed for an adjournment, and 


the Court thereupon made the following 
order : 
‘For written statement of the defen- 


dant or application under Section 34, Arbi- 
tration Act, the case to come up on Ist 
July, 1955.” 

30. It was held that the prayer for 
adjournment in this case did not amount to 
a step in the proce anes of the suit, and 
therefore, could not be pleaded as a bav 
to the application under Section 34. 

31. With respect, we are again in 
complete agreement’ with the ratio of that 
decision. That is because there was no 
unequivocal intention expressed on behalf 
of the party to proceed with the suit as will 
appear from the nature of the prayer made 
before the learned Judge. We fail to see 
how this decision is of any assistance to 

- the appellant. 


_ 32 On the second conclusion of 
the learned trial Judge that the suit involves 
complicated questions of International Law 
and Law of Contract, the submission of 
fearned counsel on behalf of the appellant 
was that this point was never argued before 
the learned trial Judge. In so far as the 
records before us concerned, we must say 
that we have no possible means of ascer- 
taining the correctness of the contention. 
In the affidavit-in-opposition filed on behalf 
of the respondent before the trial „Court, 
however, the following statement occurs in 
sub-paragraph (h) of paragraph 3 at page 
30 of the Paper Book: 

“In terms of the said contract the res- 
pondent duly sent and/or despatched 12,210 
Hamilton Poles to Gauhati by Steamer in 
respect of which the price were F.O.B. Cal- 
cutta. In terms of the said contract and 
in law upon loading goods on Steamers, 
the property in the same duly passed to the 
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petitioner and the petitioner in fact paid 
90% of the price thereof. In respect of 
such of those poles for which a certificate 
from the consignee was received regarding 
arrival the petitioner also paid the balance 
10% of the price. During transit of the 
goods to Gauhati hostility between India 
and Pakistan broke out and in consequence 
thereof 5210 Hamilton Poles out of the 
said total number of 12,210 were detained 
and/or impounded by the Government of 
Pakistan amounting to Rs. 2,49,767.40P. 
The respondent states that the property in 
the said 5210 Hamilton Poles having passed 
to the petitioner, the respondent was and 
is entitled to retain 90% payment received 
and also obtain payment of the further 
10% of the price.” 


33. In paragraph 15 of pages 43-44 
of the Paper Book the following statement 
also occurs: 


“I say that the question involved in 
the present suit is of great intricacy and it 
is desirable that the Court should hear the 
suit instead of putting it down for arbi- 
tration.” : 


34. In anothee judgment delivered 
by us today in the case of the Angus Co. 
Ltd. v. Eastern Dealers Ltd. (A. F. O. O. 
No. 103 of 1969 (Cal.)) we have come to 
the conclusion that impounding of goods by 
Pakistan under somewhat similar circum- 
stances raises complex questions of law in- 
cluding the question as to even if the pro- 
perty in the goods had passed to the res- 
pondent it was entitled to payment in view 
of the provisions of Section 133B of the 
Defence of India Rules. As we have said 
in that judgment it is not for us to specu- 
late at this stage as to what manner of de- 
fence will be taken by the appellant in the 
written statement which is yet to be filled. 
Suffice it to say, that the conclusion of the 
learned trial Judge that as a result of the 
impounding of these goods by Pakistan 
complex questions of law are likely to arise 
in the suit and therefore the matter should 
not be referred to arbitration cannot be 
called either an unreasonable or capricious 
conclusion and calling for our interference 
in this appeal. 

35. The last contention advanced on 
behalf of the appellant was with regard to 
the third conclusion of the learned trial 
Judge that the appellant was not ready 
and willing to do all things necessary for 
the proper conduct of the arbitration at 
the commencement of the proceedings. It 
was submitted by Mr. N. C. Roy Chow- 
dhury who followed Mr. Banerjee that the 
finding of the learned trial Judge that be- 
cause the appellant took no steps to invoke 
the arbitration clause after the receipt of 
the notice under Section 80 of the Code of 
Civil Procedure shows that the appellant 
was not ready and willing to do all things 
necessary for the proper conduct of the 
arbitration could uot possibly be sustained. 
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It was submitted that it is only the conduct 
of the appellant after the filing of the suit 
that is germane in deciding this question 
of readiness and willingness. In any event, 
absence of readiness and willingness con- 
stitutes a bar in making an application under 
Section 34 in view of the provisions thereof 
and should not have been taken as a facs 
tor in exercising discretion in favour of not 
staying the suit by the learned trial Judge. 

36. | Whether the conduct of the ap- 
pellant after the receipt of the notice under 
Section 80 of the Code of Civil Procedure 
and before the filing of this suit is a rele- 
vant consideration in deciding its readiness 
and willingness to do all things necessary 
for the proper conduct of the arbitration 
may be a debatable question. But as would 
appear from the law enunciated in the 
Supreme Court case mentioned earlier, even 
if we are of the view that sitting as trial 
Judges in the hearing this application we 
would have come to conclusion different from 
that arrived at by the learned trial Judge, 
that, by itself, would not justify our inter- 
ference with the decision in appeal. We 
must further find that the decision is either 
unreasonable or capricious or ignores rele~ 
vant facts or is unjudicial. It seems to us 
that this third finding of the learned trial 
Judge is really a corollary of the first find- 
ing that the a appellant had evinced an un- 
equivocal an unambiguous intention to 
proceed with the suit. This must be so be- 
cause if the appellant was unambiguous 
ready and willing to proceed with the suit 
at all material times it could not be still 
ready and or willing to proceed with the 
arbitration. For the reasons given above, 
we have come to the conclusion that the 
first finding of the learned trial Judge does 
not warrant our interference as being un- 
reasonable or capricious. It would neces- 
sarily follow that the decision of the learn- 
ed trial Judge on the third question would 
similarly not justify our interference in the 
appeal. 

37. This disposes of all the conten- 
. tions raised on behalf of the parties. 


38. In the result, this appeal fails 
and is dismissed. All interim orders will 
stand vacated. The costs of this appeal 


would be costs in the suit. 
A. N. SEN, J.:— 39. I agree. 


Appeal dismissed. 
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India, Art. 226 — Infructuous writ — Peti- 
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not claiming the arrears of salary — Peti- 
tioner retiring during pendency of the petis 
tion — He mot having claimed the arrears 
of salary the decision of validity of rever- 
siom held became unnecessary im view of his 
retirement. @aras 7, 37, 32) 


Index Note- @) Constitution of 
India, Art. 311 (2) — Reversion from an 
officiating post to substantive post — No 
stigma or penalty so as to attract the Article, 

(Paras 9, 11, 22, 39) 

Brief Note:—- (B) There is no legal 
right to promotion. Reversion from the 
officiating ‘post to the substantive post does 
not amount to a penalty even though the 
State Government reverted the petitioner on 
the recommendation of the Public Service 
Commission made after taking into consi- 
deration his confidential records and the 
Character Roll that he was unsuitable for 
promotion.. (Para 30) 


Index Note- (C) Constitution of 
India, Art. 226 — Writ petition — Claim 
for arrears of salary barred umder Art. 7 of 
the Limitation Act (1963) — No writ will 
issue to claim barred debt. Paras 10, 37) 


Index Note:— (D) Constitution of 
India, Art. 166 —- Provisions of the Article 
are directory —- Nom-compliance with the 
provisions will not make am order invalid. 

(Paras 13, 45) 

Index Note:— (E) Constitution of 
India, Art. 226 — Allegation of mala fide 
~- Duty of the Court. ATR 1964 SC 962, 
Relied on. _ (Paras 22, 42, 43) 

Brief Note:-— (Œ) A mere submission 
that an order has been made mala fide, 
without any facts whatsoever, does not 
amount to a charge of mala fides. In a case, 
such as this, the Court will not be justified 
in carrying on an investigation on its own 
and then coming to a finding of mala fides 
on materials which the person charged with 
mala fides had no opportunity of contro- 
verting. 

miaa Note:— (F) Constitution of 
India, 226 — Procedure — Amend- 
ment of “petidion — No order for amend- 
ment can be made for agitating a claim 
which is barred by the limitation. 

(Para 34) 

Index Notes— (G) Constitution of 
India, Art. 226 — Petition for recovery of 
money — Phar maintainable. 


@aras 10, 34) 


Brief Note: (G) Orders xor recovery 
of money can be made by the Court in ex- 
ercise of its writ jurisdiction, but only in a 
limited class of cases, namely, where the 
statutory provision under which money 
was paid was declared by this Court to be 
void, or when money has been paid under 
orders which have been struck down. 

(Para 34) 
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The claim for arrears of pay and pen- 
gion, undoubtedly, involves an investigation 
into questions of fact which cannot be ad- 
judicated upon in a summary proceeding. 
Counsel for the appellants strenuously de- 
nied and disputed the respondent’s alleged 
claim for arrears of pay and pension. Fur- 
thermore, the writ proceedings cannot be 
treated to be an action for adjudicating up- 
on disputed questions of fact connected 
with recovery of money. (Para 37) 


Index Notes— (3) Constitution of 
India, Art. 226 — Claim totally outside the 
subject-matter of petition — Claim cannot 
be entertained merely because there was 
a prayer for “further and other relief? in 
the petition. (fara 35) 

Index Note:— (1) Constitution of India, 
Art. 226 — Subsequent events —~ Hi 
Court can consider in granting the relief. 
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P. B. MOKHARI, C. J.:— I have 
read the judgment about to be delivered by 
my learned brother B. C. Mitra, J. I agree 
and concur with his views. I wish, how- 
ever, to add the following observations. 


2. The Government of West Bengal 
through its Home Secretary and others are 
the appellants. The petitioner in the _ trial 
Court is the respondent in this appeal. The 
respondent made an application for a writ 
under Article 226 of the Constitution and 
prayed for a writ of mandamus, certiorari 
and prohibition for quashing the order for 
reversion or reduction in rank dated the 
Sth July, 1954, and notified in the notifica- 
tion in the Calcutta Police Gazette dated 
the 19th July, 1954, to the subordinate rank 
of Inspector of Police, Calcutta. 

3. The respondent was first appoint- 
ed to the Calcutta Police on the 10th Nov- 
ember, 1925, as a Sub-Inspector of Police. 


? 
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In 1939, the petitioner commenced officiat- 
ing as Inspector of the Calcutta Police. On 
the 27th February, 1942, the respondent’s 
name was empanelled in the list of persons 
fit for being promoted as Assistant Commis- 
sioner of Police. On the 3rd May, 1943, 
he was confirmed in the cadre of Inspector 
of Police. On the 7th May, 1948, he was 
appointed to act as Assistant Commissioner 
of Police. On the 22nd June, 1949, the 
respondent was declared to have passed 
with distinction the qualifying examination 
for promotion as Assistant Commissioner of 
Police and his name was included on the 
8th February, 1952, by the Selection Board 
in the list of persons fit for confirmation in 
the rank of Assistant Commissioner of 
Police. Thereafter he was posted to the 
Bengal Police on the 30th January, 1954, to 
act as the Deputy Superintendent of Police, 
Enforcement Branch, Midnapore. The res- 
pondent joined the post as temporary De- 
puty Superintendent of Police .at Midnapore 
on the 10th February, 1954. On the 9th 
July, 1954, this order reverting him to the 
substantive post of the Inspector of Cal- 
cutta Police was made. 


4. On the 24th July, 1954, the Gov- 
ernment wrote a letter to the respondent 
striking him off from the list of Inspectors 
fit for promotion to the rank of Assistant 
Commissioner of Police. On the 17th Nov- 
ember, 1954, the respondent submitted a 
memorial to the Home Minister for recon- 
sideration of the matter. Thereafter on the 
4th of January, 1955, the respondent moved 
this Court challenging the validity of the 
said order of reversion dated the 9th July, 
1954, and obtained the Rule. On the ist 
January, 1958, the petitioner retired from 
service in due course. On the 7th June, 
1963, this Rule was made absolute direct- 
ing the issue of a writ of certiorari quash- 
ing the impugned order and a Writ of Man- 
damus directing the appellants not to give 
effect to this order. 

5. The appellants thereafter in 1963 
filed the present appeal. 

6. The respondents petition under 
Article 226 of the Constitution is beset with 
many difficulties. The obvious difficulty, in 
my view, arises from the following 
grounds:—- 

It is said in the judgment under appeal 
as follows:— 

“Though it has not been contended on 
behalf of the respondents that the petition 
should fail on the ground that the peti- 
tioner has since retired from service under 
the respondents I should mention that the 
petition has not been rendered meaningless 
or infructuous by reason of the retirement 
of the petitioner because if the impugned 
order be quashed, he would get relief in 
respect of arrears of pay and pension on 
the footing that he has never been reverted 
from the post of Dy. Supdt., West Bengal 
Police. In this respect, I would like to re- 
fer to the observations of the Division 
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Bench in Rabindra v. General Manager, 
(1955) 59 Cal WN 859 at p. 869”. 


7. The point that arises is that the 
main relief that the respondent sought in 
the petition became inappropriate when the 
judgment under appeal was delivered. He 
prayed for a writ challenging the order of 
the 9th July, 1954, as notified in the Police 
Gazette dated the 19th July, 1954, but then 
he having retired in the meantime, the 
question of writ has become useless. When 
he made the petition on the 4th January, 
1955, he had three more years to go and 
the relief that he claimed in the petition 
was in order. But then he retired on the 
Ist January, 1958, in due course. After 
retirement, he cannot claim in the form 
that he has prayed. When the Rule was 
being heard in 1963 and when the judgment 
was delivered on the 7th June, 1963, the 
Rule had become infructuous. There was no 
Rule praying for arrears of pay and salary 
and pensions. The respondent should have 
amended the petition, for the learned Judge}’ 
said that the relief in respect of arrears of 
pay and pensions was claimed on the foot- 
ing that he was never reverted from the 
post of Deputy Superintendent of West 
Bengal Police. But not having done so, I 
do not know how such a relief can be 
given to him today from 1958 until 1972 at 
the date of hearing in this Court. In the 


appeal, the respondent never took any 
steps to amend the Penuon: A petition for 
amendment was filed in this urt when 


the hearing of the appeal was proceeding 
and when we had indicated that this was 
the main difficulty of the respondent. 


8. The judgment under appeal has 
relied on two main decisions. The first 
case on which the learned Judge relied on 
was Dineshwar Bhattacharya v. Chief Com- 
mercial Supdt., Eastern Railway, reported in 
AIR 1960 Cal 209. But it was overruled by 
the Supreme Court in AIR 1971 SC 1580. 
The second case on which the learned Judge 
relied on was Dhajadhari Dutta v. Union of 
India, AIR 1958 Cal 546, which again was 
overruled by the Court of Appeal in the 
decision reported in State of West Bengal v. 
Dhajadhari Dutta, AIR 1966 Cal 402. There 
it was held that the order of reversion from 
the officiating post to the substantive post 
cannot be vitiated on the ground that the 
State Government acted on the advice of the 
ad hoc Committee in that case. The State 
Government is the competent authority for 
making appointment to the post of 
Superintendent of Police which is a cadre 
post in the Indian Police Service. There- 
fore, if the appointing authority the State 
Government is competent to pass such an 
order of reversion, so long as the Government 
is the appointing authority the question how 
it formed its own mind by consulting the ad 
hoc committee cannot be relevant. When a 
person, who was officiating at the higher 
rank, has been reverted to the substantive 
post without giving him an opportunity to be 
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heard, such a reversion is neither demotion, 
nor reduction in rank nor a penalty; because 
the very notion of a person officiating im- 
plies with it that he has no legal right to the 
post. It was also stated by the Supreme Court 
in Shitla Sahai Srivastava v. General Mana- 
ger, North Eastern Railway, AIR 1966 SC 
1197, that losing some places in seniority list 
is not tantamount to reduction in rank with- 
in the meaning of Article 311 (2) of the Con- 
stitution of India. It was held that the deci- 
sion reported in AIR 1960 Cal 209, has been 
overruled by the decision of the Supreme 
Court in the High Court, Calcutta v. Amal 
Kumar Roy, AIR 1962 SC 1704. 


9. The position, therefore, is that 
that these two cases which were the founda- 
tion of the judgment under appeal can no 
longer be regarded as an authority for com- 
ing to the decision to which the learned Judge 
came. The whole point in this appeal is 
that the main and the only relief has become 
inappropriate. Only its consequential re- 
percussions are under review, namely, whe- 
ther the respondent would get any relief in 
respect of arrears of pay and pension on the 
footing that he has never been reverted from 
the post of Deputy Superintendent, West 
Bengal Police. 


10. Now, here comes the second 
difficulty of the respondent. A claim for 
money is not usually the subject-matter of a 
writ under Article 226 of the Constitution. 
But whether. there can be made a claim 
under Article 226 of the Constitution for 
money or not, there is an insuperable 
|difficulty on the way of the respondent. It 
is obvious here that the whole claim is barr- 
ed by limitation. It is barred under Art. 7 
of the Limitation Act of 1963. When a claim 
is obviously barred by limitation, no writ 
would issue to claim a barred debt. See E. G. 
Barsay v. State of Bombay, AIR 1961 SC 
1762. The principle of granting refund of 
tax may be properly a subject-matter under 
Art. 226 in some cases and the restriction on 
the exercise of that right are both ancillary or 
subsidiary matters relating to the primary head 
of tax. Therefore, the decision of M/s. Bur- 
mah Construction Co. v. State of Orissa, 
reported in AIR 1962 SC 1320, does not 
apply. The Supreme Court held there that 
the order for payment of money can be 
made under Article 226 to enforce a statu- 
tory obligation. But there is no statutory 
. obligation in this case. See also Suganmal 
v. State of Madhya Pradesh, AIR 1965 SC 
1740. Besides this being a case of an offi- 
ciating appointment, Dhingra’s case, Par- 
shotam Lal Dhingra v. Union of India, AIR 
1958 SC 36, in my view, has no application. 


11. The Supreme court decision in 
AIR 1971 SC 1580, in my view, is more 
appropriate to the instant appeal. That 
Supreme Court decision laid down that re- 
version within 5 years on administrative 
grounds of an officiating Superintendent of 
Police (whose name was included in List 2 





of Indian Police Service Scheme) to his sub- 
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Stantive post, assuming the Scheme provi- 
sions had the effect of statutory rules and 
regulations, does not amount to ‘punishment’. 
Following that decision, it seems to me that 
this appeal has to be allowed. 


12. The other point that was argued 
was on the basis of Article 166 of the Con- 
stitution of India where it is said that all exe- 
cutive action of the Government of a State 
shall be expressed to be taken in the name 
of the Governor and the orders and othen 
instruments made and executed in the name 
of the Governor shall be authenticated in 
such manner as may be specified in rules to 
be made by the Governor, and the validity 
of an order or instrument which is so au- 
thenticated shall not be called in question on 
the ground that it is not an order or instru- 
ment made or executed by the Governor. 
Further, the Governor shall make rules for 
the more convenient transaction of the busi- 
ness of the Government of the State, and 
for the allocation amongst Ministers of the 
said business with respect to which the Gov- 
ernor is by or under the Constitution re- 
quired to act in his discretion. 


13. Jt was the argument of the res- 
pondent that this order was not expressed in 
the name of the Governor. But here again 
Article 166 is directory and not mandatory 
as was held by the Supreme Court in Dat- 
tatraya Moreshwar v. The State of Bombay, 
AIR 1952 SC 181; P. Joseph John v. State 
of Travancore-Cochin, AIR 1955 SC 160, 
and State of Rajasthan v. Sripal Jain, AIR 
1963 SC 1323. This, again, is a point which 
has become irrelevant, because the respon- 
dent has retired in 1958 in due course. J, 
therefore, do not think that it is profitable to 
refer to the Rules of Business and to other 
provisions in Article 166 (2) and Article 166 


. (3) of the Constitution of India. 


14. On behalf of the respondent, the 
next argument is that there is a stigma in 
the order of reversion. It was argued that 
it was a stigma of penalty. The actual order 
reverting the respondent to his substantive 
rank of the Inspector of Police, Calcutta, 
will be found from the copy of the letter 
dated the 9th July, 1954, from the Under 
Secretary to the Government of West Ben- 
gal, Home (G. A.) Department, to the Com- 
missioner of Police, Calcutta, which was as 
follows: .- 

“Government have carefully considered 
the case of Shri Ram Chandra Chowdhury, 
Officiating Assistant Commissioner of Police, 
Calcutta, now temporarily employed as De- 
puty Superintendent of Police, Enforcement 
Branch, Midnapore, for continuance in that 

on an officiating basis. The Public 
Service Commission, West Bengal, who were 
consulted in the matter have advised that 
Shri Ram Chowdhury is unsuitable for pro- 
motion to a post of Assistant Commissioner 
of Police even on an officiating basis and 
that he should be reverted to his substantive 
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I am to add that Government have ac- 
cepted the recommendation of the commis- 
sion and have decided that Shri Choudhury 
should be reverted to his substantive rank of 
Inspector of Police.” 


15. The Commissioner's order dated 
the 19th July, 1954, which followed is under 
these terms:— 

“Government have carefully considered 
the case of Shri Ram Chandra Chowdhury, 
Officiating Assistant Commissioner of Police, 
Calcutta now temporarily employed as Dy. 
Superintendent of Police, Enforcement 
Branch, Midnapore, for continuance in that 
rank on an officiating basis in consultation 
with the Public Service Commission, West 
Bengal, and decided that Sri Chowdhury is 
unsuitable for promotion to a post of Assis- 
tant Commissioner of Police even on an offi- 
ciating basis and he should be reverted to 
his substantive rank of Inspector of Police. 

Shri Chowdhury is accordingly reverted 
to his substantive post of Inspector of Police 
with effect from 9-7-54, 

His name is taken off list No. 1 of In- 
spectors fit for promotion to the rank of 
Assistant Commissioner.” 

16. it is the allegation of the res- 
pondent that his confidential character re- 
port and roll was taken into consideration 
and the remarks against him were not com- 
municated to him and as such the order is 
vitiated. 


17. The respondent gave his previ- 
ous record, but in the affidavit-in-opposi- 


tion on behalf of the Government affirmed 
by Suhas Ranjan Das, Under Secretary to 
the Government of West Bengal, Home 
Department, he stated that— 


“The statements regarding rewards and 
punishments, as set out in part 1 of the 


Schedule annexed to the petition and mark- ' 


ed ‘A’ suffer from a material omission and 
an extract copy of which from the peti- 
tioner’s service book is set out as follows:— 

“A thoroughly unscrupulous, dishonest 
and unreliable officer. Has again been re- 
duced for another 3 months until 14-7-36 
for submitting false reports. Has also been 
transferred to North Town.” 


Besides, the following fact appears from 
the affidavit-in-opposition. The Under Sec- 
retary, Home Department, says that the 
respondent’s appointment as an officiating 
Deputy Superintendent of Police, Midna- 
pore, was equivalent in rank and status to 
that of the officiating Assistant Commis- 
sioner of Police, Calcutta. Thereafter, in 
paragraph 12 of the  affidavit-in-opposition, 
the caso of the Government is put as fol- 
lows:— 

The respondent had been reverted to 
his substantive post of Inspector of Police 
fn accordance with the recommendation of 
the Public Service Commission which had 
been accepted by the Government. The 
respondent was appointed to officiate as an 
Assistant Commissioner of Police in May 
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1948 and, therefore, it was not considered 
necessary to consult the Public Service Com- 
mission as the said officiating appointment 
was not considered likely at that time to 
continue for more than a year; but subse- 
quently, however, it happened that his ap- 
pointment as such continued beyond one 
year in one chain of vacancy or the other. 
In November 1953, the Public Service Com- 
mission suggested that a scrutiny should be 
made in respect of all temporary and/or 
officiating appointments in the rank of As- 
sistant Commissioners of Police which had 
been made without consultation with the 
Public Service Commission. The respon- 
dent’s case along with those of others simi- 
larly appointed were accordingly referred 
to the Public Service (Commission, West 
Bengal, for their opinion and/or recommen- 
dation as to whether the qualification of 
these officers were sufficient and also whe- 
ther their records of service proved them 
to have the requisite character and ability 
for appointment as Assistant Commissioners 
of Police. By the end of January 1954, 
the Public Service Commission, West Ben- 
gal, advised that it was unable to agree to 
the officiating appointment of two officers 
including the respondent and recommended 
that he should be reverted .to the substan- 
tive rank of Inspector of Police. The re- 
commendation was accepted by the Gov- 
ernment. 


18. There was also an affidavit by 
Shri S. N. Roy, the then Chief Secretary 
to the Government of West Bengal. He 
affirmed on the 18th February, 1959, that. 
he himself and the Home Secretary consi- ' 
dered the advice of the Public Service Com- 
mission and that advice had been accepted 
by the Government. The Rules of Business 
in Part II being the orders of the Chief 
Secretary made under Standing Order No. 
4 of the Standing Orders made by the 
Minister-in-Charge under Rule 15 of the 
Rules of Business may be referred to which 
gives to the Secretary of the relative de- 
partment that “the formulation of policy 
or departure from accepted policy are sub- 
mitted to me before disposal, cases in the 
different branches of the Home Department 
listed in the column 1 below shall be dis- 
posed of, or when so required by any rule 
or order shall be submitted for orders of 
the Minister-in-charge, by, or under the 
orders of the officers respectively specified 
in column 2”. Column 2 mentions the Sec- 
retary’s name and Column 1 mentions the 
name of Police Branch, Political Branch. 
That seems to have made the order inviol- 
able. All the questions under Article 166, 
therefore, are not only irrelevant but also 
satisfied. 


19. The Public Service Commission 
was quite justified in making the recom- 
mendation under the provisions of the Con- 
stitution of India in those circumstances. 
Scanning Article 320 of the Constitution, it 
seems to us to be clear that the Public Ser- 
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vice Commission has to be consulted on 
the principles to be followed in making 
appointments to Civil Services and posts 
and in making promotions or transfers from 
one service to another and on the suitabi- 
lity of candidates for such appointments, 
promotions or transfers. This is what the 
Public Service Commission has done in this 
case and they have advised that the respon- 
dent was not suitable. Taking an overall 
view of Article 320, we are satisfied that 
the Public Service Commission and the 
Government in this case acted reasonably 
well within the ambit of Article 320 of the 
Constitution. 


20. Under Section 3 of the West 
Bengal Police Act, 1952, the action of the 
Government in employing him as Deputy 
Superintendent of Police temporarily in 
place of officiating Assistant Commissioner 
of Police, Calcutta, was quite justified. It 
provides:— 

“It shall be lawful for the State Gov- 
ernment to employ members of the police 
force of Calcutta or the suburbs of Cal- 
cutta in any general police district, and 
members of any general police district in 
Calcutta or the suburbs of Calcutta; and 
while so employed every such member of 
a police force shall be deemed to be a mem- 
ber of the police force of the area in which 
he is so employed and to be vested with 
the powers, functions and privileges, and 
to be subject to liabilities of a member of 
the police force of that area.” 

21. The fact that it is a deeming 
provision shows clearly that he continued 
in the cadre of the Calcutta Police but tem- 


porarily employed as Deputy Superinten- 
dent of Police, Midnapore. 

22. The confidential records and 
the Character Roll are intended to apprise 


the administration of the fitness of the offi- 
ciating promotee. There is no legal right 
to a promotion. The administration is free 
to exercise its judgment on the basis of 
confidential report in the Character Rolls. 
Besides, there is no stigma and no penalty 
in this case. The Confidential Roll said 
that he was “unsuitable” for the promotion. 
That is not a stigma, as was decided in the 
Supreme Court: decision in State of Bom- 
bay v. F. A. Abraham, AIR 1962 SC 794. 
After all the promoting authorities should 
be judging whether he is suitable or unsuit- 
able for the promotion. In saying that 
there is no stigma or penalty, see also in 
this connection the Division Bench decision 
of this Court in Mukunda Murari Shaw v. 
K. Sen, (A. F. O. O. No. 130 of 1970, deli- 
vered on the 5-3-1972 (Cal.)). There is a 
charge of mala fides. But it is only made 
as a submission. That is not enough to 
support a petition under Article 226 of the 
Constitution on a charge of mala fides. See 
C. S. Rowjee v. State of Andhra Pradesh, 
AIR 1964 SC 962 at p. 969. 

23. With these observations, I allow 
the appeal, set aside the judgment and 
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order appealed from and discharge the 
Rule. 


24. There will be no order as to 
costs. 
25. The application for amendment 


which was filed during the hearing of the 
appeal is also dismissed.. The case of Cha- 
ran Das v. Amir Khan, 47 Ind App 255 = 
(AIR 1921 PC 50), has no application to 
the facts of this case. 


B. C. MITRA, J.:— 26. The res- 
pondent entered into service as a Sub-Ins- 
pector in the Calcutta Police from Novem- 
ber 10, 1925, and was promoted to the rank 
of Inspector of Police in 1939. He was 
confirmed in that rank on May 3, 1943. He 
was later selected by a Selection Board to 
officiate as Assistant Commissioner of 
Police and was also placed on the list of 
Inspectors fit for promotion to the rank of 
Assistant Commissioner. He was appointed 
in an officiating capacity to the post of As- 
sistant Commissioner of Police on May 7, 
1948. On January 30, 1954, he was ap- 
pointed to act as Deputy Superintendent of 
Police, Enforcement Branch, Midnapore, 
ane he joined that post on February 10, 


27. On July 24, 1954, the respon- 
dent was informed by a letter that he had 
been reverted to his substantive post of 
Inspector of Police with effect from July 9, 
1954, on the ground that he was unsuitable 
for promotion to the post of Assistant 
Commissioner, even in an officiating capa- 
city. His name was also struck off from 
the list of Inspectors fit for promotion to 
the rank of Assistant Commissioner. He 
continued in the Police service until bis 
retirement on January 1, 1958. Aggrieved 
by the order of reversion, the respondent 
obtained a Rule Nisi which was made abso- 
lute by a judgment and order dated June 7, 
1963, against which this appeal has been 
preferred. 


28. - On July 9, 1954, the State Gov- 
ernment made an order in which it` was 
stated that the respondent’s case was care- 
fully considered for his continuance as offi- 
ciating Assistant Commissioner of Police, 
Caleutta, and that the Public Service Com- 
mission was consulted, who advised that the 
respondent was unsuitable for promotion to 
the post of Assistant Commissioner of 
Police even on an officiating basis and 
should be reverted to his substantive rank. 
It was stated in the letter that the Govern- 
ment accepted the recommendation of the 
Public Service Commission and decided 
that the respondent should be reverted to 
his substantive rank of Inspector of Police. 
Pursuant to the order of the State Govern- 
ment, the Commissioner of Police made an 
order on July 19, 1954, directing that the 
respondent should be reverted to his sub- 
stantive post of Inspector of Police with 
effect from July 9, 1954, Although the 
order was made by the Commissioner on 
July 19, 1954, counsel fop the respondent 
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contended that it was actually communicat- 
ed to his client on July 24, 1954. A point 
was taken on behalf of the respondent that 
in so far the reversion was retrospective in 
its effect, as it was given effect to from 
July 9, 1954, the order of reversion was a 
penalty and Article 311 (2) of the Constitu- 
tion was attracted. In other words, it was 
argued that the order of reversion, assum- 
ing it to have been a valid order was actu- 
ally communicated to the respondent on 
July 24, 1954, but effect was given to the 
same from an earlier date, namely, July 9, 
1954. It was submitted that the respondent 
was deprived of the higher pay retrospec- 
tively from July 9, 1954, though it should 
have been given effect to only from the 
date of communication, namely, July 24, 
1954. In my view, there is a fallacy in this 
contention on behalf of the respondent. If 
the order of reversion is a valid order, the 
fact that the order was brought to the 
notice of the respondent on a day later 
than the date from which effect was intend- 


ed to be given to it, the loss of remunera- - 


tion at the higher rate can be no ground 
for holding that the order is invalid. The 
loss of pay at the higher rate is only con- 
sequential to the order of reversion, and 
if such an order is valid the injury caused 
by loss of pay cannot be held to be a 
penalty ‘so as to attract Article 311 (2) of 
the Constitution. The second i i 
from which the contention on behalf of the 
respondent suffers, is that the State Gov- 
ernment’s order dated July 9, 1954, did not 
purport to give effect to the respondent’s 
reversion retrospectively. There is nothing 
in that order to suggest that the order -is to 
be given effect to from any particular date. 
The order for reversion is the order of the 
State Government and that order cannot 
be challenged on the ground that it seeks 
to give retrospective effect to the order of 
reversion. 


29. The first point urged by Mr. 
Basak, Counsel for the appellants, was that 
the respondent had no right to the officiating 
post which he held, namely, the Deputy 
Superintendent of Police in the. West Ben- 
gal Police or the post of Assistant Com- 
missioner of Police in the Calcutta Police. 
It was argued that as the respondent had 
no right to that post, which he held in an 
officiating capacity, the order of reversion 
did not have the effect of reducing him in 

. The question of reduction in rank, 
it was argued, could arise only if the respon- 
dent had a right to the higher officiating 
rank to which he was appointed. In sup- 
port of this contention Mr. Basak relied on 
a decision of the Supreme Court AIR 1958 
SC 36. In that case, it was held that if a 
Government servant had a right to a parti- 
cular rank his reduction from that rank 
would operate as a penalty, for he would 
then lose the emoluments and privileges of 
that rank, but if he had no right to the par- 
ticular rank his reduction from the officiat- 
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ing higher rank to his substantive rank would 
not ordinarily be a punishment. Mr. Basak 
relied on another decision of the Supreme 
Court, State of Uttar Pradesh v. Madan 
Mohan Nagar, AIR 1967 SC 1260. In that 
case, a writ petition was filed for quashing 
an order of compulsory retirement. In the 
order of retirement, it was stated that- the 
public servant had outlived his utility. It was 
held that the statement regarding utility, at- 
tached a. stigma to the public servant as 
anyone who read the order would considey 
that there was something wrong with him op 
his capacity to work. It was held that the- 
order was violative of Article 311 (2) of the 
Constitution. We do not, however, see how 
this decision is of any assistance in this ap- 
peal, because the question before the Sup- 
reme Court was one of compulsory retire- 
ment and the question in this appeal is one 
of reversion from an officiating higher rank 
to a substantive rank of an employee. Mr. 
Basak also relied upon another decision of 
the Supreme Court I. N. Saksena v. ‘The 
State of Madhya Pradesh, AIR 1967 SC 
1264. That was also a case of compulsory 
retirement of a public servant and it was 
held that where the order contained express 
words from which a stigma could be’ infer- 
red, that order would amount to removal 
within the meaning of Article 311. But 
where there were no express words in the 
order itself that, it would throw any stigma 
on a government servant, the Court could 
not look into the background resulting in 
the passing of such order, in order to dis- 
cover whether some kind of stigma could be 
inferred. This decision again is of little as- 
sistance in this appeal because the question 
involved in this case was one of compulsory 
retirement. ‘The next case relied upon by 
Mr. Basak was R. Jeevaratnam v. State of 
Madras, AIR 1966 SC 951. Reliance was 
placed on this decision for the proposition 
that even if that portion of the order which 
gave retrospective effect to the order was 
held to be bad, the substantive order of re- 
version was severable and should be held to 
be good. In that case it was held that an 
order of dismissal with retrospective effect 
was, in substance, an order of dismissal as 
from the date of the order with the super- 
added direction that the order should ope- 
rate retrospectively as from an anterior date 
and also that the two parts of the order 
were severable. Relying on this decision, it 
was argued that even if the order of the 
Commissioner of Police, giving effect to the 
order of reversion from an anterior date was 
held to be bad, the substantive order of 
reversion could not be challenged on the 
ground, namely, that effect was sought to be 
given to it retrospectively. The two portions 
of the order, namely, the order of reversion 
and the direction that it should be given 
effect to retrospectively, in our view, are 
severable. It seems to us that this conten- 
tion of Counsel for the appellant is well- 
founded. Reliance was also placed on an- 
other decision of the Supreme Court AIR 
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1966 SC 1197. In that case, it was held that 
where a panel was prepared by the Selection 
Board, an employee, whose name was in the 
panel, did not acquire a right to the post 
which was to be filled up by persons whose 
names appeared in the panel and that the 
deletion of an employee’s name did not at- 
tract the provisions of Article 311. It was 
further held that if a Civil servant had a 
tight to a particular rank, then his reduction 


from that rank would operate as a penalty, + 


for he would then lose the emoluments and 
privileges of that rank, but if he had no 
right to the particular rank, his reduction 
from an officiating higher rank to his sub- 
stantive rank would not be a punishment. 
Mr. Basak also relied ` upon a decision of 
this Court, AIR 1966 Cal 402. In that case 
it was held that when a person who was offi- 
ciating in a higher rank, had been reverted 
to his substantive post without giving him 
an opportunity of being heard, such a rever- 
sion was neither demotion nor reduction in 
rank, nor a penalty, because the very notion 
of a person officiating in a higher post im- 
plied that he had no legal right to that post. 
The next contention of Mr. Basak for the 
appellant was that the trial Court had relied 
on a decision of this Court, AIR 1960 Cal 
209, for the proposition that where a name 
had been removed from a panel maintained 
for promotion, the person whose name was 
so removed would be affected, so far as his 
future right of promotion was concerned, 
and therefore an opportunity of showing 
cause, as to why his name should not be 
struck off from the panel, should have been 
given to the person concerned. This finding 
and conclusion were overruled by the Sup- 
reme Court in ATR 1966 SC 1197 (supra). 
This question was gone into by the trial 
court in connection with the removal of the 
respondent’s name from List H, i.e., the list 
of Inspectors. considered fit to officiate in 
a higher post. Mr. Basak further contended 
that the trial Court relied upon a decision 
. of Sinha, J., in AIR 1958 Cal 546 in which 

it was held that the test which was to be 
applied in determining the question of the 
validity of an order of reversion was to find 
out if the civil servant’s future chances of 
promotion were affected. This decision again 
was reversed on appeal by the Division 
Bench in AIR 1966 Cal 402. Mr. Basak sub- 
mitted that the foundation of the trial 
Court’s conclusion were the two decisions 
mentioned above, both of which were over- 
ruled on appeal. It seems to us that 


this contention on behalf of the ap- 
pellant must be upheld. Removal of 
the name of a civil servant from a 


panel of list of persons fit for promotion has 
the same effect as an order that a person is 
not qualified to officiate in a higher post. An 


order that a person should not in 
future be appointed even in an off- 
ciating capacity to a higher post, 


causes no greater prejudice or injury to a 
civil servant than removal of his name from 
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a fit list or a list of persons earmarked for 
promotion. 


30. Mr. Basak also relied upon an- 
other decision of the Supreme Court, AIR 
1962 SC 794, in which the question whether 
an order of reversion to a substantive post 
was a reduction in rank came up for consi- 
deration. It was held that a person officiat- 
ing in a post had no right to hold the same 
for all times. He might have been given 
the officiating post as the permanent incum- 
bent was on leave and when the permanent 
incumbent came back, the person officiating 
was to be reverted to the original post. It 
was also held that sometimes a person was 
given an officiating post to test his suitabi- 
lity to be made permanent, and that it was 
an implied term of the officiating appoint- 
ment that, if he was found unsuitable, he 
would have to go back, and further that if 
the authorities found him unsuitable for 
the higher rank and then reverted him back 
to his original lower rank, the action taken 
was in accordance with the terms on which 
the officiating post had been given. It was 
also held that such an order of reversion, 
was not a punishment and was not therefore 
a reduction in rank. In this case, the im- 
pugned order of the State Government sta- 
tes that the respondent was found unsuit- 
able for promotion to the post of Assistant 
Commissioner of Police by the Public Ser- 
vice Commission even on an officiating basis. 
This advice of the Public Service Commis- 
sion was accepted by the State Government. 
The order of reversion cannot, therefore in 
our view, be held to be a reduction in rank 
merely because the respondent was found 
unsuitablé for the higher post even in an 
officiating capacity. It cannot, therefore, be 
held that the order of reversion amounts to 
a reduction in rank and is a penal order so 
pan attract Article 311 (2) of the Consti- 

on. 


31. In our opinion, the Rule must 
be held to have become infructuous. On the 
day on which the judgment was pronounced 
by the trial Court, namely, June 7, 1963, the 
respondent had retired from service, the 
superannuation having taken place on and 
from January 1, 1958. The prayers in the 
petition, such as they are, are all directed 
against the order of reversion. The first 
prayer is for a writ in the nature of cer- 
tiorari for quashing the order of reversion 
dated July 9, 1954, and the Gazette notifi- 
cation dated July 19, 1954. The second 
prayer is for a writ in the nature of prohi- 
bition, directing the appellants not to give 
effect to the order of reversion or reduction 
in rank. The third prayer is for a writ in 
the nature. of mandamus, directing the ap- 
pellants to recall or cancel orders dated 
January 30, 1954. The fourth prayer is also 
for a writ in the nature of mandamus direct- 
ing the appellants to recall the order dated 
July 9, 1954, and to forbear from giving 
effect to the same. The fifth prayer is for 
an injunction, restraining the appellants from 
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giving effect to the order dated July 9, 1954, 
and from taking any proceedings against the 
respondent pending disposal of the applica- 
tion. These are the different reliefs prayed 
for by the respondent in the writ petition 
and the Rule Nisi was issued with regard to 
these reliefs and none other. As the respon- 
dent retired from service on superannuation 
on January 1, 1958, issue of any writ or 
order cancelling, quashing and recalling the 
order of reversion would necessarily become 
infructuous. In our view,- no writ or order 
can be issued under Article 226 of the Con- 
stitution which would plainly become in- 
fructuous and ineffective. No order, made 
by this Court in exercise of its writ jurisdic- 
tion, could restore the respondent to the offi- 
ciating appointment from which he was re- 
verted, after his retirement on superannua- 
tion. That was the position on the day 
when the trial Court delivered its judgment. 

32. This question came up for consi- 
deration before a Bench of this Court in 
General Manager, Eastern Rly. v. Kshirode 
Chandra Khasmobis, AIR 1966 Cal 601. In 
that case, a Railway employee made several 
unsuccessful attempts to have the date of 
his birth changed in the service records. He 
retired from service on October 19, 1956, 
though he claimed that according to his cor- 
rect age he should have retired in February, 
1958. Between the date of his retirement on 
October 19, 1956, and the date when, ac- 
cording to him, he should have retired, that 
is to say, February 19, 1958, no steps were 
taken by him. Thereafter on May 15, 1958, 
he obtained a Rule Nisi which was made 
absolute by the trial Court. The Division 
Bench allowed the appeal and set aside the 
order of the trial Court. My Lord the 
Chief Justice (P. B. Mukharji, J., as he then 
was) held that the petitioner having retired, 
both according to the date in the Railway 
records, and according to the date when he 
should have retired, it was beyond the power 
of the Court to grant him any effective re- 
lief, even if the Court was satisfied about 
the merits of the petitioner’s case on age. It 
was observed: 

“No discretion under Article 226 of the 
Constitution should be used in vain. “Any 
writ in such a case will be in vain, because 
no writ or order can give effective remedy 
to the petitioner. A tendency is going up in 
India today to make all kinds of miscella- 
neous declarations under Article 226 of the 
Constitution, even when the writs are in 
vain. We are of opinion -that Article 226 of 
the Constitution should not be used and was 
not intended to be used as a medium or 
means for declaratory orders or declaratory 
reliefs, declaring acts and orders invalid 
even though, no relief could be grant- 
ed to the petitioner. The Court under Arti- 
cle 226 of the Constitution should not issue 
writs of consolation or writs propounding 
theories and theses. That is not the function, 
scope and purpose of Article 226 of the 
Constitution. For instance, in this case, 
there can be no writ to reinstate the peti- 


Ram Chandra (B. C. Mitra J.) A.I R. 


tioner into service any more. The only use. 
which the petitioner would make of any dec- 


’ Jaration, if this Court chose to make, it will 


be to enable him to found a claim for salary 
and pension on the basis of the disputed: 
period and sue upon it: For that purpose 
the petitioner could have filed a suit for 
wrongful and premature retirement. This 
Court is of the opinion that Article 226 of 
the Constitution should not be allowed to be 
abused for such collateral purpose to be uti- 
lised as a foundation for subsequent claims 
in future legal proceedings.” 


These observations, in my view, are very ap- 
propriate in the facts of this case. Admit- 
tedly, the respondent retired on superannua- 
tion, and any writ or order that this Court 
could issue would be altogether infructuous, 
as the respondent cannot be re-instated either 
to the post of Assistant Commissioner of 
Police of the Calcutta Police or to the post 
of Deputy Superintendent of Police of the 
West Bengal Police. In the petition, and 
the prayers, as framed, no relief has been 
asked for payment of arrears of salary on 
the higher scale, pension or gratuity. In our 
view, keeping in mind the dictum of the 
Division Bench quoted above, the writ pro- 
ceedings could not be and should not be al- 
lowed to be utilised for a collateral purpose, 
namely, as the foundation for a claim for 
recovery of salary, pension and gratuity. 
33. In course of the hearing of this 
appeal, Counsel for the respondent asked 
for leave to move an application for amend- 
ing the petition. No such leave was grant- 
ed. Yet an application was moved for 
amending the writ petition to enable the res- 
pondent to claim salary, pension, gratuity 
and other emoluments, The prayer for 
amendment cannot be granted for reasons 
hereinafter stated. As for the claim for 
pension and gratuity, there is no refusal on 
the part of the State Government to pay to 
the respondent such pension and gratuity as 
is due to him for his holding the substantive 
rank of Inspector of Police from which he 
retired. In our opinion, the Rule Nisi ob- 
tained by the respondent should not have 
been made absolute, as the respondent was 


no longer in service and had retired on 
superannuation. 
34. Faced with this situation, Coun- 


sel for the respondent sought to rescue this 
appeal by contending that a large sum of 
money would be due to his client on account 
of arrears of salary being difference between 
the pay of an Inspector of Police and a 
Deputy Superintendent of Police. Apart 
from the question whether this Court could 
direct payment of arrears of salary, in exer- 
cise of its writ jurisdiction, there is no prayer 
for an order directing payment of money 
to the respondent. But even assuming there 
was a prayer, no order could be made on 
such a prayer as the claim for arrears of 
salary was plainly barred by the law of 
limitation. Counsel for the respondent rea- 
lising the difficulty that there was no prayer, 
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| submitted that his client should be given 
leave to amend the petition. Such leave 
cannot be granted for several reasons. In 
the first place, the claim for recovery of ar- 
rears of salary is Ex-facie barred by limita- 
tion, and no order for amendment can be 
made for agitating a claim which is barred 
by limitation. It is to be remembered that 
an amendment of the petition would relate 
back to the date of the filing of the same. 
In the second place, the jurisdiction of this 
Court under Article 226 of the Constitution, 
cannot be invoked by a petitioner for reco- 
very of arrears of salary. Orders for reco- 
very of money can be made by this Court 
in exercise of its writ jurisdiction, but 
only in a limited class of cases, namely, 
Where the statutory provision under 
which money was paid was declared 
by this Court to be void or where money 
has been paid under orders which have been 
struck down. The third and the more for- 
midable obstacle to the amendment of the 
petition, at this stage, is that an amendment 
relating to recovery of arrears of salary 
would be wholly beyond the terms of Rule 
Nisi which was made absolute by the trial 
Court. This Court sitting in appeal over the 
judgment and order by which the Rule Nisi 
was made absolute, cannot, at this stage, en- 
large the scope of the Rule Nisi to which a 
return has been filed by the appellants, so 
as to enable the respondent to agitate the 
question of recovery of his arrears of salary. 

35. I will now turn to another con- 
tention of Mr. Banerjee that although no 
prayer has been.made in the writ petition 
for arrears of salary and pension, as there 
is a prayer for such further and other reliefs 
as to this Court may seem fit and proper, 
the claim for arrears of pay and pension 


should be treated to have been duly raised . 


and orders should also be made for reco- 
very of the same. In support of this conten- 
tion reliance was placed by Counsel for the 
respondent on a decision of the Supreme 
Court Satya Narain Singh v. District Engi- 
neer, P. W. D., Ballia, AIR 1962 SC 1161. 
In that case the appellant was a lessee of a 
Tight to collect Tolls from persons, vehicles 
etc., crossing a river by public ferry. A 
notification was issued by the State Govern- 
ment which exempted vehicles crossing the 
river on public or District Board service. 
The Government also made an order that 
Railways motor vehicles would be exempted 
from payment of Tolls including the opera- 
tional staff accompanying such vehicles on 
duty. The appellant claimed abatement of 
rent because of Tolls payable by the Gov- 
ernment vehicles. ït was found, however, 
that there was no prayer in the writ petition 
for an order that roadways buses which car- 
ried passengers and were used by the, Govern- 
ment for carrying goods, were of a commer- 
cial undertaking, and therefore no exemp- 
tion could be claimed for such buses. This 
prayer for this relief was not in the petition 
and it was held that this relief could be 
granted as there was a prayer for further 
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or other orders to which the appellant might 
be found to be entitled to. The facts, in 


' this case, are entirely different from those 


with which we are concerned in this appeal. 
What the ‘respondent is contending, is that 
he should be allowed to raise the question 
of arrears of pay and pension, although no 
such prayer was made in the petition, because 
there is a prayer for such further and other 
reliefs. As we see it, the claim for arrears 
of pay and pension cannot be said to be the 
subject-matter of the writ petition and is 
altogether outside the scope of the petition 
in which the only challenge is to the order 
reverting the respondent to his substantive 
post of Inspector of Police, we cannot, 
therefore, hold that the respondent is entitl- 


‘ed to raise the question of his claim to ar- 


rears of salary and pension on the ground 
that there is a prayer for further and other 
reliefs in the petition. Besides, it is to be 
noticed that this question was not raised 
before the trial Court and is sought to be 
raised for the first time in appeal. 


36. Counsel for the respondent next 
taised another question, namely, that his 
client was appointed to the post of Deputy 
Superintendent of Police, which is a cadre 
post in the West Bengal Police, and since 
the order of reversion stated that he was 
being reverted from the post of officiating 
Assistant Commissioner of Police, Calcutta, 
the respondent was not affected by the order 
of reversion and continued to hold the post 
of Deputy Superintendent of Police. It is 
not necessary for us to go into this question 
as the respondent has ceased to be in service, 
either of the West Bengal Police or the Cal- 
cutta Police, upon his retirement. As the 
Tespondent has retired, it is futile to enter 
into a-discussion whether the order of rever- 
sion affected him, as he was not holding the 
cadre post in the Calcutta Police. 


37. It appears that the trial Court 
noticed the fact that at the time the judg- 
ment was delivered, the respondent had re- 
tired from service, but the learned Judge 
went on to hold that in spite of such retire- 
ment the writ petition had not been rendered 
meaningless by reason of the refirement of 
the respondent because, if the impugned 
order was quashed, the respondent would get 
relief in respect of arrears of pay and pen- 
sion on the footing that he never reverted 
from the post of Deputy Superintendent, 
West Bengal Police. We are unable to agree 
with this view of the trial Court. The learn- 
ed Judge was clearly in error in not consi- 
dering that on the day the judgment was 
delivered, the respondent’s claim for arrears 
of pay and pension, assuming he had a valid 
and lawful claim, stood barred by the law 
of limitation. In the writ petition itself no 
telief was asked for, with regard to arrears 
of pay and pension.. The trial Court was, 
therefore, not justified in holding that relief 
could be granted to the respondent in the 
writ petition, although he had retired from 
service. No grounds have been laid in the 
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etition for a claim for arrears of pay and 
pension. The Rule Nisi issued by the Court 










summary proceeding, such as this. 
for the appellants strenuously denied and dis- 
puted the respondent’s alleged claim for ar- 
rears of pay and pension. Furthermore, the 
writ proceedings cannot, in our view, be 
treated to be an action for adjudicating upon 
disputed questions of fact connected with 
oy. of money. 

should refer to one other matter which 
seems to me to be of some importance. The 
Rule Nisi was made absolute by the trial 
Court on June 7, 1963. The judgment and 
order, as it stands, do not enable the res- 
pondent to recover any money from the ap- 
pellants for arrears of pay and pension, nor 
have the appellants been directed by the 
order to give any consequential relief to the 
respondent. Yet Counsel for respondent ad- 
mitted that no steps had been taken by the 
respondent for recovery of arrears of pay 
and pension. Almost 9 years have passed 
since the Rule was made absolute and no 
proceedings have yet been commenced by 
the respondent for obtaining any relief re- 
garding his alleged claim for arrears of pay 
and pension, There is no order staying the 
operation of the judgment and order dated 
June 7, ‘1963, and the respondent was not 
only at liberty to pursue his alleged claim 
further, but it was his duty to do so, assum- 
ing such a claim to be a valid claim. , Quite 
apart from the question of limitation, this 
complete inaction for such a long period on 
the part of the respondent is a matter to be 
taken into consideration by this Court, in 
dealing with the question whether relief 
should be granted to the respondent in the 
writ jurisdiction of this Court. This indeed 
is a subsequent event, but this Court 
should take notice of this subsequent event 
in considering whether a discretionary relief 
under Article 226 of the Constitution should 
be granted to the respondent. 


39. Mr. Banerjee relied upon a 
number of decisions to which I will now 
refer. Reliance was placed on a decision of 
the Supreme Court Debesh Chandra Das v. 
Union of India, AIR 1970 SC 77. In that 
case the appellant held a post of the Secre- 
tary, Department of Social Security. He 
was asked to revert to the original post he 
held in the State of Assam, or to proceed on 
leave preparatory to retirement or to accept 
some lower post than that of the Secretary 
to the Government of India. The appellant 
was unwilling to accept the suggestion and 
made representations which were turned 
down and his services were placed at the dis- 
posal of the State of Assam. The appellant 
treated this to be a reduction in rank as the 
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Before proceeding any further I- 
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pay of a Secretary to the Government of 
India (. C. S) was Rs. 4,000/- and the 
highest pay in Assam (I. C. S.) was Rupees 
3,500/-. His contention was that there being 
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‘no equal post in Assam, his reversion to the 


Assam Service meant a reduction, not only 
in his emoluments but also in his rank. It 
was also contended by him that he held a 
five years’ tenure post and the tenure was to 
end on July 29, 1969, but was wrongly ter- 
minated before ‘the expiry of 5 years. It 
was in these facts, that it was held. that 
breaking into the appellant’s tenure period 
close to its end, taken in conjunction with 
the alternatives given to him, demonstrated 
that the intention was to reduce him in rank 
by sheer pressure of denying him a  Secre- 
taryship. It was also held that the appel- 
lant’s reversion by Government of India to 
a lower post was a reduction in rank, and 
that as Article 311 (2) was not complied 
with, the order of reversion could not be 
sustained. This decision, to our mind, is of 
no assistance to the respondent in this case, 
as he was not holding a tenure post for a 
fixed term and he was not reverted to a 
lower post from a tenure post carrying a 
higher salary. Reliance was also placed by 
Mr. Banerjee on several other decisions 
namely (1970) 2 SCC 876 = (1971 Lab IC 
(N) 2), AIR 1970 SC 2086, (1955) 59 Cal 
WN 859 and AIR 1965 Cal 281. We do not 
think it necessary to’ deal with these deci- 
sions at length, having regard to the fact 
that the respondent is not entitled to any re-- 
lief in the writ petition. 

40. I will now briefly refer to some 
of the other decisions on which Mr. Basak 
telied in support of his contention that the 
respondent’s claim is barred by limitation, 
and for that reason, no relief could be grant- 
ed to the respondent in his writ petition. The 
first of these decisions was AIR 1962 SC 
1320. In that case, a firm executed several 
contracts for buildings, bridges ete. This 
firm .was registered in the Orissa Sales Tax 
Act and was taxed in respect of sale of cer- 
tain goods. On a writ ‘petition filed by the 
firm, the High Court declared that the assess- 
ment of Sales Tax was not in accordance 
with law. Following the judgment of the 
Supreme Court in the State of Madras v. 
Gannon Dunkerley & Co. Ltd, AIR 1958 
SC 560, the High Court also directed the 
refund of tax paid, if recovery was not bar- 
red under Section 14 of the Orissa Sales 
Tax Act on the date of the filing of the ap- 
plication. The firm appealed to the Supreme 
Court challenging the order in so far as its 
claim for refund, was partially declared to 
be barred by limitation under Section 14 of 
the Orissa Sales Tax Act. In dealing with 
the question of refund, the Supreme Court 
held that the High Court normally did not 
entertain a writ petition to enforce civil lia- 
bility arising out of breach of contract or 
tort to pay an arhount of money due to the 
claimant and it was for the aggrieved party 
to agitate the question in a civil suit. Jt was 
further held that an order for payment of 
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money might sometime be made in a writ 
petition against a State or its Officers to en- 
force statutory obligations. It was also held 
that such obligations could not be enforced 
without regard to the restrictions which had 
been imposed by the legislature. The next 
case relied upon by Counsel for the appel- 
lant, was also a decision of the Supreme 
Court, A. V. Venkateswaran v. Ram Chand 
Sobhraj Wadhwani, AIR 1961 SC 1506. In 
that case, it was held that if a petitioner has 
disabled himself from availing himself of the 
statutory remedy by his own default in not 
doing so, within the prescribed time, he could 
not be permitted to urge that as a ground 
for the Court dealing with his petition under 
Article 226 to exercise its discretion in his 
favour. The third decision relied on by 
Counsel for the appellants was also a deci- 
sion of the Supreme Court Suganmal v. State 
of Madhya Pradesh, AIR 1965 SC 1740. In 
that case, it was held that though the High 
Courts have power to pass any appropriate 
order in the exercise of powers under its 
writ jurisdiction, a petition solely praying for 
the issue of a writ of mandamus, directing 
refund of money illegally collected by the 
State as tax, was not ordinarily maintainable 
for the simple reason that a claim for such 
refund could be made in a suit against the 
authority which made the illegal collection, 
and in such a suit, it would be open to the 
ae to raise all possible defences to the 
claim. 


41. The respondent, in our view, mis- 
conceived the remedy available to him for 
his alleged grievance. Even if the Rule Nisi 
was made absolute at a time when he was 
in service, the writs and orders issued by this 
Court in making the Rule absolute, would 
not have enabled him to recover the arrears 
of salary claimed by him. Such a relief 
could have been obtained by the respondent 
only by an action for recovery of his claim, 
unless the same was paid by the State Gov- 
ernment on demand. But he did not choose 
to take recourse to the only remedy avail- 
able to him. Instead of doing that, he pur- 
sued the writ petition to its final hearing 
and having obtained the order by which the 
Rule Nisi was made absolute, he chose to 
remain silent and inactive for a long period 
of 9 years, hoping that he would be entitled 
in law to proceed against the State Govern- 
ment for recovery of his claim, if this Court 
upheld the judgment and order of the trial 
Court. He made no attempt to amend the 
petition before the hearing of the Rule Nisi 
though we do not see how such an amend- 
ment, even if granted would have enabled 


him to obtain an order for recovery of ar-. 


rears of salary. After obtaining the order 
making the Rule Nisi absolute, during this 
long period of 9 years he took no steps for 
recovery of his claim nor did he realise that 
even if such a claim was put forward, it 
would undoubtedly have been resisted by a 
plea of limitation. His conduct in all that 
has happened in this case is such as to dis- 
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entitle him altogether from any relief in the 
discretionary writ jurisdiction of this Court.. 
There was little justification, still less any 
ground for conviction, that writs and orders 
prayed for by him would be in the nature of 
a money decree in an action for recovery 
of debt. We are not persuaded by the various 
pleas advanced on his behalf by his Counsel 
that any relief ought to be granted to him 
in the writ petition. 


42. I now turn to the question of 
mala fides. The Court below came to the 
conclusion that the order of reversion was 
made by the appellants mala fide. In deal- 
ing with this question, it is to be seen what 
are the allegations regarding mala fides in 
the respondent’s petition. The only refer- 
ence to mala fides is a paragraph 18 of the 
petition. Except for a bare statement that 
the order of reversion has been made mala 
fide, nothing else has been alleged, no parti- 
culars of mala fides have been set out op 
referred to. Nor is there any pleading as to 
circumstances from which the Court may 
reasonably infer mala fides. But what is 
more remarkable, however, is that the state- 
ments in paragraph 18 of the petition have 
been verified as submissions to the Court. 
On this verification, the averment of mala 
fides cannot be treated as allegation of fact 
or as evidence which the Court can look 
into for the purpose of determining, if the 
order has been made mala fide. This is a 
question of facts which has to be pleaded 
in order to make out a case of mala fides. 
No such facts have been pleaded in this 
case and, as I noticed earlier, the only sug- 
gestion of mala fides in the petition has 
been verified as a submission to the Court. 
In our view, the Court below was not justi- 
fied in giving its opinion on mala fides havy- 
ing regard to the nature of pleading of mala 
fides and complete absence of any facts in 
the pleading. It is not for the Court to 
make out a case for a petitioner in a writ 
petition when he has failed to make out 
such a case himself. Our attention was 
drawn by Counsel for the appellants to a 
decision of the Supreme Court dealing with 
the question of mala fides. This is AIR 
1964 SC 962. The observations of the Sup- 
reme Court regarding allegations of mala 
fides are very pertinent and were as follows: 


“Tt is, no doubt, true that allegations of 
mala fides and of improper motives on the 
part of those in power are frequently made 
and their frequency has increased in recent 
times. It is also somewhat unfortunate that 
allegations of this nature which have no 
foundation in fact, are made in several of 
the cases which have come up before this 
and other Courts, and it is found that they 
have been made merely with a view to cause 
prejudice or in the hope that whether they 
have basis in fact or not some of it at least 
might stick. Consequently, it has become 
the duty of the Court to scrutinise these 
allegations with care so as to avoid being 
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in any manner influenced by them, in cases 


where they have no foundation in fact.” 


43. | When persons and authority are 
charged with mala fides or improper conduct 
they should be given the opportunity to meet 
the charges made against them. If no facts 
are pleaded in support of mala fides or im- 
proper conduct and yet the Court, relying 
on materials not brought on the record, goes 
on to give a finding on mala fides, such a 
finding cannot but be held to be in violation 
of the rules of natural justice, because it 
amounts to condemning a person unheard. 
In such a case, that-is to say when the Court 
goes on to make a finding as to mala fides, 
the person or authority whose order is con- 
demned on the ground of the mala fides, 
would not know what the charges are, and 
would be completely denied the opportunity 
of meeting such a charge. In this case, we 
find that there is no charge of mala fides at 
all. A submission that an order has been 
made mala fide, without any facts whatso- 
ever does not amount to a charge of mala 
fides. In a case, such as this, the Court will 
not be justified in carrying on an investiga- 
tion on its own and then coming to a find- 
ing of mala fides on materials which the 
person charged with mala fides had no op- 
portunity of controverting. 


44, I will now briefly deal with an- 
other contention of Mr. Banerjee namely, 
that the order of reversion was illegal be- 
cause it was not expressed to be made by 
the Governor, who alone could make such 
an order having regard to Article 166 of the 
Constitution. It was argued that the order 
appointing the respondent to the officiating 
post of Assistant Commissioner of Police 
and Deputy Superintendent of Police was 
made by the Governor, but no order has 
been produced to show that the order of re- 
version was made in the name of the Gov- 
ernor in whom all executive power of the 
State vested. The order was communicated 
to the Commissioner of Police by the Under- 
Secretary of State, Home Department. We 
have looked into the rules of business and we 
find that the order relating to the Police De- 
partment is required to be made by a Secre- 
tary to the Govt. An Affidavit has been af- 
firmed by the Chief Secretary to the State 
Government in which it is stated that the 
order was made by the Home Secretary in 
consultation with the Chief Secretary. There- 
fore it is clear to us that the rules of busi- 
ness have been complied with in making the 
order of reversion. As to the contention that 
the order was not expressed to have been 
made by the Governor, even assuming that 
is so, if cannot now be held that the order 
is bad, because it was not expressed to have 
been made by the Governor (see AIR 1952 
SC 181). The view taken by the Supreme 
Court in Dattatraya’s case namely, that the 
requirements of Article 166 were directory 
only and non-compliance with such require- 
ments does not result in the order being in- 
valid, was reaffirmed by the Supreme Court 
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in later decisions P. Joseph John v. State of 
Travancore, Cochin, AIR 1955 SC 160, R. 
Chitralekha v. State of Mysore, AIR 1964 
SC 1823, State of Rajasthan v. Sripal Jain, 
AIR 1963 SC 1323, and Major E. G. Barsay, 
y. State of Bombay, AIR 1961 SC 1762. 


45. Keeping in view these decisions, 
there can hardly be any room for debate 
that the provisions of Article 166 of the 
Constitution are only directory and not man- 
datory and non-compliance with the same 
will not vitiate the order made by the State 
Government. In that view of the matter. 
the contention of Counsel for the respondent 
that the order is bad, because it was not ex- 
pressed to be made in the name of the Gov- 
ernor, must be rejected. 


46. There remains only one other 
decision to be referred to,.on which reliance 
was placed by Mr. Banerjee. That is a 
decision of the Supreme Court Ghaio Mal 
and Sons v. State of Delhi, AIR 1959 SC 
65. This decision was relied on, for the pro- 
position that the order of reversion not hav- 
ing expressed to be made in the name of 
the Governor, is invalid and also that under 
the Rules of Business, the order should have 
been made by the Chief Minister. In this 
case, under the relevant Rule of the Delhi 
Liquor Licence Rules, 1935, the Chief Com- 
missioner of Delhi was the only competent 
authority empowered to grant L-2 licence fon 
wholesale and retail sale of foreign Liquor. 
Where was no evidence that concurrence of 
the Chief Commissioner was obtained, nor 
was there. anything to show that the Chief 
Commissioner had made the order. There 
was a letter from the Under-Secretary, 
Finance Department, in which it was stated 
that the Chief Commissioner had made the 
order. It was held that there was 
no valid order, granting the L-2 Li- 
cence and the letter, communicating the 
grant of licence, was a  inter-depart- 
mental communication. This decision to 
our mind is of no assistance-to the respon- 
dent in this case, because it appears from the 
Standing Order No. 4 of the Standing 
Orders framed under Rule 15 of the Rules 
of Business that the Chief Secretary was au- 
thorised to direct, with the approval of 
the Minister, that certain classes of cases, as 
may be specified in the order of the Chief 
Secretary, may be disposed of in the manner 
provided in the order. In exercise of the 
power under Standing Order No. 4, the 
Chief Secretary made an order which pro- 
vides that certain classes of cases may be 
disposed of by the Officers shown in Column 
H of the order. So far as Police branch 
cases are concerned, the order provides that 
they may be disposed of by the Secretary. In 
this case, therefore, the order of reversion 
has been made in compliance with the 
Standing Orders framed under the Rules of 
Business. Mr. Banerjee, however, contended 
that the order of reversion is a disciplinary 
matter, and therefore should have been plac- 
ed before the Minister-in-charge of the de- 
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partment under Item 12 of the Schedule 
of Matters to be brought to the personal 
notice of the Minister-in-charge. We are 
unable to accept the contention that the 
order of reversion is a disciplinary matter. 
and therefore the order should have been 
made by the Minister and is invalid, be- 
cause it has been made by the Secretary. In 
our view, the Secretary, Home Department, 
was competent under the orders made by the 
Chief Secretary in accordance with the 
Standing Order No. 4, to make the order 
of reversion and the impugned order can- 
not be held to be invalid, as it was not 
made by the Minister-in-charge. 


47. All in all it seems to me that 
this appeal ought to be allowed, and the 
judgment and order under appeal should be 
set aside. The Rule is discharged. Each 
party to pay its own costs. 

B. C. MITRA, J:— (28-3-1972). 48. 
This is an application for amending the writ 
petition by adding the following prayer as 
prayer No. H: 

“A writ of op in the nature of manda- 

„mus or a suitable direction be issued to the 
respondents to pay to the petitioner such 
salary, pension, gratuity and other emolu- 
ments as he is entitled to on the footing of 
his having retired on the ist January, 1958, 
oe officiating deputy Superintendent of 
Police”, 


K have noticed in my judgment in the Ae 
peal, the leave asked for by Counsel for the 
applicant in this application, to move a peti- 
tion for amending the writ petition. This 
Court did not grant such leave. Yet this 
application has been moved for amendment 
of the Writ petition by incorporating the 
above prayer in the same. I have already 
given reasons for which such an amendment 
cannot be allowed in the judgment in ap- 
peal. In my view, this application is alto- 
gether misconceived and must be dismissed 
for the reasons set out in my judgment in 
„the connected appeal. 


49. Counsel for the applicant, how- 
ever, pressed this application, relying upon a 
decision of the Judicial Committee Charan 
Das v. Amir Khan, 47 Ind App 255 = 
(ATR 1921 PC 50). In that case a suit was 
filed for a declaration of the plaintiffs’ right 
of pre-emption over certain land. Such a 
suit does not lie having regard to the pro- 
viso to Section 42 of the Specific Re- 
lief Act. An application for amendment 
of the plaint claiming possession on pre- 
emption was made and this application was 
refused, as the time for a decree for pos- 
session had expired. In these facts, it was 
held that although the power of a Court to 
amend the plaint in a suit should not as a 
rule be exercised where the effect was to take 
away from the defendant a legal right which 
has accrued to him by lapse of time, yet 
there may be cases in which that considera- 
tion was outweighed by the special circum- 
stances of the case. This decision, in my 
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view, is of no assistance to the applicant, in~- 
asmuch as, the possession was a consequen- 
tial relief to a decree declaring the owner- 
ship. The Judicial Committee agreed with 
the view of the Judicial Commissioner that 
however defective the frame of the suit 
might be, the plaintiffs’ main object was to 
pre-empt the land and their cause of action 
was one and the same whether the suit was 
for possession or not. The amendment was 
allowed as it was found that the plaintiffs 
threw some clumsy blundering attempt to 
assert right they undoubtedly possessed under 
the Statute in a form which’ the Statute did 
not frame. In this case, on the other hand, 
the applicant could not, in our view, have 
asked for a writ or order directing payment 
of arrears of salary, pension and gratuity in 
these proceedings. Furthermore, it is clear 
to us that what the applicant was seeking 
in the writ petition was a cancellation of the 
order of reversion and there is nothing to 
suggest in the pleadings as they are, that the 
applicant’s intention was anything other than 
the prayers for which a Rule Nisi was issued. 
Secondly, the claim being clearly barred by 
limitation, discretion allowing an amendment 
of the nature prayed for, should not be exer- 
cised in favour of the applicant. Thirdly, 
the amendment cannot be allowed as this 
Court, dealing with the appeal, cannot 
enlarge the scope of the Rule Nisi which 
was made absolute by the trial Court. This 
is not a case of mistake, omission, or blun- 
der and entirely new cause of action is sought 
to be introduced by the proposed amend- 
ment, and such amendment, in our view, can- 
not be done in a writ petition in the appel- 
late Court. This application must, there- 
fore, be dismissed and we order accordingly. 
Where will be no order as to costs. 


Appeal allowed. 
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Gokulananda Roy, Appellant v. Tara- 
pada Mukharjee and others, Respondents. 


A. F. O. O. No. 333 of 1970 (Manda- 
mus Appeal), D/- 25-2-1972. 


g Index Note: — (A) Commissions of En- 
quiry Act (1952), Section 3 — Power to ap- 
point Commission of Enquiry — Proclama- 
tion under Article 356 of Constitution — 
Delegation of power by the President in 
favour of the Governor — Statutory obliga- 
tion to form opinion about necessity of such 
Enquiry also stands delegated. 


Brief Note: — (A) Where the power to 
appoint a Commission of Inquiry stands 
delegated to the Governor of the State by 
the President of India, the duty and the sta- 
tutory obligation to form an opinion about 
the necessity of such an inquiry cannot re- 
main vested in the President. (Para 13) 
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In a case of delegation of power, where 
power and duty are inter-woven, inter-con~ 
nected, and inter-dependent, it cannot be 
said that the power and the duty can be 
“go separated and distinguished and the dele- 
gation of the power only can be made, leav- 
ing the duty or statutory obligation with the 
principal. (Para 13) 


Index Note: — (B) Constitution of 
Andia, Article 154 (1) — Proclamation under 
Article 356 -- Powers of the Governor and 
function of State Govermment delegated in 
favour of Governor — Power to form opin- 
fon about mecessity of enquiry. under Com- 
missions of Enquiry Act is exercisable by the 

_ Governor. 


Brief Note: — (B) Under Article 154 (1) 
of the Constitution, the executive power of 
the State is vested in the Governor and is to 
be exercised by him directly or through the 
Officers subordinate to him. Where the Pre- 
sident delegates to the Governor not only 
the powers of the Governor, but also the 
functions of the State Government then quite 
apart from the position that delegation of 
powers carries with such delegation the 
duties and statutory obligations connected 
with the power, delegation of the functions 
of the State Government to the Governor, 
would include within its ambit the power to 
form an opinion about the necessity of an 
inquiry under the Commissions of Inquiry 
Act. (Para 14) 


Index Note: — (C) Constitution of 
India, Articles 245 amd 356 — Govt. of 
India Notification G.S.R. 491 is mot ultra 
, Vires the powers of the President —- The 
effect of the delegation would mot be that 
the President completely abdicated and sur- 
rendered the powers and responsibilities he 
had assumed by the proclamation under 
Article 356. 


Brief Note: — (C) Article 356 itself 
enables the President when a Proclamation is 
made under that Article, to make incidental 
and consequential provisions. These provisions 
are such as may appear to the President to 
be necessary for giving effect to the objects 
of the Proclamation. The terms of cl. (c) of 
Article 356 (1) make it abundantly clear 
that, what incidental and consequential pro- 
visions are to be made, is a matter entirely 
for the subjective satisfaction of the Presi- 
dent. The validity or legality of the inci- 
dental and consequential provisions contem- 
plated by Article 356 (1) (c) is not justicia- 
ble. (Para 1 


In exercise of the power under Arti- 
cle 356, the President made the proclamation 
which is the subject-matter of notification 
G. S. R. 490. Delegation to the Governor 
of the powers which the President had as- 
sumed by G..S. R. 491 is nothing more than 
an exercise of executive authority in terms 
of clause (c) (i) of the Proclamation itself, 
which is the subject-matter of G. S.R. 490, 

(Para 29) 
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The notification G..S. R. 491 cannot be 
construed to mean a complete abdication 
of power by the President in favour of the 
Governor. The President has not surrender- 
ed or abdicated his powers, functions and 
duties absolutely to the Governor. He re- 
tains the power of direction, superintendence 
and control in his own hands and further- 
more, he retains to himself the power to act 
on his own without reference to the Gover- 
nor, to whom the powers and fuctions have 
been delegated by the notification. 

(Para 18) 

Index Note: —- (D) Contempt of Courts 
Act (1952), Section 3 — Even if the sub- 


ject-matter of inquiry by the Commission of 


Enquiry is the same which the criminal court 
may be required to go into a charge, no 
question of contempt can arise. 

Brief Note: -—- (D) Where a Commis- 
sion of Inquiry has been appointed to in- 
quire into matters of public importance 
there will not be any contempt of Court, 
even though the matters which are to be in- 
quired into by the Inquiry Commission are 
the same, as those which are pending in a 
litigation before the Civil or Criminal Courts. 
It is now well-settled that since the Commis- 
sion of Inquiry, in conducting the inquiry, 
is performing a statutory duty, although such 
inquiry may be parallel in nature, the ques- 
tion of contempt of Court would not arise 
merely because of the pendency of identical 

uestions before a Court of law, Civil op 
Crim inal, and no injunction can be issued 
restraining the Commission of-Inquiry from 
proceeding with the inquiry or restraining 
the State Government or any other authority 
from publishing the report of the Inquiry 


Commission. (Paras 25, 26 & 27) 
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Noni Coomar Chakravarti, Somenath 
Chatterjee; Jogendra Nath Halder and Bala- 
dev Banerjee, for Appellant; G. Mitter, 
Advocate-General, D. N. Das, Somendra 
Chandra Bose and Pronab Ganguli, for Res- 
pondent Nos. 2, 3 and 4. 


B. C. MITRA, J.:— This appeal is 
directed against a judgment and order dated 
June 22, 1970, by which the appellant’s 
application for a Rule Nisi for appropriato 
writs and orders against certain notifications, 
appointing a Commission of Inquiry to en- 
quire into certain matters, was dismissed. 
Although no Rule was issued, notice was 
directed to be served on the second and 
third respondents, who appeared at the 
and contested 
the same. The appellant claims to be a 
member of the Communist Party of India 
(Marxist) and as such contested a by-elec- 
tion from Raina, District Burdwan and was 
elected a Member of the Legislative As- 
sembly in 1969. 


2. On March 16, 1970, Shri Ajoy 
Kumar Mukherjee, who was the Chief 
Minister of the then United Front Ministry 
resigned. This resignation was followed by 
a Hartal, called by the appellants party. 
The call for Hartal was opposed by a num- 
ber of political parties who constituted the 
then United Front. This call for Hartal, 
and the opposition to the same, provoked 
a number of violent incidents at Burdwan 
near the house of some persons known as 
Sains. These incidents resulted in the death 
of three persons including two members of 
the Sain family. In consequence of the 


_ Violent incidents the Governor visited Bur- 


dwan on March 30, 1970. i 


3. The Governor’s visit to Burdwan 
was followed by an order dated April 28, 
1970, under Section 3 of the Commissions of 
Inquiry Act, 1952. By this order, the first 
respondent was directed to hold an inquiry 
in accordance with the terms and conditions 
of the order which ran as follows:— 

“Whereas the Governor is of opinion 
that it is necessary that an enquiry should 
be made into the following definite matter 
of public importance, namely, the disturb- 
ances which occurred in and around .the 
house of the Sains at Burdwan, on the 17th 
March 1970 resulting in the death of three 
persons and injury to several others, and 
destruction of property; and whereas no 
Commission of Enquiry has been appointed 
by the Central Government to enquire into 
the aforesaid matter; now, therefore, in 
exercise of the power conferred by Section 
3 of the Commissions of Enquiry Act, 1952 
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(Act 60 of 1952), the Governor is pleased 
hereby to appoint a Commission of Enquiry 
consisting of Shri Tarapada Mukherjee, re- 
tired Judge of the Calcutta High Court, to 
enquire into the aforesaid matter with refer- 
ence to the following points, namely:— 


(1) What were the causes which led to 
the incident at Burdwan on the 17th March, 
1970 resulting in the death of three per- 
sons and injury to several others; 

(2) were the police and other local offi- 
cials negligent in the discharge of their 
duty to prevent the occurrence and to pro- 
tect the lives, person and property of the 
persons killed and injured; 

(3) if the answer to the question No. 2 
is in the affirmative, what were the causes 
of this negligence and dereliction of duty; 

(4) any other matter relevant to or 
incidental to the above question which the 
Commission may deem fit and proper to 
investigate; 


and to submit to thé State Gov- 
ernment a report embodying its findings, 
and its recommendations thereon, within 


three months from the date of publications 
of this notification in the Calcutta Gazette. 


The Commission of Inquiry, from time 
to time may appoint one or more assessors 
to assist and advice it on any matter con- 
nected with the aforesaid enquiry.” 


4. The resignation tendered by Shri 
Mukherjee as mentioned earlier, was accept- 
ed by.the Governor on March 19, 1970 
and on the same day a Proclamation was 
issued by the President of India, assuming 
to himself all the functions of the Govern- 
ment of the State, and all powers vested in 
or exercisable by the Governor of the State. 
The notification by which a Proclamation 
was made was numbered G.S.R. 490. The 
substance of this Proclamation is that the 
President assumed to himself the functions 
of the Government of the State and all 
powers vested in the Governor, and he dec- 
lared that the powers of the Legislature of 
the State should be exercisable by the autho- 
tity of Parliament, and also made certain 
incidental and consequential provisions fop 
giving effect to the Proclamation. One of 
such provisions was that it should be law- 
ful for the President of India to act to such 
extent as he thought fit through the Gov- 
ernor of the State. On the same day, name- 
ly March 19, 1970, another notification was 
issued by the President being notification 
No. G.S.R. 491 which is as follows:— 


“In pursuance of sub-clause (i) of 
Clause (c) of the Proclamation issued on 
this the 19th day of March, 1970, by me 
under Article 356 of the Constitution of 
India, I hereby direct that all the functions 
of the Government of the State of West 
Bengal and all the powers vested in or exer- 
cisable by the Governor of that State under 
the Constitution or under any law in force 
in that State, which have been assumed by 
the President of India by virtue of Clause 
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(a) of the said Proclamation, all subject to 
the superintendence, direction and control 
of the President of India, be exercisable 
also by the Governor of the said State.” 


5. Going back to the events that 
happened in Burdwan, it appears that fol- 
lowing the death of three persons in the 
disturbances, information under Section 154 
of the Code of Criminal Procedure was 
lodged on March 17, 1970, by one Dilip 
Kumar Bhattacharyya. On such informa- 
tion an investigation was started by the 
local Police and the appellant was arrested. 


6. On March 30, 1970, the Gover- 
nor visited the house of Sain brothers at 
Burdwan, and it is alleged by the appellant 
in the writ petition that a violent demons- 
tration took place in the presence of the 
Governor, and the District Magistrate was 
physically assaulted. The appellant’s case 
is that it was no part of the duty of the 
Governor to investigate into the charges of 
a criminal nature or to come to any find- 
ing even tentatively on the basis of such 
investigation. It is also contended that the 
visit of the Governor was designed to give 
publicity to the alleged incident and was 
procured with a view to vilify the Commu- 
nist Party (Marxist), whose members were 
falsely accused to be participants in such 
incidents. It is further alleged that the 
Police investigation, with regard to the inci- 
dent, had been vitiated by improper inter- 
ference by high dignitaries and leaders, 
who were politically motivated. According 
to the appellant, at the judicial inquiry, the 
appellant and members of the Communist 
Party (Marxist) would have no opportunity 
to defend themselves in respect of wild and 
reckless charges made or to be made against 
them. The appellant further contends that 
the judicial inquiry would not only hamper 
and prejudice any proper investigation, and 
trial of persons who have been wrongfully 
accused, for alleged ' offences, but would 
also prejudice a fair trial of such persons, 
and would further result in deliberate inter- 
ference with the administration of justice. 
The substance of the appellant’s contention 
is that the judicial inquiry would deny him 
a fair trial on the charge on which he has 
been arrested. 


7. It is in the background of the 
events mentioned above, and on the ground 
that he was not likely to get a fair trial by 
reason of the judicial inquiry ordered by 
the Governor, that the appellant moved the 
writ petition out of which this appeal arises. 
The trial Court, however, did’ not issue a 
Rule Nisi and disposed of the matter after 
directing notice to be served on the respon- 
dents Nos. 2 and 3. The petition for Rule 
Nisi was dismissed and this appeal is di- 
rected against the order of dismissal. 


8. Before proceeding to deal with 
the contention of Mr. Chakrabarti on be- 
half of the appellant, I should note that so 
far as the prayers for a writ in the nature 
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of prohibition directing the respondents to 
refrain from acting in pursuance of the 
notification, appointing the Commission of 
Inquiry, and a writ in the nature of Quo 
Warranto directing the respondents to justify 
under what authority they were pretend- 
ing to function or usurp or continue to 
usurp the function of the Commission of 
Inquiry, are concerned, these prayers have 
become infruictuous as the first respondent 
has already completed the inquiry and sub- 
mitted the report to the State Government. 
Orders restraining the first respondent from 
discharging the functions of the Commis- 
sion of Inquiry or proceeding with the in- 
quiry cannot now be made as the inquiry 
proceedings have been completed. The pub- 
lication of the inquiry report until disposal 
of this appeal, however, has been restrained. 
The only question in this appeal, therefore, 
is whether the order appointing the Com- 
mission of Inquiry was a valid order, and 
if held to be invalid, whether this Court 
should permanently restrain the publication 
of the report. 


9, The first contention 
Chakrabarti was that after 
tion under Article 356 of the Constitution, 
it was for the President alone to be satisfied 
about the necessity of an inquiry under the 
Commissions of Inquiry Act. It was argued 
that the President having assumed to him- 
self all the functions of the Government of 
the State, and all powers vested in the Gov- 
ernor of the State, it was for him alone to 
be satisfied that an inquiry under the Act 
was called for, and also about the necessity 
of such inquiry. In other words, it was 
contended that it was for the President 
alone, to the exclusion of any other autho- 
Tity, to be satisfied about the necessity of 
an inquiry into a matter of public import- 
ance and on being so satisfied the President 
alone could issue the notification under 
Section 3 of the Commissions of Inquiry 
Act, 1952, hereafter referred to as the Act, 
and the Governor had no authority or 
jurisdiction to issue such a notification. It 
was argued that as this was not done and 
the notification was issued by the Governor 
on his own satisfaction about the necessity 
of the inquiry, the notification was invalid 
and for that reason the inquiry should not 
be held by the first respondent. i 


10. In order to deal with this ques- 
tion it is necessary to look at the totality of 
the effect of the two notifications issued by 
the President. By the notification G.S.R. 
No. 490, the President firstly assumed to 
himself the functions of the State Govern- 
ment and all powers vested in the Governor 
of the State. He also made various inci- 
dental and consequential provisions under 
Clause (e) of the notification, and one of 
these is to the effect that in exercise of the 
functions and powers assumed by the Pre- 
sident, it shall be lawful for him as Presi- 
dent of India to act to such extent as he 
thought fit, through the Governor of the 
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State. Secondly, by a second notification 
issued on the same day namely, G.S.R. No. 
491, the President directed that all the func- 
tions of the Government of the State, and 
all the powers vested in or exercisable by 
the Governor of the State under the Con- 
stitution or under any law in force in the 
. State, shall subject to the superintendence, 
direction and control of the President be 
exercisable also by the Governor of the 
State. The question is, do the provisions in 
GS.R. 490 and GS.R. 491, enable the 
Governor of the State to act on his own, in 
taking a decision that an inquiry into a 
matter of public importance is called for 
and that such an inquiry ought to be made? 


14. Mr. Chakrabarti argued that, 
even if it was held that the Governor was 
properly authorised to make the order ap- 
pointing a Commission of Inquiry, he had 
no jurisdiction or authority to decide for 
himself about the necessity of such an in- 
quiry. In other words, it was submitted, 
that it was one thing to make an order ap- 
pointing a Commission of Inquiry, and quite 
another thing to form an opinion that such 
an inquiry was called for. It was for the 
President alone, it was argued, to form an 
opinion that an inquiry was necessary. It 
was submitted that what was delegated by 
the notification G.S.R. 491 were the powers 
of the President, but not the duties or the 
Statutory obligation, of forming an opinion 
that an inquiry was called for. 

12. It seems to me that there is an 
inherent fallacy in this argument. This argu- 
ment requires that the Statutory obligation 
of forming an opinion about the necessity 
of an inquiry should be exercised by the 
President, and the order appointing the 
Commission of Inquiry may be made by the 
Governor by virtue of delegation of powers 
to him. If in this case, the opinion as to 
the necessity of the inquiry was formed by 
the President, and on such formation of 
opinion by the President, the Governor 
issued the notification appointing the Com- 
mission of Inquiry, the order would have 
been open to challenge on the ground that 
the opinion was formed by a person who 
did not make the’ order, appointing the 
Inquiry Commission, and that the order 
appointing .the Inquiry Commission was 
made by a person who did not form the 
opinion: If such an order was 
made, it coud not be sustained, because 
the opinion required to be formed about 
the necessity of the inquiry was not the 
opinion of the person, who made the order 
appointing the Commission of Inquiry. 


13. It was argued by the learned 
Advocate-General on behalf of the respon- 
dents, on the other hand, that the Governor 
in making the order for inquiry acted by 
virtue of the delegation made in his favour 
by the President by the notification G.S.R. 
No. 491, read along with the Proclamation 
in GS.R. No. 490. The question is, in a 
case, such as this, where the powers and 
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duties and statutory obligations, are so inter- 
woven, interconnnected and inter-dependent 
on each other, can it be said that the dele- 
gation of the power would not necessarily 
involve a delegation of the duty and the 
statutory obligation? In other words, in a 
case of delegation of power; where power 
and duty are inter-woven, inter-connected, 
and inter-dependent, can it be said that the 
power and the duty can be so separated 
and distinguished, that the delegation of the 
power only can be made, leaving the duty 
or statutory obligation with the principal? 
The answer to both these questions, in our 
opinion, must be in the negative. The dele- 
gation of the power in a case, such as this, 
operates as an implied delegation of the 
duties and the statutory obligations as well. 
It cannot, in our view, be held that while 
the power to appoint a Commission of In- 
quiry stood delegated to the Governor, the 
duty and the statutory obligation to form 
an opinion about the necessity of such an 
inquiry remained vested in the President. 
To hold otherwise, would be creating a situ- 
ation where the exercise of the power it- 
self would be invalid. Because, in that 
case the President will have to form the 
opinion about the necessity of the inquiry, 
and having formed such an opinion, he 
will have to leave it to the Governor to 
make the order appointing the Commission 
of Inquiry, though the Governor has form- 
ed no opinion about the necessity of such 
an inquiry. 


14. The earned Advocate-General 
next contended and we think rightly, that 
under Clause (c) @) of the notification 
G.S.R. No. 490, it was lawful for ‘the Pre- 
sident to act to such extent as he thought 
fit, through the Governor of the State. He 
also relied upon the notification G.S.R. No. 
491, by which the President directed that 
all the functions of the Government of the 
State of West Bengal, and all the powers 
vested in or exercisable by the Governor of 
that State, which have been assumed by the 
President shall subject to the superinten- 
dence, direction and control of the Presi- 
dent, be exercisable also by the Governor 
of the State. The Advocate-General argu- 
ed that there was clear delegation by the 
President of all the functions of the 
State Government and also of all the 
powers vested in the Governor, which were 
assumed by the President by the notifica- 
tion No. G.S.R. No. 490, to the Governor 
of the State. Such a delegation, it was argu- 
ed, fully invested the Governor not only 
with the powers of the Governor, but also 
with all the functions of the State Govern- 
ment which includes the duty or statutory 
obligation of the Governor to form an 
opinion. It seems to us that there is good 
deal of force in- this contention on behalf 
of the respondents. Under Art. 154 (1) of 
the Constitution, the executive power of the 
State is vested in the Governor and is to 
be -exercised by him directly or through the 
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Officers subordinate to him. The President 
delegated to the Governor not only the 
powers of the Governor, but also the func- 
tions of the State Government. Quite apart 
from the position that delegation of powers 
carries with such delegation the duties and 
statutory obligations connected with the 
power, delegation of the functions of the 
State Government to the Governor, would 
include within its ambit the power to form 
an opinion about the necessity of an in- 
quiry under the Commissions of Inquiry 
ct. 


15.. In support of the contention 
that delegation of powers includes a dele- 
gation of duties connected with the exercise 
of such power, reliance was placed by the 
Advocate-General on a decision of the 
Supreme Court in M/s.. Daluram Pannalal 
Modi v. Asst. Commr. of Sales Tax, AIR 
1963 SC 1581.. A reference may also be 
usefully made to another decision of the 
Supreme Court on this point H. S. S. M. 
Ali Alquadari v. Commr. of Wakf, West 
Bengal, AIR 1961 SC 1095. In that case, 
it was held that where powers and duties 
were inter-connected, and it was not possi- 
ble to separate one from the other in such 
way that the powers might be delegated, 
while the duties were retained and vice 
versa, the delegation of the powers took 
with it the duties also.’ A similar view was 
also taken in a Bench decision of this Court 
reported in (1970) 74 Cal WN 330. 


16. The learned Advocate-General 
also relied upon a decision of the Judicial 


Committee in Edward Liso Mungoni v. At- ` 


torney-General of Northern Rhodesia, 1960 
AC 336, in which it was held that where 
power and duty were so inter-woven that it 
was not possible to, split the one from the 
other, so as to put the duty on one person 
and power on another, whoever exercised 
the power must also carry out the duty. 
On the same question, reliance was placed 
on a decision of this Court reported in AIR 
1971 Cal 122 in which the notification, with 
which we are concerned in this appeal, was 
also construed by Banerjee J., who held 
that the notification G.S.R. 491 was a valid 
notification and was issued by the President 
by virtue of the Proclamation under Article 
356 of the Constitution. In support of the 
contention that the Governor in appointing 
the Commission of Inquiry, in exercise of 
the power delegated to him by the notifica- 
tion G.S.R. 491, was really . making an 
order on behalf of the President who had 
assumed all the executive powers and func- 
tions of the State Government and also the 
powers of the Governor, reliance was placed 
on a decision of the Supreme Court Roop- 
oe v. State of Punjab, AIR 1963 SC 


17. Mr. Chakrabarti next contended 
that the notification G.S.R. 491 should not 
be so construed as to imply a delegation of 
powers by the President to the Governor. 
Alternatively, it was argued that if the said 


Gokulananda v. Tarapada (B. C. Mitra J.) 


-of Art. 356 (1) make it abundantly 


A.L R. 
notification was construed to effectuate a 
delegation of powers by the President tọ 
the Governor, then it should be held that 
tbe notification G.S.R. 491 was ultra vires 
the powers of the President, as the effect 
of- the delegation would be that the Presi- 
dent completely abdicated and surrendered 
the powers and responsibilities, which he 
had assumed by. the Proclamation under 
Art. 356. In other words, it was argued 
that by the Proclamation the President had 
assumed to himself the powers of the State 
Government and the State Governor, and it 
was for him alone to discharge the duties 
and obligations of the State Government, 
and the Governor, and he could not divest 
himself of the powers which he had law- 
fully assumed, to the State Governor. 


18. In my view, there is hardly any 
merit in this contention of counsel for the 
appellant. It is true that by the Proclama- 
tion the President had assumed to himself 
the powers of the State Government, as 
also those of the Governor of the State. It 
is also true that upon such assumption of 
power, the State Government and the Gov- 
ernor stood divested of their powers, func- 
tions and duties under the Constitution. 
But it cannot be overlooked, and it should 
not be overlooked, that Art. 356 itself 
enables the President when a Proclamation 
is made under that Article, to make inci- 
dental and consequential provisions. These 
incidental and consequential provisions are 
such aS may appear to the President to be 
necessary for giving effect to the objects of 
the Proclamation. The terms of cee (c) 
clear 
that, what incidental and consequential pro- 
visions are to be made, is a matter entirely 
for the subjective satisfaction of the Presi- 
dent. The validity or legality of the inci- 
dental and consequential provisions con- 
templated by Art. 356 (1) (c) is not justici- 
able. The President makes the Proclama- 
tion on being satisfied from a report of the 
State Governor or otherwise, that a situa- 
tion has arisen, in which the Government 
of the State cannot be carried on in accord- 
ance with the provisions of the Constitution. 
On being so satisfied, the President makes 
the Proclamation assuming to himself the 
functions of the State Government, as also 
the powers vested in or exercisable by the 
State Governor. After assumption of power 
by the President under Art. 356 (1) (a), the 
President is enabled to make such inciden- 
tal and consequential provisions as appear 
to him to be necessary for giving effect to 
the objects of the Proclamation. And it is 
an exercise of the powers, assumed by him 
by Clause (c) (i) of the Proclamation, that 
the President delegated all the functions of 
the Government of the State and all the 
powers vested in or exercisable by the Gov- 
ernor of the State, to the latter, subject to 
the superintendence, direction and control 
of the President himself. Apart from the 
question of the validity of an absolute dele- 
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gation of power by the President to the 
Governor, resulting in a complete diyesti- 
ture of the powers and functions which the 
President had assumed by reason of the Pro- 
clamation, it is to be noticed that the noti- 
fication G.S.R. 491 explicitly provides that 
‘the powers and functions delegated to the 
Governor, are to be exercised by the latter, 
subject to the superintendence, direction 
and control of the President of India. This 
provision in the notification leaves no room 
for doubt, that the President of India re- 
tains full control and superintendence over 
the Governor who ‘exercises the powers 
delegated to him by the notification. The 
second answer to the contention that there 
was complete abdication of powers and 
duties by the President to the Governor, is 
to be found in the last few words of the 
notification itself, namely, “be exercisable 
also by the Governor of the said State”. 
The word “also” appearing in the notifica- 
tion should not be lost sight of, in dealing 
with this question. It is quite clear that 
there is, by no means, a complete abdica- 
tion or surrender of the powers, duties and 
functions which the President assumed by 
the Proclamation in favour of the Gover- 
nor, as the President retains in his own 
hands, the authority and the jurisdiction 
to act, by virtue of the assumption of power 
under the Proclamation. This, in my view, 
is the answer to the contention on behalf of 
the appellant that the notification should be 
construed to mean a complete abdication 
of power by the President in favour of the 
Governor, The President, in my view, has 
not surrendered or abdicated his powers, 
functions and duties absolutely to the Gov- 
ernor. He retains the power of direction, 
superintendence ` and control in his own 
hands and furthermore, he retains to him- 
self the power to act on his own without 
reference to the Governor, to whom the 
powers. and functions have been delegated 
by the notification, G.S.R. 491. īn this 
view of the matter, the contention on be- 
half of the appellant that the Governor was 
not validly authorised to make the order, 
appointing the Commission of Inquiry, or 
that the order is ultra vires the powers of 
the President, as it amounts to an abdica- 
tion of his powers, cannot be upheld. 


19. The next contention, on behalf 
of the appellant, was that the holding of 
a public inquiry by a Commission appoint- 
ed under the impugned order would amount 
to interference with the course of justice, 
as it would result in a. parallel inquiry over 
a matter which was pending investigation 
by the -Police, and which might ultimately 
be taken up by the Court for trial. In 
order to deal with this contention, it is 
necessary to examine the question, whether 
the subject-matter of the inquiry before the 
Commission of Inquiry, and the subject- 
matter of the criminal proceedings, are 
such that it can be held that the proceedings 
before the two Tribunals are parallel pro- 
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ceedings or that the subjects to be dealt 
with by them overlap each other. The 


matter, which is pending investigation by 
the Police and which may ultimately lead 
to a trial in a Criminal Court, is the Com- 
mission of one or more cognisable offences, 
leading to three deaths in the town of Bur- 
dwan. The first information report speci- 
fies the commission of such offences by 
certain persons unnamed. The appellants 
name has not been mentioned in the first 
information report. In course of investiga- 
tion, however, the appellant was arrested as 
an accused in the case. ïf the appellant is 
sent up for trial in the Criminal Court, it 
would be trial for commission of a cognis- 
able offence, set out in the first information 
report or made out in course of the in- 
vestigation. The matters which have been 
referred to the Commission of Inquiry are: 


(a) Causes which led to the incident, 
resulting in the death of three persons and 
injury to several others, 


(b) Whether the Police and other local 
officials were negligent in the discharge of 
the duties to prevent occurrence and protect 
the life and property, 

(c) If the Police was negligent, cause 
of such negligence, and 

(d) Matters relevant and incidental to 
the matters set out in the Clauses (a), (b) 
and (c). 


20. It is clear that the aim of the 
inquiry by the Commission, apart from a 
probe into the causes of the incident, is 
directed plainly and manifestly against the 
performance of duties by the Police or their 
negligence to perform such duties and the 
causes of such negligence. The subject- 
matter of trial before the Criminal Court 
if a trial follows the Police investigation, 
would be the commission of cognisable of- 
fences by particular individual or individu- 
als. To me, it seems that the subject-mat- 
ter of inquiry by the two Tribunals is en- 
tirely different and such subject-matter does 
not overlap each other to such an extent, 
as to hold that the two inquiries before the 
two Tribunals will be parallel in nature. 


21. Mr. Chakrabarti, however, stre- 
nuously argued that the subject-matter of 
investigation before the Commission of In- 
uiry and that before the Criminal Court 
were identical in nature, and therefore, if 
the report of the inquiry was published, his 
client would be denied a fair trial in the 

imi Court. In support of this conten- 
tion, he relied on a decision of this Court 
reported in (1967) 71 Cal WN 912. In that 
case a Police Officer arrested certain per- 
sons as a preventive measure, as they were 
exciting people to commit riot and arson. 
There was a mob violence at a Police Sta- 
tion and at the instance of some of the 
Ministers, the Police Officer was arrested 
and suspended. Subsequently, a criminal 
case was started against the Police Officer 
on a charge of unlawful assembly and 
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wrongful confinement. Thereupon the Po- 
lice Officer moved this Court under Art. 226 
of the Constitution and obtained a Rule 
Nisi challenging the bona fides and legality 
of the order of arrest and suspension. While 
the Rule was pending, on May 26, 1967, 
the Government of West. Bengal appointed 
a Commission of Inquiry under Section 3 
of the Commissions of Inquiry Act, 1952. 
The Commission of Inquiry was to inquire 
into: 

(a) The nature, circumstances, causes 
and consequences of the disturbances; 


(b) The manner in which the situation 
was dealt with; 

(c) Any other relevant factor having a 
bearing on the situation. 

22. On the appointment of the 
Commission of Inquiry, the Police Officer 
made an application for injunction, restrain- 
ing the respondents from proceeding with 
the enquiry on the ground that the same 
would amount to a parallel inquiry over 
matters pending adjudication before this 
Court. There was no denial, in that case, 
by the State Government that the terms of 
reference of the Commission of Inquiry in- 
volved an investigation into matters. which 
were the subject-matter of the writ petition. 
This decision is of no assistance to the ap- 
pellant, in this case, as it is clear from the 
terms of reference of the Commission of 
Inquiry that the Commission was to enquire 
into matters which were directly involved 
in the pending writ petition in this Court. 
In that case, the Court came to the conclu- 
sion that the terms of reference of the 
Commission of Inquiry clearly involved a 
probe into matters which were directly and 
substantially matters in issues in the writ 
petition. In this case, on the other hand, 
the matter which the Inquiry Commission 
is to go into, and which can be said to be, 
if at all, remotely connected with the cri- 
minal case, is to be found in the first term 
of reference, namely causes which led to 
the incident. Whatever may be the nature 
of the probe by the Commission of Inquiry 
into this matter, I do not see how it can be 
said that such a probe would amount to 
an investigation into the criminal charge 
against the appellant. From whatever point 
of view the matter is looked at, it cannot, 
in my view, be said that an innquiry into 
the causes of the incident by the Commis- 
sion of Inquiry would lead to an investiga- 
tion into the question, whether the appellant 
is guilty of a charge of murder. The Com- 
mission of Inquiry, in this case, is charged 
with the duty of inquiring into the causes 
which led to the incident at Burdwan result- 
ing in the death of 3 persons. I do not 
think that the inquiry into such a matter 
will, even in a remote manner, overlap the 
investigation involved in the criminal charge 
against the appellant. The Commission, it 
is to be noticed, is not required to inquire 
into the fact whether three persons died 
and its probe is directed against the causes 
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which led to the incident, ultimately result- 
ing in the death of 3 persons. Clause (d) 
of the terms of reference requires matters 
relevant and incidental to the matters set 
out in Clauses (a), (b) and (c) A probe 
into these matters cannot be said to require 
an inquiry into any matter connected with. 
the criminal charge against the appellant. 


23. In repelling the contention of 
Mr. Chakrabarti the learned Advocate-Ge- 
neral, firstly relied on a decision of the 
Supreme Court Saibal Kumar Gupta v. 
B. K. Sen, AIR 1961 SC 633. In that case, 
the question was whether a Special Com- 
mittee appointed by the Corporation of Cal- 
cutta was guilty of contempt of Court. This 
Special Committee was appointed at a time 
when a revision petition was pending before 
the High Court against the order of a 
Sessions Judge, directing further inquiry in- 
to certain charges. On facts, it was held 
that there was no intention to interfere with 
the course of justice and no comment was 
made on any pending proceedings in-a 
Court of Law. In this view of the matter 
it was held that there was no contempt of 
Court. Reliance was also placed by the 
learned Advocate-General on another deci- 
sion of the Supreme Court P. V. Jagannath 
Rao v. State of Orissa, AIR 1969 SC 215. 
In that case, the Commission of Inquiry 
was appointed to inquire into certain mat- 
ters. At the time of the appointment of 
this Commission, one of the matters refer- 
red for inquiry by the Commission, was 
pending before the Orissa High Court in an 
appeal. It was held that if a statutory au- 
thority exercises its power for a purpose 
not authorised by law the action of the sta- 
tutory authority would be ultra vires and 
without jurisdiction. But it was also held 
that the Commission of Inquiry would not 
be liable for contempt of Court, if it pro- 
ceeded to inquire into matters referred to 
it by the Government, who appointed the 
Commission under Section 3 of the Act, in 
exercise of a statutory power, as the Com- 
mission of Inquiry would be performing its 
statutory duty. On facts, it was held that 
the inquiry was not in relation to the very 
matters which were the subject-matter of 
the proceedings pending in the High Court 
of Orissa. On this question reliance was 
next placed by the learned Advocate-Gene- 
ral on another decision of the Supreme 
Court Jang Bahadur Singh v. Baijnath Ti- 
wari, AIR 1969 SC 30. In that case, it was 
held that an inquiry, by a Domestic Tribu- 
nal in good faith, in exercise of powers sta- 
tutorily vested in it, into charges of mis- 
conduct against an employee did not. amount 
to contempt of Court, merely because an 
inquiry into the same charges was pending 
before a Civil or a Criminal Court, and 
that the initiation and continuation of dis- 
ciplinary proceedings in good faith did not 
obstruct or interfere with the course of 
justice in the pending Court proceeding. 
Bachawat, J. observed: “An authority, hold- 
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ing an inquiry in good faith in exercise of 
the powers vested in it by statutory regu- 
lations, is not guilty of contempt of Court 
merely because a parallel inquiry is immi- 
nent or pending before a Court.” The view 
taken by the Supreme Court on the ques- 
tion of parallel inquiry, has been recently 
tre-affirmed in -another decision of the Sup- 
reme Court Shambhu Nath Jha v. 
Prasad Sinha (unreported). 
this question, it was held: 


“It may be that some of the matters 
which are connected with the criminal revi- 
sion petitions were the subject of the in- 
quiry by the Commission ‘of Inquiry, but 
that would not attract liability for contempt 
of Court. In AIR 1969 SC 215 (supra), 
the appellant had challenged a notification 
issued under Section 3 of the Commissions 
of Inquiry Act, appointing a Commission 
of Inquiry to inquire into certain allegations 
against persons who had held the office of 
Chief Ministers and Ministers in Orissa. 
An argument was advanced in that 
case that one of the items of charges, 
which were to be inquired into by the Com- 
mission was the subject-matter-of an appeal 
pending in the High Court. Question arose 
in that context whether the setting up of the 
Commission of Inquiry by the State Gov- 
ernment or the continuation of the inquiry 
by the Commission would be tantamount 
to contempt of Court. This Court held that 
the above acts would not constitute - ` con- 
tempt of court....... po 


24. A similar question arose in an 
earlier decision of the Supreme Court Tuka- 
ram G. Gaokar v. R. M. Shukla, AIR 1968 
SC 1050, on which reliance was placed by 
the learned Advocate-General. In that case, 
powerers the inquiry was a statutory inquiry 
by the ‘Customs Officers. It was held that 
where a criminal prosecution in respect of 
offences in connection with smuggling of 
gold under Section 120-B, IP.C. read with 
Section 135 of Sea Customs Act, Rule 131-B 
of Defence of India Rules and Section 8 of 
Foreign Exchange Regulations Act, was 
imminent and the Collector of Customs ini- 
tiated proceedings under Sections 111 and 
112 of the Sea Customs Act, such initiation 
of proceedings bona fides by the Customs 
Officer and in discharge of a statutory duty, 
did not amount to contempt of criminal 
Court, even though identical issues 
arise in the imminent proceedings. 

25. On the law as it stands now, 
there can be hardly any doubt that where 
a Commission of Inquiry has been appoint- 
ed to inquire into matters of public import- 
ance there will not be any contempt of 
Court, even though the matters which are 
to be inquired into by. the Inquiry Commis- 
sion are the same, as those which are pend- 
ing in a litigation before the Civil or Crimi- 
nal Courts. It is now well-settled that since 
the Commission of Inquiry, in conducting 
the inquiry is performing a statutory duty, 
although such inquiry may be parallel in 
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nature, the question of contempt of Court 
would not arise merely because of the pen- 
dency of identical questions before a Court 
of Law, Civil or 

26. In this case, however, we are of 
the opinion that the subject-matter of in- 
quiry by the Commission of Inquiry does 
not overlap or include matters which will 
have to be investigated -by the Criminal 
Court in the trial of the appellant on a cri- 
minal charge. But having regard to the 
decisions of the Supreme Court, discussed 
earlier, even if the subject-matter of inquiry 
by the Commission of Inquiry is the same, 
which the Criminal Court may be required 
to go into on the prosecution of the appel- 
Jant, a question of contempt of Court can- 
not arise, and no injunction can be issued 
restraining the Commission of Inquiry from 
proceeding with the inquiry or restraining 
the State Government or any other autho- 
tity from publishing the report of the In- 
quiry Commission. 

27. ‘The learned Advocate-General 
fortified his contention on this aspect of the 
case by a reference to sub-section (1) of 
Section 3 of the Commissions of Inquiry 
Act. He argued that although the appro- 
priate Government may appoint a com- 
mission of Inquiry, where a resolution is 
passed by the legislature, the Commission 
of Inquiry must be appointed, even though 
the subject-matter referred to the Commis- 
sion of Inquiry is the same as the subject- 
matter in litigation pending in a Court of 
law. It seems to us that there is good deal 
of force in this contention also on behalf 
of the respondents. 


28. The next point urged by Mr. 
Chakrabarti was that the President haa as- 
sumed to himself the powers of the State 
Government and also of the Governor by 
the notification G.S.R. 490 in exercise of 
the powers under Art. 356 of the Constitu- 
tion. He submitted that what was done by 
the notification G.S.R. 491 ‘was nothing but 
a variation of the proclamation made by 
G.S.R. 490. He argued that such a varia- 
tion could only be made by a Proclamation, 
as required by Art. 356 (2), and not by 
mere notification, as was purported to be 
done. There is an inherent fallacy in this 
contention on behalf of the appellant. The 
notification G.S.R. 491 was not made in 
exercise of the powers under Art. 356 (1) (c) 
of the Constitution ex facie, it was made 
under sub-clause (i) of Clause (c) of the 
Proclamation itself. The notification G.S.R. 
491 was quite plainly made by the President 
in exercise of the powers which were assum- 
ed by Clause (c) (i) of the Proclamation 
itself. This contention of Mr. Chakrabarti 
ee cannot be upheld. 


It was next argued by Mr. 


- Chaleobarti that both the President and the 


and 
These 


Governor had various powers, duties 
functions under the Constitution. 


`~ powers, duties and functions of the Presi- 


dent were not assignable without proper 
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statutory provision. In other words, it was 
contended that the powers vested in the 
President under the Constitution could not 
be assigned to the Governor without appro- 
priate statutory provision. In support of this 
contention counsel for the appellant relied 
upon Craies on Statute Law 6 Ed. P. 283. 
He also relied upon a decision of House 
of Lords, Vine v. National Dock Labour 
Board, (1956) 3 All ER 939. I do not 
think, there is any merit in this contention 
on behalf of the appellant. Art. 356 (1) 
under which the President issues the Pro- 
clamation assuming to himself the functions 
of the State Government and the powers 
of the Governor, itself provides by Clause 
(c) thereof that the President can make 
such incidental and consequential provisions 
as appear to the President to be necessary 
or desirable for giving effect to the objects 
of the Proclamation. As to with regard to 
what matters, incidental and consequential 
provisions are to be made, is a question 
entirely for the subjective satisfaction of 
the President himself. In exercise of this 
power, the President made the Proclama- 
tion which is the subject-matter of notifi- 
cation G.S.R. 490. Delegation to the Gov- 
ernor of the powers which the President 
had assumed by G.S.R. 491 is nothing more 
than an exercise of executive authority in 
terms of Clause (c) (i) of the Proclamation 
a which is the subject-matter of G.S.R. 





30. There remains only one other 
point raised by the appellant to be dispos- 
ed of. It was argued by Mr. Chakrabarti 
that in this case no Rule Nisi was issued 
by the Court and that the application was 
heard only upon notice being served upon 
the State of West Bengal and its Chief 
Secretary (respondents Nos. 2 and 3). He 
argued that the trial Court should have 
issued a Rule Nisi upon all the respondents 
so that the other respondents might have 
had an opportunity of filing a return to 
the Rule Nisi. In support of this conten- 
tion, he relied upon two decisions of the 
Supreme Court. The first one is Gyan 
Chand v. State of Haryana, (1970) 3 SCC 
270 = (AIR 1971 SC 333). In that case 
the appeal was ‘preferred against the dis- 
missal of a writ petition by the High Court 
in limine. The appellants were Members of 
a Municipal Committee, which was super- 
seded by the State Government and they 
filed a writ petition contending that the 
supersession was mala fide. This writ peti- 
tion was dismissed by the High Court and 
on appeal, the Supreme Court held that 
where serious allegations of mala fides were 
made against Government, it is not proper 
to dismiss the writ petition in limine, in 


the manner in which it was done, without | 


any return from the respondents. The next 
case relied upon by Mr. Chakrabarti was 
also a decision of the Supreme Court D. D. 


Suri v. A. K. Barren, (1970) 3 SCC 313 = ` 


(AIR 1971 SC 175). That was also an 
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appeal against an order of the High Court 
dismissing a writ petition in limine. In 
that case, a number of allegations of malice 
entertained by the Government, was made 
by the petitioner. The Supreme Court held 
that where serious allegations of mala fides 


of the State Government were made, the 
High Court should not dismiss the writ 
petition in limine but should call upon 


the respondents to make a return and then 
should consider whether the allegations 
have been proved or not. 


31. In our view, there is no merit 
in this contention on behalf of the appel- 
lant. In the first place, the petition was 
not dismissed in limine but notice was 
directed to be served on the two parties, 
who were most vitally interested in the | 
order appointing the Commission of In- 
quiry namely, the State of West Bengal and 
its Chief Secretary. These two respondents 
filed their affidavits-in-opposition and it is 
on the basis of the return filed by the res- 
pondents that the trial Court disposed of 
the application of the appellant. It is clear 
to us from the judgment under appeal, that 
the trial Court considered at great length 
each of the contentions, raised on behalf of 
the appellant, and heard counsel for the 
appellant and counsel for the two respon- 
dents. In the second place, a charge of 
mala fides against the respondents does not 
seem to us to have been pressed at all be- 
fore the trial Court. In this appeal, the 
charge of mala fides was not raised at all 
by counsel for the appellant. In our view, 
having regard to the nature of the allega- 
tions in the petition, the trial Court was 
right in directing notice to be served on the 
State Government and its Chief Secretary, 
and directing them to file affidavits before 
issuing a Rule Nisi. The appellant got full 
opportunity of agitating all his contentions, 
and two of the -respondents, who were 
vitally interested in upholding the validity 
of the order, were directed to file affidavits, 
which they did. No greater or higher ad- 
vantage could have been gained by the 
appellant by the issue of a Rule Nisi. All 
in all, it seems to us that the trial Court 
was not in error in disposing of the writ 
petition, in the manner in which it did. 
This disposes of all the contentions can- 
vassed before us in this appeal. 


32. For the reasons mentioned 
above, this appeal fails and is dismissed, 
The interim order is vacated. There i 
be no order as to costs, 

33. Mr. Chakrabarti, appearing for 
the appellant, makes an oral prayer for a 
certificate of fitness for appeal to the Sup- 
reme Court. This prayer is rejected. Liber- 
ty to the appellant to make a formal appli- 
cation. A prayer is also made for stay. of 
operano of the order which is also Te- 
jected. - 

; A. K. SINHA, J.:— 34. I agree. 
Appeal dismissed. 
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AIR 1973 CALCUTTA 243 (V, 60 C 48) 
S. C. GHOSE, J. 


Lalchand Dharamchand. 
i Alliance Jute Mills Co. Ltd.. 


e Matter No, 106 of 1969, D/« 
{L0-11-1971. 

Index Note:— (A) Arbitration Act 
(1940), Section 34 — Contract through a 
Broker with an Arbitration Clause to 
_settle all disputes — Pending arbitration 
proceedings, respondent filed suit for 
libel against the Petitioner and the Bro4 
ker, pleading novation of the contract -— 
The Broker in law has no authority to 
substitute a contract brought through 
him, the petitioner having not ratified it, 
the original contract, with arbitration 
clause subsists — Claim for tort in- 
extricably connected with the tramsac- 
tion between the parties and brings it 
within the ambit of the arbitration clause 
— Suit against the petitioner must be 
stayed — (X-Ref :— Contract Act (1872), 
Sections 62 and 188). 

Brief Note:— (A) The parties in 
contract for sale and purchase of jute 
through a Broker agreed to settle all 
their disputes through Arbitration of 
the Bengal Chamber of Commerce and 
{Industry in terms of the arbitration 
clause contained with East India Jute 
and Hessian Exchange Association. Dur- 
fing the pendency of the proceedings bes 
fore the Arbitrators, the respondent filed! 
a suit claiming damages for libel and 
alleging that mo money was due by the 
plaintiff due to agreement with the 
Broker by way of novation. The peti- 
tioner applied under Section 34, Arbitra 
tion Act, 


Held that the claim of the respons 


Petitioner 
Respon+ 


dent in the suit cannot be said to be- 


unrelated to the transactions covered by: 
the original contract and the crux of the 
claim in tort will depend on, the ques~ 
tions as to whether the respondent is. 
liable to pay the price ve the goods sold 
and delivered to by the petitioner 
and whether he. has paid them, These 
two issues or disputes are clearly 
matters agreed to be referred, The 
subject-matter of the suit in regard to 
the claim for the damages pertain to the 
terms and conditions of the original con~ 
tract and should be stayed in view of 
the ratio in National Co, Ltd, v. Bengal 
Boating Co, Ltd.. (1967) 71 Cal WN 1051 
and (1948) 1 KB.11 = (1947) 2 All ER 
260, (Para 33) 

In order to decide the merits of an 
application under Section 34. the Court 
should not go into the merits of the 
suit but it may look into. besides the 
plaint of the suit, affidavits filed by the 
parties. as well as the correspondence 
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Ltd. 
- (1964) 2 All ER 332 = 
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that may have passed between the par~ 
ties. AIR 1953 SC 182, Rel, on. 
(Para 21) 
The novation, as pleaded in the 
plaint, does not have the effect of super- 
seding the original contract. It has no- 
where been stated that the Broker had 
the authority to enter into an agreement 
on behalf of the petitioner and the bro- 
ker. in law. has no authority to substi- 
tute a contract brought through him. 
(Para 24) 
The dain for damages, although a 
claim in tort is inextricably connected 
with the transaction between the par- 
“ties and bring that part of the claim 
also within the ambit of the arbitration 
clause, The suit as against the Peti- 
tioner must be stayed. Application al- 
lowed, AIR 1959 SC 1359, Distinguished. 
(Paras 36 and 37) 


Cases Referred: Chronological Paras 
(1967); 71 Cal WN 1051, National 
Co, Ltd. v. Bengal Boating Co. 

18, 26, 33 

1 WLR 

633, Taunton Collins v. Cromie 


20, 27 
AIR 1963 Cal 140, Bajrang Jute 
i ga Ltd. v, Fulchand Kanhaiya~ a 
(ATR 1962 SC 368 = (1962) 3 SCR 
769, m rman v, 
Union of Indi 25 


"AIR 1959 SC 1359 = (1960) 1 SCR 


493. Union of India v. Kishorilal H 
AIR 1959 Cal 423 = (1959) 63 Cal 

WN 527, Rungta and Sons Pvt. 

Ltd. v. Jugametal Trg. Repub- 


like 18 
“ATR 1953 SC 182 =.1953 SCR. 
572. Gaya Electric Supply Co. 
Ltd. v. State of Bihar - 21 
AIR 1950 Cal 568, Ghewarchand 
Rampuria v. Shiva Jute Bailing 
Ltd. 20 
(ATR 1948 Cal 257 = 52 Cal WN 
521, Chandanmull Jhaleries v. 
Clive Mills Co, Ltd. 20 ` 
{1948) 1 KB 11 = (1947) 2 All ER 
pot weer v. Collis Remo- 
1 Servi 33, 34 
AIR atte Bom 332 = 44 Bom LR 
739, Ramdas Dwarkadas v.. 
Orient Pictures 20, 27 
(1889) 43 Ch DI 156 =! 62 LT 209, 
Turnock v, Sartoris 
Bhabra. for Babulal 


Petitioner; 
Jain, . for Respondent, ` 

ORDER :— This application has been 
made under Section 34 of the Arbitra- 
tion Act by the petitioner for the stay 
of the suit No. 448 of 1969 and all pro- 
ceedings relating thereto and arising 
therefrom. The -facts leading to the 
making of this application are stated 
hereunder. : 
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2. By exchange of a Bought Note 
and a corresponding sold note both bear- 
ing No. RJ-50521 dated March 16, 1968, 
through the broker R, L, Saraf & Co.. 
the petitioner sold to the respondent and 
the respondent bought from the peti- 
tioner 600 Maunds (equivalent to 22394 
Kgs.) Agartala Mesta Fibre at the rate 
of Rs. 38.50 P, per Maund working out 
at Rs, 103.15 P., per quintal delivery on 
3lst March, 1968, at the buyers’ mill 
siding, The detailed terms and condi-« 
tions of the said transaction would ap-= 
pear from a copy of the Sold Note an= 
mexed as Annexure B to the petition 
filed herein. 


3. The said contract between the 
parties was subject to the terms and 
conditions of the East India Jute & Has- 
sian Exchange Association Ltd. relating 
to contracts for raw jute. All the terms 
and conditions of the transferable speci~ 
fic delivery contract for raw jute of the 
East India Jute & Hessian Exchange As~ 
sociation Ltd., Calcutta. were expressly 
made applicable to the said contract, 
The Arbitrator named in the said con~ 
tract was Bengal Chamber of Commerce 
and Industry. 


4. The relevant bye-law of the 
said Association containing the said 
arbitration clause contained in Rule 17 
of Chapter IX applicable to the contract 
in n instant case provides as follows, 

wi 


“17. All matters, questions, disputes, 
differences and/or claims arising out of 
and/or concerning and/or in connection 
with and/or in consequence of or relat- 
ing to this contract including matters 
relating to insurance and demurrage 
whether or not the obligations of either 
or both parties under this contract be 
subsisting at the time of such dispute 
and whether or not this contract has 
been terminated or purported to be ter- 
minated or completed shall be referred 
to the arbitration in accordance with the 
provisions for reference to arbitration 
contained in these bye-laws ..... 


5. Pursuant to the said contract 
the petitioner delivered certain quanti- 
ties of goods to the respondent and sub- 
mitted bills for an aggregate sum of 
Rs. 20,319.37p. on account of prize 
thereof through the brokers to the res~ 
pondent. 

6. On June 6, 1968, the petitioner 
demanded payment of the aforesaid 
price. The contract provided payment 
of the price against presentation of the 
shipping documents and insurance cover. 


7. Between June 6 and August 29, 
1968. the petitioner on many occasions 
demanded payment of the price from the 
respondent through the broker. The 
respondent also claimed abatement in 
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price to the extent of an aggregate sum 
of Rs. 612,96 P. on account of shortage 
in weight and undercharges and sub- 
mitted bills in respect thereof to the 
petitioner, Correspondence passed be~ 
tween the seller, the broker and the 
buyer between June and October, 1968, 
with regard to the claim of the seller 
for the aforesaid price, 

8 On September 6, 1968, the peti 
tioner wrote to the Forward Market 
Commission, constituted under Forward 
Contract Regulations Act, complaining 
about non-payment of the aforesaid price 
by the respondent. By the said letter 
the petitioner requested the said Commis+ 
a direct respondent to make pay= 
men 


9. By letter dated September 18, 
1968, written to the said conn. the 
petitioner enquired of the said Commis- 
sion as to whether the said Commission: 
intended to intervene in the matter and 
if it did not intend to intervene, it must 
say so. 

10. By letter dated September 27, 
11968, the ‘petitioner demanded payment 
once again by the respondent within 
three days and informed the respondent 
that otherwise it would go to arbitra~ 
tion. ) 


11. On or about October 7, 1968, 
the petitioner referred its claim for the 
aforesaid price to the arbitration of the 
Bengal Chamber of Commerce & Indus~ 
try in accordance with the arbitration 
agreement contained and/or made part of 
the said contract, The Bengal Chamben 
of Commerce & Industry informed the 
respondent of the aforesaid reference. f, 


12. . On October 28, 1968, the res 
pondent asked for a fortnight’s time from 
the arbitrator to file its statement. On 
October 29, 1968, the Bengal Chamber of 
Commerce & Industry informed the res~ 
pondent that time had been granted to it 
th November, 1968. On November 
7. 1968. the respondent again asked for a 
further fortnight’s time to file its state~ 
ment, The Bengal Chamber of Commerce 
& Industry granted time until 19th of 
November, 1968. On November 4. 1968 
the respondent once ‘more asked for a 
further fortnight’s time to file its state- 
ment. The Bengal Chamber of Com- 
merce & Industry informed the respond- 
ent that if its statement was received by 
the Chamber before 4-12-1968, it would 
be considered by the Arbitrator and re- 
fused to grant further time. On 4-12- 
1968. the respondent filed its statement 
of facts to the claim of the petitioner, 
The respondent on the said date asked for 
inspection of the contract, The petitioner. 
offered inspection of the contract which 
fact was intimated to the respondent by 
the Bengal Chamber of Commerce & 
Industry. 
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13. On December 16, 1968. the 
petitioner filed its comments on the 
statement filed by the respondent, On 
December 26, 1968, the respondent asked 
for time to file its rejoinder to the afore- 
said comments of the petitioner. Such 
time was granted until January 10. 1969. 
On January 10. 1969 the respondent’s 
Solicitor wrote to the Bengal-Chamber of 
Commerce & Industry asking for further 
three weeks time to file its rejoinder, 
Such time was granted until January 21, 
1969. on which date the respondent’s 
solicitor again prayed for a further fort- 
nights time to file the rejoinder, On 
January 21, 1969 the Bengal Chamber of 
Commerce & Industry informed the said 
solicitor that the rejoinder would be con- 
sidered by the Arbitrator if it was filed 
by February 3. 1969. The date for hold- 
ing the arbitration was fixed on 6th 
February 1969, and then again to Febru- 
ary 14, 1969. . 


14. On February 10, 1969, the res- 
pondent’s solicitor informed the Bengal 
Chamber of Commerce and Industry that 
the respondent had filed a suit upon the 
whole of the subject-matter of the re- 
ference and served a notice under Sec- 
tion 35 of the Indian Arbitration Act. 
Thereupon the reference was held in 
abeyance by the arbitrator.. 


15. Although the petitioner’s soli- 
citor B. M. Bagaria wrote to the Solicitor 
of the respondent to supply them with a 
copy of the plaint it was not supplied 
until March 15, 1969, motwithstanding 
several reminders, 


16. The present application was 
made on April 29, 1969. The suit has 
been filed by the respondent against the 
petitioner and the said broker R. L. Saraf 
& Co. for inter alia declaration that the 
defendant No. 1 i. e. the petitioner has no 
claim against the plaintiff i.e. the res- 
pondent under or in respect of the said 
contract being contract No, RJ-50521 
dated March 16, 1968, or in respect of 
the aforesaid bills submitted by the de- 
fendant No, 2. the broker R. L, Saraf & 
Co, to the plaintiff i.e. the respondent for 
the price of the goods sold and delivered 
by the petitioner to the respondent under 
the said contract. The respondent has 
claimed in the said plaint also. cancella- 
tion and delivery of the said contract and 
the said bills and a declaration that the 
defendant No, 2, i. e. the Broker has no 
claim against the respondent- under the 
said contract or bills although the res- 
pondent admits in the plaint that the de- 
fendant No. 2 was a mere broker in res- 
pect of the said contract, The respond- 
ent has also claimed in the plaint a 
decree for Rs. 50.000/- as damages for 
alleged libel published by the defendants 
i.e. the petitioner as well as the broker 


concerning the respondent in the way of: 
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his business by writing or causing to be 
written falsely and maliciously the afore- 
said two letters dated September 6, 1968, 
and September 18, 1968. to the Officer 
Incharge, Regional Office. of the Forward 
Market Commission and one letter dated 
22nd October, 1968. written to the Secre- 
tary, East India Juté & Hessian Exchange 
Association Ltd. A plea of novation has 
been pleaded in paragraph 8 of the plaint. 
The said plea is to the following effect: 


.. Sometime prior to October 15, 1968, 
it was agreed by the defendant No, 2 
i.e, the respondent No. 2 (R. L, Saraf & 
Co., the Broker) for self and on 

of the defendant No, 1 i.e. the petitioner 
that the dues of the petitioner for the 
price of the said goods less the sum due 
to the respondent for short weight and 
under charges as well as on account o 
inferior quality of the said goods would 
be paid by the defendant No, 2 ie, the 
broker to the defendant No, 1 i.e, the 
petitioner out of the sum due by the de- 
fendant No. 2 i.e. the broker to the res- 
pondent. 


Thus there was in fact or in law no 
money due by the plaintiff i.e. the res- 
pondent to the defendant No, 1 or the 
petitioner under the said contract. 

17. Mr. Bhabra appearing on be- 
half of the petitioner submitted that the 
entirety of the suit should be stayed. Mr. 
Bhabra relied on the arbitration clause of 
the respondent recited above and sub- 
mitted that the sole intention of the res- 
pondent is to put off the payment of 
liability as long as possible. There is no 
allegation against the defendant No. 2 in 
the plaint according to Mr. Bhabra and 
the defendant No. 2 has been made a 
party mala fide in the suit with sole in- 
tention of escaping from the obligation of 
going before the arbitrators. in terms of 
the arbitration clause contained in the 
contract. According to Mr. Bhabra the 
plea of novation as pleaded does not 
supersede the arbitration agreement of the 
original agreement for that matter and 
the dispute between the parties are cover- 
ed by the arbitration clause contained in 
the original agreement. The three letters 
appearing at pages 32-33-34, 65-65 of the 
annexures to the petition upon the pub- 
lication whereof the claim in tort has 
been based contained in fact claims for 
price under the original contract and are 
related to the said’ contract. In that view 
of the matter’ Mr. Bhabra contends that- 
the said part of the claim. that is the 
claim for damages in tort. is also covered 
by the arbitration agreement. The en- 
tire suit according to Mr. Bhabra, there- 
fore should be stayed, 


18. Mr. Bhabra relied on the cases 
of Shree Bajrang Jute Mills Ltd. v. Ful- 
chand Kanhaiyalal Co.. ATR 1963 Cal 140: 
National Co, Ltd. v. Bengal Boating Co. 
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Sons Pvt, Ltd. v, Jugometal Tra. Repub- 
like. 63 Cal WN 527 = (AIR 1959 Cal 


19. Mr. Babulal Jain appearing on 
behalf of the respondent submitted that 
the suit should not be and in fact cannot 
be stayed under Section 34 of the Arbi- 
tration Act for the following reasons :— 

Because of the said subsequent agree- 
ment by way of novation, the original 
contract bearing No. RJ-50521 dated 
March 16, 1968. stood superseded in its 
entirety and there was or is no subsisting 
arbitration agreement between the par- 
ties. Parties to the arbitration agreement 
and the parties to the suit are not the 
same. The defendant No. 2 was or is not 
a party to the arbitration agreement, but 
is a party to the suit. The suit cannot 
be stayed against the defendant No, 2 in 
any event. ` 


20. Mr. Jain relied on Turnock v. 
Sartoris, (1889) 43 Ch D 156; Ramdas 
Dwarkadas v. Orient Pictures. AIR 1942 
Bom 332; Union of India v. Kishorilal, 
AIR 1959 SC 1362. Mr. Jain submitted 
that the claim for damages in tort is 
entirely dehors the contract and cannot 
be stayed and relied on Chandanmull 
Jhaleria v. Clive Mills Co. Ltd.. AIR 
1948 Cal 257; Ghewarchand Rampuria v. 
Shiva Jute Bailing Ltd.. AIR 1950 Cal 
568. In any event Mr. Jain submitted 
that the facts relevant for the decision 
of the tort-part of the claim are connect- 
ed with the facts on which the other parts 
of the suit are based. Thus if the other 
parts of the suit are stayed, there would 
be a possibility of conflicting decisions 
by two forums of competent jurisdiction 
on the game facts and relied on Taunton~ 
_ Collins v. Cromie, (1964) 2 All ER 232. 


21, It is true as contended by Mr. 
Jain that the merit of the suit should 
mot be gone into in an application under 
Section 34 of the Arbitration Act as ob~ 
served in Gaya Electric Supply Co. Lid, 
v, State of Bihar, AIR 1953 SC 182, but 
in order to decide the merits of an ap- 
plication under Section 34, the Court may 
look into, besides the plaint of the suit, 
affidavits filed by the parties as well as 
the correspondence that may have passed 
between the parties. 

22. The contract bearing No. RJ- 
50521 dated March 16, 1968, admittedly 
contains an arbitration clause as recited 
above. The terms of the said clause are 
very wide indeed. The novation pleaded 
in paragraph 8 of the plaint does not ex- 
pressly supersede the original contract 
dated March 16, 1968. nor does it satisfy 
or discharge the said original contract. 
The novation merely seeks to discharge 
the obligation of the respondent to the 
defendant No. 1, and provides that the 
Broker would discharge the laibility of 
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the respondent out of the moneys due by 
the Broker to the respondent. 


_ 23. The arbitration agreement js 
in a sense a collateral agreement and 
subsists even after the termination or ex- 
tinguishment of the contract containing 
it. The petitioner has denied the nova- 
tion mentioned above. Thus there is a 
dispute with regard to the novation itself. 
The said dispute. in my opinion, may be 
the subject-matter of reference because 
of the wide terms of the arbitration 
clause in the instant case, 


24. The novation, as pleaded in 
the plaint, does not in my opinion have 
the effect of superseding the original con- 
tract. Nowhere it has been stated in the 
plaint that the defendant No.2 had the 
authority toenterinto the said agreement 
on behalf of the defendant No. 1. The 
broker, in law, has no authority indeed 
to substitute a contract brought through 
by him, It has not been pleaded either 
in the plaint that the said contract was 
ratified by the defendant No. 1. On the 
face of the plaint it does not seem to me 
that the said novation is binding on the 
defendant No, 1 i.e. petitioner. Thus the 
original contract containing the arbitra- 
tion clause is subsisting. 

25. The suit, so far it seeks for 
the adjudication of the effect of the ori- 
ginal contract dated March 16, 1968. 
seems to be barred by Section 32 of the 
Arbitration Act (See Jawaharilal’s case, 
AIR 1962 SC 378). However. I am not 
called upon to decide the same in the 
instant application. 

26. The case of Turnock v, Sar- 
toris, (1889) 48 Ch D 156 decided that 
where the subject-matter of a suit con- 
sisted of two agreements, one containing 
an arbitration clause, the other none, and 
the suit involved the construction of the 
other agreement and its effect on the 
agreement containing the arbitration 
clause, the suit should not be stayed. 
There the subject-matter of the suit 
covered by the arbitration agreement was 
inextricably connected with the subject- 
matter not agreed to be referred. 


27. The decision in AIR 1942 Bom 
332 followed the ratio of (1964) 2 All ER 
332. There a subsequent agreement not 
having any arbitration clause materiallv 
affected and altered the rights of the 
parties under an agreement containing an 
arbitration clause and imposed new liabi- 
lities and conferred new rights which 
could not be adjudicated upon by the 
arbitrators: So a suit based upon both 
the agreements could not be stayed, 

28. I have already decided that 
the alleged novation in the instant case as 
pleaded has neither substituted nor dis- 
charged the first contract. Therefore, 
the ratio in AIR 1959 SC 1359 has no 
application in the instant case, 
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29. Copies of letters upon which 
the claim in tort has been based have 
been annexed as annexures B, C and D 
to the petition, 


30. The first letter, being an- 
nexure B was written to the Officer-in- 
charge, Regional Office, Forward Market 
Commission, complaining to him of the 
non-payment of the price by the buyer 
and asking him to direct the buyer and 
broker to pay the said price. 


31. The second letter being the 
letter dated 18th September, 1968 a copy: 
whereof is annexure C to the petition, 
was written to the Secretary, East India 
Jute & Hessian Exchange Association 
Ltd. with copies to the aforesaid Officer- 
in-charge Forward Market Commission, 
the respondent and the Broker. In the 
said letter the previous letter was re- 
ferred to and it was pointed out that the 
same was not attended to. The Associa- 
tion was requested to intervene in the 
matter and take steps, . 


32. The last letter dated 22nd 
October, 1968, being Annexure D, was 
- written to the Secretary of the said East 
India Jute & Hessian Exchange Associa- 
tion Ltd. wherein the petitioner denied 
the arrangement pleaded by the buyer in 
their letter dated 15th October, 1968, and. 


again requested to see that the payment. 


was made. _ 

' 83. A perusal of the said letters 
would show that all that the seller wrote 
in the said letters was the fact of non= 
payment of the price of the goods sold, 
and delivered by the petitioner to the 
respondent and requested the addressee 
of the said letters to take steps to res 
cover the dues of the petitioner in ac- 
cordance with the provisions of law i.e. 
the provisions of the Forward Contract 
Regulations Act and the rules and bye+ 


laws of the said Association, The sub-" 


ject-matter of the letters was the breach 
by. the seller of one of the terms of the 
contract between the parties i.e. the term 
for the payment of price. The claim in 
tort, if it is at all tenable. would depend 
solely on 
namely, whether the seller, i.e, the res~ 
pondent was obliged to pay the price to 
the petitioner and if so whether he had 
paid the same to the petitioner. 
claim of the respondent in the suit can= 
not be said to be un-related to the tran- 
sactions covered by the said contract 
bearing No, RJ-50521 dated March 16, 
1968. The said claim appears to be close- 
ly connected with and related to the 
said original contract. The crux of the 
claim in tort will depend on the ques- 
tion as to whether the respondent is liable 
to pay the price of the goods sold and 


delivered to him by the petitioner and 


whether he has paid: the same. These 
two issues or disputes are clearly matters 
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agreed to be referred. The subject- 
matter of the suit in regard to the claim 
for the damages pertain to the terms and 
conditions of the contract dated March 
16, 1968. and should be stayed in view 
of the ratio in (1967) 71 CWN 1051 and 
Woolf v, Collis Removal Service. (1948) 
1 KB 11 = (1947) 2 All ER 260. 


34. In (1947) 2 All ER 260 there 
was a claim made in the plaint in negli- ` 
fence and not under the contract. That 
claim was for damages in tort. Not- 
withstanding the same it was held by the 
Court of Appeal in England in the said 
ease that there was a sufficiently close 
connexion between the said claim and 
the transaction between the parties so 
as.to bring the said claim within the 
ambit of the arbitration clause contained 
in the contract between the parties in 
the said case. The arbitration clause in 
the said case read as follows: 

‘If the customer makes any claims 
upon or counter-claim to any claim by 
the contractors, the same shall in case of 
difference be referred to the decision of 
two arbitrators (one to be appointed by 
each party). All the provisions of the 
Arbitration Act, 1889, or any modification 
in force for the time being shall apply. 
The arbitration shall, unless. otherwise 
agreed, be held in the town in which the 
contractor’s office at or from which the 
contract was made is situate, and the 
making of an award shall be a condition 
precedent to any right of action or coun- 
ter-claim.” 

The transaction between the parties was 
a contract of carriage for removal of 
furniture and effects of the plaintiff in 
the said case by the defendants to their 
store at Marlow. Buckinghamshire, and 
there safely to keep and take care of the - 
same, and that. in breach of the said 
contract the defendants in the said suit 
removed the goods to a different place, 
i.e. Hawes Hill Park Braywood, Berks- 
hire. There some of the same goods were 
lost and others were damaged. There 
was further an alternative claim for 


‘damages based on negligence of the de- 


ffendants as mentioned earlier. In view 
of the wide terms of the arbitration 
clause contained in the said agreement 
between the said parties mentioned above 
the said claim was in tort also held’ to 
be a matter agreed to be referred al- 
though did not arise “under” the contract, 
The word in the arbitration clause was 
“claims” and were held to include all 
claims that were sufficiently closely con- 
nected with the transaction between the 
parties. In the instant case the arbitra- 
tion clause is in the widest possible term 
as in the said case (1947) 2 All ER 260 
but the arbitration clause makes all 
matters or disputes or question or caims 
arising out of or concerning or in con- 
nexion with or in consequence of or re- 
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Tating to the contract between the par- 
ties in the instant case subject-matter of 
reference to arbitration. The claim for 
damages in tort in the instant case cer- 
tainly concerns or is connected with or is 
in consequence of or relates to the con- 
tract between the parties. 


35. In that view of the matter, in 

my opinion the same is certainly a matter 
‘lagreed to be referred. 

36. In my opinion the claim for 
damages, although a claim in tort, is in- 
extricably connected with the transaction 
between the parties and brings that part 
of the claim also within the ambit of the 
arbitration clause. 

37. For the reasons stated above 
the suit as against the defendant No. 1 
must be stayed. 

38. The respondent shall pay the 
costs of and incidental to this applica- 
tion. 

39. The interlocutory order of in- 
function shall continue until Monday 
week. There shall be stay of operation 
of the order until Monday week. 

Petition allowed; suit stayed, 
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GHOSE AND T. K. BASU. JJ. 
Rawatmal Bhairudan, Appellant v. 

The Rajputana Trading Co. (Pvt) Ltd. 

Respondent. i 
A. F. O. D. No, 203 of 1969; Suit 

No, 2964 of 1968, D/- 17-9-1971. 

Index Note:— (A) Letters Patent 
(Cal.), Cl. 15 — Judgment -- Order under 
S. 17 (2), W. B. Premises Tenancy Act, 
1956 — Appealability under Cl. 15 as 

judgment — (X-Ref:— W. B. Premises 

Tenancy Act (12 of 1956), S. 17 (2)). 
Brief Note:— (A) Where in a‘ suit 

tor ejectment on the ground of default, 

the tenant filed an application under Sec- 

tion 17 (2) of the W. B. Act 12 of 1956 

raising a dispute as to the amount of rent 

in arrear, an order passed by the Judge 
under Section 17 (2) of Act, giving liberty 
to the tenant applicant to withdraw all 
the monies deposited with the Rent Con~ 
troller. without deciding finally the dis- 
pute as to the amount of rent in arrear, 
is clearly beyond the jurisdiction of the 

Judge. He failed to exercise his jurisdic~ 

tion under Section 17 (2) of the Act. As 

the order involves a jurisdictional ques~ 
tion, it is appealable as a “judgment” 
within the meaning of Cl, 15. Case law 

ref. (Paras 27 & 30) 


Cases Referred: Chronological Paras 
(1969) 73 Cal WN 365 = ILR (1968) 
2 Cal 156, Basudeo Ganeriwala 
$ Panon Carpentry Works Pvt. 
td. 


TP/JP/E29/72/VBB 


A.L. R. 
(1969) Suit No. 765 of 1968, D/- 
D/- 18-3-1969 (Cal) 29 
(1966) 70 Cal WN 324. J. K. Sons 
v. Metal Press Works Ltd. 49 


AIR 1965 Cal 398 = 69 Cal WN 
399. Deo Chand Singh v. Shah 


Mohammed 25 
(1965) 69 Cal WN 199, D. N. 
Mukherjee v. J. N. Bhandari 27 


(1964) 68 Cal WN 179. Mahananda 
Dutt & Co. v. Uma Charan Law 29 
(1964) 68 Cal WN 184, Subhash 
Chandra Singh v. Santosh Srimani 25 
(1961) 65 Cal WN 149. Biswanath 


Roy v. Annapurna Roy 29 
(1961) 65 Cal WN 1093, Raghunath 
Singh v. Patel & Co 29 


(1961) F, A. No. 240 of 1960. D/+ 
5-5-1961 (Cal). Biharilal Barooah 
v, Sova Rani Bardhan I 
AIR 1960 Cal 190. Union of India v, 
Khetra Mohan Banerjee 14 
AIR 1960 Cal 582 = 64 Cal WN 
861, Md. Felumeah v. S. Mondol 26 
AIR 1959 Cal 62, Narendra Nath 
Dutta v. Rabindra Nath Dutta 17 
AIR 1959 Cal 420 = 37 ITR 493, 
Gopi Ram Agarwalla v. First 
Addl. I. T. O, {ts 
AIR 1953 SC 198 = 1953 SCR : 
po Ashrumati Debi v. Rupendra 
e 4 
AIR 1953 Cal 409 = 57 Call WN 
294. D, R. Gellatly v. J. R. W. 


Cannon 22 
AIR 1953 Cal 433 = 57 Cal WN. 

25 (SB). Chairman, Budge Budge ; 

Municipality v. Mangru Mia 26 
AIR 1949 FC 1 = 49 Cri LJ 625, À 

S. Kuppuswami Rao v. 12 


: King 

1892 AC 166 = 61 LJ Ch 749, 
Peruvian Gauno v. Dreyfus __ 9 

(1891) 1 QB 734 = 60 LJQB 624, 


Salaman v. Warner o ng 
(1872) 8 Beng LR 433 = 17 WR 

364, Justice of Peace for Calcutta _ 

v. Oriental Gas Co. Ltd. 14a 


Kapoor. for Respondent. 

GHOSE, J.:— This appeal arises out 
of an order dated August 7, 1969. passed: 
by K. L. Roy. J, in an application made 
by the defendant under Section 17 (2) 
of the ‘West Bengal Premises Tenancy 
Act, 1956 (hereinafter referred to as the 
said Act). 


2. The application was made by 
the defendant in the suit for ejectment 
filed by the plaintiff being suit No. 2964 
of 1968 inter alia on grounds of default 
for, amongst others. determination of the 
amount of the rent that was peyable by 
the defendant in respect of the premises in 
suit and for direction to deposit the said 
amount upon such determination within 
such time as the Court would think fit. 


3. In the said application the ap- 
plicant also prayed for leave to deposit 


the rent for the months of July and 
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December, 1968. together with the statu- 
tory interest and the rent for the month 
of January, 1969, with the Registrar, 
Original Side of this Court, The defend- 
ant also prayed for leave to deposit rent 
for months subsequent to January, 1969, 
fn the office of the Rent Controller, 
Calcutta, during the pendency of the suit. 

4. Under the rules of the Original 
Side of this Court no leave of the Court 
‘was necessary for the purpose of deposit 
of the rent in terms of the aforesaid 
prayer for the months of July and 
December, 1968, and January. 1969, or 


subsequent rents with the Rent Con- 
troller, . 
5. Under the relevant rules all 


that the defendant was required to do 
was to make an application for deter- 
mination of the rent for the disputed 
period and deposit the admitted arrears 
either in Court or with the Rent Con- 
troller within the time mentioned in Sec» 
tion 17 (1) of the said Act. 


6 Be that as it may in the ap- 
plication made by the defendant an order 
was made by A, N. Sen J, on 4th Febu- 
ary. 1969, giving leave to the defendant 
to deposit, the rent for July and Decem~ 
ber, 1968, along with statutory interest 
and that for the month of January. 1969, 
with the Registrar. O. S, of this Court. 
The defendant was given leave to deposit 
the rents for the months subsequent to 
January, 1969. with the Rent Controller. 
Directions for filing of the affidavits by, 

parties were given on the application 
by A. N. Sen, J. on that‘day. 
7. ‘The application was ultimately, 
heard by K. L. Roy, J. on August 7, 1969, 
when His Lordship was pleased to make 
an order directing the defendant to de 
posit in Court within six weeks from the 
date of the said order arrears of rent 
ffor the period from April 1965 to Novem~ 
ber, 1968, with the exception of the rent 
for July, 1968. together with interest 
thereon as provided for in Section 17 (2) 
sof the said Act, The defendant by the 


‘ 


said order was given liberty to withdraw ... 
him with the . 
(Rent Controller for the aforesaid period., 


3 


the amount deposited by 


The said order also directed that in de- 
fault of the defendant depositing the said 
amount within the time mentioned above 
the defendant’s application would stand 
dismissed, with costs. The entirety of 
the said order was made expressly “with- 
out prejudice to the rights and conten- 
tions of the parties,” 

For the purpose of this applica- 
fion sub-sections (1) and (2) of S. 17 of 
the said Act are material. The said sub= 
sections are set out hereunder: 

_ “Section 17, When a tenant can get 
fhe benefit of protection against evic- 
tion— ; 

1) On a suit or proceeding being 
instituted by the landlord on any of the 
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grounds referred to in Section 13. the 
tenant shall, subjeet to the provisions of 
sub-section (2), within one month of the 
service of the writ of summons on him 
or where he appears in the suit or pro- 
ceeding without the writ of summons 
being served on him within one month 
of his appearance, deposit in Court or with 
the Controller or pay to the landlord an 
amount calculated at the rate of rent at 
which it was last paid, for the period 
for which the teriant may have made de~ 
fault including the period subsequent 
thereto upto the end of the month pre- 
vious to that in which the deposit or 
payment is made together with interest 
on such amount calculated at the rate of 
eight and one-third per cent. per annum 
from the date when any such amount was 
fayable upto the date of deposit, and shall 
hereafter continue to deposit or pay, 
month by month by the 15th of each 
succeeding month a sum equivalent to 
the rent at that rate, 


a (2) If in any suit or proceeding re- 
ferred to in sub-section (1), there is any 
dispute as to the amount of rent payable 
by the tenant, the tenant shall, within 
the time specified in sub-section (1) de= 
posit in Court the amount admitted by 
him to be due from him together with 
an application to the Court for deter- 
mination of the rent payable. No such 
deposit shall be accepted unless it is ac- 
companied by an application for deter- 
mination of the rent payable. On receipt 
of such. application, the Court shall 


_ (a) having regard to the rate at 
which rent was last paid, and the period 
for which default may have been made, 
by the tenant. make. as soon as possible 
within a period not exceeding one year, 
a preliminary order, pending final deci~ 
sion of the dispute, specifying the 
amount, if any, due from the tenant and 
thereupon the tenant shall within one 
month of the date of such preliminary 
order, deposit in Court or pay to the 
landlord the amount so ‘specified in the 
preliminary order; and 
i, , (2) having regard to the provisions 
ot this Act, make as soon after the pre- 
liminary order as possible. a final order 
determining the rate of rent and the 
,amount to be deposited in Court or paid 
to the landlord and either fixing the time 
within which the amount shall be de- 
posited or paid or as the case may be, 
directing that the amount already de- 
posited or paid be adjusted in such 
manner and within such time as may be 
specified in the order, 


- 2A. Notwithstanding anythin “ 
erga Sot aaa ar (1) or sabes (on 
ion o 
fey ee e tenant, the Court 
(a) extend the time specified i 
section (1) or sub-s, (2) for the PE 
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or payment of any amount referred to 
therein; 


(b) having regard to the circum- 
stances of the tenant as also of the land- 
lord and the total sum inclusive of in- 
terest required to be deposited or paid 
under sub-section (1) on account of de- 
fault in the payment of rent, permit the 
tenant to deposit or pay such sum in 
such instalments and by such dates as 
the Court may fix: 


__ Provided that where payment is per- 
mitted by instalments, such sum shall 
include all amounts calculated at the rate 
of rent for the period of default includ- 
ing the period subsequent thereto upto 
the end of the month previous to that 
in which the order under. this sub-sec- 
tion is to be made with interest on any 
such amount calculated at the rate speci- 
fied in sub-section (1) from the date when 
such amount was payable upto the date 
of such order, 


2B. No application for extension of 
time for the deposit or payment of any 
amount under clause (a) of sub-s, (2-A) 
shall be entertained unless it is made 
‘before the expiry of the time specified 
therefor in sub-section (1) or sub-s. (2) 
and no application for permission to pay 
in instalment under clause (b) of sub- 
section (2-A) shall be entertained unless 
it is made before the expiry of the time 
specified in sub-section (1) for the de- 
posit or payment of the amount due on 
aco of default in the payment of 
rent.” - - 

9. Usually any order made with- 
out prejudice to the rights and conten~ 
tions of the parties in a proceeding 
leaves all legal claims and disputes which 
are the subject-matter of the proceedings 
in status quo, The Court does not in 
such case decide the rights and conten- 
tions of the parties (See Peruvian Gauno 
Co. v. Drayfus, 1892 AC 166), Thus Mr. 
Kapoor appearing on behalf of the res- 
pondent contended that in view of the 
aforesaid, mo right or liability of the par- 
ties was decided by the said-order. 


10. Secondly Mr, Kapoor contend- 
ed that the said order did mot in any 
event decide the merits of any question 
involved in the said suit. _ Therefore, 
the said order was not appealable. Ap< 
is a creature of statute. West 
Premises Tenancy Act does not 
confer any right of appeal as against an 
order passed under Section 17 (2) of the 
Act. This order could be appealable only 
if the same was a judgment wi the 
meaning of clause 15 of the Letters 
Patent. The said order is not a judg- 
ment for the reasons stated above ac- 
cording to Mr. Kapoor. f 

il. Mr. Kapoor contended that the 
said order passed under Section 17 (2) of 
the Act was merely a step in the suit to 
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obtain an order striking out the defence 
so far as delivery of possession is con- 
cerned in subsequent application to be 
made under Section 17 (3) and even if 
the defence of the defendants so far as 
delivery of possession is concerned is 
struck out under Section 17 (8) that does 
not put an end to the suit, The claim 
in the suit of the plaintiff in aid where~ 
of the said order may be obtained under 
Section 17 (3) is not finally decided by 
the order under Section 17 (3). Even if 
the defence against ejectment is struck 
out, the plaintiff has to prove his claim 
as laid in the plaint by adducing evi- 
dence at the trial inter alia on the issue 
of default. The position of the defend- 
ant so far as the claim for ejectment is 
concerned would be as if the defendant 
did not file any written statement: buf 
the defendant would be entitled to defend 
even the claim for eiectment by cross+ 
examining the plaintifi’s witness on the 
ground of default. Thus the order pas« 
sed under Section 17 (2) would not finals 
ly affect the rights of the parties. 


12, Mr. Kapoor relied on AIR 
1949 FC 1, S. Kuppuswami Rao v. The 
King, the Governor General of India 
Intervener. Mr. Kapoor relied on paraa 
graph 6 of the judgment and submitted 
that a decision or an order to be fin 
must finally dispose of the matter in 


dispute. 

13. | Mr. Kapoor then relied on the 
observations made by Lord Eshar, Fry, 
L, J. and Lopes, lL. J. in an Ve 
Warner, (1891) 1 QB 734 quoted in para= 
graph 6 of the said report and submitted ` 
that the said order has not obviously, 
determined any part of the rights of the 
parties involved in the action and so 
cannot be taken to be a final order. 

14. In Union of India v. Khetra 
Mohan Banerjee. AIR 1960 Cal 190, a 
Division Bench of this Court considered 
the observations of the Supreme Court 
is the case of Asrumati Debi v. Rupendra 
Deb, AIR 1953 SC 198. The said obs ` 
servations were to the following effect, 


to wit: j 
“It cannot be said. therefore that ac? 
cording to Sir Richard Couch, every, 
judicial _ pronouncement on a right or 
liability between the parties is to be Tes 
garded as a judgment, For in that case 
there would be any mumber of judg 
ments in the course of a suit or pros 
ceedings each one of which could be 
challenged by wav of appeal. The judg- 
ment must be the final pronouncement 
which puts an end to the proceedings so 
far as the Court dealing with it is cons 
cerned, It certainly involves the deters 
mination of some right or liability though 
it may not be necessary that there must 
be a decision on the merits.” | 
-A.s - The said observation of the 
Supreme Court was indeed based upon 
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the observation of Sir Richard Couch in 
the Justices for Peace for Calcutta v. 
Oriental Gas Co, Ltd., (1872) 8 Beng LR 
433, The said observation of Sir Richard 
Couch has become classical and reads as 
OLLOWS : 


“A decision which affects the merits 
of the question between the parties by 
determining some right or Hability; it 
may be either final or preliminary or 
interlocutory, the difference between 
them being that a final judgment deter- 
mines the whole case or suit and the 
preliminary or interlocutory judgment 
determines only a part of it leaving 
other matters to be determined.” 


15. Notwithstanding various at= 
tempts to define the expression judgment 
as used in clause 15 of the Letters Patent 
in recent years it does not appear that 
there has been any departure. so far as 
this Court is concerned. in any event, 
from the aforesaid classical definition of 
the said expression given by Sir Richard 
Couch in the aforesaid case, 


_ 16. ‘The definition enunciated in 
the aforesaid case was certainly not ex- 
haustive and the Court has to make up 
its mind every time the question arises 
as to whether a particular order is a 
judgment within the meaning of Cl. 15 
of the Letters Patent regard being had 
to the nature of the order. An order 
»* cannot be a judgment if it leaves the 
merits of the question undecided. To 
be a judgment it must affect the merits 
of the dispute between the parties decid- 
ing some right or liability, 

17. In the case of Narendra Nath 
Dutta v. Rabindra Nath Dutta. ATR 1959 
Cal 62 (63), Chakravarti, C. J. deliver- 
ing judgment of the Division Bench ob- 
served that judgment would ‘certainly 
mean a decision of a question touching 
the merits of the controversy regarding 
wights of the parties to the subject- 
matter of the suit. If an order does not 
affect the substantive rights of the par- 
ties that are in controversy in the suit 
the order cannot amount to a judgment 
and cannot be appealable, 

18. In the case of Gopi Ram 
Agarwalla v, First Addl, I. 

1959 Cal 420, the question of the right of 
the I. T. O. to re-open a proceeding for 
fresh assessment was finally determined 
and thus held to be an appealable order. 

19. Mr. Bhabra relied on the case 
: of J. K. Sons v. Metal Press Works Ltd., 

(1966) 70 Cal WN 324, a decision of this 
Court deciding that the rate of rent or 
¢he amount of rent in arrears decided in 
an application under Section 17 (2) final- 
ly decided in the suit the said issue. The 
said issue in regard to the rate of rent 
or the quantum or arrears of rent can- 
mot be agitated by either of the parties 
at the trial again, 
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20. As we have noted earlier Sec- 
tion 17 (2) of the Act requires the Court 
to decide the aforesaid question as to 
the rate of rent or amount of rent in 
arrear first by a preliminary order pend- 
ing final decision of the application and 
then by a order finally determin- 
ing the said dispute, Sub-section (3) 
comes into play if and when’ the tenant 
does not deposit the admitted arrears of 
Tent in terms of sub-section (1) or the 
arrears of rent found to be in arrears 
by the Court on an application made by 
the tenant under sub-section (2) of the 
said section. But if the tenant complies 
with the provisions of sub-section (1) 
and/or sub-section (2) as the case may be, 
there cannot be a decree for ejectment 
on the ground of default in payment of 
tent by the tenant; but the proviso to 
sub-section (4) of the said section again 
deprives the tenant of the relief con- 
ferred upon him by sub-section (4) in 
case of default in payment of rent for 
4 months within a period of 12 months. 

21. In an unreported judgment of 
a Division Bench of this Court. Bihari- 
lal Barooah v. Sova Rani Bardhan, P., N. 
Mookherjee, J, in F. A. No. 240 of 1960 


Daa of on 5-5-1961 (Cal) held inter- 


that— 


(1) Plaintiff even after the defence 
against ejectment is struck down under 
Section 17 (3) of the Act has to prove - 
his case as laid in the plaint, Fresh evi- 
dence on default has to be adduced at 
the trial. 

(2) Evidence adduced at the hearing 
of Section 17 (3) application will have 
no bearing in the case. 

_21-A. Thus, according to the said 
decision it appears that an order strik- 
ing out the defence of the defendant so 
far as the delivery of possession wa 
concerned on the ground of default in 
Payment of rent not have any bear- 
ing at the trial. An order under Sec- 
tion 17 (2) if not complied with by the 
tenant may be availed of by the Land- 
lord in an application under S, 17 (3). 
But the decision as to the default in 
payment of rent by the tenant arrived at 
in an application under Section 17 (3) 
cannot be availed of at the trial as held 
by _Mookherjee J. in the unre- 
ported decision mentioned above: 


22. In the case of D. R. Gellatly 
v, J. R. W, Cannon, AIR 1953 Cal 409 a 
Division Bench of this Court decided 
that even after the defence of the de- 
fendant so far as the delivery of posses- 
sion is struck out under Section 14 (4) 
of- the Act of 1950, the .defendant shall 
be entitled to appear at the trial. cross- 
examine the witnesses of the plaintiff 
and make his submissions, 

23. Under Rule 3 of Chapter 14 
of the Original Side Rules, a defendant 
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who does not file written statement may 
with the leave of the Court cross- 
examine witnesses of the plaintiff, 


_ 24 In the case of Basudeo Gane- 
riwala, (1969) 73 Cal WN 365 it was held 
that when a defendant tenant’s defence 
against delivery of possession is struck 
out under Section 17 (3) of the Act of 
1956. what is struck out is his special 
defence under Section 13 (1) of the Act, 
but still he has the right to contest the 
suit and as part of this right he has the 
right of not only cross-examining plain 
tiffs witnesses but also to examine his. 
own witnesses on points outside the scope 
of Section 13 (1) of the Act. f 


25. Similar was the decision of 
P. N. Mookherjee, J. in Subhas Chandra 
Singh v. Santosh Srimani, (1964) 68 Cal 
WN 184 and Deo Chand Singh v. Shah 
Mohammed. 69 Cal WN 399 = (AIR 1965 
Cal 398). P. B. Mukharii. J. also held that 
after a defence against delivery of pos- 
session is struck out, the tenant defend~ 
ant is entitled to cross-examine and 
break the ‘plaintiff’s witnesses. 


26. In Md. Felumiah v. S. Mondal, 


(AIR 1960 Cal 582) P, N. Mookheriee, J.. 


delivering judgment of the Division 
Bench held following AIR 1953 Cal 433 
(SB) that an ad interim order of injunc- 
tion passed in a writ petition by a single 
Judge of the High Court modified by an 
order of another single Judge, even pend~ 
ing disposal of the application amounted 
to judgment, 


27. In (1966) 69 Cal WN 199, Dr. 
D. N. Mukheiree v. J. N. Bhaduri, P, B. 
Mukharji, J. held that it is incumbent 
upon the Court to first pass a prelimi- 
nary order for deposit in Court or with 
the Rent Controller or for payment to 
the landlord the amount decided pro~ 
visionally to be due and owing by the 
tenant to the Landlord and thereafter 
to make a final order determining ‘the 
rate of rent and amount to be deposited 
in Court or with the Rent Controller or 
[to be paid to the landlord, This man- 
datory provision, it appears. has not been 
followed by K. L, Roy, J. His Lordship 
in fact did not exercise the jurisdiction 
which was incumbent upon him to ex- 
ercise under Section 17 (2) of the Act. 
His Lordship did not decide finally the 
amount of rent that was in arrear. In 
fact his Lordship did not decide any dis- 
pute that the Court was called upon to 
decide in the said application. The order 
made by his Lordship was not warranted 
by Section 17 (2) of the Act and was 
clearly beyond his jurisdiction to sive 
liberty to the defendant to withdraw all 
monies deposited with the Rent Con- 
troller for the period April. 1965 to 
November. 1969, except for the month 
of July, 1968, 
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28. Dispute under sub-section (2) 
may be any dispute which touches the 
controversy in regard to the rate or 
amount of rent in arrear. In the instant 
ease the rate of rent was not disputed, 
ane seus of rent in arrear was dis~- 
puted. 


29. Mr. Kapoor -contended that 
the validity of deposit of rent for the 
aforesaid period, from April, 1965 to 
November, 1969, save and except July 
and ! December, 1968, is not a dispute 
within the meaning of Section 17 (2). Mr. 
Kapoor cited a judgment delivered by 
me on March 18, 1969, in such an appli- 
cation in suit No. 765 of 1968. (Cal), That 
was a case of first impression. In fact 
no authority had been cited. before me 
at that time. But Mr. Bhabra now has 
cited (1964) 68 Cal WN 179 which clear 
ly shows that any dispute including the 
question of validity of deposits would be 
a dispute within the meaning of Secs 
tion 17 (2) of the Act. The reasoning in 
the said judgment stands to reason, If 
deposits of rent for certain periods with 
the Rent Controller are valid deposits, 
the amount of rent in arrear would be 
less by the total sum validly deposited. 
If the said deposits are invalid. the 
amount of rent in arrear would increase 
by sum invalidly deposited. Therefore. 
we have no doubt that the question of 
validity of deposits would be a dispute 
‘within the meaning of the said sub-sec- 
tion. It is clear that barred debts are 
mot payable under Section 17 (2). (See 
(1961) 65 Cal WN 693 (1093?) and also 
(1961) 65 Cal WN 149 at p. 152), 


30. We do not express any opinion 
as to whether all the orders passed under 
Section _17 (2) are appealable as judg- 
ment within the meaning of clause 15 of 
the Letters Patent, In the instant case 
the order or in any event clearly a part 
of the order as made was beyond the 
jurisdiction of the learned Judge, The 
Learned Judge did not exercise his ĵuris- 
diction under Section 17 (2) and the order 
under appeal involves a jurisdictional 
question and thus is appealable within 
the meaning of clause 15. 


31. We, accordingly, allow this 
appeal, set aside the order passed by the 
Court of the first instance and direct 
that the application be heard and dis- 
posed of in accordance with law in the 
light of the observations made in this 
judgment by the Court of the first in-. 
stance, We, therefore. remand this case 
back to the Court of the first instance 
to be decided on merits as stated above. 

32. The costs of the appeal will 
abide by the result of the suit. 

T. K. BASU, J.:— 33. I agree, 

: Appeal allowed. 
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Brief Note:= (B) An arbitrator 
does not enter on the reference by as- 
suming office. Similarly, he does not 
“necessarily enter” when he merely 
commences considering dispute in the 
presence of parties or ex parte. (1866-67) 
2 QB 523 and AIR 1943 Cal 255 and 
AIR 1922 All 106 and AIR 1957 Pat 395 
and AIR 1963 Madh Pra 143 and AIR 
1966 J & K 1 and AIR 1972 Orissa 172, 
Relied on. (Paras 29, 35) 
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ATR 1922 All 106 = 20 All LJ 272, 
Sardar Mal v. Sheo Baksh 
(1867) 2 QB 523 = 36 LJQB 236, 
Baker v. Stephens 19, 
(1845) 153 ER 475 = 14M & W 
264, Smith v. Goff — 13 
Rabindra Nath Mitra and Ranen 
Mitra. for Appellant; A..C. Bhabra, 
B. L. Vyas, Ralat Ghose, Mani Mohan 
Mukherjee, for Respondents. 


SANKAR PRASAD MITRA, C. J.:— 
These appeals were first heard by a 
Division Bench consisting of K. C. Das 
Gupta, J. and B. K. Guha. J. On the 
18th September, 1958, the Division Bench 
referred certain questions of law to a 
Full Bench for determination. When 
the matter came up before the Full 
Bench, the reference was found to be 
incompetent on the ground that the 
whole case had not been referred. The 
Full Bench sent the case back to the 
Division Bench by its order of the 30th 
April, 1962. The appeals then came up 
before another Division Bench previded 
over by Banerjee, J. sitting with D. 
Basu. J, The Second Division Bench has 
referred the entire case in the three ap- 
peals to the Full Bench under Chap 
ter VII. Rule 2 of the Appellate Side 
Rules including the que tions of law 
that were referred by the previous 
Division Bench. 


2. The facts are that on October 
4, 1953, Jwala Pro ad S* rma and J, N. 
Minda, Arbitrators in the matter of 
Goenka & Co. (Sales) Ltd.. Messrs. 
Goenka & Co. and Ramnath Agarwalla 
filed an award before the Court of the 
Subordinate Judge at Darjeeling along 
with an application praying for a decree 
in terms of the award, The application 
was registered as O. C. Suit No, 81 of 
1953. It is stated in the application 
that M/s. Goenka & Co., Goenka & Co, 
(Sales) Ltd. and Sm, Ramasundari Devi, 
Administratrix to the estate of N. G 
Goenka and Messrs, Goenka & Co.. on 
the one hand, and Ramnath Agarwalla, 
on the other hand. had by a written 
agreement dated the 8th October, 1951, 
appointed the two applicants, namely, 
Jwala Prosad Sharma and J. N. Minda 
as Arbitrators to make an award on dis- 
putes between the parties relating to 
their mutual accounts and “their res- 
pective rights and liabilities regarding 
the business of Messrs. Goenka & Co. 
and Messrs. Goenka & Co. (Sales) Ltd.” 


3. It would be convenient at this 
stage to set out the terms of the agree- 
ment dated the 8th October. 1951. The 
agreement is as follows: 

“We hereby appoint Sri Jwala Pro- 
sad Sharma and Sri Jagannath Minda, 
both of Darjeeling. as arbitrators to look 
into the account books of Messrs. Goenka 
& Co, and Messrs, Goenka & Co. (Sales} 


21, 22 
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Lid. and to find out as to what amount 
is payable by both these companies to 
Sri Ramnath Agarwala or by Sri Ram- 
nath Agarwala to both these companies 
and we agree to abide by the award of 
the arbitrators, 


We agree that either party will 
make payment due to the other party 
within seven days from the date of 
award. 

The books of account to be produced 
before the arbitrators duly adiusted for 
the purpose before 30th November, 


11951. ` 

Sd. R. S, Devi Sd. R. N. Agarwalla 
8-10-1951 8-10-1951 

Sd/- Dhanoolall 


hirimar, 
10-10-1951. f 
4, It is to be observed that by 
the terms of the agreement the Arbitra< 
tors were to look into certain account 
books and to find out what amounts 
were payable by one of the parties to 
me agreement to the other party or par= 


5. We may now set out the 
minutes before the Arbitrators: 
“1, 8-10-1951. We Jagannath Minda 
` and Jwala Prasad Sharma 
accepted to arbitrate in 
the above case. 
Sd. J. N. Minda 
8-10-1951. 
Sd. J. P. Sharma 
38-10-1951. 


2, 10-10-1951. In the Arbitration 
Agreement signature of 
Dhanoolall has been ob~ 


tained, , 
Sd. J. N. Minda 
10-10-1951. 
Sd. J. P. Sharma 
10-10-1951. 


3. 12-10-1951. On our joint consent 
Sri Sukhlal Minda has 
been appointed umpire in 
this case. We obtained 
his acceptance so that, if 
we differ in our decision 
then the umpire 
decide finally. y 

Sd. J. N. Minda 


Sd. J. P. Sharma 
12-10-1951. . 


4, 12-5-1952. Received letter No. P/1/ 
796/52 dated 2nd April, 
1952 from Sri Ramnath 
Agarwala. Considered that 
all parties be written so 
that case be settled early. 
Sd. J. N. Minda 
12-5-1952. 
Sd. J. P. Sharma 
* 12-5-1952. 


J 
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5. 28-5-1952. Received letter No. GS/ 
43/52/141 dated 21st May, 
1952 from Sri Dhenoolall) 
Chirimar. Considered to 


send copy of this letter 


to Sri Ramnath Agar- 
wala. 
Sd. J. N. Minda 
28-5-1952, 
4 Sd. J. P. Sharma 
28-5-1952. 
6, 20-38-1952. Received letter No. P/ 


1/125/52 d/- 20th August, 
1952 from Ramnath Agar- 
wala, Considered to. send 
copies of this letter to 
other parties, 


Sd. J. N. Minda 
20-8-1952. 

l Sd. J. P. Sharma 
20-8-1952, 


7. 31-10-1952. Letters sent to all para 
ties that the hearing of 
the case is fixed at the 
premises of Sri Jwala 
Prasad Sharma on 25th 
November, 1952 at 3.30 
-P. M. All papers to be 


Sd. J. N. Minda 
31-10-1952. 

a Sd. J, P. Sharma 
31-10-1952. 


8, 25-11-1952. Sree Ramnath Agar 
wala arrived at the ap- 
pointed time. He was 
shown the letter No. 626 
dated 17th November. 
1952 of Goenka and Co. 
(Sales) Ltd. He was ask- 
ed to give reply to this 
letter. He said he would 
reply in writing later. 
Today Jagannath Minda 
is not present. 


Sd. Jwala P. Sharma 
Sd. R. N. Agarwala 


9. 28-3-1953. Received letter No. P/L 
2067/72/53 dated 26th 
March. 1953 from Ram- 
math Agarwala. Consider- 
ed that Sree Dhanoolaill 
Chirimar’ is expected 
shortly here. At that time 
date of hearing will | 
fixed in consultation with 
him, 


Sd. J. N. Minda 
28-3-1953. 


Sd. J. P. Sharma 
28-3-1953. 
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d0. 7-5-1953. We met Shri Dhanoolall 
Chirimar and Smt. Rama~ 
sundari Devi at Goenka 
Lodge and they assured 
that towards the end of 
May their books will 
come here in connection 
with Income-tax matter 
when they will intimate 
and after fixing a date 
case we decided. 


7-5-1953. 
1. 17-7-1953. Received letter No. P/1/ 
Claim/53/53 dated ‘th 
July, 1953 from Ramnath 
Agarwala, Considered it 
and that all parties be 
finally informed that the 
ease will be heard on 16th 
August. 1953, Sunday at 
2 P. M. at the premises 
of Sri Jaylall Nursing- 
dass. Accordingly letters 
have bern- denna iBA. 


17-7-1957. 
12, 16-8-1953. an Ramnath Agarwala 
with his Pleader Sri 
T. K. Pandit appeared in 
time. On behalf of other 
parties none appeared nor 
have any fresh papers 
been filed, Therefore, at 
2 P. M. hearing of the 
case was to be started ex 
parte. From Sri Ramnath 


Agarwala we received 
important papers and 
heard “Bayan”, Papers 


filed by other parties were 


-also seen. We both agree- 
ing jointly delivered 
award, 
Sd. J. N. Minda 
16-8-1953. 
Sd. J. P. Sharma 
16-8-1953.” 


6. Before the Subordinate Judge 
at Darjeeling the question arose as to 
when the Arbitrators had entered on the 
reference. The appellant before us con- 
tended that the Arbitrators entered on 
the reference on the 16th August. 1953. 
The learned Subordinate Judge has held 
that they entered appearance by the 31st 
October, 1952, and as the award was not 
made within four months of that date in 


terms of paragraph 3 of the First Sche~ 


dule to the Arbitration Act. no decree 
on the award could be passed. 

7. The learned Subordinate Judge 
has also been inclined to hold that the 
Arbitrators had misconducted themselves 
and this award was liable to be set aside. 
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8. The questions of law referred 
to us are as follows:— 

(1) When does an arbitrator enter 
on a reference? -Does he enter it as 
soon as he assumes the office of an arbi- 
trator, or does any act as an arbitrator, 
or does he enter it only when he actually 
commences the decision of the matter in 
the presence of both parties or ex parte? 
(2) Was Bajrangalal’s case rightly decided 
in so far as it held that arbitrator must 
be held to have entered on the reference 
when they accepted their appointment? 


9. Elaborate arguments were ad- 
vanced before us both on the above 
questions of law and on the point of 
misconduct. 


10. It would be convenient to 
dispose of the charge of misconduct 
against the Arbitrators first, We have 
already pointed out that in the terms 
of the arbitration agreement, the Arbi- 
trators were required to look into cer- 
tain books of account and to find out the 
amounts due by one party to the other. 


11. It is common case that the 
books of account were never produced 
before the Arbitrators although they 
had repeatedly called for those books. 
The Arbitrators eventually made their 
award on the basis of certain statements 
of accounts filed by the parties. They 
did not take recourse, for instance. to the 
provisions of Section 43 of the Arbitra- 
tion Act 


12, The position, therefore, is that 
the arbitration agreement lays down a 
particular method by which the disputes 
are to be decided. The Arbitrators have 
not complied with that method — the, 
method of looking into the account books 
of Messrs. Goenka & Co, and Goneka 
and Co, (Sales) Ltd. — in order to find 
out the amounts due. In other yorda; 
they have not carried out the mandate: 
given to them under the agreement to 
refer the disputes between the parties 
to their arbitration, On these facts. we 
have to hold that they have misconduct- 
ed themselves and the award has to be 
set aside, 


13. In support of this view. we 
may refer to the case of Smith v. Goff, 
(1845) 153 ER 475. A cause was referred 
by an order of Nisi Prius. which stated 
that “the arbitrators should be at 
liberty, if they should think fit. to exa- 
mine the parties and their respective 
witnesses on oath:”. It was held that 
it was discretionary with the arbitra- 
tors whether they would examine the 
witnesses on oath or not. and that it was 
mo objection to their award that the 
witnesses were examined without being 
sworn, although the party against whom 
the award -was made required, at the 
time, that they should be sworn, There 
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is an observation of Parke, B. which is 
relevant for our purposes in this refer- 
ence, Parke.,B, has said: 

“e * * *Tf you had intend- 
ed it (examination of witnesses on oath) 
to be imperative on them (arbitrators), 
you should have had the order of refer- 
ence framed accordingly, and have stat- 
ed therein, that the arbitrators shall exa- 
mine the witnesses on oath.” 
In the conduct of arbitration proceed- 
ings, it is well-settled. the arbitrator or 
Umpire must conform to any directions 
which may be contained in the agree- 
ment of reference itself; vide, Hals- 
bury’s Laws of England, Third Edition, 
Vol, 2. page 35, Article 80, 


14, In the case of Jivarajbhai 
Ujamshi Sheth v. Chintamanrao Balaji, 
AIR 1965 SC 214, the Supreme Court 
has taken a similar view. The Supreme 
Court has held that where in respect of 
a dispute arising out of a partnership 
business, the primary duty of the arbi- 
trator under the deed of reference, in 
which is incorporated the partnership 
agreement, is to value the net assets of 
the firm and to award to the retiring 
partners a share therein, then în making 
the “valuation of the firm”, his jurisdic- 
tion is restricted to the manner provid- 
ed in the partnership agreement. The 
Supreme Court has observed that if the 
parties set limits to action by the arbi- 
trator, then the arbitrator has to follow 
the limits set for him, and the Court can 
find that he has exceeded his jurisdic- 
tion on proof of such action. The 
Supreme Court adds that the assump- 
tion of jurisdiction not possessed by the 
arbitrator renders the award. to the 
extent to which it is beyond the arbi- 
trator’s jurisdiction, invalid. ‘ 


15. In our case, the Arbitrator’s 
jurisdiction was limited to looking into 
the books of account of two commercial 
concerns and finding out the amounts 
due by one party to the other. The 
Arbitrators have made their award with- 
out looking into any books, They have, 
therefore. exceeded their jurisdiction 
and the award is invalid. It was argued 
before us that as the persons in charge of 
these books did not produce the books 
the Arbitrators were at liberty to 
draw adverse inferences, We are not in- 
clined to examine the soundness of this 
argument as we find upon going through 
the award that the Arbitrators have not 
proceeded on the basis of any adverse 
inference, 

- 16. The two questions of law, Te~ 
ferred to above. are. however .before us 
and we have to express our views on 
them which we now propose to do, 

17. Section 2-(e) of the Arbitra- 
tion Act defines a “reference”. A “re- 
ference” means a reference to arbitra- 


ALR. 


tion. Then Section 3 says that an arbi- 
tration agreement, unless a different in- 
tention is expressed therein, shall be 
deemed to include the provisions set uot 
in the First Schedule in so far as they 
are applicable to the reference. In the 
First Schedule three paragraphs are rele~ 
vant for our purpose. These are Para- 
graphs 3, 4 and 6, They run thus: 


“3. The arbitrators shall make their 
award within four months after enter- 
ing on the reference or after having 
been called upon to act by notice in 
writing from any party to the arbitra- 
tion agreement or within such extend- 
ed time as the Court may allow. 

_4. If the arbitrators have allowed 
their time to expire without making an 
award or have delivered to any party 
to the arbitration agreement-or to the 
umpire a notice in writing stating that 
they. cannot agree, the umpire, shall 
forthwith enter on the reference in lieu 
of the arbitrators, 


6. The parties to the reference and 
all persons claiming under them, shall, 
subject to the provisions of any law for 
the time being in force, submit to be 
examined by the arbitrators or umpire 
on oath or affirmation in relation to the 
matters in difference and shall, subject 
as aforesaid. produce before the arbitra~ 
tors or umpire all books, deeds. papers, 
accounts, writings and documents within 
their possession or power respectively, 
which may be required or called for, and 
do all other things which, during the 
proceedings on the reference. the arbi- 
trators or umpire may require.” 


Then we come to Sections 9 and 11 
of the Arbitration Act. These sections 
give power to the Court to appoint a 
new Arbitrator or in certain cases, a 
sole Arbitrator and to remove Arbitra~ 
tors or umpires in certain circumstances. 
The expression relevant for our purposes 
in these sections is that these powers 
can be exercised. inter alia, when either 
of the appointed Arbitrators “neglects 
or refuses to act. or is incapable of act- 
ing” and the explanation to Section 9 
says that the fact that an Arbitrator or 
umpire. after a reauest by either party 
to enter on and proceed with the refer~ 
ence, does not within one month comply 
with this request, may constitute a 
neglect or refusal to act within the 
meaning of Section 8 and Section 9. 

18. On an analysis of the above 
provisions of the Arbitration Act. we 
find that the legislature has used four 
different expressions. viz, (1) an Arbi- 
trator may be “called upon to act’: (2) 
an Arbitrator “enters on a reference.” 
(3) an Arbitrator “proceeds with the 
reference”. and (4) an Arbitrator “makes 
an award.” 
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19. We have been invited to 
determine what is meant by an Arbitra- 
tor entering on a reference as there are 
conflicting decisions on the subject. In 
Baker v. Stephens. (1866-67) 2 QB 523, 
it has been held that an Arbitrator en- 
ters on a reference, not when he accepts 
the office. or takes upon himself the 
functions of. arbitrator by giving notice 
of his intention to proceed, but when 
he enters into the matter of, the refer- 
ence, either with both parties _ before 
him. or under a peremptory appointment 
enabling him to proceed ex parte. 


20. This view was accepted by. 
some of the Courts in India. In Nanda 
Kishore Goswami v. Bally Co-op. Credit 
Society Ltd.. 47 Cal 478 at P. 480 coat 
(ATR 1943 Cal 255) (B. K. Mukherjea, J. 


sitting with Blank, J.) has observed that. 
the Arbitrator must“: 
actually begin the work in the presence... 


it is necessary that 


‘thas been made between 
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tory order compelling the arbitrators to 
conclude the hearing ex parte. Issuing 
mandatory direction for pleadings. or 
for interrogatories or fixing peremptory 
dates for hearing can only be done by 
the arbitrators when they have begun 
their work as such and taken upon them- 
selves the functions of arbitrators.” 


25. The Supreme Court in Hari 


‘Shanker Lal v. Shambhu Nath, AIR 


11962 SC 78. considered the provisions of 
paragraph 3 of the First Schedule to 
the Arbitration Act. In the majority 
decision. delivered by Subba Rao. J. 
there are no observations relevant for 
our purposes. except that a distinction 
the expression 
tenter on the reference” and “after 
having been called upon to act.” In this 
concurring judgment, Raghubar Dayal. J., 
however, has been pleased to state: 


“I simply note that I agree with the 


of the parties or with notice to them”? view expressed in (1941) 1 KB 396 that 


‘before he can be said to 
on the reference. * 
21. The 


have entered.: 


fe 


Allahabad High Court: pointment and have communicated 


arbitrators enter upon a reference as 


Soon as they have accepted their ap- 
with 


also in-a previous case in Sardar Mal -each other about the reference.” 


Hardat Rai v. eo Baksh Rai 
Narain, AIR 1922 Alt 

view expressed in (1866-67) 2 QB 523. 
+ 22. 


Jossifoglu v. Coumantaros, (1941) 


Srii- 


26. The Punjab High Court in 


106, adopted the*Harish Chandra Saksena v. Union of 


India, ILR (1966) 1 Punj 1, has held 


3 The other,view is the one,~ that an arbitrator enters on the refer- 
faken by the English Court of Appeal in” ence when he tak 


keg upon himself the 


1 KB -office of the arbitrator and exercises 


396. The Court of Appeal has held thatis some functions as arbitrator. 


Arbitrators enter upon a reference as‘) 


27. These are the two conflicting 


soon as they have accepted their appoint- -views which we have been called upon 


ment and have communicated with each 


‘was not considered at all.. - 
ECO 23. > 
„Courts has been adopted in: some of the 
decisions of our Courts, “`> 

P 24 In Bajranglal ‘Laduram v. 
‘Ganesh Commerciai Co. Ltd.. 55 Cal WN 
147 = (AIR 1951 Cal 78) a 


-of arbitration of the Bengal Chamber of 
“Commerce. f 
provisions for hearing of parties unless 
the Arbitrators thought fit. Our Court 
followed the decision in Lossifoglu’s case, 
(1941) 1 KB 396 and stated the Arbitra- 
tors appointed under the rules of the 
Bengal Chamber of Commerce must be 
held to have entered on the reference 
when they accepted their appointment 
and instructed the Registrar to call for 
statements from the parties. The main 
judgment has been delivered by Hara 
ries, C. J., Chatterjee. J. in concurring 
fludgment has said at page 1593 


“Arbitrators enter upon reference 
when they actually begin to discharge 
the functions of arbitrators and that 
does not connote that both the parties 
must be before the arbitrators or that 
there must be some previous peremp- 
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In these rules there are no’: the expression has been used in 


- reference, 


other about the reference. In this deci. ° 
sion, the case of (1867) 2 QB 523 (supra), ” 


me, 
A 


to, consider in this reference, 


_ 28. | We have already observed 
that an Arbitrator under the provisions 
of the Arbitration Act is required to act 


on 


This latter view. of English | as an Arbitrator, Fis acting as arbitra- 
zw tor includes (a) entering on reference. 


(b) proceeding with the reference. and 
(c). making an award. It follows that 


al WN ; the expression “acting as an Arbitrator” 
78) a Division- is wider than “entering on the refer- 
Bench of our Court considered the rules * ence”, i 


Now, the dictionary meaning of 
“to enter on”, in the context in wine 

e 
Arbitration Act, is “to take the first step 
upon or in” or “to begin to deal with (a 
subject”): vide Shorter Oxford English 
Dictionary, Vol. 1. p. 646 


29. Entering on reference, there- 
fore, refers to the first step that the 
Arbitrator takes in the reference, that 
is to say. when he begins to deal with 
the reference. The Arbitrator. under 
the Act. may have to do various minis- 
terial acts but the doing of any of the 
ministerial acts is not entering on the 
{Í ce, It is only when he first ap- 
plies his mind to the dispute referred 
to him that he enters on the reference. 
When, however, in a particular case, he 
first applied his mind to the dispute 
would depend. on the facts and circum- 
stances of that case, 
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30. There have been a number 
of recent decisions on this point which 
we may conveniently refer to. The 
Patna High Court in Sonevylal Thakur v. 
Lachhminarain, AIR 1957 Pat 395 at 
p. 397 in paragraph 5 has stated that an 
Arbitrator does not enter upon a refer- 
ence the moment he accepts to work as 
- an arbitrator, nor can it be said that he 
enters upon a.reference only when he 
actually hears the reference, An Arbi- 
trator enters upon a reference when, 
after having accepted the reference, he 
applies -his mind and does something in 
furtherance and execution of the work 
of arbitration. The exact date as to 
when an arbitrator enters on a refer~ 
ence in a particular case. however, has 
to be determined on the facts and cir- 
cumstances. of the case. 


31. With this view of the Patna 
High Court.. we are inclined to agree, 


32. The High Court at Madhya 
Pradesh has taken a similar view in 
Ramsahai Sheduram .v. Harishchandra 
Duttchandji, AIR 1963 Madh Pra 143, 
Al p. 147 in paragraph 14 it is observs 


“It is always a question of facf. on 
what date the arbitrator or the umpire 
as the Case may be. actually entered on 
the reference, to be answered in accord 
. ance with the circumstances of each 
case, 
which the arbitrator has before him the 
versions of the different parties of the 
subject-matter of the controversy in the 
form of written-statements or affidavits 
or oral depositions though immediate 
entry on the reference is not inconceiv~ 
able. It would be the date on which 
the arbitrator (or umpire) does the first 
appropriate judicial act in connection 
with the controversy referred to him, 
by way of examining witnesses, hearing 
arguments and the like.” f 

33. The High Court at Jammu & 
Kashmir in Assadullah ‘Makhdoomi v, 
Lassa Baba, on 1966 J. & K. 1. 
para. 38 at p. 8. on the facts of that case 
has held that ey Arbitrator would be 
deemed to have entered on the refer~ 
ence on that day when he applied his 
ee to the dispute between the pars 

es, 


34. The latest decision is that of 
the Orissa. High Court in Kalinga Otto 
(P.) Ltd. v. Charanjit Kochhar. AIR 


1972 Ori 172. The Orissa High Court 
has followed the view of the Patna High 
Court. we have already referred to. 


35. We, therefore, answer the 
questions referred to us as follows? 

(1) An Arbitrator does not enter on 
the reference as soon as he assumes the 
office of an Arbitrator. An Arbitrator 
does not necessarily enter on the refer- 
ence when he actually commences the 


It is not necessarily the date on. 


C. E. S. Coron. v, Ramratan Mahato 


ye 


A... R. 


decision of the matter In the presence 
of both parties or ex parte. An Arbi- 
trator enters on a reference when he 
first applies his mind to the dispute or 
controversy , before him depending on 
the facts and circumstances of each case. 

(2) In view of our answer to ques- 
tion No, 1, is question need not be 
answered, 


36. - In the instant case, we have 
held that the award is invalid as the 
Arbitrators had misconducted them- 
selves. We do not, therefore express 
any opinion as to when precisely they 
entered on the reference as that would 

of mere academic interest. 


37. In the result, these appeals 
are dismissed, There will be no order, 
as to costs in these appeals. 

GHOSE, J.:— 38, I agree. a 

SABYASACHI MUKHARII J.= 

39. I agree. 
S. K. DATTA, J. 40, I apres: 
% JANA, J.s . 41, I agree. 4 
` ' ; Appeals dismissed, 


an Š 
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SALIL KUMAR DATTA, J. aal 
Calcutta Electrice Supply Corpora= 
tion Ltd, and another, Defendants-Ap= 
‘pellants v. Ramratan „Mahato, Plaintiffs 
Respondent, l 


a Second Appeal No. ‘291 of 1971, (Ds 


inde Note + (A) Civil P. C. (1908); 
S. 9 — Suit for declaration that dismis+' 
sal order was ultra vires and inoperativé: 
=- Ig maintainable — (X-Ref :— Specific 
Relief Act (1963), S. 14 (b)). n 

Brief Note:— (A) A suit for dec 
ffaration that an order of dismissal passed? 
by the employer was illegal. inoperative} 
and ultra vires as having been passed in 
transgression of a material statutory proa 
vision or in violation of a statutory obli-: 
gation was maintainable. Such a dec! 
aration is certainly different and far: 
from a declaration granting enforcement 
of personal oo of service or reins 
statement of a dismissed worker. AIR 
1971 SC 1828 and AIR 1970 SC 1244 and 
1958 SC 1050. Distinguished: AIR 1964 
Gui 265 and 1971 Lab IC 1447 (Ally and 
(1956) 3 All ER 939 and AIR 1964 SC 
847, Followed, (Paras 14, 15) 

Index Note:— (E) Industrial Em-< 
ployment (Standing Orders) Act, 1946, 
S. 5 — Certified Standing Orders — Are . 
statutory provisions. 

Brief Note:— {B} The Standing 
Orders of a concern. when certified by 
the Certifying Officer, become the terms 
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and conditions of service between the 
employer and his employee. The mere 
fact that the Certifying Officer has been 
authorised to amend or modify them does 
mot render them otherwise than statu- 
tory. for the provision and procedure for 
their amendment is laid down in the Act 


itself. AIR 1963 SC 439 and AIR 1964 SC” 


1458. Followed, (Paras 8, 16) 
Cases Referred: Chronological Paras 


'AIR 1971 SC 1828 = (1971) 2 SCA 
176. Indian Air Lines Corpn. V. 


Sukhdeo Rai 

1971 Lab IC 1447 = (1972) 24 Fac 
LR 48 (All), Western India Match 

- y. Rameshwar Prasad 

AIR 1970 SC 1244 = (1970) 2 SCR 
250, Executive Committee 0 
U. P. State Warehousing Corpn. 
v. Chandrakiron Tyagi s 

ATR 1969 SC 1306 = (1969) 3 SCR 
773, Praga Tools Corpn. v. C. V. 


Tmanual 
‘ATR 1964 SC 847 = (1964) 5 SCR 
528, eae eee Corpn. of 
India v. Sunil Kumar ; 
(ATR, 1964 SC 1458 = (1964) 5 SCR 
, §48, Workmen of Dewan Tea 


5 


12 


10 


E 
SAIR 1964 Gui 265 = 27 FUR 64, 
Tata Chemicals Lid, v. K. C 


Adhavarya 
‘ATR 1963 SC 439 = (1962) Supp 2 
SCR 697, Bagalkot ent Co. 
Ltd. v. R. K. Pathan 2 
‘AIR 1958 SC 1050 = 1959 SCR 
' 1236, S. Datt v. University of 


Delhi i 
1956) 3 All ER 939 = (1957) 2 WLR 
106. Vine y. National Dock Labour | 


Board 
AIR 1948 PC 121 = 75 Ind App 
225. High Commr, for India v. 
í. M. Lall 13 
Arun Kumar Dutta (Sr.) and P. N. 
Chunder, for Defendants-Appellants; S. N. 
Banerjee and Mrs, Kanika Banerjee. for. 
Plaintiff-Respondent. : 


JUDGMENT :— This is an appeal by 


the defendants against a judgment of re~. 


versal. The plaintiff instituted the suit 
on the following allegations: The plain- 
tiff worked for several years temporarily 
under the Calcutta Electric Supply Cor- 
poration Ltd.. the defendant No. 1 (here- 
inafter referred to as the Companv) at 
its Regional Office at premises No, 433/1, 
G. T. Road (North), Howrah as vendor, 
cleaner and plate washer in places of 
absent and Jeave-enjoying bearers, He 
was appointed by the company in that 
post on February 1, 1968 and efter un- 
spotted and continuous service for six 
months became automatically permanent 
in his post from August 1. 1968, The 
Revenue Officer of the said office, the 
defendant No, 2 by a verbal order passed 
on November 12, 1968 discontinued the 
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plaintiffs service without assigning any 
reason or following legal procedure, The 
plaintiff in the circumstances. instituted 
this suit on November 13, 1968 praying 
for a declaration that (i) the verbal order 
of discontinuance of the plaintiff’s service 
was illegal, void. inoperative and ultra 
vires; (ii) the plaintiff was and continued 
to be in the said permanent service and 
entitled to salary and damages; (iii) in- 
junction restraining the defendants from 
issuing any written order of dismissal of 
the plaintiff without following the legal 
procedure. 


2. The suit was contested by the 
defendants who filed a joint written 
statement stating inter alia that the 
plaintiff served as a casual. labourer paid 
on hourly basis for a “little” period in 
non-permanent post of vendor. cleaner 
and plate washer, Eventually he was 
found surplus and his services were dis- 
pensed with by the defendant No. 2 who 
was the competent authority. A casual 
labourer was never appointed in writing, 
mor his service was required to be dis- 
pensed with by any written order and as 
a casual labourer, the plaintiff could not 
claim right of enquiry or observance of 
Jegal procedure in matter of his dismissal 
from service. as he held the job at the 
pleasure of the defendants, The impugned 
order was legal. proper and valid and 
the plaintiff. it was submitted. was not 
entitled to any relief in the suit which 
‘was not maintainable in law, 


` & On a trial on evidence, the 
learned Munsif found that the plaintiff 
‘was a temporary workman and was not 
entitled to any notice before his. dismis- 
The impugned order of dismissal 
was legal and valid and passed by the 
competent authority. I¢ was further held 
that the suit was not maintainable in 
ey, which, in the premises was dismis- 
sed.. ‘ f 
4. An appeal was preferred by 
the plaintiff against the said decision and 
the appellate Court held, in agreement 
with the trial Court. that the plaintiff 
was a temporary workman in the com- 
pany, as defined in Order 3 (c) of the 
Standing Orders as he worked during 
February to November 12, 1968 continu- 
ously for the said period without any 
break. It was further held that exclu- 
sion of Sundays and holidays was neces- 
sary only for purpose of calculation of 
salary: which was on hourly basis and it 
did not indicate break in service. Under 
Order 13 (b) of the Standing Orders it 
requires one week’s notice for termina- 
tion of engagement of temporary work- 
man employed for six months continu- 


ously. Accordingly the plaintiff’s service 
could not be terminated without one 


week’s notice or holding an enquiry be- 
fore dispensing with his service. It was 


260 Cal. [Prs. 4-8] C. E. S. Corpn, v. Ramratan Mahato (S. K. Datta J.) 


further held that Order 18 requiring re- 
ference of all unsettled disputes of work~ 
men to the Government had no applica- 
tion as the instant dispute related to an 
individual workman outside the defini- 
tion of industrial dispute, as provided in 
Section 2 (k) of the Industrial Disputes 
Act, Even assuming Order 18 applies, no 
effect should be given to it as it was 
found that there was a breach of statu- 
tory obligations under the Standing 
Orders in terminating the service of the 
plaintiff. Rights and obligations of the 
company and its workmen being govern- 
ed by Standing Orders framed under the 
Industrial Employment (Standing Orders) 
Act, 1946 and a breach of such provision 
in terminating the plaintiffs service was 
a violation of statutory provisions on 
part of the defendant company and the 
Civil Court was competent to grant the 
relief in the circumstances. The appeal 
Was accordingly allowed and the suit was 
decreed. The plaintiff was granted the 
declaration that the order of dismissal 
was null and void and the plaintiff con- 
tinued to remain in the employment of 
the company. The present appeal is 
against this decision by the defendants. 


5. Mr. Arun Kumar Dutta (Sr) 
learned Advocate appearing for the ap- 
pellants has contended that the Standing 
Orders are not statutory in the sense the 
rules framed by appropriate authority 
under a statute : 
Orders could be modified by an indus- 
trial Court under the provisions of the 
said Act. He further contended that the 
declaration in suit against the legal vali- 
dity of an order passed in breach of pro- 
visions of a statute or its rules regarding 
master and servant for enforcing per~ 
sonal contract of service is available 
only against a statutory body and not 
against non-statutory body like tha com- 
pany before us. Mr. Dutta referred to 
the decision in the case of the Executive 
Committee of the U, P. State Warehous- 
ing Corporation v. Chandrakiron Tyagi, 
AIR 1970 SC 1244 in which it was ob- 
served : 

aea the position in law is that no 
declaration to enforce a contract of per- 
sonal service will be normally granted. 
But there are certain well-recognised ex- 
ceptions to this rule and they are: To 
grant such a declaration in appropriate 
cases regarding (1) a public servant. who 
has been dismissed from service in con- 
travention of Art. 311; (2) Reinstatement 
of a dismissed worker under Industrial 
Law by Labour or Industrial Tribunals; 
(3) statutory body when it has acted in 
breach of a mandatory obligation impos- 
ed by a statute.” 

In Indian Air Lines Corporation v. 
Sukhdeo Rai. AIR 1971 SC 1828, it was 
held that the service regulations made 
under the power conferred by the statute 


are, as such Standing - 
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embody merely terms and conditions of 
service but do not constitute a statutory 
restriction as to the kind of contract 
which the Corporation could make with 
its servants or the grounds on which it 
can terminate them, Thus the Corpora 
tion had undoubtedly the power to dis- 
miss its employee. the dismissal of the 
employee was with jurisdiction, and 
even if it was wrongful being in breach of 
the terms and conditions which govern-= 
ed the relationship between the Corpora= 
tion and the respondent it did subsist 
and the present case did not fall under 
any of the three well known exceptions. 
The employee was accordingly entitled 
to damages and not to the declaration 
that his dismissal was null and void. 

_,6 | Strongly relying on the afore» 
said decisions Mr. Dutta has contended 
that the exceptions to the principle thet 
no declaration to enforce a contract of 
personal service lies relate to Governs 
ment or a statutory body or to the re- 
instatement of a dismissed workmen 
under the Industrial Law by Industrial 
Tribunals. Even accepting that the 
standing orders have statutory force, to 
which Mr. Dutta has reservations, it is 
contended that the company incorporated 
under the English Companies Act and- 
also registered under our Companies Act ` 
1956. is not an employer of any of the 
excepted classes referred to above. being 
neither Government nor a statutory body. 
The present suit in effect for enforce 
ment of personal contract of service is:, 
thus not maintainable. i 

7 Mr. S. Banerjee learned Advo= 
cate appearing for the plaintiff respond-~ 
ent has disputed the contentions and sub- 
mitted that the exceptions referred to 
by the Supreme Court in the U. P. 
Warehousing case are not exhaustive and 
will extend to the employers against 
actions committed by them in breach of 
statutory obligations. He has also relied 
on the decisions in Tata Chemicals Ltd. 
v. K. C. Adhvarya. (1965-66) 27 FJR 64 
= (ATR 1964 Gui 265) in which a dis- 
missal of an employee from service in 
breach of statutory obligation under the 
standing orders was held to be a nullity 
entitling him to a declaration tbat he 
continued in the employment of the 
master. He also referred to the decision 
in Western India Match v. Rameswar 
Prosad, (1972) 24 Fae LR 48 = (1972 Lab 
IC 1447) (All) in which a Division Bench 
of the Allahabad High Court held that 
a statutory status was given to the em- 
ployees by Standing Orders and for ter- 
mination of service in violation of the 
Standing Orders. the emplovee is entitled 
to a relief of declaration that the order 
is null and void and he continues in ser- 
vice. 

8. Before we proceed to consider 
the respective contentions of the parties, 
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we shall examine the nature and chara- 
cter of the Standing Orders framed 
under the Industrial Employment (Stand- 
ing Orders) Act, 1946 (hereinafter refer- 
red to as the said Act). In Bagalkot 
Cement Co. Ltd. v. R. K. Pathan, AIR 
1963 SC 439 it was observed by the 
Supreme Court: 

Legislature took the view 
earns industrial establish- 


t 
moeseesne 


that in regard to 


ments to which the Act applied. the con= 


ditions of employment subject to which 
industrial labour was employed, should 
be well defined and should be precisely 
known to both parties. With that object 
the Act has made relevant provisions for 
making Standing Orders which, after 
they are certified, constitute the statu~ 

ry terms of employment between the 
industrial establishments in question and 
their employees.” 

That the certified Standing Orders 
under the said Act become part of the 
statutory terms and conditions of service 
between the industrial employer and his 
employees has also been recognised in 
Workmen of Dewan Tea Estate v. Their 
(Management, AIR 1964 SC 1453. ‘ 


9, Ordinarily when a contract is 
breached, the aggrieved party may ac- 
cept the contract as broken and in such 
ease the only remedy he is entitled to 
will be in damages. Alternatively. he 
may decline to accept the contract as 
‘broken and in such case he may sue for 
specific performance of contract under 
the Specific Relief Act. In case ofa breach 
of contract of personal service, the Act, 
however, provides a bar under Sec. 21, 
clause (b) of the Specific Relief Act, 1877 
(now Section 14. clause (b) of the Speci- 
fic Relief Act. 1963) which provides inter 
alia that a contract which is dependent 
on personal qualifications or volition of 
parties cannot be specifically enforced. It 
was held in Dr. S. Dutt v. University of 
Delhi, AIR 1958 SC 1050 that the award 
directing specific performance of contract 
of personal service involves a legal pro- 
position which is clearly erroneous in 
view of Section 21 (b) of the Specific 
Relief Act, 1877, 


10. Courts of Law have, however, 
recognised exceptions to the principle of 
legal bar to specific enforcement of per- 
sonal contract of service. In Vine v. 
National Dock Labour Board. (1956) 3 All: 
ER 939. it was observed that an employ- 
ment of service is effectively terminated 
whenever the master dismisses the ser- 
vant, however, wrongly in breach of con« 
tract. But, 

“as the removal of the emplovee’s 
name from the register is in law a nullity. 
he continued to have the right to he 
treated as registered dock worker with 
all benefits which. by Statute. that status 
conferred on him. It is. therefore. right 
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that with the background of this scheme 
(which is statutory). the Court should 
declare his right.” 


It was further observed that normally 
and apart from the intervention of stas 
tute there would never be a nullity in 
terminating an ordinary contract of mas~ 
ter and servant. In Life Insurance Cor- 
poration of India v. Sunil Kumar 
Mukherjee, AIR 1964 SC 847. the termi- 
nation was in breach of statutory obliga- 
tion under an order framed by the Cen- 
tral Government under provisions of Sec- 
tion 11 (2) of the Life Insurance Cora 
poration Act. 1956 and was set aside. 


11, Mr. Dutta. however, contend~ 
ed that these well recognised principles 
would be applicable when the emplover 
is the State or a Statutory authority or 
when reinstatement is specifically provid« 
ed under the Industrial Law by Labour 
Tribunals. The three cases referred to 
above, it was contended, are exhaustive 
as indicated in the Warehousing Cor~ 
poration case and can never extend to 
employer who is neither the Government, 
nor a Statutory authority, but are pri« 
vate non-statutory persons or companies 
under the Companies Act, except through 
industrial adjudication, 


ers Mr. Dutta also referred to the 
decisions in Praga Tools Corporation v. 
C, V. Imanual, AIR 1969 SC 1306 in 
which it was observed: 


assess AN application for mandamus 
will not lie for an order for reinstate- 
ment to an office which is essentially of 
a private character nor can such an ap- 
plication be maintained to secure perfor~ 
mance of obligations owed by a company 
towards its workmen or to resolve any 
private dispute.” 


It was further observed that the com- 
pany being a non-statutory body incor- 
porated under the Companies Act, no 
statutory or public duty was imposed on 
it which could be secured by means of 
mandamus. 


13. A declaration to enforce a con« 
tract of personal service according to the 
above decisions is not to be normally 
granted and the well recognised excep- 
tions have been noted. There may be 
cases in which no enforcement of a con- 
tract, of personal service is prayed for as 
a relief. but a case may proceed on the 
basis that the dismissal could only be 
done in terms of a statute and as that 
had not been done. it was a nullity. from 
which the result followed that the res- 
pondent continued in service, In con- 
sidering the case of the High Commr., for 
India v. I. M. Lell, ATR 1948 PC 121, the 
Supreme Court in the Delhi University 
case (supra) of p. 1054 observed? 

_ All that the Judicial Committee did 
in this case was to make a declaration 
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of the statutory invalidity of an ac 
which is entirely different from ae 
fng a contract of personal service,” 

en the case before the Court is not 
one for enforcement of a contarct of per- 
rt gical he es and excep- 

referred to i 

apona, y utta has no 


14. „A case for declaration of a 
statutory invalidity of an act of dismis- 


sal of employee is wholly different from ` 


the enforcement of a contract of personal 
service. The onlv question requiring con= 
sideration is whether any material term 
of service conditions which are statutory 
has been violated and if so, such act 
must be declared to be nullity. as the 
aggrieved employee under the provisions 
of the Act has a legal right under the 
certified Standing Orders, Such declara- 
tion is different and far from a declara- 
tion granting enforcement of personal 
contract of service or reinstatement of 
the dismissed workmen and it merely 
declares that the order of dismissal in 
breach of statutory conditions of service 
is invalid and a-nullity. so that the em- 
ployment was never terminated. and the 
contract of service continued to be in 
force. The question as to whether the 
employer is a statutory person or other- 
wise is not relevant. as the real ques- 
tion is whether the terms of service are 
statutory and there has been a breach 
of its material provisions. 


_ 1. There is no dispute that the 
plaintiff has been a temporary workman 
under the company and the order of dis- 
missal by word of mouth which is in- 
conceivable in the present context of re- 
lationship between an employer and em- 
ployee in industry has been in breach 
of a material provision, of the certified 
Standing Orders of the Company. The 
Standing Orders duly certified are the 
statutory terms and conditions of service 
as held by the Supreme Court, there- 
fore there is a breach of provision there 
of which is otherwise a material provi- 
sion, there is in my opinion. a legal right 
in the aggrieved party to challenge such 
order as being a nullity arid to obtain a 
decree declaring its statutory invalidity. 


16. Mr. Dutta’s contention that the 
power of the Certifying Officer to amend 
the statutory orders renders -such orders 
other than statutory is not also tenable. 


The provisions and procedure for their. 


amendment is laid down in the Act itslef 
and such provisions do- not make .the 
Standing Orders the less statutory. 


17. As to relief if the prayer 
declaring the impugned order nullity is 
granted. the other prayers are consequ- 
ential and the plaintiff would be entitled 
to the same following the principle in 
I. M. LalPs case referred to above, 


ALR 


18. As all contentions rai 
behalf of the appellants fail. the po 


is dismissed with costs 


19. Leave to appeal under Cl. 15 
of Letters Patent as ; i 
Chander p maa prayed for by Mr, 


x Appeal dismissed, 


sree 
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Plaintiffs-Appellants v. State oF Wasi 
Bengal, Defendant-Respondent. 


A. F. O. D. N: a - jam 1% 
ima No. 511 of 1962, D/~ 9-1» 


Index Note:—~ (A) Evidence Act, 
S. 114 — Presumption as to postal busi- 
ness — Nature of. 

Brief Note:—- (A) There îs a pre: 
sumption that the postal authorities Te« 
turn the amount sent by money order to 
the sender if it could mot be delivered 
to the payee, ; (Para 5) 


Index Note: (B) Calcutta Thika 
Tenancy Act (2 of 1949), S. 22 (2) — Bar 
H e against officer, under — Applica» 

i „Y e 


Brief Note :— (B) Bar to suit against 
officer under Section 22 (2) does not ap= 
ply to a suit for recovery of money des 
posited by the tenant with the Controller, 

(Para 6) 
°C. C, Ganguly and Miss Nirmala 
Kumari Chaturvedi, for Appellants, 


JUDGMENT :— This appeal is at the 
instance of the plaintiffs and it arises out 
of a suit for, recovery of a sum of 
Rs. 2177-8-3 pies, 


2. The case of the plaintiff is that, 
one Mahammad Ramijan is a thika ten- 
ant under the plaintiffs in respect of two 
plots of land known as Municipal Huts 
Nos, 6 and 17 appertaining to the premi- 
ses No, 145-B, Chittaranjan Avenue, 
Calcutta, belonging to the plaintiffs. The 
said tenant deposited rents and taxes in 
the years 1953. 1954 and 1955 in the 
Court of the Registrar Presidency Small 
Cause Court, Calcutta acting as the Thika 
Controller, Calcutta. to the credit of the 
plaintiffs. The plaintiffs made two ap< 
plications before the Thika Controller 
praying for withdrawal of the rents and 
taxes deposited by the said tenant in res- 
pect of Municipal Huts Nos. 6 and 17. On ` 
February 4, 1956. the Thika Controller 
paid the plaintiffs certain sums of money 
on account of rents and taxes deposited 
by the said tenant but did not pay the 
sum of Rs. 1315-6-6 pies being the aggre« 
gate amount of the sums deposited by the 
said tenant as per particulars mentioned 
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în the plaint in respect of Municipal Hut 
No. 6 and also a sum of Rs, 862-1-9 pies 
being the aggregate of the sums of 
money deposited by the said tenant as 
. per particulars mentioned in the plaint in 
respect -of Municipal Hut No. 17. The 
plaintiff, therefore claims a total amount 
of Rs. 2177-8-3 pies. The present suit was 
instituted by the plaintiffs after the ser- 
vice of a notice under Section 80 of the 
Code of Civil Procedure, The defendant, 
the State of West Bengal. entered | ap- 
pearance and contested the suit by filing 
a written statement, The defendant in its 
written statement admitted the deposit of 
the sums of money in the years 1953, 


1954 and 1955 by the said tenant as men- 
tioned in the plaint. It is, however, alleg= 
ed that the sums which were deposited 
were duly forwarded to the plaintiffs by 
postal money orders under Section 20 (1) 
of the Calcutta Thika Tenancy Act by 
the Thika Controller. It is, further. alleg- 
ed that some of the money orders out of 
the aforesaid remittances were returned 
undelivered and duly kept in deposit in 
the Controller’s office, As regards other 
money orders. the defendant. after in- 
spection of the Controller’s office records 
and after enquiring from the postal de- 
partment, could not ascertain whether 
they had been paid to the plaintiffs. as 
the Controller did not receive intimation 
of acknowledgment or non-delivery in 
that behalf. It is admitted that the said 
Mahammad Ramjan is a tenant of the 
plaintiffs in_ respect of Municipal Hut 
No. 17. It is, however. denied that the 
said Mahammad Ramian is a tenant of 
the plaintiffs in respect of Municipal Hut 
No. 6. It is alleged that the said 
Mahammad Ramjan is a tenant of the 
plaintiffs in respect of Municipal Hut 
(No, 7 and not Municipal Hut No, 6. The 
defendant denies the title- of the plain- 
tiffs to the Municipal Hut No. 6. The 
defendant admits that the plaintiffs are 
entitled to the payment of a total sum of 
Rs, 478/- on account of rents and taxes 
deposited by the said Mahammad Ram- 
fian which were sent to the plaintiffs, but 
which came back undelivered, It is con- 
tended by the defendant that the suit is 
mot maintainable and that the plaintifis’ 
claim is barred by limitation. 


3. The learned City Civil Court 
Judge came to the finding that the said 
Mahammad Ramjan was also a tenant of 
the plaintiffs in respect of Municipal Hut 
No, 6 and that he was never a tenant of 
the plaintiffs in respect of Municipal Hut 
No. 7 as alleged by the defendant. The 
Jearned Judge, further, found that the 
plaintiffs were entitled to Rs. 2177-8-3 
pies from the defendant minus a sum of 
Rs. 478/- admitted by the plaintiffs to 
have been paid by the defendant during 
the pendency of the suit, In spite of 
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the said finding. the learned Judge dis- 
missed the suit on two grounds. The 
first ground was that the Thika Control- 
ler forwarded the amounts deposited by 
the said tenant under Section 20 (1) of 
the Calcutta Thika Tenancv Act, by pos- 


tal money orders excepting a sum of 
Rs, 154-2-3 cavered by the deposit challan 
No, 1465-A. The learned Judge took the 
view that after the Thika Controller re- 
mitted the amount by postal money 
orders in terms of Section 20 (1). his duty 
came to an end. The learned Judge 
found that no such amounts came back 
to the office of the Thika Controller as 
having been refused by or undelivered to 
the plaintiffs. On that ground. the 
learned Judge held that the defendant 
was not liable for the amount claimed by 
the plaintiffs excepting the said sum of 
Rs, 478/- which has been paid to the 
plaintiffs by the defendant during the 
pendency of the suit. The second ground 
was that the suit was not maintainable 
in view of the provision of Sec, 22 (2) 
of the Calcutta Thika Tenancy Act. On 
these two grounds the learned Judge, 
as aforesaid, dismissed the plaintiffs’ suit. 
Hence this appeal by the plaintiffs, 


4 In the written statement. the 
omni poa pae deposit of the 
amounts on account of rents and taxes by 
the said Mahammad Ramian as per the 
details mentioned in paragraph 4 of the 
plaint. It appears from the money order 
receipts, Exts. A to A/28. that excepting 
a sum of Rs. 154-2-3 pies covered by the 
deposit challan No. 1465-A dated March 
15. 1954. all the amounts were remitted 
by the Thika Controller to the plaintiffs 
by postal money orders. The question is 
whether the said amounts which were 
sent by postal money orders on different 
dates were received by the plaintiffs. 
The plaintiffs No. 1, Bibhuti Bhusan Ray 
was examined, He says that the amount 
in suit was not remitted to the plaintiffs 
by money orders and they did not receive 
any such money orders. It has been ad- 
mitted by him that after the filing of the 
suit the defendant paid the plaintiffs the 
said sum of Rs, 478/~. There is no evi- 
dence to show that the amounts which 
were sent to the plaintiffs by postal 
money orders, Exts., A to A/28. reached 
the plaintiffs. The acknowledgment rex 
cepits have not been produced by the 
defendant. The learned Judge has be- 
lieved the evidence of the plaintiff No. T 
Bibhuti Bhusan Roy. I do not. also. see 
any reason to disbelieve his evidence. I. 
therefore, hold that the plaintiffs did not 
receive the amount sent by postal money 
orders, Exts. A to A/28, 


5. The next question is whether 
the money orders came back undeliver- 
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ed. The defendant has not examined any 
witness nor has the defendant produced 
any sco to show that the amounts sent 

y postal money orders were not sent 
back by the postal authorities. 
said. the amounts were sent on different 
occasions on different dates. It has been 
found: that the amounts were not delix 
vered or paid to the plaintiffs, In case 
of non-delivery. the amounts would be 
re-delivered to the sender. that is, the 
Thika Controller, It has been alleged in 
the written statement that the Controller 
did not receive any intimation of acknow- 
ledgment or non-delivery in that behalf. 
By this statement, the defendant wants 
to say that the amounts which were re~ 
mitted by postal money orders did not 
come back to the Thika Controller. The 
defendant has not. however. given any 
evidence in this regard. As aforesaid, no 
record has been produced to show that 
the amounts were not received back by 
the Controller. In the circumstances, it 
may be presumed that in the normal 
course of business the postal authorities 
returned the amounts to the sender, 
namely. the Thika Controller. The de=- 
fendant has not made any attempt to 
rebut this presumption. The defendant 
has not also given any evidence showing 
that any enquiry was made by the Con- 
troller from the postal authorities as to 
the whereabout of the amounts remitted 
by the postal money orders. In the cir- 
cusmstances, it cannot but be held that 
the amounts were returned back to the 
Thika Controller. The plaintiffs are 
therefore. entitled to withdraw the said 
amount from the Thika Controller, or in 
other words the defendant is liable to 
pay the amount to the plaintiffs. 


6. It has been held by the learned 
Judge that the suit is barred by See- 
tion 22 (2) of the Calcutta Thika Tenancy 
Act. Section 22 (2) of that Act is as 
follows :— 


“22 (2). No suit, prosecution or other 
legal proceeding shall be § instituted 
against the Crown or against any officer 
of the Crown in respect of anything done 
by the Controller receiving a deposit 
under Section 17 or Section 18; but noth- 
ing in this Act shall prevent any person 
entitled to receive any amount so deposit- 
ed from recovering the same from any 
person to whom it has been paid under 
Section 20 or Section 21.” 

In my opinion, the provision of S. 22 (2) 
has no manner of application to the facts 
and circumstances of the case. The suit 
is not in respect of anything done by 
the Controller receiving a deposit under 
Section 17 or Section 18. But it is a 
suit for money deposited by the tenant 
with the Controller which the Controller 
is bound: to pay to the plaintiffs under 
Section 20 (3) of the Act. For the rea- 
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sons aforesaid, I hold that the suit is not 
barred under Section 22 (2) as held by 
the learned Judge. It may be stated 
here, that it has been held by the learned 
Judge that no part of the claim of the 
plaintiffs is barred by limitation. In my 
opinion. therefore, the plaintiffs must 
succeed in this appeal. 


7. In the result, the judgment and 
decree of the learned Judge are set aside 
and the suit is decreed with costs for the 
sum of Rs. 2,177.52 minus Rs. 478, i e., 
for Rs, 1,699.52. This amount will bear 
interest at the rate of 6 per cent. per 
annum from the date of the suit till pay- 
ment, The defendant is granted three 
months time for payment of the amount 
under the decree to the plaintiffs, In 
default. the plaintiffs shall be entitled to 
recover the amount under the decree by 
execution of the same. The appeal is 
allowed but as none appeared on behalf 
of the respondent „the State of West 
Bengal. at the hearing of the appeal 
nen will be no order as to costs in this 
appeal. 


8. After hearing the Tearned Ad- 
vocate for the appellants, the judgment 
is modified to this extent that in default 
of payment of the amount under the 
decree by the defendant to the plaintiffs 
within the specified time, the plaintiffs 
shall be entitled to recover the amount 
by execution of the same subject to the 
provisions of Section 82 of the Code ‘of 
Civil Procedure. 


Order accordingly. 
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SALIL KUMAR DATTA. J, 
Satish Chandra Karmakar and others, 
Appellants v. Shaikh Sahadat Hossain, 
Respondent. 
. Appeal from , Appellate Decree No, 
965 of 1965, D/- 8-1-1973. 


Index Note:— (A) Bengal Tenancy 
Act (1885), S. 103-B (5) — Entries in Re- 
cord-of-rights — Presumption of their 
correctness attaches also to non-agricul- 
tural lands — (X-Ref :— Section 101 (2)) 
— (&-Ref:— Evidence Act. S. 114) — 
(X-Ref :— Bengal Non-agricultural Lands 
Assessment Act (19 of 1936), S. 6 — (X- 
Ref :— W. B. Estates Acquisition Act 
(1 of 1954), S. 44 (4)). 


Brief Note:— (A) Presumption of 
correctness of entries of C. S. Settlement 
record prepared under the Bengal Tern- 
ancy Act (1885) attaches also to non- 
agricultural lands which are governed by 
the Bengal Non-agricultural Lands As- 
sessment Act. (Para 6) 
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Index Note:— (B) Bengal Non-agri- 
cultural Land Assessment Act (19 of 
1936), Pre. — Use of non-agricultural 
land as agricultural land —- Effect — (X- 
Ref :— Bengal Tenancy Act (1885), Pre.) 
— (X-Ref:— W. B. Estates Acquisition 
Act (1 of 1954), S. 44). 


Brief Note:— (B) Even if a person 
on whom a land is settled for non-agrl- 
eultural purposes and who is recorded 
as “Dakhalkar” under the Collector sub- 
leases the land for growing vegetables 
and rearing fishes, the sub-lessee does not 
acquire occupancy rights. The land re- 
mains governed by the Non-agricultural 
Land Assessment Act (19 of 1936) and 
mot by the Bengal Tenancy Act (1885). 
‘A person cannot grant any right or in- 
terest in immoveable property beyond 
what he are is rina ie in such 
property. se law discussed), a 
cael (Paras 13, 14) 
Cases Referred: Chronological Paras 


(1959) 63 Cal WN 939. Kinuram v. 
Hazi Md. Yusuf 

AIR 1947 Cal 36 = ILR (1945) 2 
Cal 642, Abdul Hossain v, Shali« 
mar, Paint, Colour and Varnish 


Co. Lid. | : 
AIR 1941 Cal 606 = 45 Cal WN 
805, Arun Kumar wv, Durga 


_ Charan i . fo 
{1904) 8 Cal WN 454, Babu Ram v, 
Mahendra Nath 10, 12 
Nepal Chandra Sen and Jnan Ranjan 
: Ganguli, for Appellants; Nandalal Pal. for 
Respondent, 
; JUDGMENT :— This is an appeal by 
. the defendant against ‘a judgment of af- 
‘firmance. The plaintiff instituted the suit 
on the following allegations: The suit 
fand covered by C. S. Dags 171, 172 and 
173 measuring .97 decimals khatian No, 65 
published under the Non-agricultural 
Land Assessment Act (Bengal Act XIX 
of 1936). situate Mouja Manirampore 
P. L. S. Barrackpore within North Bar- 
rackpore Municipality, with structures on 
portion of dag No. 171 belonged to the 
plaintiff. The structures and land ap- 
pertaining thereto measuring .10 decimals 
are recorded as R. S. dag Nos, 171/198 
and 171/199 which are in khas posses- 
sion of the plaintiff. The remaining land 
with tank recorded in dag No. 172 mea- 
suring .20 decimals. Pahar of Tank re- 
corded in dag No. 173 measuring .08 de~ 
eimals and the remaining portion of dag 
No. 171 measuring .59 decimals, in all .87 
decimals was settled by the plaintiff with 
the defendant at a monthly rent of 
Rs. 10-6-8 p. or annual rent of Rs, 125/~ 
for three years from Sravan 1358 B, S. 
fo Asarh 1361 B. S. and an unregistered 
kabulivat was executed by the defend- 
ent. The plaintiff held the land under 
the Collector of 24-Parganas as a non- 
agricultural tenant for period certain upto 
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1972 and the defendant was also a non- 
agricultural tenant under the plaintiff 
under the provisions of West Bengal Non- 
agricultural Tenancy Act and since 1358 

S. he had been holding the land as a 
lessee without a lease in writing the 
kabuliyat being unilateral and unregis- 
tered. The defendant not having paid 
the rent. the plaintiff filed a suit being 
Money Suit No. 97 of 1957 against the 
defendant in the Second Court of the 
Munsif at Sealdah for arrears of rent 
upto Sravan 1364 B., S. which was decre- 
ed on admission. The plaintiff being in 
meed of the suit land served through his 
lawyer a notice to quit dated April 12, 
1958 determining the tenancy with the 
month of Asarh 1366 B. S. the tenancy 
being from Sravan to Asarh and the 
notice was duly served. The defendant 
however failed to comply with the said 
notice and his possession from Sravan 1, 
1366 B, S. has been that of a trespasser. 
The defendant was in arrears of rent for 
23 months from Bhadra 1364 B. S. to 
Asarh 1366 B. S. amounting to Rupees 
239-9-4 p. The plaintiff's interest being 
‘dakhalkar’ under the Collector, his estate 
has not vested in the State. The plain- 
tiff accordingly prayed for a decree of 
khas possession of the suit land on evic- 
tion of the defendant therefrom also for 
rent as aforesaid and mesne profits. 


., _ 2 The suit was contested by the 
defendant who filed a written statement 
contending inter alia that the suit was 
not maintainable and that the notice was 
mot valid. legal or sufficient. It was aver- 
red that his tenancy was for .97 decimals 
of land though the plaintiff surreptiti- 
ously dispossessed the defendant from 
+10 decimals of land and got it recorded 
as his khas land. The money suit was 
for the entire tenancy. The plaintiff had 
mo necessity for the suit land as alleged. 
The defendant took settlement for agri- 
cultural and horticultural purpose and 
for rearing fish and his tenancy was ac- 
cordingly governed by the Bengal Ten- 
ancy Act and the defendant was thus a 
permanent agricultural tenant having 
mon-ejectable title. The tenancy was 
mever a non-agricultural tenancy. and was 
mot governed by the West Bengal Non- 
agricultural Tenancy Act and having oc- 
cupied the land for over 12 years from 
1360 B. S. the defendant had acquired a 
right of occupancy in the suit land. The 
defendant had made considerable impro- 
vements in the suit land and his name 
was recorded in R S. settlement as 
Dakhalkar tenant. It was also alleged 
that the tenancy was according to Bengali 
calendar year from Baisakh to Chaitra 
and the notice was accordingly not legal. 
valid or sufficient. For these reasons the 
defendant submitted that the claim for 
recovery of possession and mesne profits 
should be dismissed, 
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3 On a trial on evidence the 
learned Munsif decreed the suit and an 
appeal therefrom was dismissed. It was 
held that the tenancy of the plaintiff who 
was recorded as ‘Dakhalkar’ raiyat under 
the Collector in record-of-right, was gov~ 
erned by the Non-agricultural Tenancy 
Act and rent in respect thereof was as- 
sessed in accordance with the provisions 
of Bengal Non-agricultural Land Assess- 
ment Act. 1936. The defendant being a 
tenant under the plaintiff must be gov- 
erned by the same Act which governs 
the head tenancy of the plaintiff. The 
entry in the settlement record about the 
defendant’s tenancy showed him as a 
dakhalkar tenant and. the presumption of 
the entry has not been rebutted by the 
defendant. There is no paper on the side 
of the defendant to show that his tenancy 
was governed by the Bengal Tenancy Act. 
Even though the lease was taken for 
growing vegetable and rearing fish, it 
` would not necessarily imply that the ten- 
ancy was for agricultural purpose. It was 
held that the notice was legal and valid 
and duly served. The Courts further held 
that there was nothing to show that the 
interest of the plaintiff was that of a 
tenure-holder or raiyat and the question 
of vesting the plaintiff’s interest in State 
did not arise, By a concurrent judgment 
the appellate Court affirmed the decree 
passed by the trial Court. The present 
appeal is against this decision. 


4. The area of the defendant’s 
tenancy was not disputed at the hearing 
which, as we have seen, was confined to 
87 decimals of land as stated in the 
plaint. It appears on basis Exhibit 2 (a), 
certified copy of C. S. record relating the 
plaintiff's khatian No, 65 that the land 
of dags— 173, 172. 171 was held by the 
plaintiff under the State of West Bengal 
as dakhalkar from April 1, 1942 to March 
31, 1972. and rent being assessed under 
Non-agricultural Land Assessment Act, 
1936. The suit land held by the defend~ 
ant has been recorded in the R. S. record 
in khatian No. 956 at an annual rent of 
Rs. 125/-. his interest being recorded as 
dakhalkar (Ext. 2). while .10 decimals of 
land held in khas by the plaintiff has 
been recorded in the said settlement in 
khatian No. 806 (Ext. 4) as dakhalkar 
basat praja. The Courts below on the 
above . documents have held that the 
plaintiffs interest in the said lands was 
that of a non-agricultural tenant. The 
defendant’s interest being subordinate to 
the plaintiff’s interest and as also record- 

- ed in the relevant settlement record. was 
also that of a non-agricultural tenant and 
the presumption arising therefrom has not 
been rebutted. 


5. Mr. Nepal Chandra Sen, learn- 
ed Advocate appearing for the appellant 
has contended with great emphasis that 
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A.LE. 
no presumption of correctness of entries 
of C. S. settlement record attaches to 
non-agricultural lands as the Bengal Ten- 
ancy Act, 1885 does not apply to the non= 
agricultural lands and mere assessment ta 
rent under the Bengal Act XIX of 1936 
Taises no presumption of the land being 
non-agricultural and further ‘dakhalkar’ 
is a word unknown in the said Act, 


6. Chapter X of the Bengal 
Tenancy. Act. 1885 relates to survey and 
preparation of record-of-rigshts but un» 
der Section 101 (1) provisions of Sec 
tions 104 to 105A, 109C. 109D, 110, 112 
are not to apply in respect of any lands 
which are held by a non-agriculturist and 
not used for purposes connected with 
agriculture. The prescribed particulars to 

recorded as may be required in 
Government order under sub-section (2) 
of Section 101-relate to the occupant, the 
landlord and the tenancy about lands not 
used for purposes connected with agri- 
culture or horticulture, Under Sec. 103B 
(5). every entry ina _ record-of-rights 
finally published under 
shall be 













the entries prepared under the West 
Bengal Estates Acquisition Act, 1953 
under its S. 44 (4) which extends to non-|; 
agricultural land under terms of Sec-f’. 
tion 39. In C. S., record the plaintiff's 
name in Khatian 65 and the defendant’s|. 
mame in the current settlement prepared|: 


to @ raiyati holding and accordingly refers 
in respect of land comprised therein, to 
a non-agricultural land, The statutory; 
presumption of correctness accordingly 


below. has not been rebutted insofar as} 
the interest of the plaintiff is concerned, Į: 


7. As to the assessment under the 
Bengal. Non-agricultural Lands Assess- 
ment Act, 1936 it appears that the Act 
provides for assessment of land revenue 
of lands not used for agricultural pur- 
poses in temporary settled estates. There 
is no dispute that the lands of Khatian 65 
were settled by the Collector for thirty 
years thereby making it a temporary 
settled estate and the assessment of rent 
under the said Act under Sections 3 and 
9 implies that the land was settled under 
a non-agricultural tenancy. 


8. Mr. Sen has contended that the 
suit land was settled with the defendané 
for purposes of agriculture and he 
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referred to the kabuliyat dated Septem- 
ber 16, 1951 executed by the defendant 
in favour of the plaintiff (Ext, 5) and the 
corresponding pattah (Ext, A). The said 
deeds mention that the land was being 
taken in settlement for growing vegetables 
on the land and for rearing fish in the 

. These documents are otherwise 
inadmissible for purposes of creating a 
demise of over one year being unregis< 
tered but can be looked into for collate- 
ral purpose. The purpose of the settle- 
ment as appears therefrom was agricul- 
tural and in fact this has not been denied 
by the plaintiff. 


9. The point now comes in for 
determination is if the tenancy of the de- 
fendant. though for agricultural pur 
poses, is in law a non-agricultural ten- 
ancy on the ground that the lease of the 
plaintiff as the head lessee and lessor of 
the defendant is a non-agricultural ten- 
ancy. Or, if such tenancy being for agri- 
cultural purpose is one governed by the 
Bengal Tenancy Act. in which case, it is 
contended. the plaintiff's interest would 
vest in the State leaving the defendant 
a direct tenant under the State in res- 
pect of the suit lands. 


F 10. 

Nath Samanta, (1904) 8 Cal WN 554 — it 
was held by Sarada Çharan Mitra. J. as 
follows: 


ttue... The holding of the plaintiff 
fs agricultural; therefore he is a raiyat 
as defined in Section 4 of the Bengal 
Tenancy Act. The defendants are under- 
raiyats, that is to say. tenants holding 
‘immediately under a raiyat. Section 49 
Jays down special rules as to the eject- 
ment of under-raiyats by raiyats land- 
lords. Act VIII of 1885 was passed for 
the protection of raiyats as well as under- 
raiyats; and if a raiyat holds:land partly 
agricultural and partly homestead, the 
fncidents of the holdings would regulate 
the incidents of the sub-lease created by 
the raivat. The Transfer of Property Act 
is not applicable to lands used for agri- 
cultural purposes. and in considering 
whether the one Act or the other would 
apply we have to look to the nature of 
the original tenancy and not the nature 
of the tenancy with reference to a parti- 
cular piece of land within the landlord’s 
holding. Otherwise the result would be 
anomalous, As between the landlord and 
raiyat and under-raiyat the rights and 
obligations would be regulated by Sec- 
tion 55 of the Bengal Tenancy Act and it 
is difficult to suppose that the intention 
of the law is that as between the raiyat 
himself and the under-raivat the rela- 
tionship would be regulated by a different 
Act altogether.” 


This decision was upheld by the Letters 
Patent Bench which heard the appegl 
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In Babu Ram Roy v. Mahendra. 
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therefrom. The decision enunciated the 
proposition of law. as stated in Arun 
Kumar Sinha v. Durga Charan Basu. 45 
Cal WN 805 = (AIR 1941 Cal 606) that 
where the lands in the holding of an agri- - 
cultural raiyat consisted partly of agri- 
cultural land and partly of homestead 
lands, and the portion which could be 
used as homestead was let out for resi- 
dential purposes the under-tenant would 
be an under-reiyat within the meaning 
of the Bengal Tenancy Act and the nro- 
visions of the Transfer of Property Act 
would not be applicable. 

_ n The above view has been con- 
sistently followed in decisions subsequent 
to Babu Ram’s case (1904) 8 Cal WN 
454 and in Kinuram Sadhukhan v. Hazi 
Md, Yusuf. (1959) 63 Cal WN 939. it was 
observed by Lahiri, J. (as his Lordship 
then was) as follows: 

" if the head lessee be a raiyat 
the under-lessee will be an under-raiyat 
under the Bengal Tenancy Act, no matter 
whether the under-raiyat holds the land 
ie agricultural or non-agricultural pur- 

ses. > 


! 12. Mr. Sen however contended 
that though an under-lease held under an 
agricultural tenancy would be governed 
by the Bengal Tenancy Act, the converse 
is not the position in law, so that an agri- 
cultural under-tenancy would be govern- 
ed by the Bengal Tenancy Act. even 
though the head lessee himself holds the 
land in non-agricultural tenancy. In sup- 
port he relied-on the Bench decision in 
Abdul Hossain v. Shalimar Paint, Colour 
and Varnish Co. Ltd.. ILR (1954) 2 Cal 642 
i=| (ATR 1947 Cal 36) in which it was 
observed that the decision in Babu Ram’s 
case should be followed on the principle 
of stare decisis in cases exactly of the 
same type and in a case of a converse 
type it would not be applicable. It was 
observed :- i ` 

“The observation. namely, that the 
same Act — either the Bengal Tenancy 
Act or the Transfer of Property Act — 
which governs the head-lease must also 
govern the sub-lease. cannot in our judg- 
ment be taken to be a sound general pro- 
position. Section 117 of the Transfer of 
Property Act would directly go against 
the proposition stated in the general 
form, for, if the lessee of a parcel of 
land let out to him for building pur- 
poses sublets not for a fixed period of 
time a portion to another for the express 
purpose that the latter would himself 
cultivate it. the sub-lessee could be 
ejected on a six months’ notice on the 
view that the Bengal Tenancy Act was 
not applicable to the sub-lease. as that 
Act would not be applicable to the head- 
lease, but Section 117 of the Transfer of 
Property Act would exclude such a sub- 
lease from the operation of Section 106 
which is in Chapter V of the Transfer 
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of Property Act. because the purpose of 
the, sub-lease would be taken to be an 
agricultural purpose within the meaning 
of that section, as the sub-lease was 
-taken in order that the sub-lessee may 
himself cultivate it and not by the agency 
of his tenants. The extension of Babu 
Ram Roy’s case to a converse case would 
thus directly infringe Section 117 of the 
Transfer of Property Act.” 


In this case the head lessee company 
purchased occupancy rights in small par- 
cels from raiyats with the object of esta- 
blishing a factory and thereafter took 
mokarari mourashi lease in respect of 
such lands from superior landlords. 
portion of the land was settled with the 
tenant for the purposes of cultivation and 
he actually grew paddy on the lands. 
The terms of mokarari mourasi lease 
were such that the company could use 
the land in whatever way it liked and 
could even settle such lands with ten- 
ants for purposes of cultivation. It was 
held that the company thereby became 
a tenure-holder and the purpose of the 
lease given by it to a sub-tenant must 
prima facie regulate the incidents of the 
sub-tenancy which makes the sub-tenant 
a raiyat entitling him to all safeguards 
against ejectment under the Bengal Ten- 
ancy Act. Accordingly the sub-tenant 
could not be ejected on grounds men-~ 
tioned in the plaint which is the expiry 
of the lease. 


13. Facts in Abdul Hussain’s case 
@re similar to those of the case before 
us only in respect of the creation of an 
under-tenancy for agricultural purpose 
by a non-agricultural tenant. The head 
lessee in the present case as we have 
seen. held the land for non-agricultural 
purpose and his tenancy was periodic 
expiring with March 31. 1972. though it 
might be subject to renewals. It is 
obvious that'’a person cannot grant any 
right or interest in immoveable property 
beyond what he himself is possessed of 
in such property. When a land is settled 
for non-agricultural purpose in periodic 
tenancy it would not be competent for 
such lessee to create a lease subordinate 
to him whereby the under-lessee would 
acquire such rights in the land which 
even his lessor the head lessee does not 
possess. Creation of an  under-raiyati 
under the Bengal Tenancy Act confers 
on the under-raiyat rights as provided in 
its Chapter VII and under proviso to 
Section 48-C. such under-raiyat would 
acquire by twelve years possession a non- 
ejectable right in the land settled. Such 
right is not even possessed by the Head 
lessee of the land and any such grant 
would therefore be incompatible and in- 
consistent with the rights of the head 
lessee and beyond his competency. In 
Abdul Hossain’s case. we have seen. that 
the head lessee subsequently acquired 
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permanent rights in the land with fur- 
ther right to use the land in any manner 
he elected, which right is singularly aba 
sent in the present case. The principle 
of law laid down in the said decision is 
thus not applicable to the facts of the 
present case. It could not be said in this 
State of affairs that there could be a 
valid agricultural tenancy under the 
Bengal Tenancy Act created in favour of 
the defendant. The defendant’s tenancy 
was and continued to be a non-agricul- 
tural tenancy till its determination though 
the defendant was given license to carry 
on agricultural operations in the suit 
property. 

14, The interest of the plaintiff is 
that of an non-agricultural tenant. as we 
have seen. ` Under the West Bengal 
Estates, Acquisition Act interest of an in- 
termediary vests in the State and an in- 
termediary does include a non-agricultu- 
ral tenant. Accordingly the plaintiff’s 
interest has not. vested in the State and 
he is entitled to maintain the instant suit 
or aay of possession, . The legality 
Q e notice and its service have not 
challenged at the hearing. 


15. The appeal in the circums 
stances fails and is dismissed without any. 
order as to costs. Before concluding the 
Court records its appreciation of the 
ability and thoroughness with which the 
case was conducted by Mr. Nepal Chandra 
Sen, learned Advocate on behalf of the 
appellant. 

16. Leave under clause 15 of the 
Letters Patent as prayed for. is granted. 


Appeal l dismissed; 
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West Bengal Financial Corporation 
and another, Petitioners v. Gluco Series 
Private Ltd.. Respondent. 

Matter No. 53 of 1972, D/- 8-6-1972. 

Index Note:— (A) Contract Act 
(1872), Section 39 — Performance of pro- 
mise ‘in its entirety’ — Meaning of, 

(Para 43) 

Brief Note:— (A) Where promisee 
not only fails in repaying due instal- 
ments but also acquiesced in the con- 
tract by asking for further money which 
the promissor in his discretion under 
the contract refused to pay. it cannot be 
said that the promisor failed to per- 
form the promise in its entirety. Hence 
promisee was not entitled to terminate 
the contract, (Para 43) 


Index Note: (B) State Financial 
Corporation Act (1951), Sections 31, 32 
— Determination of rights under an 
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agreement — It is to be as on the date 
of the application — (X-Ref:— Contract 
Act (1872), S. 39). (Para 48) 

Brief Note:— (Bj Thus where ac- 
ceptance of repudiation of agreement 
was made not before filing of applica~ 
tion but only in affidavit-in-opposition. 
the agreement must be treated as subs 


sisting on the date of the application, __.: 
k = (Para 48)*2, 


Index Note:— (C) State Financial“ 


Corporations Act (1951), Section 32 (11) 
— ‘In the absence of such Court? — 
Meaning of, AIR 1960 Cal 577, Distin- 
ished. (Para 50) 
Brief Note:— (C) The words ‘in the 
absence of such Court’ mean in the ab- 
sence of a City Civil Court having juris- 
diction in the matter. Hence suit ex- 
ceeding Rs. 50,000/- will have to be in- 


stituted in the High Court; not the City 
Civil Court. (Para 59) 


Index Note:— (D) State Financial 
Corporations Act (1951), Section 32 — 
Under this section ad interim Receiver 
cannot be appointed but oniy ad interim 
attachment and ad interim order of in- 
junction could be passed. AIR 1940 PC 
105 and (1959) 63 Cal WN 689, Followed; 
AIR 1942 Mad 396, Dissented from. 

(Para 56) 

Index Note:— (E) State Financial 
Corporations Act (1951), Section 32 (4) 
— Notice wrongly issued te show cause 
why ad interim order appointing a re- 
ceiver be not made absolute — Whether 
it can be treated as a notice of attach- 
ment as contemplated by S, 32° (4). 

(Paras 60, 62) 

__ Brief Note:— (E) The Court can 
without issuing any further notice treat 
notice issued to show cause why ad- 
interim order for appointment of recei- 
ver be not made absolute as notice for 
attachment as contemplated by S, 32 (4) 
if it finds that the amount of the claim 
is admitttd and the loan could not be 
repaid and the prayers in the- petition 
are also in conformity with Ss. 31 and 32. 
(Paras 60, 62) 
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„Gouri Mitter Advocate General. for 
Petitioners: J, P, Mukherjee. for Res- 
pondent. 


JUDGMENT :— The petitioner West 
Bengal Financial Corporation is a body 
corporate established under the State 
Financial Corporations Act, 1951 (Act, 
LXIII of 1951) (hereinafter referred to 
as the said Act). The petitioner No. 2 
Shri Kalipada Chatteriee is an Officer 
of the West Bengal Financial Corpora- 
tion (hereinafter referred to as the 
Financial Corporation). The respondent 
is a private limited company incorporat- 
ed under the Companies Act, 1956 (here- 
inafter referred to as the respondent 
company), 


2. This application by the peti- 
tioner is under Sections 31 and 32 of the 
said Act. The prayer of the petitioner is 
for (a) sale of land, buildings. machinery 
and other assets mortgaged and charged 
in favour of the Financial Corporation, 
(b) ad interim order of attachment (c) 
ad interim order of injunction (d) for 
notice to be issued calling “upon the 
respondent company to show cause why 
the ad interim orders of attachment and 
injunction should not be made absolute, 
(e) if the respondents fail to show suffi- 
cient cause then the ad interim orders 
may be made absolute. (f) for appoint- 
ment of receiver to take possession (g) 
receiver be directed to sell the mort- 
gaged property and (h) ad interim 
order in terms of prayers (f) and (g) ad 
interim orders for appointment of recei- 
ver and for sale by Receiver and costs. 
_ 3. In this application the peti- 
tioners are not only asking for reliefs 
mentioned: in Section 31 of the said Act, 
but in addition are asking for appoint- 
ment of receiver and for sale by the 
Receiver of the mortgaged and charged 
properties, 
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4. The petitioner No, 1 is a Cor- 
poration solely established under the 
said Act. The Act contains elaborate 
provisions as to incorporation of State 
Financial Corporation, their capital and 
management. The general superintend- 
ence and management of the affairs of 
the business of the Financial Corpora- 
tion vests in a Board of Directors which, 
with the assistance of an executive com= 
mittee and a managing director, exer- 
cise all the powers which may be exer- 
ecised or discharged by the Financial 
Corporation. The powers and duties of 
the Board are set out in Chapter III of 
the said Act. The Board in discharging 
its functions under the Act. shall act on 
business principles, due regard being 
had by it to the interests of industry, 
commerce and general public. Sec. 25 
enumerates the business which the 
Financial Corporation may transact, The 
Several kinds of business it may transact 
are set out in Section 24 of the Act. 


5. ` Under Section 29. of the said 
Act where any industrial concern is 
under a liability to Financial Corpore~ 
tion, under an agreement makes any de- 
fault in repayment of loan or advance 
it has right to take over the manage- 
ment of the industrial concern as well 
as the right to transfer by way of lease 
or sale and realise the property pledged, 
mortgaged, hypothecated or assigned to 
the Financial Corporation. This right 
or power of the Financial Corporation 
can be exercised by it without coming 
to Court. 


6. Under Section 30 of the said 
Act the Financial Corporation has power 
to call for repayment before the agreed 
period. This section provides that. not- 
withstanding anything in any agreement 
to the contrary, the Financial Corpora< 
tion may, by ‘notice in writing, require 
any industrial concern to which it has 
granted any loan or advance to discharge 
forthwith in full its liabilities to the 
Financial Corporation if the industrial 
concern has failed to comply with the 
terms of the contract with the Financial 
Corporation in the matter of the loan or 
advance or if there is a reasonable ap 
prehension that the industrial concern 
is unable to pay its debts or if the pro- 
perty pledged, mortgaged or hypothe- 
cated for the loan is not insured or kept 
insured by the industrial concern to the 
Satisfaction of the Financial Corporation. 

Te |The Act provides special pro- 
visions for enforcement of claims by the 
Financial Corporation which is contain~ 
ed in Section 31 of the Act. This appli- 
cation has been made under the special 
provisions contained under Section 31 
and Section 32 of the said Act, The 
relevant provisions of the aforesaid sec- 
tions are set out hereunder, 


A.I. R. 


8. Section 81 of the said Act is as 
follows: 
. “81 (1) Where an industrial concern, 
in breach of any agreement, makes any 
default in repayment of any loan or ad- 
vance or any instalment thereof or 
otherwise fails to comply with the terms 
of its agreement with the Financial Core 
poration or where the Financial Corpo 
ration requires an industrial concern ta 
make immediate repayment of any loan 
or advance under Section 29 and the 
industrial concern fails to make such 
repayment (then, without prejudice to 
provisions of Section 29 of this Act and 
of Section 69 of the Transfer of Pros 
perty Act 1882) any officer of the 
Financial Corporation, generally or spe- 
cially authorised by the Board in this 
behalf, may apply to the District Judge 
within the limits of whose jurisdiction 
the industrial concern carries on the 
whole or a substantial part of its busi-« 
mess for one or more of the following 
reliefs namely: l 


(a) for an order for the sale of the 
property pledged. mortgaged. hypothe« 
cated or assigned to the Financial Core 


; 4 ancial 
poration as security for the loan or ads” 
vance or 


iy = ooo d int ini oee 
c) for an a terim injunction res 
straining the industrial concern from 
transferring or removing its machinery. 
or plant or equipment from the pre« 
mises of the industrial concern without 
the permission of the Board where such 
Temoval is apprehended, g 
2, An application under sub-sec# 
tion (1) shall state the nature and ex 
tent of the liability of the industrial 
concern to the Financial Corporation. the 
ground on which it is made and such 
other particulars as may be prescribed. 


9. Section 32 of the said Act is 
as follows: : 2 

“32 (1) — When the application is 
for the reliefs mentioned in clauses (a) 
and (c) of sub-section (1) of Section 31, 
the district, judge shall pass an ad inte- 
tim order attaching the security. or so 
much of the property of the industrial 
concern as would on being sold realise 
in his estimate an amount equivalent in 
value to the outstanding liability of the 
industrial concern to the Financial Cor- 
poration, together with the costs of the 
proceedings taken under Section 61. with 
or without an ad interim injunction, 
restraining the industrial concern from 
transferring or removing its machinery, 
plant or equipment. 

(2) When the application is for the 
relief mentioned in clause (b) of sub- 
section (1) of Section 31. the district 
judge shall grant an ad interim injunc< 
tion restraining the industrial concern 
from transferring or removing its machi« 
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nery, plant or equipment. and issue a 
notice calling upon the industrial con- 
cern to show cause. on a date to be spe- 
cified in the notice, why the management 
of the industrial concern should not be 
transferred to the Financial Corpora- 


ion. - 
(3) Before passing any order under 


sub-section (1) or sub-section (2) the 
district judge may. if he thinks fit, exa- 


mine the officer making the application. 


(4) At the same time as he passes 
an order under sub-section (I), the diss 
trict Judge shall issue to the industri 
concern a notice accompanied by copies 
of the order, the application and the 
evidence, if any, recorded by call- 
ing upon it to show cause on a date to 
be specified in in the notice why the ad 
interim order of attachment should not 
be made absolute or the injunction con- 
firmed. 


(5) If no cause is shown on or bea 
fore the date specified in the notice 
under sub-sections (2) and (4). the dis- 
trict judge shall forthwith make the ad 
interim order absolute and direct the 
sale of the attached property or trans- 
fer the management of the industrial 
concern to the Financial Corporation of 
confirm the injunction, ; g 

(6) If cause is shown, the District 
Judge shall proceed to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provisions contained 
in the Code of Civil Procedure, 1908 (Act 
V of 1908). in so far as such provisions 
may be applied thereto, 

(7) After making an Investigation 
under sub-section (6). the District Judge 
may— 

(a) confirm the orderg of attachment 
and direct the sale of the attached pro- 


perty: 

(b) vary the order of attachment so 
as to release a portion of the property 
from attachment and direct the sale of 
the remainder of the attached property; 

(c) release the property from attach» 


ent; 
_ (d) confirm or dissolve the injunc- 
tion;. or 

(e) transfer the management of the 
industrial concern to Financial Corpora- 


tion or reject the claim made in this be- 


Provided that when making an 
order under clause (c), the district 
judge may make such further orders as 
he thinks necessary to protect the inte- 
rests of the Financiel Corporation and 
may apportion the costs of the proceed- 
’ ings in such manner as he thinks fit: 

Provided further that unless the 
Financial Corporation intimates to the 
district judge that it will not appeal 
against any. order releasing any property 
from attachment, such order shall not 
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be given effect to, until the expiry of 
the period fixed under sub-section (9) 
within which an appeal may be pre- 
ferred or. if an appeal is preferred. un- 
less the, High Court otherwise directs, 
until the appeal is disposed of. 

(8) An order of attachment of sale 
of property under this section shall be 
carried into effect as far as practicable 
in the manner provided in the Code of 
Civil Procedure, 1908 (Act V of 1908) 
for the attachment or sale of property in 
execution of a decree as if the Financial 
Corporation were the decree-holder, 

(9) Any party aggrieved by an order 
under sub-section (5) of sub-section (7) 
may. within thirty days from the date 
of the order, appeal to the High Court, 
and upon such appeal the High Court 
may. after hearing the parties, pass such 
cde They as it thinks proper, 


(11) The functions of a District Judge 
under this section shall be exercisable—~ 
___ (a) in a_ presidency town, where 
there is a City Civil Court having juris- 
diction, by’a Judge of that Court and in 
the absence of such Court. by the High 
Court; and 

__(b) elsewhere, also by an additional 
District, Judge. 


_ 10. The application was moved as 
Court application on February 18, 1972 
and on the prayers of- the petitioners 
ex parte ad interim order was passed by 
Ghose, J. in terms of prayer (f) of the 
petition, appointing Mr, S. Roy Chow- 
dhury and Mr, A, K. Mondal as joint 
receivers, 

_ 11. _ Question’ has been raised in 
this application as to whether ad interim 
receivers could be appointed in an ap- 
er aga under Section 31 of the said 

Cts 


_ Opening the case for the peti- 
tioner Mr, Gouri Mitter, the learned Ad- 
vocate-General placed before me a deci- 
sion of the Madras High Court reported 
in AIR 1942 Mad 396, (Narappa Naidu v. 
Asethu Reddi) and submitted that ap- 
pointment of an ad interim receiver is 
in itself a form of attachment and as 
such the said ex parte order was duly 


made, 


13. The learned Advocate~Gene- 
ral also stated that previous to this order 
by Ghose, J, there were also several 
orders passed by this Court and ad inte- 
rim receivers were appointed. He re- 
ferred to me an order passed by A. N. 
Sen, J. on 20-2-1968 in matter No, 732 . 
of 1967 (Cal). (Industrial Finance Cor- 
poration of India v. Agrind Febrications 
Ltd.) under the Industrial Finance Cor- 
poration Act. 1948. where the learned 
Judge appointed ad interim receivers. 
He also referred me to another order 
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dated July 20. 1970 by S, C., Ghose, J. 
in matter No, 256 of 1970 (West Bengal 
Financial Corporation `v. Eastern National 
Engineering Works Ltd.) under Sec- 
tions 31 and 32 of the Act, where the 
learned Judge appointed an ad interim 
receiver, Again in matter No, 195 of 
1971 (Cal), (Industrial Finance Corpora~ 
tion of India v. Britania Building and 
Tron Co. Lid),  Remendra Mohan 
Dutta. J. also appointed receivers under 
Section 30 of the Industrial Finance Cor- 
poration Act by his order dated June 28, 


14. In this connection. the’ learned 
Advocate-General also stated that there 

a recent decision of the Patna High 
Court reported in AIR 1972 Pat 83. (In~ 
dustrial Finance Corporation of India v. 
Thakur Paper Mills Ltd.) where under 
Section 30 of the Industrial Finance 
Corporation Act, 1948. the Patna High 
Court has taken the view that Court has 
power to appoint receiver under O. 40, 
R. 1 of the Code of Civil Procedure in- 
asmuch as a proceeding under Section 30 
of the Industrial Finance Corporation 
Act, 1948 is a. proceeding of the kind 
contemplated by Section 141 of the Code 
of Civil Procedure, 


15. Learned Advocate-General 
then contended that Section 32, sub-sec~ 
tion (4) of the said Act does not require 
any notice to show cause why the pro- 
perty should not be sold. All that is 
stated here is that why ad interim order 
of attachment should not be made ab- 
solute or iniunction confirmed, Under 
Section 32. sub-section (6) if the cause 
fis shown, the District Judge shall pro- 
ceed to investigate the claim of the 
Financial Corporation in accordance with 
the provisions contained in the Code of 
Civil Procedure (Act V of 1908) in so 
far as such provision may be applicable. 
The learned Advocate-General stressed 
that the investigation is with regard to 
the. claim of the Financial Corporation 
and therefore if an application under 
Section 31 is made, only the claim of 
the Financial Corporation will be. inves- 
tigated and if the defendant. Company 
makes a claim or counter-claim against 
the Financial Corporation the same can~ 
mot be decided in this application. 


16. 
the present application it was submitted 
as follows: 

On August 10, 1964 the petitioner 
lent and advanced a sum of Rs. 4,38,000/- 
and agreed to advance a further sum of 
Rs. 1. 62,000/- to be lent and advanced 
and the defendant company duly mort- 
gaged and charged in favour of the 
Financial Corporation all | lands, build- 
ings and plants described in parts 1 and 
© of the first and second schedule of the 
deed of mortgage on the terms and con- 


With regard to the facts of 
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ditions set out in the deed, A copy of 
the deed of mortgage is annexed to the 
petition. It will appear from clause (1) 
of the deed of mortgage that the mort- 
gage was executed in consideration of 
Rs, 4,38,000/- which was lent, advanced 
and paid by the Financial Corporation 
and in further’ consideration of Rupees 
1,62,000/- to be lent, advanced and paid 
by the Corporation, in its discretion, and 
in such instalments as it thinks fit, to 
the defendant company in the event of 
the company complying with all obli-. 
gations as are applicable under this 
deed. The company -covenanted to the 
Corporation that the company shall re- 
pay to the Corporation in terms of the 
agreement. So far as repayment is con- 
cerned clause (la) provided that in the 
event of advances being made by the 
Corporation to the extent of Rs. 6,00,000/- 
the repayment would be made in cer- 
’ manner and within certain dates, 


., IT. Clause (i), sub-clause (b) pro= 
vides t in the event of the Corpora- 
tion not advancing to the company the 
full amount of Rs, 6,00,000/- then the 
said sum of Rs, 4,38,000/~ or such other 
principal sum as may be advanced. re- 
payment will be made by yearly instal- 
ment of Rs, 60,000/- and the first of such 
instalment to be paid on December 31, 
1967 and other subsequent instalments 
would be paid on December 31 on each 
and every succeeding year together with 
interest on the said sum of Rs, 6,00,000/+ 
or the sum of Rs. 4,38,000/- or such 
other principal sum as may be advanced. 


. 418 Clause 4, sub-clause (5) of 
deed of mortgage provides that the com- 
pany will at all times during the con- 
tinuance of the’ agreement keep the 
mortgaged premises and every part 
thereof in good and substantial state of 
repair and working order and also keep 
the building sheds, plant and machinery 
insured in the joint names of the com- 
pany as mortgagor and the Corporation 
as mortgagee against loss or damage by 
fire as also by riot or ‘other civil com- 
motion or other risks or such of them 
as may be required by the Corporation 
from time to time in their full value (to 
be determined by the Corporation in its 
sole discretion), in some insurance office 
of repute to be approved of in writing 
by the Corporation the said value de- 
termined by the Corporation as afore- 
said to be apportioned between the mort- 
gaged premises in such manner as the 
Corporation may prescribe or approve of 
and the company shall pay all premia 
for renewal of such insurance at least 
one week before the same shall become 
due. Again clause 5 (2) of the deed 
of mortgage provides that further sums 
to be lent, advanced and paid by the 
Corporation to the company as mention- 
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ed in clause (I) of his deed shall be paid 
at such time and shall be for such 
amounts as and when in the opinion of 
the Corporation (which is final) assets of 
sufficient value are owned by the com- 
pany or acquired by the company and 
mortgaged to the Corporation or deem~ 
ed so to be and the company has carried 
out all its obligations under this mort- 
gage. 

19. Under clause 14, the Corpora 
tion may by notice require the company. 
forthwith to discharge in full its liabili- 
ties to the Corporation, if the Company 


` hag failed to comply with any of the 


terms of its contracts with the Corpos 
ration in the matter of the said loan, 


20. Under clause 15 of the deed 
of mortgage, the Corporation has the 
right by notice in writing to require the 
company forthwith to discharge {ts 
liabilities to the Corporation in any’ of’ 
the following cases and in any of such 
eases the whole of the amount then re~ 
maining payable to the Corporation shall 
at the option of the Corporation become 
payable ‘to the Corporation if the time 
for the payment thereof had expired, 
namely. (a) if default shall be committed: 
by the company for a period exceeding’ 
one month in payment of any ‘instal 
ment of the said- principal sum or (b):if. 
interest amount to at least Rs.. 500/-: 
shall be in arrear and unpaid for one 
month after becoming due. and (f) if.de~+ 
fault shall be committed. by the- com- 
pany in observance or performance . of 
any of the covenants, conditions or pro^: 


wisions of.these presents. 


pe 


that the’respondent failed and neglected’ 
to comply with the terms of the said’. 
deed of mortgage and committed brea- 
ae thereof which are, inter alia, as fol- 
ows: ki 


_ (a) the respondent dalled and -neg-. 
Iected to pay four annual instalments of 
Rs, 60,000/- each which fell due on 21st 
of December 1967, 81st December 1968, 
8ist December 1969 and 31st December 
1970; (b) the respondent further failed 
and meglected to pay the interest due 
under the mortgage (c) the respondent 
failed to pay the insurance premium 
amounting to Rs. 9,139.24 P. ; 


22. In the premises. the Corpora~ 
tion became entitled to and duly exer~ 
ecised its option to call for repayment of 
its dues. By notice in writing dated 
September 25, 1971, the Corporation duly 
required and called upon the respondent 
to discharge forthwith in full its labili- 
ties. There is now due and owing from 
the respondent to the Corporation a sum 
of Rs. 682,854.09 p. being the principal 
amount, interest calculated upto Decem- 
ber 31. 1971 and for insurance premium. 
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-made absolute. 
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23. It was pointed out that by 
the letter dated July 30. 1966 which is 
annexed to the affidavit-in-opposition on . 
behalf of the respondent it was admitted 


“that the company was unable to make 


payment of interest at present. By the 
letter dated April 5. 1966, it will also 
appear that the Corporation also requir- 
ed that the company shall arrange to 
pay premiums for riot and strike risks 
fn respect of the policies. 

24, With regard to the interest, 
it is stated that the interest was agreed 
to be paid at the rate of 74% per annum 
payable quarterly on March 31. June 30, 
September 30. and December 31 each 

` 25. It is submitted that under 
Section 32, sub-clause (6) the Court shall 
proceed to investigate the claim of the 
Financial Corporation as stated in the 


:petition, but there cannot be any dispute 


with regard to the figures. The loan 
advanced is admitted. The rate of inte- 
rest is also agreed and the ‘calculation 
is not disputed. The question of non- 
payment of insurance premia is also not 
disputed. Therefore, there is no dispute 
as to the claim and there is no question 


, of investigation as to the amount of the 
claim. 


_ 26. Mr. L P, Mukherjee. the 
Jearned counsel for the respondent took 
the preliminary point that the show 
cause notice dated February 18, 1972 
served upon his client under Section 32, 
sub-section (4) of the said Act is not a 
proper notice and is not in accordance 
with the said Act. It appears from the 


„notice that ad interim order was passed 


21. ‘The -case. of: the petitioner: ig-appointing Mr, S, Roy Choudhury and 


r, S. K, Mondal as joint receivers in 
terms of prayer (f) of the petition. and 
by the said notice the respondent was 
required under Section 32, sub-sec, (4), 
to show cause why the ad interim order 
dated February 18, 1972 should not be 
Mr. Mukherjee con- 
tended that, his client is showing cause 
to this notice by stating that there is no 
provision for appointment of ad interim 
receiver under Section 32. sub-sec. (1) 
of the said Act. and therefore, there is 
no question of the said appointment of 
ad interim receiver being made abso- 
lute under Section 32, sub-section (4) of 
the said Act. 


27. The further points taken by 
Mr. Mukherjee on behalf of the respon- 
dent are that the agreement under which 
the loan was advanced contained reci- 
procal promises and as the corporation 
refused to perform its part of the agree- 
ment, the respondent accepted the re- 
pudiation. According to Mr, Mukherjee, 
Section 31 of the said Act has no ap- 
plication and there cannot be any claim 
by the petitioner. as there is no sub- 
sisting contract, 
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28. Mr, Mukherjee contended that 
the liability of respondent is disputed 
fn the sense that there is no subsisting 
agreement. the respondent is not liable 
at all Mr, Mukheriee submitted that 
in case of disputed liability receiver 
should not be appointed, 

29. Mr, Mukherjee contended that 
there cannot be any case of English 
mortgage of movables. So far as the 
immovable properties of the respondent 
are concerned the same were not in jeo- 
pardy and there was no reasonable ap- 
prehension of loss or deterioration of 
the movable or immovable properties of 
the respondent. Therefore. the princi- 
ple under which a receiver is appointed 
in an English mortgage does not apply. 
in the facts of this case. 

30. Mr. Mukherjee referred to 
paragraph 6 of the petition and submit- 
ted that ad interim order was obtained 
from Court on untrue allegations and on 
suppression of real facts. He submitted 
that the statements made by the peti- 
tioner that no further loan was advanced 
to the respondent by consent of the 
parties express or implied. are not true 
and correct, because the respondent. not 
only wanted the loan of Rs, 6,00,000/- to 
be given, but also applied for further 
loan and further loan was sanctioned by 
the Corporation. 

31. With regard to the clause in 
the mortgage deed where it is provided 
that further loan may be given at the 
“discretion” of the petitioner, Mr. 
Mukherjee contended that the petitioner 
had abandoned this discretionary power 
in view of the statement in paragraph 6 
of the petition. that by consent of par= 
ties no further loan was advanced 


32. With regard to the prelimi- 
nary point that the notice served on the 
respondent ‘under Section 32 (4) of the 
Act is bad and receiver should not have 
been appointed.: Mr. Mukheriee referred 
to several decisions. He relied on AIR 
1945 Cal 387, (Satyanarayan Banerjee v. 
Kalyani Prasad), The head-note of this 
case runs thus: 

“The appointment of a receiver under 

Order 40, Rule 1 though it might ope- 
rate to change positions, cannot affect 
the title to the property which remains 
in those in whom it was vested when 
the appointment was made.” 
A receiver appointed in a suit under 
Order 40, Rule 1 is not representative 
of the. party to the suit within the 
meaning of Section 47, 

33. Mr, Mukherjee contended that 
Section 31 (c) expressly provided what 
reliefs could be claimed when an ap- 
plication under Section 31 is made, These 
are (a) for an order for gale of the pro- 
perty pledged, mortgaged, etc, and {c} for 
an ad interim injunction restraining the 


‘A notice was also 


A. LR. 


industrial concern from transferring og 
removing the machinery. plant or equip- 
ment. 

_ 34 Again under S. 32. sub-sec 
tion (1) expressly provides that when an 
application is for the reliefs mentioned in 
clauses (a) and (c) of sub-section (1) of 
S. 31 the District Judge shall pass an ad 
interim order attaching the security or 
so much of the property ete. Under Sec+ 
tion 32. sub-section (4), the District Judge. 
shall issue to the industrial concern @ 
notice accompanied by the copies of the: 
order, the application and the evidence: 
stating why the ad interim order of ate 
tachment should not be made absolute -or 
the injunction confirmed. 


35. Mr, Mukherjee stated that 
what happened in this case is as follows: 
On February 18, 1972 this application was 
moved ex parte on behalf of the Finan- 
cial Corporation and the Court passed an 
ad interim order in terms of prayer 
(£) appointing Mr, S. Roy Chowdhury 
and Mr. A, K. Mondal as joint receivers. 
issued in terms of 
prayer (d) of the petition which means a 
show cause notice why the ad interim 
order of attachment and injunction 
should not be made absolute. It appears 
that on February 23, 1972 this matter was 
mentioned again by the learned counsel 
for the Financial Corporation and on the 
submission of the learned counsel thel 
Court made the ad interim order of apa. 
pointment of Receivers and thereafter 
the notice that was issued was the only; 
notice to show cause why the receivers 
appointed by the interim order dated! 
February 18. 1972 would not be made 
absolute. Mr. Mukherjee stated that this: 
could not be done. The notice is badi - 
There is no provision for appointment-o 
receiver and no question of making i 
appointment of receiver absolute. 
Mukherjee cited many cases but the Ti Tead 
ing case on the point is 67 Ind App 2295 
at p. 237 (Secy. of State v. Mask & Co.) 
44 Cal WN 708 = (AIR 1940 PC 105) 
where the Privy Council enunciated the- 
law as hereunder: a 


“The determination of this question; 
must rest on the terms of the particul 
statute which is under consideration, and} 
decisions on other. statutory provision 
are not of material assistance. except i 
so far as general principles of construc 
tion are laid down. The main principles 
to be observed in the present case aré 
to be found in the well-known judgment 
of Willes, J. in Wolverhampton New 
Waterworks C. v, Hawkesford, which was 
approved of in the House of Lords in: 
Neville v. London Express Newspaper; ` 
Ltd. The question is whether the pres 
sent case falls under the third class 
stated by Willes. J. “Where a liability 
not existing of common law is created by 
statute which at the same time gives & 
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special and particular remedy for enforc- 
ing it.” With respect to that class it has 
always been held that the party must 
adopt to form of remedy given by the 
statute.” 


36. Mr, Mukherjee submitted that 
if the statute gave a particular power, 
the Court can exercise that power and 
nothing else. If a special statute gives a 
special power only that power can be 
exercised. This Act gives the power to 
pass the order for injunction and attach- 
ment and. therefore, ad interim order of 
receiver was not within the power or 
authority of the Court and the notice has 
become a bad notice. 


37. Mr. Mukherjee referred to 
‘ATR 1969 SC 823. (Official Trustee. West 
Bengal v. Sachindra Nath Chatterjee) and 
submitted that one has to be careful to 
distinguish between exercise of juris- 
diction from existence of jurisdiction and 
in the instant case when the application 
is made under the special statute, there 


is no jurisdiction to appoint joint re~- 
ceivers. 
38. With regard to the case Te- 


ported in AIR 1942 Mad 396, where it 


was held that an appointment of receiver’ 


fis itself a form of attachment, which was 
relied upon by the learned Advocate 
General in his opening Mr. I. P, Mukher~ 
fiee, submitted that the said observation 
fin the judgment referred to by the 
learned Advocate General is an ‘obiter 
dictum’. In the Madras case the ques- 
tion was whether the appointment of the 
receiver in execution prior to attachment 
fs invalid or not. It was held in the 
aforesaid judgment that it was not so, 
and the present Code of Civil Procedure 
does not appear to contemplate an at~ 
tachment as a necessary preliminary for 
appointment of receiver in execution. 


39. With regard to AIR 1972 Pat 
83. referred to by the learned Advocate 
General Mr, Mukherjee contended that if 
the attention of the Court was drawn to 
the decision of the Supreme Court re- 
reported in AIR 1969 SC 823 (Official 
Trustee, West Bengal v. Sachindra Nath 
Chatterjee) and the decision of the Privy 
Council in Mask’s case reported in 67 Ind 
App 222—(AIR 1940 PC 105), the Court 
would not have held that receiver could 
be appointed under O. 40, R. 1 in an 
application under special Statute where 
special powers of the Court are invoked. 
However, even in the Patna case although 
fit was held that the Court had power to 
appoint receiver the Court did not ap- 
point receiver, Therefore. in the cir- 
cumstances of this case also there is no 
question of appointment of ad interim re- 
ceiver, 


40. ‘In support of his submission 
that this is a case of reciprocal promises 
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between the parties and the petitioner 
did not perform its promise and re- 
pudiated the agreement. and the respon- 
dent accepted the repudiation and the 
contract came to an end, Mr. Mukherjee 
relied upon Section 39 of the Indian Con- 
tract Act. 

41. I shall deal with the points 
raised by Mr. Mukherjee as hereunder: 

42. The question is whether Sec- 
tion 39 of the Indian Contract Act is 
attracted? 

Section 39 of the Indian Contract 
Act provides as follows: 


“When a party to a contract has re« 
fused to perform, or disabled himself 


- from performing. his promise in its en- 


tirety, the promisee may put an end to 
the contract. unless he has signified. by 
words or conduct, his acauiescence in its 
continuance.” 


43. In order to attract Section 39 
of the Indian Contract Act it has to be 
considered, whether the petitioner has re- 
fused to perform its promises “in its 
entirety” and whether the respondent 
has put an end to the contract or has 
signified by words or conduct its ac- 
quiescence in its continuance, The mean- 
ing of the words “ in its entirety” is also 
important, 


44, The kind of refusal contem- 
plated in Section 39 of the Contract Act 
is one which affects the vital part of the 
contract and prevents the promisee from 
getting in substance what he bargained 
for, It must be shown that the party to 
the contract has made it quite plain that 
his own intention is not to perform the 
contract, But what has happened in this 
ease? The petitioner has not refused to 
perform any part of the contract but 
only exercised its discretion. under the 
contract. The petitioner asked the res- 
pondent to carry out its obligations. under 
the contract. The respondent was asked 
to insure and to repay the interest and 
also to repay the instalments due and 
payable under the contract but the res- 
pondent failed to carry out its obliga- 
tions under the contract. Therefore it is 
the respondent which did not carry out 
its part of the contract. The respondent 
has acquiesced in the contract. The loan 
of Rs. 4,38,000/- which was granted to 
the respondent was accepted by the res- 
pondent and the respondent asked for 
further money, As the respondent did 
not carry out its part of the contract. the 
petitioner in the exercise of its discre- 
tion under the contract did not lend any 
further amount, 


_,. 49 I agree with the contention of 
the leamed Advocate General that the 
petitioner had a discretion to make fur- 
ther loan and the ‘respondent had no 
right to compel the petitioner to make 
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further loan, In the exercise of its dis- 
cretion, the petitioner did not make fur~ 
ther loan, Therefore, it cannot be said 
that under Section 39 of the Indian Con- 
tract Act, the petitioner has refused to 
perform its promise in its entirety. In 
the premises there is no question of put~ 
ting an end to the contract by the res- 
pondent. 


46. I also accept the contention of 
tbe Learned Advocate General that in the 
instance case, the petitioner wanted that 
the respondent should perform its part 
of the agreement by paying the interest 
and by paving the instalments and the 
insurance premia. Apparently. the res- 
pondent did not perform its part of the 
agreement, Therefore how can the ress 
pondent take recourse to Section 39 of 
the Indian Contract Act. and say that the 
petitioner has repudiated the contract 
and the respondent has accepted the re~ 
pudiation? In any event, it appears that 
till the last moment before this petition 
was filed the respondent was trying to 
get loan from the petitioner, It further 
appears from the letter dated June 12, 
1967 on behalf of the petitioner to the 
respondent that the petitioner complained 
that there was default made by the res« 
pondent by which the entire Ican has 
become recoverable at once, On June 
21, 1967, the respondent did not deny that 
there was no default on the part of the 
respondent, and, thereafter the respond~ 
ent was silent till 1972 when this petition 
was filed. The Learned Advocate Gene- 
ral has rightly pointed out that the res= 
pondent has impliedly accepted the posix 
tion that it defaulted in repaying the loan 
and even if the respondent says that it 
repudiated the contract the respondent 
has to refund the amount which was ad- 
vanced with interest and this has not 
been done, 


47. Therefore in my view 5. 39 of 
the Indian Contract Act has no applica- 
tion in this case. Further, admittedly, 
acceptance of repudiation, if any. by the 
respondent was made for the first time 
in the _ affidavit-in-opposition. Mr, 
Mukherjee in course of his argument had 
to admit that the repudiation had been 
accepted by the respondent not before 
the filing of the petition but only in para- 
graph 11 of the affidavit-in-opposition of 
the respondent, which was affirmed on 
March 20, 1972. 


48. The rights of the parties are 
fo be determined on the date of the in- 
stitution of the application, Therefore, 
I cannot accept the contention of Mr, 
Mukherjee that Section 39 of the Indian 
Contract Act applies in the case. , As 
there was no question of repudiation on 
the date of the filing of the petition, the 
agreement must be held to be a subsist- 
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ing agreement at the date when this ap- 
plication was made, 

49. In my view. the Learned Ad- 
vocate General has rightly submitted that 
the respondent has impliedly accepted the 
position that it defaulted in repaying the 
loan and when the respondent says that 
it repudiates the contract the respondent 
has to refund the amount which the res- 
pondent took as loan with interest there- 
on. After all money had been taken by 
the respondent; the amount of loan 
taken by respondent was not disputed. 
The interest was agreed upon. the insu= 
Tance premium was also payable, There~ 
fore, with regard to the claim of the peti= _ 
tioner in this application there is no dis- 


„ 50. Mr. Mukherjee raised the 
point that the City Civil Court has ex- 
clusive jurisdiction to entertain and try 
this application and this Court has no 
jurisdiction to try this application. He re- 
relied on Section 32, sub-section (11) of 
the said Act and referred to a decision 
by S. Datta J. reported in AIR 1960 Cal 
577 (578) (Monika Das Gupte v. Promode 
Kumar Roy), I do not accept the conten= 
nee erjee, erin Pics lira 
section oes not say that the City 
Civil Court will have exclusive jurisdic- 
tion but states “in the presidency Town 
where there is City Civil Court having 
jurisdiction, by a Judge of that Court 
and in the absence of such Court by the 
High Court, The words “in the absence 
of such Court” mean in the absence of 
such Court having jurisdiction in the 
matter. The City Civil Court has no 
jurisdiction: to entertain and try suits 
and proceedings of Civil nature exceeding 
Rs, 50,000/- in value. Here the value of 
the claims in the proceeding exceeds 
much more than Rs, 50,000/- and. there- 
fore, under Section 32, sub-section (11) 
this proceeding has been duly instituted 
in the High Court. The Judgment of 
S, Datta, J. in ATR 1960 Cal 577 (578) 
does not apply. because in that case the 
learned Judge was interpreting S, 19 and 
Section 3 (b) of the Hindu Marriage Act, 
1956 which are worded differently. I do 
mot think interpretation of certain sec- 
tions of Hindu Marriage Act 1955 where 
languages are different will apply_in the 
instant case. I agree with the learned 
Advocate General that this Court has 
jurisdiction to entertain and try this ap- 
plication. j 

51. The only question which now 
requires consideration is, the point raised 
by Mr. Mukherjee. namely. whether the 
notice under Section 32 (4) of the said 
Act is a proper notice. and whether the 
petitioner can ask for ad interim order 
for appointment of receivers to be made 
absolute in this application? 

52. With regard to this part of the 
case, I think there is much substance in 


` 


~ pute. 
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the argument of Mr, Mukherjee, This 
is a special statute under which special 
rights have been conferred and the pro- 
visions of the special statute must be 
strictly complied with. If special statute 
gives a special power only that power 
can be exercised. ~ 

53. ‘The authorities cited by Mr. 
Mukherjee and particularly the decision 
af the, Privy Council in 67 Ind App 222 
= (AIR 1940 PC 105) has enunciated the 
law very clearly on this point. 


54, With regard to the several 
orders passed by the Learned Judges of 
this Court appointing ad interim receivers 
in an application under Section 31 of the 
said Act, which is referred to by the 
Learned Advocate General, it does nof 
appear that any iudgment has been delix 
vered or that there in any “decision” in 
any of the said matters, It also does 
mot appear whether this point has been 
argued fully before the learned Judges. 
It may be that the petitioner might have 
referred to AIR 1942 Mad 396 where i8 
was held that the appointment of the re 
ceiver is in itself a form of attachment, 
" Tý does not appear that the Division! 
Bench decisions of this Court reported 
in (1959) 63 Cal WN 869, (Nirmala 
Sundari Dassi v. Mrinalini) and (1963) 67 
Cal WN 498 (Cooch Behar Bank vy., Jatin- 
dra Nath Ghose), where it was held that 
the appointment of the receiver is not an 
order of attachment, was brought to the 
motice of the Court when the aforesaid 
orders were passed, Even in the Patna 
case cited by the Learned Advocate 
General although if was held that the 
Court has power to appoint Receiver 
having regard to Section 141 of the Code 
of Civil Procedure, still the Court did 
not appoint receiver under the facts of 
that case, which are similar to the facts 

of this case. 


55. In view of the above matter, 
I think I shall follow the principle laid 
down in Mask & Company's case report~ 
ed in 67 Ind App 222 = (ATR 1940 PC 
105). I am also bound to follow the deci~ 
sion reported in (1959) 63 Cal WN 689 
where Bachawat and Renupada Mukher-~ 
fee, JJ, had taken the view that “an 
order for appointment of receiver is not 
an order of attachment”, I should men- 
tion that there is another Division Bench 
ease of the Calcutta High Court reported 
in (19638) 67 Cal WN 498 by Lahiri, C. J. 
and Bachawat. J. also to the same effect. 


56. In the premises, I accept the 
preliminary point argued by Mr. I. P, 
Mukherjee. In my view, Mr. Mukherjee 
has rightly contended that assuming the 
Court has power to appoint receiver the 
Court should not have appointed receiver 
lat_the interim stage under the facts of 
this case. In my view, under Section 32 
of the said Act, ad interim Receiver can- 
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not be appointed but only ad interim 
attachment and ad-interim order of in- 
junction could be passed. In case of 
attachment, there is a prohibitory order 
to sell or dispose of certain properties, 
but running of business with the hypothe- 
cated or mortgaged properties may not 
be interfered with. In case of appoint- 
ment of receiver possession is taken by 
the receiver and running of business 
would be interfered with or stopped. In 
my view, therefore. the notice served on 
the respondent in this case is not a notice 
which is contemplated under Section 32 
sub-section (4) of the said Act, 

BL In view of the above matter 
the question is what should be done 
under the facts and circumstances of this 
case? 

58, On the facts of this case in 
my view there is no defence to the claim 
of the petitioner. but the notice served 
on the respondent is not a proper notice, 
under the provisions of the said Act, 

59. Learned Advocate General ap- 
preciated this point and at the reply 
stage, he submitted that when the Court 
passed an order in February 18, 1972 by 
appointment of joint receivers and by 
issuing notice in that form, although the 
same was done at the instance of the 
petitioner, but still the order was Court’s 
order, The order may not be strictly ac- 
cording to the statute. But this does 
not mean that the order is without juris- 
diction. If a Court passes an order which 
is not correct. the Court can always re- 
call or vary the order and pass such 
other order which is contemplated by the 
statute and the learned Advocate General 
asked me to do the same under the facts. 
of this case. 

60. If I accept the contention of 
the Learned Advocate General, then. I 
will have to pass another order attaching 
the properties of the respondent which 
are secured for payment of the loan 
made by the petitioner and issue another 
notice to show cause why the ad interim 
order of attachment should not be made 
absolute. The prayers in the petition 
have been made in conformity with Sec- 
tions 31 and 32 of the said Act and there 
is no reason why I shall not issue such 
notice as contemplated under Sec, 32 (4) 
of the said Act, if it is so necessary. If 
such a motice is issued what cause Mr. 
Mukherjee’s client will show on the 
merits of the case? The amount of the 
claim is admitted, The loan could not be 
repaid, and the provisions of Sections 31 
and 32 are clearly applicable. 

6i. If I issue another notice in 
terms of Section 32 (4) there will be 
another hearing of the application over 
again, 

_ 62. In the premises, without issu- 
ing any further notice.. I shall treat the 
notice issued by Ghose J. as notice of 
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attachment under S. 32. sub-section {4} 
and allow costs of this application to Mr. 
Mukherjee’s client. I think justice will 
be done if I follow this course. 

63. 
order for sale in terms of prayer (a) of 
the petition. I direct the Registrar, 
Original Side, to sell the properties mort- 
gaged, hypothecated and charged or sub=- 
stantial portion of the same and out of 
the sale proceeds the petitioner is entitl- 
ed to payment of the sum of Rupees 
6,82,854.09 as claimed in the petition with 
interest thereon at 6% per annum from 
the date of the filing of the petition till 
the date of payment. The petitioner how-~ 
ever will pay the costs of the application 
to the respondent. The joint receivers 
appointed at the instance of the peti- 
tioner will be discharged and the re- 
muneration of the joint receivers assessed 
at 30 G. Ms. each, to be paid by the peti- 
tioner at whose instance the joint Re- 
ceivers were appointed. The sale of the 
mortgaged and/or charged properties to 
Be made by the Registrar, Original Side 
o 
of this Court. 

Certified for two councel, 

There will be stay of operation of 
the order for four weeks, 

Order accordingly. 
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Radhyshyam Shaw and others, Peti- 
#ioners v. The Corporation of Calcutta, 
Opposite Party. 

Civil Revn. Case No. 1758 of 1971, 
D/- 25-2-1972, ° 

Index Note:— (A) Civil P. C. (1908), 
0. 22, R. 9 and O. 43, R. 1 (k) — No ap- 
peal lies against an order refusing to set 
aside abatement of an appeal made by 
the Court in exercise of its appellate 
jurisdiction. ‘ (Para 3) 

Apurbadhan Mookherjiee and Madan 
Mohan Mallick, for Petitioners. 


ORDER:— This Rule is directed 
against an order of the learned Addi-~ 
tional District Judge refusing the peti- 
Hioners’ application under Section 151, 
Civil P, C., simply upon the ground that, 
as an appeal lay from that order in res 
pect of which the application under Sec- 
tion 151 was moved. that section had no 
application to the case. 


2. The petitioners are the heirs 
and legal representatives of late Ram 
Nath Shaw who died on the 16th April, 
1970. The said eon ys BeN Te 
sole appellant in Title Ap O, 

1969 in the Court of the Second Addi- 
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In the result, there will be 


this Court as provided under the Rules. 


of 
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tional District Judge at Alipore. The 
said appeal came up for bearing on the 
28th April, 1970 before the learned Judge 
along with two others appeals in which 
the said Ram Nath was not a party but 
the Corporation of Calcutta, the opposite 
party herein, was the respondent in all 
the appeals. In ignorance of the death 
of the sole appellant, the said Title Ap- 
peal along with the other appeals were 
heard and dismissed on the 30th April, 
1970. The petitioners were unaware of 
the pendency of the appeal and also of 
its hearing and dismissal as aforesaid till 
they were informed on 28th July, 1970 
about the same by one Pulin Behari 
Kundu, who was the appellant in another 
appeal which was heard analogously with 
the appeal preferred by the said Ram 
Nath Shaw. Thereafter the petitioners 
made an application before the learned 
Judge under Order 22. Rule 9, Civil P, C. 
and Section 5 of the Limitation Act for 
recalling the judgment and decree passed - 
on the 30th April. 1970 in Title Appeal 
No, 827 of 1969 and for setting aside the 
abatement consequent upon the death of 
Ram Nath Shaw and substituting the peti-« 
tioners in his place and stead. Upon the 
said application, Miscellaneous Case 
No, 13 of 1970 was started in the said 
Court. The said Miscellaneous Case was 
fixed for hearing on the 6th March, 1971 
and on that date. as the. petitioners’ Ad-~ 
vocate was engaged in another Court, 
they made an application for adjourn- 
ment. The learned Judge rejected the 
application for adiournment and dismis+ 
sed the said Miscellaneous case for des 
fault, neither party being present. There 
after, the petitioners made an application 
on that very day for restoration of the 
said Miscellaneous Case under Sec.. 151 
of the Civil P, C. The learned Judge 
rejected the said application upon the 
view that the application under Sec. 151 
was not maintainable because an order 

dismissal in respect of an application 
under Order 22, Rule 9. Civil P, C. is 
an appealable order and, as such, Secs 
tion 151, Civil Procedure Code could not 
be invoked. ‘ ' 3 

3. Under Order 43, Rule I (k) 
there is a provision of an appeal against 
an order under Order 22, Rule 9 of the 
Civil P. C. for refusing to set aside the 
abatement of a suit. There is no provi- 
sion under the Code for an appeal against 
an order refusing to set aside the abate- 
ment of an appeal made by the Court in 
the exercise of its appellate jurisdiction, 
Section 105, sub-section (1) of the Civil 
P. C. read as follows: 


- "Save as otherwise expressly pro- 
vided, no appeal shall lie from any order 
made by a Court in the exercise of its 
original or appellate jurisdiction .........” 
Tt is true thata remedy is provided in th: 
last part of sub-section (1) of S. 105 of 
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e Civil P. C. where any order affecting 
me decision of the case may be attacked 
by an appeal from the decree. But, in 
the instant case the appeal had been dis- 
missed against a dead person and ohyi- 
ously unless the abatement Is Set, aside 
and the heirs of the deceased sole ap- 
pellant are substituted, that remedy 
would not be available. So. in mv 
opinion, the learned Judge has illegally 
exercised his jurisdiction in holding that 
the petitioners’ application, under Sec- 
tion 151 of the Civil P. C. is not main- 
tainable on the ground that an appeal 
Jay from the order in respect of which 
the application under Section 151 was 
filed, 

4, In the result, this Rule is made 
absolute, the impugned order of the 
learned Additional District Judge is set 
aside and the case is remitted back to 
him to re-hear the petitioners’ applica- 
tion under Section 151 of the Civil P. C. 
and to decide the same in accordance 
with law. 

5. There will be no order for 
costs in this Rule. 

Rule made absolute. 


Koad 
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Talakchand Kanji Vora. Petitioner v. 
Keshavlal Dullabaiji Sheth, Opposite 
Party. 

Suit No. 123 of 1972, D/- 5-10-1972. 

Index Note:-- (A) Partnership Act 
(1932), S. 7 — A provision (in the part- 
nership deed) for retirement is not incon- 
sistent with a partnership-at-will though 
firm constituted by only two partners — 
(X-Ref :— Section 32), AIR 1966 SC 24 
and AIR 1961 SC 1225 and (1936) 3 All 
- ER 323 and AIR 1960 Mad 457 and (1970) 
1 Mad LJ 512, Distinguished. - 

(Paras 28, 29, 31) 
Cases Referred: Chronological Paras 
(1971) 75 Cal WN 173 = ILR (1971) 
2 Cal 535, Richard B. T. H. Chow 
v. James Chow Wakin 
(1970) 1 Mad LJ 512, Nissar Ahmed 
v. M. V. Rahima Bibi 
AIR 1966 SC 24 = (1965) 3 SCR 
488, Commr. of Income-tax 
Madhya Pradesh v. Govindram 
_ Sugar Mills 
AIR 1961 SC 1225 = (1961) 3 SCR 


33 
27 


13 


923, Thiagarajan Chettiar v. 

E. M. Muthappa Chettiar 13, 14, 30 
AIR 1960 Mad 457 = 73 Mad LW 

315. Vedachala Mudaliar v, 


Rangaraju Naidu 
(1936) 3 All ER 823. Abbott v. 
Abbott 18, 19, 


24, 25, 26 
AQ/BQ/A235/73/VBB 


Sheth (Hazra J.) [Prs, 1-3] Cal. 279 


(1910) 1 KB 846 = 79 LJKB 631, 
Moss. v. Elphick 

(1820) 37 ER 492 = (1820) 1 Jae 
& W 589, Goodman v. Whitcomb 34 


P. K. Dutt, for Petitioner: P, K. Das, 
for Opposite Party (Defendant). 


ORDER:— This is a petition by- one 
partnar Talakchand Kanji Vora (herein 
after referred to as “Kanji Vora”) against 
another partner Keshavlal Dullabhji 
Sheth (hereinafter referred to as ‘Sheth’) 
for injunction and for appointment of re- 
ceiver, Kanji Vora and Sheth entered into 
an agreement to carry on business in co~ 
partnership under the name and style of 
"The Western Trading Corporation” or 
‘Western Trading Corporation” (herein-= 
after referred to as the said “firm”), The 
business carried on by the firm was in 
sundry goods. inter alia. as importers at 
55, Canning Street. Calcutta. The part- 
nership deed is annexure ‘A’ to the pre~ 
sent petition. 


2. On March 22, 1954 the part- 
nership agreement was modified by a 
Deed, .Vora and Sheth carried on the 
said business in co-partnership and on 
March 17, 1971 Vora gave a written 
notice to Sheth under Section 43 of the 
Indian Partnership Act dissolving the firm 
with effect from April 16, 1971. 


3. This suit was filed on March 
22, 1972. that is after a year of the said 
notice of dissolution. After filing the suit, 
on March 25, 1972 this petition has been 
filed by Kani Vora, In the petition Kanji 
Vora is praying that order may be passed 
for injunction restraining the Sheth from 
carrying on the business or using the firm 
name or partnership properties or quota 
certificates or quota licence or acting or 
giving effect to any letter of authority 
issued in favour of third parties or letter 
of credit issued under the said quota 
certificate or quota licence or dealing in 
any manner with the partnership proper- 
ties, assets, funds, moneys goodwill, quota 
certificates and/or quota licences belong- 
ing to the said firm and/or issued in the 
name of the said firm. Kani Vora is also 
praying. inter alia. for an order of in- 
junction restraining Sheth from dealing 
with and/ or disposing of and/or selling 
and/or encumbering the partnership pro- 
perties, moneys. assets, goodwill, quota 
certificates and quota licences. Kanji 
Vora is further praying that receiver may 
be appointed over the partnership pro- 
perties. amount lying in the account of 
the said firm with National City Bank, 
Brabourne Road. Calcutta. and in res- 
pect of quote certificate, licences, letters 
of authority letters of credit, books of 
accounts and documents and for direc- 
tions on the receiver to collect and rea- 
lise partnership properties. moneys, queta 
certificates, quota licences etc. 


280 Cal, [Prs, 4-12] 


4, Admittedly. the parties carried 
on the partnership business. Admittedly, 
the plaintiff Kanii Vora has 7 annas share 
and the defendant Sheth has 9 annas 
share, 

_ Be Three clauses in the partner- 
ship agreement dated May 5. 1936 which 
is annexed to the petition are important 
for the purpose of this application .These 
are clauses 5, 6 and 11 which are set out 
hereunder: 

“Clause 5; That if a partner desires 
to retire from the business. he must give 
Six months notice in writing of his in- 
tention to do so to the other partner to en- 
able accounts of the business to be taken 
for ascertaining the assets and liabilities 
and it will be optional for the other 
partner to continue the business in the 
firm mame on paying unto him the value 
of the dues in his share, 


Clause 6: Should one of the partners 
die during the continuance of the part- 
mership business then the surviving part- 
mer shall be entitled to carry on the 
business in the firm name entirely at his 
own risk from the death of the deceased 
partner and the heirs of the deceased 
partner shall get an adjustment of aç- 
counts of capital and profits of the busi- 
mess and shall be liable for the loss if 
any, in the share of the deceased part- 
ner upto the time of his death. 

* * * e w 


Clause 11: All business. namely, sel- 
ling. buying. giving or taking credits, in- 
curring expenses and similar operations 
shall be done by mutual consent of the 
partners. R 


wae ane aoe ase wee one 


6. Appearing for the petitioner 
Mr, P. K. Dutt referred to me Section 7 
of the Indian Partnership Act and sub- 
mitted that this is a ‘partnership-at-will’. 
He also referred to me Section 43 of the 
Partnership Act and submitted that his 
client has dissolved the firm by giving 
notice in writing on March 17. 1971 of 
his intention to dissolve the firm. By 
this notice the petitioner intended that 
the firm shall be dissolved with effect 
from April 17, 1971, According to him 
the firm stands dissolved from that day. 


T. Mr. P. K. Dutt placed before 
me the letters and correspondence from 
April 27, 1971 and the letters written 
by the petitioner Vora to the Assistant 
Controller of Customs to explain the delay 
fn filing this suit and this application. 
The petitioner Kanji Vora on August 9, 
1971. sent a draft deed of dissolution to 
the respondent Sheth for being signed 
by Sheth but this was not done. 

8. Mr. Dutt stated before me that 
this firm has no debt. There are 30 
quota certificates or quota licences for 
import of various goods. Those quota 


Talakehand v. K. D. Sheth (Hazra J.) 


} A. LR 


certificates or quota licences and valu- 
able assets of the firm. Mr. Dutt stated 
that Since dispute has arisen between 
the parties it is not unusual among the 
partners upon dissolution to divide such 
licence or quota in accordance with the 
respective shares of the parties in the 
partnership, as the shares of the parties 
are admitted and the quota licence could 
be divided between the parties, As such 
I thought that the matter should be 
settled between the parties in both the 
applications and the suit. The matter 
was adjourned for the purpose of settle- 
ment. But ultimately no settlement was 
arrived at. Obviously the parties were 
disputing as to the goodwill or name of 
the business. As the matter was not 
settled the application was heard and 
was very much contested by Mr. P. K. 
Das appearing for the defendant Sheth. 


9, Mr. Das submitted that by re- 
ason of the mature of the partnership 
there was no dissolution. According to 
him, this is not a ‘partnership at will’ 
and it could not be dissolved by notice, 
He said that this is not a fit case where 
partnership should be dissolved by this 
Court and lIn any event. it is not equit- 
able to appoint receiver, He also sub- 
mitted that notice of dissolution, if any, 
has been waived as the petitioner Vora 
Rao we Henle an an poes of the 

rm atter the notice of dissolution, cans 
not make this application. 


10. The most important question, 
fin this case, is whether the partnership 
is a partnership-at-will or not. If it is 
a partnership-at-will, then by the notice 
of dissolution the partnership has been 
dissolved, The law on the point is stated 
in “Kerr on Receiver.” 13th Edition as 
follows: “The readiness of the Court to 
appoint a receiver depends upon whether 
the partnership has been dissolved at the 
time when the application is made.” As 
to the question whether the partnership 
dated May 5, 1936 is a partnership-at- 
will or not, Section 7 of the Partnership 
Act has to be considered, 


11. Under Section 7 of the Part- 
nership Act. where no provision is made 
by the contract of partnership for 
(a) duration of the partnership or (b) for 
determination of the partnership, the 
partnership is a  partnership-at-will. 
Therefore, the most important question 
which requires consideration is whether 
in the partnership agreement in this case, 
there is (a) any provision for duration 
of Partnership or (b) any provision for 
determination of the partnership. Ac- 
cording to Mr. Das, clause 5 of the Deed 
of Partnership is a clause for determina-= 
tion of partnership. 


12. Mr, Das contended that in the 


instant case the partnership admittedly 
consists of two partners. Retirement in 
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this case of one partner means an end 
of partnership business. If one partner 
gives notice in writing of his intention 
to retire under clause 5, the partnership 
must end in the instant case, because, 
there are only two partners and obvious- 
ly a single individual cannot carry_on 
the partnership business. Therefore there 
is automatic dissolution. -According to 
Mr. Das clause 5 of the deed of part- 
mership should be interpreted to be a 
clause for determination of partnership 
in this case, and therefore, according to 
him Cl. 5 is a clause which provides for 
determination of partnership, and there 
fore, this is mot a partnership at will 
Thus according to Mr. Das the partner- 
ship cannot be dissolved by a notice of 
dissolution under Section 43 (1) of the 
Partnership Act. He also rather faintly 
contended that clause 6 of the Deed of 


Partnership is a clause which provides . 


for duration of partnership. 
l 13. Mr. Das relied upon AIR 1966 
SC 24, (Commr. of Income-tax. Madhya 
Pradesh v. Govindram Sugar Mills). The 
question raised by 
careful consideration, In this connection 
it is also necessary fo consider the casg 
of the Supreme Court reported in AIR 
1961 SC 1225, (Kerumuthu Thiagarajan 
‘Chettiar v. E. M. Muthappa Chettiar). as 
‘to the meaning and effect .of Section 7 
of the Indian Partnership Act which is 
relied upon by both the petitioner and 
respondent in this case. The question is? 
Does clause 5 of the deed of partnership 
which is a clause for giving notice of 
retirement mean that there is a provision 
Jas to determination of partnership, in a 
‘ease where the partnership consists of 
two partners only? 
14. In Chettiar’s case, AIR 1961 
SC 1225 before the Supreme Court, there 
were two partners who did business 


ffointly by securing managing agency of’ 


some wills. The agreement of partner- 
ship which was entered into was to carry: 


out the managing agency business of two - 


mills, The terms of the agreement of 
partnership will appear from the’ judg- 
ment. It seems that the partners entera 
ed into agreement to look after the actual! 
management of the two mills for some 
period but soon after entering into the 
agreement dispute arose between the par~ 
ties and one partner gave notice of ter- 
mination of the partnership considering 
it to be a partnership-at-will. The 
Supreme Court in this case considering 
the terms of the partnership said at page 
1229 as follows: 

“As we read the terms of the agree= 
ment it seems to us clear that the inten- 
tion could not be to create a partnership 
at will. The partners contemplated that 
the management would be carried on in 
rotation between them in four yearly 
periods. It was also contemplated that 
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the heirs of the partners would also carry 
on the management in rotation, Con- 
sidering this provision as well as the 
the nature of the business of partnership 
it could mot be contemplated that the 
partnership could be brought to an end 
by notice by either partner. The inten- 
tion obviously was to have a partnership 
of some duration though the duration 
was not expressly fixed in the agree- 
ment.” a 

fo s aoe Pean AAS roen 
j cti of the Indian rtnershi 
Act and held: ş j 
_. section 7 contemplates two excep- 
tions, The first exception is where there 
is a provision in the contract for dura- 
tion and second exception is where there 
is a provision for determination of part- 
nership. In either of these cases, the 
partnership is not a partnership at will.” 


16. j The Supreme Court further 


“The duration of the partnership 
may be expressly provided for in the 


‘contract; but even where there is no ex- 


press provision, Courts have held that 
ithe partnership will not be at will if the 
duration can be implied. 


The general rules of partnership are 
well settled, Where no term is expres- 
sly limited for its duration, and there is 
nothing in the contract to fix it. the part- 
nership may be terminated at a moment’s 
notice by either party ......... Without 
doubt, in the absence of express, there 
may be an implied contract. as to the 


‘duration of a partnership, 


a „The same principle applies to a case 
of determination, The contract may ex- 
pressly contain that the partnership will 
determine in certain circumstances; but 
even if there is no such express term, an 
implied term as to when the partnership 
will determine may be found in the con- 


tract.” 

. 17. Under the facts of the case 
before the Supreme Court it was held 
that the partnership was not a partner- 
ship at will. 

18. In the judgment of the 
Supreme Court an English case. namely, 
Abbott v. Abbott, (1936) 3 All ER 823 has 
been referred. 

19. Mr. Das also relied upon (1936) 
3 All ER 823 and submitted that in a 
ease where there is a clause for retire- 
ment in a partnership Court is inclined 
a that it is not a partnership at 


_ 20. Mr. Das also in this connec- 
tion relied on AIR 1960 Mad 457. (M. 
Vedachala Mudaliar v. S. Rangaraju 
Naidu) and referred to head-note (e) 
which is as follows: 

“Where there are only two partners, 
the appropriate term to describe the. 
severance by one partner of his connec- 
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tion with the business of the partnership 
is dissolution and not retirement,” 


21. In my view, the facts and cir- 
eumstances of the cases relied upon by 
Mr, Das are entirely different from the 
facts and circumstances of: the instant 
case and the principles laid down in the 
aforesaid cases do not apply under the 
facts of this case. 

22. In the Supreme Court case 
although there were two partners but the 
partners obtained managing agency of 
certain companies and intended to carry 
out managing agency business of the com- 
panies. 
carry out a particular venture. The 
partners in the case before the Supreme 
Court contemplated that managing agency 
should. be carried on in rotation between 
them in four years period. The inten- 
tion obviously was to have partnership 
for some duration though the -duration 
was not expressly fixed in the agree~ 
ment. 

23. Under the aforesaid facts, the 
Supreme Court held that the partnership 
was not a partnership at will. 

24, In Abbott’s case, (1936) 3 Alt 
ER 823 there was a partnership between 
the father and his five sons and it was 
provided, inter alia, that (a) the part- 
nership shall commence as from October 
11, 1923; (b) the death or retirement of 
any partner shall not terminate the part- 
nership. 


25. The headnote of the Abbott's 
ease, (1936) 3 All ER 823 runs as follows: 


“By a deed of partnership between 
a father and his five sons it was provid- 
ed, inter alia,: ‘2. The partnership shall 
commence as from October 11, 1923. The 
death or retirement of any partner shall 
not terminate the partnership ...ccccscccecss 
10. If any partner shall do or 
suffer any act which would be a ground 
for the dissolution of the partnership by 
the Court then he shall be considered as 
having retired.’ One of the sons, claim- 
ing that as no term had been fixed for 
the duration of the partnership it was a 
partnership at will, gave notice of dis- 
solution and brought an action for a dec- 
laration that the partnership had been 
dissolved, for an account and for an 
order that the partnership be wound up 
by the Court; Held. (i) upon a proper 
construction of the deed. the partnership 
could not be determined by a single part- 
ner. although he could determine the 
partnership as between himself and the 
other partners: (ii) the partnership was 
not a partnership at will. but one to con- 
tinue, unless dissolved by the Court or 
some other event. so long as two of the 
partners were still living and had not 
retired.” 
The learned Judge at page 826 of that 
report said: 
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It was really a partnership to- 
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“The next question that I have to 
decide is how long and until when is 
partnership to continue, and is there any 
light thrown upon that by the document 
prima facie, if two partners agree that 
they will continue indefinitely in part» 
nership until by agreement they alter 
that position, that is not a partnership 
at will. It is a partnership for 
joint lives unless they agree to terminate 
the relationship, That was decided in 
Moss v, Elphick, (1910) 1 KB 846. Ac- 
cordingly. I get this from Cl. 2. The 
partners have agreed that the parte 
nership shall continue, notwithstanding 
that one partner dies. the partnership 
shall continue, That does not mean 
the partnership shall continue when all 
but one of the partners has either died 
or retired, because there cannot be a 
partnership with one partner. But the 
clause seems consistent with the view 
that so long as there are two partners 
the partnership is to continue, Cl. 
seems to contemplate that there may ba 
circumstances in which the partnership 
might have to be dissolved by the Court, 
That is quite alien from the conception 
of a partnership at will to which a parta 
ner can put an end of his own volition.” 


26. In my view, the facts and cits 
cumstances of Abbott’s case, (1936) 3 All 
ER 823 are ‘entirely different from the 
facts and circumstances of the instant. 
case. "e 

27. The last ar cited by Mr. Das’ 
is 1970 (1) Mad LJ 512. (V. M. Nissan 
Ahmed v, Rahiba Bibi) and he submitted 
that where there is a clause for retires 
ment it is not a partnership at will, In 
the headnote of Madras case, it is stated 


“It is an established rule of cona 

struction of a document that the instru« 
ment must be read as a whole to ase 
certain its true meaning. An attempt 
must be made to harmonise the several 
provisions of. the instrument to find oug 
the true intention of the executants.” 
The principles laid down in the Madras 
case are not disputed. But reading the 
deed of partnership of the instant case, 
I do not think that the parties intended 
to make any provision. (a) as to mo 
duration of the partnership. or (b) as to 
the determination of partnership. 


28.` With regard to clause 5 which 
provides that any partner may retire by: 
giving six months notice, Section 32 of 
the Partnership Act has to be considers 
ed. Section 32 provides that a partner 
may retire under certain circumstances 
and one of the circumstances under 
which a partner may retire is in ace 
cordance with the express agreement of 
the partners. In this case, the partners 
have made an agreement that any 
partner may retire. only by giving 
months notice, This is the express agrees 
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ment in the deed of partnership in the 
instant case. It is not a provision for 
dissolution, but for retirement of a 
partner under certain express terms, 
Again, Section 32 (1), sub-section (c) 
clearly shows that even in a case of 
partnership at will, a partner may retire 
by giving notice in writing to all partners 
of his intention to retire. Thus, partner- 
ship law makes it clear that a provision 
for retirement is consistent in a partner- 
ship at will. 

29. The fact that in the instant 
ease there are two partners only. does 
mot make any difference, The law of 
partnership does not say that a different 
law will apply if there are two partners 
only. All that the Partnership Act pro- 
vides is that there cannot be partnership 
unless there are at least two partners. 
Thus whether there are two partners or 
more than two partners the Partnership 
Act will equally apply. 


30. The Supreme Court in, AIR 
1961 SC 1225 at p. 1230 observed as 
follows: 


'T: is true that in this particular 
ease there were only two partners and 
the partnership will come to an end as 
soon as one partner relinquishes his right 
in favour of the other. That however is 
a fortuitous’ circumstance, for if (for 
example) there had been four partners 
in this case and one of them relinquished 
his right in favour of the other partners, 
ree f partnership would not come to an 
end.” ; 

31. The partnership deed in the 
instant case provides for two contingen- 
cies with regard to (a) retirement and 
(b) death of a partner, The deed of 
partnership does not make any provision 
for dissolution. Therefore. the argument 
of Mr. Das that clauses 5 and 6 of the 
deed of partnership provide for duration 
or for determination, is not acceptable 
to me. Thus prima facie, I have no doubt 
that this is a partnership-at-will, 


32. Mr, Das next argued that the 
plaintiff has waived his right to dissolve 
the portnership, inasmuch as he has 
given a go-by to the purported notice. 
It is stated that the plaintiff has carried 
on and had actively participated in the 
carrying on of the business of the said 
firm. It is stated that the plaintiff has 
drawn a number of cheques subsequent 
to March 17, 1971 on behalf of the firm 
in favour of various persons for carry-= 
ing on its business, It is also stated that 
the plaintiff has attended Sales Tax 
Office to represent the firm. The plain- 
tiff has sold goods to partners after the 
notice, The plaintiff has signed slips as 
partner after the notice. 

33. The next point is the point 
of delay in making this application, In 
this connection, Mr, Das relied on (1971): 
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75 Cal WN 173 (Richard B. T. H. Chow 
v. J. C. Wakin) and referred to para- 
graphs 11 and 13 of the Judgment at 
pages 178 and 179. where it is stated as 
follows: 

“In so far as this is an application 
for an injunction restraining the first 
and the second appellants from acting 
as Directors and from giving effect to 
certain Board Resolution, in an interlocu- 
tory proceeding, certain considerations 
must be borne in mind. One such con- 
sideration is that the appellant’s case 
must be so clear. manifest and free from 
doubt as to entitle him to an injunction 
on an interlocutory application. In other 
words, an interlocutory injunction res- 
training a party from doing certain acts 
should be issued in a case where on the 
grounds on which the claim is based, 
the right to such an injunction would 
be beyond any doubt altogether, 


_ One of the questions to be taken 
into consideration in such a case is the 
balance of convenience or inconvenience.” 


34, Lastly, Mr. Das invited my 
attention to Woodroffe on Receiver at 
page 116. where the oftquoted statement 
of Lord Eldom in Goodman v. Whitcomb, 
(1926) 37 ER 492 is quoted, namely: 


“It may be a question whether the 
‘Court will not restrain a partner if he has 
acted improperly, from doing certain acts 
in future, but if what he has done does not 
give the other party a right to have a 
dissolution of the partnership, what right 
has the Court to appoint a receiver. and 
make itself the manager of every trade 
in the Kingdom?” 


35. My attention was drawn to 
the letters and correspondence between 
the parties, There is not a single letter 
after the notice of dissolution which was 
replied to by the defendant, A deed of 
dissolution was sent for the signature of 
Sheth but that was not signed by him. 
Mr. Dutt says that what was done hy 
the plaintiff was to carry on the work 
of beneficial winding up of business and 
this he submitted that the plaintiff was 
entitled to do under Ss. 46 and 47 ofthe 
Partnership Act. My attention was 
also drawn to the fact that all transac- 
tions were made for payment of the 
liabilities and whatever cheque was 
drawn was for the purpose of payment 
of liabilities and statutory dues. There 
was no operation of banking accounts. 
There was no operation in respect of 
new business, The plaintiff Kanji Vora 
wanted to dissolve the firm mutually 
and only to continue the business for 
beneficial winding up of the partnership. 
In the premises I do not think that there 
is much substance in the points of waiver 
= aay raised on behalf of defendant 

e " 
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36. I do not understand how this 
partnership can continue if one of the 
two partners does not want to continue 
business with the other partner, At this 
stage the question is, shall I allow de- 
fendant Sheth to continue the business 
when plaintiff Kanji Vora the only other 
partner does not want the partnership 
firm to continue and has given a notice 
of dissolution? If I allow Sheth to con- 
tinue the business of the firm I will be 
allowing one partner to continue the 
Partnership business alone which is ex- 
pressly prohibited by the deed of 
Partnership. Under the deed of partner~ 
ship the business can only be carried on 
by mutual consent of the partners, but 
here one of the partners does not want 
to carry on the business and has given 
notice of dissolution. 


37. In the premises, I cannot 
allow Sheth to continue the business any 
further. 


38. It is unfortunate that the suit 
could not be settled, I am prima facie 
satisfied that this is a partnership at 
will, In any event, I have prima facie 
no doubt that this is a fit case where 
the Court will dissolve the firm. Under 
the facts and circumstances of this case, 
I penra I will accept the prayers of the 
plaintiff. 

39. In the premises, there will be 
an order in terms of prayers (a). (b). (c), 
(d) and (e) of the plaint. I appoint Mr. 
S. N. Modak, Barrister-at-Law, as Re- 


ceiver in terms of prayer (g) of the 
plaint, without security and on usual 
remuneration. The receiver is directed: 


to collect and realise the partnership 
properties, moneys and assets in terms 
of prayer (h) of the petition. 
40. Cost of the application will 
be cost in the cause, 
Order accordingly, 
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Sm. Pratima Ghosh and others, 
Appellants v. The State of West Bengal, 
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O. D. No, 166 of 1960 D/~ 
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Index Note:— (A) Land Acquisition 
Act (1894), S. 11 — Umacecepted award 
of Collector — Claimant can rely on it 
as evidence of market value of similar 
land in a different acquisition proceed- 
ine. (X-Ref:— Evidence Act (1872), 
S. 18). (Para 16) 

Brief Note-— (A) An award which 
has not been accepted by the owner or 
the person interested cannot be relied on 
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by the Government as evidence of 
market value of land in a different land 
acquisition proceeding, But a claimant 
in a different proceeding can very well 
rely on the unaccepted award as evi- 
dence of the market value of land 
similar to the land in respect of which 
the award relied on was made, The Gov- 
ernment will be precluded from saying 
that the offer contained in the award 
does not represent the market value of 
the acquired land, (Para 16) 
Cases Referred: Chronological Paras 
(1938) 42 Cal WN 27. Secy, of State 

for „mda v. Nagendra Kumar 


Bos 15 
(1203) ILR 30 Cal 36 = 7 Cal WN 
249, Ezra v, Secy, of State 16 


Amarendra Nath Gupta. and Proven! 
Chandra Basu, for Appellants: 
Chatterjee and Sushil Kumar Bence. 
for Respondent. 


M. M. DUTT, J.:— This appeal was 
preferred by the referring claimant 
against the award of the Calcutta Im- 
provement Tribunal (hereinafter refer- 
red to as the Tribunal). The referring 
claimant having died during the pen- 
dency of the appeal his heirs and legal 
representatives were substituted in his 
place and they are the present appel- 
lants before us. 


oe Premises No, 32, Bagmari Lane 
is the acquired property and is the 
subject-matter of this appeal, On the 
contiguous west of premises No, 32, is 
the premises No. 33, Bagmari Lane. 
Premises Nos, 29, 30 and 31. Bagmaril 
Lane are situate on the contiguous cast 
of Premises No. 32 


Bo Although, the acquired pros 
perty is numbered as 32, Bagmari Lane, 
mo part of it is situate on the Bagmari 
Lane. On the South of this premises 
there is a 16 feet wide common passage 
running East-West and the frontage of 
the premises is on this common passage. 
The common passage meets the Bagmar# 
Lane on the East. Premises No, 33 also 
has its frontage on the common passage, 
but the other three premises. namely, 
premises Nos, 29. 30 and 31 have their 
respective frontages on the Bagmari 
Lane, It is thus apparent that between 
premises No, 32 and the Bagmari Lane, 
those three premises are situate and 
consequently, premises No. 32 is some 
distance away from Bagmari Lane. 


4, The Collector determined the 
market value of premises No, 32 aft 
Rs, 1,400/- per eottah and awarded a 
sum of Rs. 19,718.61 as compensation at 
the said rate. The Collector did not 
allow the solatium of 15 per cent. on. 
the market value in view of the sub- 
sequent amendment of the Calcutta Ims 
provement Aet in 1955. 
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5. Being aggrieved by the award 
of the Collector, the referring claimant 
made an application for reference under 
Section 18 of the Land Acquisition Act 
claiming the market value of the acquir- 
ed land at the rate of Rs. 4.500/- per 
cottah and also claimed the statutory 
allowance of 15 per cent, on the total 
amount of the market value. 


6. It may be stated at this stage, 
that premises Nos. 33 and 29 Bagmari 
‘Lane, were also acquired by the Cal- 
cutta Improvement ‘Trust. Before the 
Tribunal both parties examined their 
respective experts and both the ex- 
perts relied on the judgments of the 
Tribunal passed in reference proceed- 
fngs against the awards of the Collector 
in respect of premises Nos. 29 & 33. Pre- 
mises No. 33 consists of a tank measur- 
fing 17 cottah 8 chattaks 15 sq. ft. 
which is only a portion of the tank and 
solid land measuring 12 cottah 6 chat- 
taks 31 sq. ft. It is not disputed that 
tank land is treated as half of solid 
land and on this basis the area of solid 
land comprised in premises No. 33 will 
be 21.18 cotta, It is also not disputed 
that in view of the total market value 
that was assessed by the Collector in 
respect of solid land of premises No, 33, 
mamely, Rs, 28,414.62. the average rate 
of market value per cottah comes to 
Rs. 1348/-, 


% As premises No, 383 was 
situate on the contiguous West of pre- 
mises No. 32 and had its frontage on the 
common passage, the former was taken 
to be the comperable unit in determin-~ 
fing the market value of the latter. It 
appears that the Tribunal proceeded on 
the footing that the Collector took into 
his consideration the basic rate i.e.. the 
front belt value of land of premises 
No, 29, Bagmari Lane which was found 
in the award in respect of that premises 
as Rs, 2,200/-. By deducting 36 per cent. 
from the basic rate of Rs, 2,200/ on ac- 
count of unsuitability of the land of pre- 
mises No, 33 for building or factory sites, 
its. low leval and water-logged nature, 
and the position of the tank and on fur- 
ther deduction of 5 per cent. for large- 
ness of area, the Collector deduced the 
basic rate of premises No. 33 as Rupees 
1,400/- per cottah. 


_ 8 The basic rate in respect of the 
Tand of premises No, 29 was enhanced 
by the Tribunal from Rs, 2,200/- to 
Rs, 2,327/- in the reference proceeding 
from the award of -the Collector. In the 
instant case, the Tribunal took the view 
that as the basic rate of premises No. 33 
‘was determined on the basis of the basic 
rate of premises No, 29 and as the basic 
rate of the latter was enhanced from 
Rs, 2,200/- to Rs. 2,327/- in the reference 
proceeding. the proportionately enhanced 
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basic rate of premises No. 33 which comes 

to Rs, 1,489/- per cottah. should be taken 

into account for the purpose of deter- 

mamng the market value of premises 
0, e 


„~ 9 The Tribunal accepted the evi- 
dence of the appellants expert D. C. 
Banerjee that there were five items of 
disadvantages of premises No. 33 as com= 
pared with premises No, 32. The dis- 
advantages of premises No. 33 as found 
by the Tribunal are as follows:—~ (1) the 
Western boundary runs across the tank; 
(GD) low level of portions of the premi- 
ses; (ITI) irregular shape of solid land; 
(IV) greater distance of the premises 
from Bagmari Lane; (V) low level of the 
common passage in front of the premises. 


10. For the aforesaid disadvan- 
tages found by the Tribunal in respect 
of premises No. 33, the expert D. C. 
Banerjee claimed an addition of 25 per 
cent. and a further sum of Rs, 55/- per 
cottah on the ground of nearness of pre- 
mises No, 32 from Bagmari Lane. The 
Tribunal held that in determining the 
market value of premises No, 32 there 
should be an addition of 11.20% on 
Rs. 1,489/- which was calculated to be 
the -basic rate of premises No. 33. In 
thet view of the matter the Tribunal 
increased the said basic rate of Rupees 
1,489/~ per cottah by Rs. 166.79 which 
comes to Rs. 1,655.79. The Tribunal, 
however, took the round figure of Rupees 


th Before the Tribunal it was 
contended on behalf of the appellant 
that the rate of Rs. 1,656/- per cotta 
should be taken as the average rate for 
the purpose of valuing the land of pre- 
mises No. 32, In support af the said con~ 
tention it was pointed out to the Tri- 
bunal that the Collector in valuing the 
said land of premises No, 83. took Rupees 
1,400/- as-the average rate and not the 
basic rate and that the same was con- 
firmed by the Tribunal in the reference 
proceeding from the award of the Col- 
lector inasmuch as. the reference pro- 
ceeding was ultimately dismissed, In re- 
pelling the contention. the Tribunal re- 
ferred to an observation in the judgment 
of the Tribunal relating to premises 
No, 29 which, according +o the Tribunal 
showed that the rate was not the average 
ts but basic rate ie. the front belt 
rate. 


12, For the reasons aforesaid. the 
Tribunal came to the conclusion that the 
premises No, 32 should be valued at the 
rate of Rs. 1,656/- per cotta as the basic 
rate and mot as the average rate, Cal- 
culating the value of premises No. 32 at 
the basic rate of Rs: 1,656/- per cotta, the 
Tribunal enhanced the amount of com= 
pensation awarded by the Collector by 
Rs. 169.95. The Tribunal, however, 
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allowed the statutory allowance of 15% 
on the market value, Further, a sum of 

. 500/- was awarded under Sec. 48-A 
of the Land Acquisition Act, 

13. It may be stated here, that 
the judgment of the Tribunal in respect 
of premises No, 33 and two other pre- 
mises, namely, premises Nos. 84 and 35 
was set aside by this Court in F. A. 
Nos, 227, 228 and 229 of 1957. This Court 
sent the cases back to the Tribunal for 
fresh consideration, 

14, In our view, the Tribunal pro- 
ceeded in a round about way and that 

created confusion and also compli- 
cations. The award of the Collector in 
respect of premises No, 33 (Ext. 1) does 
mot at all show that he took the basic 
value of solid land of premises No, 33 as 
Rs. 1,400/- per cotta. The only thing 
which appears from the award (Ext. 1) is 
that the solid land of premises No. 33 was 
valued at the rate of Rs. 1,343/- per 
cotta. This rate was admitted by the 
learned Advocates of both the parties as 
the average rate. Mr, Chatterjee, learn- 
ed Advocate appearing on behalf of the 
respondent submitted that it would ap- 
pear from the reasons given by the Col- 
lector in connection with the reference 
proceeding relating to premises No. 33 
that he took the basic value at Rupees 
1,400/- per cotta and that accordingly, 
the Tribunal was justified in taking the 
same into its consideration. We are un- 
able to accept this contention of Mr. 
Chatterjee. for the simple reason that 
what is evidence is the award of the 
Collector and not the reasons given by 
him in connection with the reference pro- 
ceeding in justification of his award. 

15. Mr. Chatterjee. however. con~ 
tended that an unaccepted award could 
not be relied on as a piece of evidence 
for determining the market value of 
similar land. In support of his conten- 
tion, Mr. Chatteriee placed reliance on 
a decision of this Court in Secy. of State 
for India v. Nagendra Kumar Bose, (1938) 
42 Cal WN 27. It was observed in that 
decision that an accepted award was un- 
doubtedly as good evidence as any other 
award by the Collector made in a Land 
Acquisition Proceeding against which no 
reference was sought under Section 18 of 
the Land Acquisition Act, for determin- 
ing the market value of land acquired. 
There can be no doubt about the sound- 
mess of the said observation, but in the 
instant case it has no application, In 
that case, the pe award was relied 
On on behalf of the Government and the 
question was whether the owner or the 
person interested who accepted the award 
should be examined or not. It was held 


that it was not necessary as the accepted - 


award was a good piece of evidence, That 
observation therefore was made in a dii- 
ferent context, : 
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16. The Collector acts in the 
matter of the enquiry and the valuation 
as the agent of the Government (See 
Ezra v. Secy. of State. (1903) ILR 30 Cal 
36), Consequently, an award of the Collec- 
tor is an offer of compensation made on 
behalf of the Government, The Govern- 
ment is bound by the offer but not the 
claimant, for, he can seek a reference to 
the Court from the award under Sec- 
tion 18. An gward which has not been ac~ 
cepted by the owner or the person in- 
terested. cannot be relied on by the 
Government as evidence of market value 
of land in a different land acquisition 
proceeding for the simple reason that the 
award contains an unaccepted offer of 
compensation made on behalf of the 
Government, So long the award is not ac- 
cepted by the owner or the person in- 
terested or so long it is not upheld by 
the Court in a reference proceeding, it 
cannot be said that the offer contained 
in the award is an offer of the market 
value of the acquired land. But a clai- 
mant in a different proceeding can very 
well rely on the unaccepted award as 
evidence of the market value and if the 
land be similar to the land in respect of 
which the award relied upon was made, 
the Government will he precluded from 
saying that the offer contained in the 
award does not represent the market 
value of the acquired land. There is, 
therefore, no force in the contention of 
Mr. Chatteriee that the award of the 
Collector in respect of premises No. 33 
could not be relied on by the appellant 
for determining the market value of the 
land of premises No, 32. as the award 
was an unaccepted award. 


17. There is no indication in the 
judgement of the Tribunal in the refer- 
ence proceeding in respect of premises 
No, 33 whether the valuation was made 
by belting method or not. In our view, 
the Tribunal committed an error of law 
in relying on the observations made in 
the decision of the Tribunal relating to 
premises No. 29 for the purpose of show- 
ing that although the reference case was 
dismissed by the Tribunal in respect of 
premises No, 33. the Tribunal had in its 
mind the front belt rate or the basic 
rate. The observations made by the Tri- 
buna] regarding the rate of valuation of 
premises No. 33 in @ different proceed« 
ing, is not evidence, It has been seen 

that there was nothing in the judgment 
of the Tribunal in respect of premises 
No, 33 that the premises was valued by 
the belating method. It is not permissi« 
ble for the Tribunal to rely on a mere 
observation in the judgment in respect 
of premises No. 29 so as to ascertain 

what was in the mind of the Tribunal 
when it decided the reference case re« 
lating to premises No, 33. Re dale the 
judgment of the Tribunal in respect of 
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premises No, 33 having been set aside by 
this Court, it is no longer evidence and 
cannot be referred to. 

18. For the reasons aforesaid, the 

only evidence which is relevant is the 
award ofthe Collector regarding pre- 
mises No, 33. It has been already stated 
that premises No, 33 was valued by the 
Collector at the average rate of Rupees 
1,343/- per cotta. As found by the Tri- 
bunal the average rate of Rs. 1,343/- has 
to be increased by 11.20 per cent. in 
view of the disadvantages of premises 
No. 33. Mr. Gupta. however, submitted 
that in granting an increase of only 11.20 
per cent, for the disadvantages. the Tri- 
bunal acted arbitrarily. In coming to 
the finding that an allowance of 11.20 
per cent, should be given for these dis- 
advantages, the Tribunal relied on the 
evidence of the appellant’s expert D, C. 
Banerjee. Even if we do not agree with 
the reasons given by the Tribunal re- 
garding the percentage which should be 
allowed for the disadvantages. we can- 
not set aside the finding of the Tribunal 
which we consider to be a finding of fact, 
in vey of the limited scope of the ap- 
peal. 
: 19. The Tribunal was of the view 
that there should be deduction of 24 per 
cent, for the largeness of premises No, 32 
and that 24 per cent. should be added for 
the nearness of premises No, 32 from 
Bagmari Lane. The result of the deduc- 
tion and addition was nil as the percen- 
tage was the same in both the cases, In 
coming to the said finding the Tribunal 
relied on the evidence of the experts of 
the parties. So far as the question of 
deduction on the ground of largeness of 
area of premises No, 32 is concerned, it is 
apparent that the Tribunal has committed 
an error. The area of solid land of pre- 
mises No, 32 is smaller than the area of 
solid land of premises No, 33. It was 
argued that as premises No, 33 was larger 
in area than premises No, 29, a deduction 
of 5 per cent. was made from the valua- 
tion rate of premises No. 29 for the pur- 
pose of determining the market value of 
premises No. 33. The award of the Col- 
lector regarding premises No, 33 does not 
show that any such deduction was made. 
We have already held that the reasons 
given by the Collector in connection with 
the reference case cannot be looked into 
as evidence, Apart from that. the market 
value of premises No, 32 is being deter- 
mined on the basis of the valuation of 
premises No. 33 and not of premises 
No, 29. We are. therefore. of the view 
that the Tribunal committed an error of 
law in making a deduction of 24 per cent. 
for the alleged largeness of area of pre- 
mises No. 32, 


20. Premises No, 32 is smaller in 
area than premises No. 33 and the size 
and shape of the former are more or 
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less uniform, but the size and shape of 
the latter are irregular. It is apparent 
from the key plan that the premises 
No, 32 is much better in every respect 
than premises No. 33. Premises No. 32 
being smaller in area than premises 
No, 33, will undoubtedly fetch greater 
value than premises No, 33. This aspect 
has not been considered by the Tribunal, 
We are of the view that a further 5 per 
cent. should be allowed i.e.. 24 per cent. 
for the smallness of area and another 
240) for the nearness of premises No, 32 
from Bagmari Lane. The Tribunal has 
allowed 11.20 per cent, for the disad= 
‘vantages and to this a er 5 per cent. 
should be added. so that the total per- 
centage by which the average rate of 
Rs, 1,343/- per cotta should be increased 
for fixing the market value of premises 
No, 32 comes to 16.20. 


21. In the result, the judgment 
and award of the Tribunal are modified 
as follows :— 

The market value of the land of pre= 
mises No, 32 is determined at the average 
rate of Rs, 1,343/- plus 16.20 per cent. of 
that rate, per cotta. The appellants 
shall be entitled to compensation at that 


rate, 

In addition to the market value cala. 
culated at the above rate, the.appellants 
shall be entitled to a sum of 15 per cent. 
on such market value under Sec, 23 (2) 
of the Land Acquisition Act. 1894. e 
appellants shall also get a sum of Rupees 
500/- only as compensation for the 
damage suffered by them for the delay 
in making the award, under Sec. 48-A of 
the Land Acquisition Act. 


The amount of compensation in ex» 
cess of the amount awarded by the Col« 
lector shall bear interest at the rate of 
six per cent, per annum from the date 
the Collector took possession of the 
acquired premises No, 32 till payment 
of the same into the Tribunal. 

The payment of the enhanced amount 
shall be made by the Collector within 
three months from the date of communi- 
cation of the award to him. 

22. The appeal is allowed in par 
with cost, 

ARUN K, MUKHERJEA, J.:—~ 23 
T agree, . 

Appeal partly allowed, 


oak a 
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Appellant v. The Commissioners for the 
Port of Calcutta and another. Opposite 
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“isp eae os (A) Fauna Port et 
se — Damage to port property 
»~ Whose Liability. z eee 


Brief Note:—- (A) For any damage 
or mischief caused to port property while 
loading or unloading a vessel, the res- 
ponsibility is entirely and exclusively 
that of the Master or Agent of the vessel 
concerned, Question as to who had em- 
ployed the persons causing the damage is 
irrelevant to the fixing of the ae a 3) 

ara 


Manas Nath Roy. for Appellant; B. B. 
Mitter. for Opposite Party No. 1 


ORDER :— This Rule has been issued 
fm respect of an order passed by a Full 
Bench of the Calcutta Small Cause Court 
by which it had dismissed an application 
filed by the petitioner under Section 38 
of the Presidency Small Cause Court Act. 
This application had been filed out of 
time and there was an application for 
econdonation of the delay. I am satisfied 
that the original copy of the judgement 
of the Full Bench had been lost and. as 
such, the delay is condoned. 


2. The opposite party No, 2 hada 
cargo of iron ore to beloadedinto aship 
“M. M. Jag Manek” and of which the 
petitioner is the owner; and in August, 
1964. the vessel was berthed at No, 5 
K, G. Dock. The loading operations were 
being carried on by the men of the 
Stevedore, Messrs. Sharma & Co. At 
about 0.50 a.m. while the porters of the 
above Stevedore were working at hatch 
No, 2 of the vessel and had lowered the 
hopper tub No, 53 loaded with iron ore 
inside the hatch, they negligently failed 
to handle the said tub properly with the 
result that it dashed against the coaming 
of the hatch and it got damaged consider~ 
ably and its handle was‘also broken. The 
Port Commissioner, opposite party No. 1, 
therefore, sued the petitioner as also the 
opposite party No, 2 to recover a sum 
of Rs. 563.75 P., for the above damage. 
The suit was not contested by the op- 
posite party No, 2, but. the petitioner 
contended that it was not liable but the 
liability would be that of the opposite 
party No, 2. This plea was not accepted 
by the learned trial Court, who decreed 
the suit in full against the petitioner. and 
the application by the petitioner under 
Section 38 was also dismissed on the 
same ground. 


3. Mr, Manas Nath Roy. learned 
Advocate appearing for the petitioner, 
submits that the petitioner had nothing 
to do with the appointment of the 
Stevedore, but the Stevedore had been 
appointed by the opposite party No. 2. 
end. as such, the petitioner would not be 
liable for the damage. As the Calcutta 
Port Act. 1890 stands. it appears that the 
Port Commissioners recognize only the 
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vessel in question and none else in res- 
pect of the transactions it may have with 
regard to or in connection with any load- 
ing and unloading of any vessel on its 
docks. Section 89 of the Act bears a clear 
indication to that effect, Under it, if any 
damage or mischief is caused by any of 
the persons employed in the vessel, the 
Master or Agent would be summoned to 
answer touching such damage or mis- 
chief, There can be no doubt of the fact 
that the Stevedore’s men were persons 
employed in the vessel, Mr. Roy points 
Out that they were not employed by the 
Master or Agent of the vessel. But the 
section does not refer to the persons who 
employed them and such consideration 
would be irrelevent. It would suffice if 
the damage is caused by any person em- 
ployed in the vessel. In the circum- 
stances, the suit was rightly decreed 
against the petitioner and this Rule fails 
and is discharged, 


4. Each party will, however. bear 
its own costs is this Court, 


Rule discharged. 








(AIR 1973 CALCUTTA 288 (V 60 C 59) 
ARUN K. MUKHERJEA AND 
M. M. DUTT, JJ. 


s Mathura Prosad Raigharia and others 
Appellants v. State of West Bengal and 
another, Respondents. 


A. F., O, D. No, 13 of 1958, DJ- 11-26 
1971. 


Index Note: (A) Land Acquisition 
Act (1894), S. 18 —— Land acquisition nro. 
ceedings — Lessee accepting valuation of 
land and mot making reference —- Effect 
— (X-Ref:— Evidence Act, Sa 115). 


Brief Note:— (A) Where certain land 
held by a lessee is acquired and the lessee 
accepts the ofter of the Land Acquisition 
Officer in respect of the valuation of the 
land even before the making of the 
award, on reference by the lessor alone 
for valuation and apportionment. the 
lessee cannot claim his share in the en- 
hanced amount of compensation of lessee’s 
interest, In absence of reference by the 
lessee himself he must be held to have 
accepted the award, ATR 1919 Cal 524 (1) 
and AIR 1960 Cal 506, Followed, 

(Paras 16, 17. 22) 

Index Note :— (B) Civil P. C.. O. 23, 
R. 1 — Aprortionment case under S. 30 
of Land Acquisition Act disposed of in 
terms of compromise — State Govern- 
ment not being party to the compromise if 
bound by the order — (X-Ref:—~ Land 
Acquisition Act (1894), S. 30). 


Brief Note:— (B) Where an appor- 
Hionment case in reference by lessor 
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under Section 30 of Land Acquisition Act 
is disposed of in terms, of compromise 
decree passed on basis of compromise 
tween lessee and lessor, and without serv- 
ing any notice on the State Government, 
the order directing apportionment of en- 
hanced amount of compensation is not 
binding on the State Government who 
is not a party to the compromise. 

(Paras 18, 19) 


Index Note :— (C) Civil P. C. 0O. 8, 
R. 5 — Non-denial of vague allegation, if 
amounts to admission. 


Brief Note:— (C) Mere allegation in 
en anplication by lessee claiming without 
any locus standi his share in enhanced 
amount of compensation to the extent 
that the State Government was cognisant 
of the disposal of the apportionment case 
at or about the time of the said disposal 
(according to the terms of the compromise 
between lessee and lessor) is patently 
vague. Non-denial of such a vague 
allegation will not amount to admission 
on the part of the State Government. 

(Para 19) 

Index Note:— (D) Civil P. C., S. 11 
Res judicata — Jvidgmen: later in point 
of time between the parties, if operates 
as res judicata, 

Brief Note:— (D) Where the land 
acquisition tribunal disposed of the ques- 
tion of apportionment of the enhanced 
amount of compensation on basis of com- 
promise between the lessee and lessor, 
and the High Court. thereafter, in ap- 
peal in respect of the valuation of the 
land held that the lessees were disentitl- 
ed from claiming as such the enhanced 
amount of lessee's interest in view of 
their acceptance of Collector’s offer. the 
judgment of High Court being later in 
point of time would prevail and would 
operate as res judicata between the par- 
ties in all subsequent proceedings, 

ğ Hal r (Para 20) 
gses Referred:  Chronolozical Paras 
AIR 1960 Cal 506 = 64 Cal WN 


514. State v, Kesson Chand 1 
(1948) F. A. No. 167 of 1948 (Cal.) f 
9. 10. 11. 14, 20 


AIR 1932 PC 102 = 36 Cal WN 
579. Prag Narain v. Collector of 
Agra 16. 17 
AIR 1922 Cal 412 (2) = 34 Cal LJ 
79, Johar Mull v. Jatindra Nath 21 
AIR 1919 Cal 524 (1) = 23 Cal WN 
720 Secy. of State v. Manohar 
Mukherjee 17 
Jitendra Kumar Sen Gupta and 
Amarendra Nath Gupta. for Appellants; 
B. P. Chatteriee and S. K, Banerjee. for 
Respondents. 
M. M. DUTT, J.:— Thi 
arises out of Order No. 250, dated Alpe 
2. 1957. of the President. Calcutta Im- 
provement Tribunal rejecting the applica- 
tion of the appellants whereby they asked 
1672 mol NG Wir ft_t4o8 
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. the passage as claimed and Rs. 335/- 
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for payment of the whole of the enhanc- 
ed amount of compensation. 


2. The appellants Mathura Prosad 
Rajgharia and others were lessees 
of Premises No, 1, Bahir Surah Road, 
Calcutta, under one Madhushudan Baner- 
jee and Sm, Surabala Devi. for a term 
of sixty years under a registered lense 
dated September 20, 1927. Under the 
terms of the lease. the appellants had 
the option to purchase the lessors’ in- 
terest in the demised property at any 
time within ten years from the dnte of 
the lease. It was further provided in the 
lease that in the event of acquisition of 
the demised property. both the lessnrs 
and the lessees shall be entitled to the 
compensation that would be payable to 
them respectively. 


3. The premises was acquired by 
the Government after the publication of 
the statutory notification and declara- 
tion. The declaration under Section 6 of 
the Land Acquisition Act was made on 
September 4, 1941. The L., A. Collector 
assessed the value of the land at Rupees 
8,73,941/- which represented both Icssors’ 
and lessees’ interest in the land. Before 
the award was passed by the Collector in 
accordance with Section 11 of the Act Mr. 
Satyendra Nath Mitra, Advocate accepted 
the valuation made by the Collector on be- 
half of the appellants as lessees. The nc- 
ceptance was made by the Jearned Advocate 
in writing on the petition of claim filed be- 
fore the Collector in the following terms:— 


“Under instruction from my client, I 
accept Rs. 3,73,941/- as the value of the 
land plus S. A. therein measuring 536 Ka, 
2 Chs. 38 sq. ft. of land excluding area occu- 
pied by Shitola Temple and the grave yik 
on 
S. A. for trees and Rs. 2000/- and S. A. for 
culvert, road and drainape and Rs. 312/- 
and S. A. for two structures in full satisfac- 
tion of my client’s claim as a lessee and 
Rs. 350/- plus S. A. for ghat.” 

4, On August 30, 1943, the Collec- 
tor made a joint award in favour of the 
appellants and their lessors for a total sum 
of Rs. 4,30,788/13/9 pies which included the 
said sum of Rs. 3.73,941/- on account of the 
value of the land and other sums for trees 
ete. Possession of the premises was taken by 
the Collector on October 20, 1943. 


5. The appellants did not make any 
Teference against the award of the Collector 
presumably because they accepted the valua- 
tion made by the Collector throuch their 
Jearned Advocate. On July 6, 1944. the 
lessors Madhusudan Banerjee and Svrabala 
Devi made a reference under Section 18 of 
the Land Acquisition Act for valuation and 
apportionment. The valuation case was num- 
bered as Case No. 66 of 1944 and the Ap- 
portionment case was numbered as Case 
No! 13 of 1947. 
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6. On January 26, 1945, the appel 
lants instituted a suit at Alipore agains: 
their lessors, namely, Madhusudan Banerjec 
and Surabala Devi for svecific performance 
of contract of sale as embodied in the Jease 
dated September 20, 1927. During the pen- 
dency of the suit Surabala Devi transferred 
her interest in the acquired property to the 
appellants by a registered kobala dated 
Aptil 3, 1945. After the said transfer the 
appellants got themselves substituted in place 
of Surabala Devi in the valuation case. 


7. The valuation case was disposed 
of by the Tribunal by its order dated Febru- 
ary 23, 1948. The Collectors award of 
compensation in respect of the land was 
enhanced by Rs. 57,196/6 annas. As to 
the apportionment of the enhanced amount 
between the appellants and Madhusudan 
Banerjee the Tribunal. by its order dated 
March 2, 1948, directed that the question as 
to the apportionment of the enhanced 
amount would be decided in a subsequent 
proceeding to be heard along with the Ap- 
portionment Case No. 13 of 1947. The then 


Province of Bengal made an application for | 


haing added as a party in the Apportion- 
ront case. The application was allowed and 
the Province of Bengal was added as a party 
in the Apvortionment case. An additional 
issue being Issue No. 8 was framed in the 
Apportionment case to the following effect- 

“(8) What was the effect of the accept- 
ance by Mr. Satyendra Nath Mitra, Advo-~ 
cata on behalf of Mathura Prosad Rajeharia 
and others? Js it a bar to their claiming 
we enhanced amount or any portion there- 
o oe 


8. Although it was directed by the 
Tribunal that the subsequent proceeding 
would be started and heard along with the 
Apportionment case, it does not appear that 
any such subsequent proceeding was started. 


It is apparent that after the framing of the. 


additional issue it was not necessary to start 
any subsequent proceeding because the Ap- 
portionment case comprised disputes regard- 
ing the apportionment of the enhanced 
amount. The proposed subsequent proceed- 
ing on the question as to the apportionment 
of the enhanced amount was adjourned sine 
die by order No. 206, dated May 3, 1948, 
of the Tribunal on the prayer of the parties 
with liberty to mention about the matter in 
proper time. The Apnortionment case was 
also stayed till the disposal of the specific 
performance suit instituted by the appellants. 


9, The Government preferred an 
appeal to this Court being F. A. No. 167 
of 1948 against the judgment of the Tribu- 
nal in the valuation case. While the appeal 
in this Court had been pending the specific 
performance suit which was instituted by 
the appellants was compromised and a com- 
promise decree was passed on June 16, 1953. 
According to the terms of compromise, out 
of the sum of Rs. 4,30,788/13/9, jointly 
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awarded in favour of the appellants and 
their lessors by the Collector, a sum of 


Rs. 2,00,000/- was to be awarded to Madhu- 
sudan Banerjee and out of the said sum of 
Rs. 2,00.090/- a sum of Rs. 49,660/- would 
be awarded to Salil Kumar Mitter, the mort- 
gagee of Madhusudan Banerjee in full satis- 
faction of the mortgage dues and the balance 
would be awarded to the appellants out of 
the compensation money in deposit in C. D. 
Case No. 73 of 1943. 


19. After the disposal of the said 
specific performance suit, Mathura Prosad 
Rajgharia as the karta of the joint family 
of the appellants made an application in this 
Court in the said F. A. No. 167 of 1948 
under Order XXII, Rule 10 of the Code of 
Civil Procedure for being added as a party- 
respondent in the said appeal inter alia on 
the ground of the compromise of the said 
specific performance suit and the devolution 
of the interest of Madhusudan Bancrjee on 
the appellants. On the said application 
Mathura Prosad Rajgharia for self and as 
karta of the joint family of the appellants 
was added as a party-respondent. 

11. At the hearing of the said F. A. 
No. 167 of 1948, on behalf of the Govern- 


. ment an objection was taken as to the right 


of the said Mathura Prosad Ruaigharia to 
pursue any objection to the Collector’s award 
either on his own behalf or as the karta of 
the joint Mitakshara family on the ground 
that he accented the Collector’s award. In 
support of the said objection on behalf of 
the Government the attention of this Court 
was drawn to the written note of the said 
Satyendra Nath Mitra, the Advocate appears 
ing on behalf of the appellants, accepting 
the offer of the Collector as to the value of 
the land. Dasgupta J. who delivered tho 
judgment in the said F. A. No. 167 of 1948 
observed as follows— 


“There can be no doubt that in view 
of this acceptance Mathura Prosad Rajgharia 
and others on whose behalf the acceptance 
was made would be disentitled from pursue 
ing a claim as in their capacity of lessees. 
The quetsion, however, is not whether they 
were’ entitled to pursue their claim as les- 
sees but whether on having acquired the in- 
terest of some of the lessors they were en- 
titled to pursue any objection that had been 
made by such Jessors. As has been indicat- 
ed earlier, the reference was made on the 
petition of Madhusudan Banerjee and Sura- 
bala Devi who, it does not appear to be 
disputed, were the lessors. Whatever interest 
Mathura Prosad and others had in August 
1943, was as lessees. I am unable to see any 
legal basis for the argument that a person 
who is precluded from proceeding in one 
capacity must be precluded from proceeding 
in all other capacities. Clearly, if the inte- 
rest of the lessors had continued to be in 
Madhusudan and Surabala, they would _ be 
entitled to pursue their objection to the Col- 
lector’s award in spite of the acceptance by 


1973 


the lessees. It is equally clear that if the 
interest of Madhusudan and Surabala ha 

passed to some persons other than the les- 
sees, those other persons would be entitled 
to pursue the objection once they are 
brought on the record in accordance with 
the provisions of Order XXH, Rule 10 of 
the Code of Civil Procedure. In the present 
case Mathura Prosad Rajgharia was brought 
on the record in place of Surabala Devi 
when the case was pending before the Tri- 
bunal. When any other transferee from 
Surabala would have been entitled to pursue 
objections to the award on the strength of 
Surabala’s petition of objection, I cannot see 
any reason why the lessee should be so pre- 
cluded in his new capacity as owning Sura- 
bala’s interest as lessor. The contention 
that Mathura Prosad Rajgharia was not en- 
titled to pursue the objection to the Collec- 
tor’s award even in his capacity of lessor 
on the basis of transfer from Surabala Devi 
and substitution thereof must therefore be 
rejected.” 


12. It has already been stated that 
the subsequent proceeding for the determi- 
nation of the question as to the apportion- 
ment of the enhanced amount of compen- 
sation was adjourned sine die by the Tribu- 
nal with liberty to the parties to mention. 
Tt appears that before the disposal of the 
said appeal pending in this Court, on be- 
half of the appellants and the said Madhu- 
sudan Banerjee the matter was mentioned 
before the Tribunal in the Apportionment 
case. The said parties filed the certified 
copy of the compromise decree passed in 
the said specific performance suit and the 
Tribunal disposed of the Apportionment 
case by Order No. 108, dated June 29, 1953, 
as follows: 


= “I direct in accordance with the said 
terms of compromise that a sum of Rupees 
2,00,000/- be awarded to Madhusudan Ba- 
nerjee and out of this sum of Rs. 2,00,000/- 
a sum of Rs. 49,660/- be awarded to his 
mortgagee Salil Kumar Mitra in full satis- 
faction of his mortgage duts and. the 
balance be awarded to the applicants Ma- 
thura Prosad Rajgharia and others out of 
the compensation money in deposit in C. D. 
Case No. 73 of 1943. 


K & ý E 


T further direct that the amounts awarded 
to Madhusudan Banerjee and his mortgagee 
Sall Kumar Mitra be paid to them when 
the sale proceeds are received. Each party 
will bear his or their own costs. Case dis- 


posed ct. This order also governs Casa 
No. 73 of 1943 (C. DJ”. 
13. Long after the passing of the 


said order dated June 29, 1953, the appel- 
Tants made an application on April 26, 1957, 
before tbe Tribunal praying for an order of 
payment of the entire enhanced amount of 
compensation with interest and costs amount- 
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ing to Rs. 1,02,341/2/9. The application was 
opposed by the State of West Bengal. 


14. The contention of the State of 
West Bengal was inter alia that the appel- 
lants were precluded from claiming the les- 
sees’ interest in the enhanced amount of 
compensation by reason of their acceptance 
of the Collector’s award and also in vicw of 
the fact that the appellants did not prefer any 
objection against the Collector’s award by 
making a reference under Section 18 of the 
Land Acquisition Act. Further, it was con- 
tended that in view of the judgment of this 
Court in the said F. A. No. 167 of 1948 
the claim of the appellants for the lessees’ 
interest in the enhanced amount of comnen- 
sation was barred by res judicata. On behalf 
of the appellants it was urged before the 
Tribunal that after the disposal of the An- 
portionment case by the said order No. 
108, dated June 29, 1953, including the 
jssue as to the apportionment of the en- 
hanced amount of compensation the State 
of West Bengal was debarred and precluded 
from questioning the appellants’ right to 
receive the entire amount of compensation 
consisting of both the lessees’ and the les- 
sors’ interest, . It was further contended on 
behalf of the appellants that the interest of 
the lessors having merged in them in view 
of the said compromise decree passed in the 
said specific performance suit, the appel- 
lants were entitled to withdraw the entire 
amount. 


15. The Tribunal overruled al! the 
contentions of the appellants and by its 
Order No. 250, dated August 2, 1957, dis- 
missed the .application of the appellants for 
the withdrawal of the enhanced amount of 
compensation. The Tribunal further direct- 
ed hearing of the Issues Nos. 7 and 8 fram- 
ed in the Apportionment Case No. 13 of 
1947 as according to the Tribunal these two 
issues were not disposed of by the said order 
No. 108, dated June 29, 1953. Hence, this 
appeal by the appellants against the said 
order of the Tribunal dated August 2, 1957. 


16. On behalf of the appellants the 
same contentions which were made before 
the Tribunal were repeated before us by 
Mr. Sen Gupta, learned Advocate for the 
appellants. Mr. Sen Gupta submitted that 
under Section 18 of the Land Acquisition 
Act only a person who accepted the award 
of the Collector would be precluded from 
making a reference under Section 18. W 
was contended that as the acceptance of ‘he 
offer of the Collector as to the valuator 
of the land was made by the appellants 
through their Advocate Mr. Satyendra Nath 
Mitra before the Collector passed the award 
it could. not be said that the appellants ac- 
cepted the award and that accordingly tt- 
appellants would not be debarred “from 
claiming the lessees’ interest in the enhanced 
amount of compensation. This argument of 


292 Cal. [Prs. 16-18] Mathura Prosad 


Mr. Sen Gupta is without any substance. 
The award of the Collector may be accepted 
either by express terms or impliedly. Sec- 
tion 18 prescribes a time limit within which 
one has to make an application for refir- 
ence against the award of the Collector, If 
no such reference is made by a person wiih- 
in the period prescribed by Section 18, if 
must be held that the award has been accept- 
ed by the said person. In the instant case, 
if the appellants were aggrieved by the Col- 
lecter’s valuation, the appellants should have 
mate a reference under Section 18. The 
apncilants not having done that, it must os 
held that the appellants accepied the award 
of the Collector. We have already stated 
that before the award was passed the appel- 
lonis accepted the offer of the Collector re- 
cording the valuation of the land through 
inar Advocate Mr. Satyendra Nath Mitra. 
That acceptance was made in unequivocal 
terms in writing under the hand of the Ad- 
vacate on the petition of claim. The appel- 
lanis, therefore, are debarred and precluded 
from claiming lessees’ interest in the enhanc- 
ed amount of compensation. The view 
which we take finds support from the deci- 
sion of the Privy Council in Prag Narain v. 
The Collector of Agra, 36 Cal WN 579 = 
(AIR 1932 PC 102) where it has been laid 
down by their Lordships that when there are 
two claimants and one of them agrees to 
accept a certain valuation and his share at 
a certain ratio in relation to the other claim- 
ant and an award is made in respect of both 
claimants on such basis, the second claim- 
ant, if he causes a reference to be made as 
to the amount alone but not as to the appor- 
tionment, cannot, on the amount being it- 
creased, claim the whole thereof minus tha 
sum which the first claimant had accepted 
by agreement on the basis of the lower 
valuation and that he is only entitled to his 
share according to the ratio of apportion- 
ment by which he is bound and the gain is 
a gain of the authority which acquired the 
land. Relying on this principle of law laid 
down by the Privy Council it was submitted 
on behalf of the respondent the State of 
West Bengal that the lessees’ interest in the 
enhanced amount of compensation would 
go to the acquiring authority which is the 
State of West Bengal. 


17. On this point there are two dc- 
cisions of this Court, the first one is the 
decision in the Secy. of State v. Manohar 
Mukherjee, 23 Cal WN 720 = (ATR 1919 
Cal 524 (1)). In that case a Division Bench 
of this Court has held that where in a pro- 
ceeding under the Land Acquisition Act the 
tenants accepted the Collector's valuation 
but the landlord objected to it and asked for 
a reference and the Judge allowed an cst- 
cess amount representing all the interests in 
the land, the tenants were not entitled to 
any portion of the excess amount allowed 
by the Judge. This case is directly on tke 
point under consideration before us. Mr. 
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Sen Gupta sought to distinguish this case by 
drawing our attention to an observation 
made by their Lordships as follows— 


“The tenants accepted the award of the 
Collector and did not ask for any reference 
to the Judge nor taken any exception to the 
award before the Judge.” 


It was submitted by Mr. Sen Gupta that in 
that case the tenants accepted the award 
but, the apvellants before us did not accept 
the award but accepted the offer of the Col- 
lector before the award was made. In our 
view, this is a distinction without any dif- 
ference. We have already stated above that 
an award will stand accepted for the omis- 
sion of a claimant to make a reference under 
Section 18 within the time limit prescribed 
by that section. The other Bench decision 
of this Court in the State of West Bengal 
v. Kesson Chand Kocher, AIR 1960 Cal 506 
followed the principle of Jaw laid down in 
the above Privy Council case 36 Cal WN 
579 = (ATR 1932 PC 102) and in the case 
of 23 Cal WN 720 = (AIR 1919 Cal 524 
(1)). We accordingly overrule the conten- 
tion of Mr. Sen Gupta and hold that by ac- 
cepting the award of the Collector resard- 
ing the valuition of the land, the appellants 
precluded themselves from claiming the les- 
sees’ interest in the enhanced amount of 
compensation. 


48. Mr. Sen Gupta argued that the 
Order No. 108, dated June 29, 1953, whereby 
the Tribunal disposed of the Apportionment 
case would operate as res judicata between 
the partics and that the respondent State of 
West Bengal was not entitled to raise any 
objection to the appellants’ claim for the 
lessees’ interest in the enhanced amount of 
compensation. The learned Advocate fop 
the State of West Bengal submitted before 
us that the State of West Bengal was not 
given any notice before the Apportionment 
case was taken up for hearing at the in- 
stance of the appellants. It has already been 
noticed that the hearing of the proposed 
subsequent proceeding on the question of 
the apportionment of the enhanced amount 
of compensation was adjourned sine die by 
Order No. 206, dated May 3, 1948, and the 
Apportionment case was also adjourned till 
the disposal of the specific performance suit 
instituted by the appellants. As already stat- 
ed no such subsequent proceeding was ini- 
tiated on the question of apportionment, 
but a new issue was raised in the Apportion- 
ment case. The effect of the said order 
No. 206 was that the Apportionment case 
stood adjourned sine die. After the com- 
promise decree passed in the specific per- 
formance suit. the appellants and the said 
Madhusudan Banerjee mentioned the matter 
before the Tribunal and the Tribunal dis- 
poszd of the Apportionment Case No. 13 of 
1947 on consent by its order No. 103, dated 
June 29, 1953. It does not appear from the 
record that before the matter was mentioned 
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by the appellants and the said Madhusudan 
Banerjee, any notice was served on the res- 
pondent State of West Bengal. It was, curi- 
ous that the Tribunal proceeded to dispose 
of the Apportionment case in accordance 
with the compromise decree on the prayer 
of the appellants and their erstwhile lessor 


’ Madhusudan Banerjee without service of any 


notice on the respondent. In the order ap- 
pealed from the Tribunal has held that by 
the said order dated June 29, 1953, the ques- 
tion as to the apportionment of the enhanc- 
ed smount of comvensation so far as les- 
sees’ interest was concerned, was not dispos- 
ed of but only the disnute between the 2p- 
pellonts and Madhusudan Banerjee 1n TeS- 
pect of the annortionment of the Collector’s 
valuation of the land was disonsed of by 
the snid carder by consent of the appellants 
and the snid Madhusudan Banerjee in ac- 
cordance with the terms of the compromise 
decree. Mr. Sen Gunta strenuously ursed 
before us that the compromise decree con- 
tained terms regarding the apportionment of 
the enhanced amount of comnensation and 
thit by the said order dated June 29, 1953, 
the Anvortionment case having been dispos- 
ed of in terms of the comrromise decree, it 
must be held that the question as to the ap- 
portionment of the enhanced amount of 
compensation was also disposed of by the 
Tribunal by its said order. It may be that 
the compromise decree also contained terms 
of settlement of disnutes over the apnortion- 
ment of the enhanced amount of compen- 
sation between the appellants and the said 
Madhusudan Banerjee and the dicnosal of 
the Annortionment case in accordance with 
the terms of the compromise decree is a dis- 
posal of the question of annortionment of 
the enhanced amount of comnensation. But, 
here we are concerned whether withont ser- 
vice of anv notice on the resnondent hefore 
the Arnortionment canse was disnased of by 
the consent of annellarts and Madhusudan 
Banerjee, the order disnosine of the Anror- 
tionment case .would be binding unon the 
Tesnondent State of West Bengal. The State 
af West Reneal was not a party to the com- 
promise decree or to the compromise effect- 
ed hefore the Tribunal. It is now well-esta- 
blished nrincinle of Inw that a comnromise 
decree is not binding unon a person who is 
not a oorty to the compromise. Onr atten- 
tion wes drawn to the following statements 
mode hvy the anrellants in naractanh 5 of 
their retition hefore the Tribunal claiming 
the entire enhanced amount of compensa- 
tion:— 

“The State of West Bengal though cog- 
nisint of the disposal of the said Apportion- 
ment case at or about the time of the said 
disposal, and in any event on or about 6th 
September, 1956, when the petitioners ap- 
prised it of the same by letter dated 6th Sep- 
temb2r. 1956, took no steps to have any 
apnortionment of the compensation money 
determined between the lessor and the les- 
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see, for which the State applied and had it- 
self joined as party to the said Apportion- 
ment case for protecting any possible inte- 
Test of the State in the matter.” 


19. Tt was contended that the alle- 
gations made in the aforesaid statements 
were not denied by the State of West Ben- 
gal. In paragraph 28 of its netition of ob- 
jection the State of West Benzol dealt with 
the said allegations made in paragraph 5 of 
the petition of the appellants. Tn parosreph 
28 it was alleged by the State that the st- 
ject-matter of the Apporionment Case No. 
13 of 1947 was the apportionment of the 
compensation money as awarded by the 
Collector and originally remitted to the Tri- 
bunal and did not and could not cemmrise 
the enhanced amount which bèd not been 
determined at that point of time and not 
remitted to the Tribunal. It is true. that the 
State of West Bengal did not deny that they 
were aware of the disposal of the Anportion- 
ment case and did not take steps to get the 
order set aside. The allerations made by 
the appellants in paracraph 5 are on the 
face of it vague allegations inasmuch as the 
appellants did not specify the point of time 
when the State of West Benzal came to 
know of the disposal of the Anvortionment, 
case. It was merely alleged that the State, 
of West Bengal was cognisant of the dispo-: 
sal of the Apportionment case at or about! 
the time of the said disposal. That is pa- 
tently a vague allegation and non-traverse 
of a vague allegation, in our view, is not 
tantamount to an admission on the part of 
the State of West Bengal. But, one thing 
is plainly clear that although the apnellants 
did not serve any notice on the State of 
West Bengal, the appellants and Madhu- 
sudan Banerjee mentioned the matter before 
the Tribunal for the disposal of the Apnor- 
tionment case by consent of the appellants 
and the said Madhusudan Banerjee in accord- 
ance with the compromise decree. In the 
circumstance, we are unable to hold that 
the order of the Tribunal dated June 29, 
1953, is binding on the State of West Beneal 
even assuming that it disposed, of also the 
question as to the apportionment of the en- 
hanced amount of compensation. 


20. From another point of view also 
the claim of the appellants for the whole of 
the enhanced amount of compensation would 
be barred. The judement of this Court in 
the said F. A. No. 167 of 1948 was passed 
after the disposal of the Apportionment case 
in the presence of the anpellants. This court 
in considering the question as to the locus 
standi of the apnellants to pursue their cb- 
jection to the appeal by the State against the 
enhancement of the valuation, decided that 
the appellants were disentitled from claiming 
in their capacity of lessees, the enhanced 
amount of Jessees’ interest in the comnensi- 
tion in view of their acceptance of the Col- 
lector’s offer made by the appellants through 
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their Advocate Mr. Satyendra Nwa Mitra. 
It does not appear that durine the erring 
of the said appeal the appellants brought to 
the notice of this Court either the said com- 
promise decree or the said order af the Tri- 
bunal disposing of the Apportonmənt case 
by consent of the appellants and the said 
Madhusudan Banerjee in accordanc: with 
the said compromise decree. Evcn assumine 
that the order of the Tribunal disposed of 
the question of apportionment of the en- 
hanced amount of compensation. the judg- 
ment of this Court being later in point of 
time will, in our view, prevail and would 
operate as res judicata between the partic3 
in all subsequent proceedings on the princi- 
ple that where successive decrees ore passed 
between the same parties over the same sub- 
ject-matter of dispute, the last of such dec- 
rees would prevail and operate as res judi- 
cata between the parties in any subsequent 
suit or proceediag. From the aforesaid 
view of the matter, the appellants are not 
entitled to succeed in respect of thoir claim 
to the entire enhanced amount of compen- 
sation. 


21. Lastly, it was contended by Mr. 
Sen Gupta that on the passing of the decree 
for specific performance of contract trans- 
ferring title to the enhanced amount of com- 
pensation ia favour of the appellants, that 
title would relate back to the date of the 
agreement which was embodied in the Icast 
dated September 20, 1927. In the instant 
case, no fitle to the property passed under 
the lease dated September 20, 1927, in res- 
pect of the lessors’ interest in the property 
which was leased to the appellants for 60 
years with an option of purchase of the les- 
sors” interest. If the proposition of Mr. Sen 
Gupta is accepted in that case it would 
come to this that on September 20, 1927, 
the appellants acquired the title of the lessor 
in the property by the said document of 
lease which is absurd on the face of it. So 
Jong the conveyance of the lessors’ interest 
in the property is not made there cannot be 
any question as to the passing of the les- 
sors’ interest in favour of the appellants. 
We are unable to accept the contcriion of 
Mr. Sen Gupta that on the pesanz of the 
decree for specific performance of tha con= 
tract as embodied in the document o” feasa 
dated September 20, 1927, the lessor.” inte- 
rest in the property stood iransicrred with 
effect trom September 20, 1927. 3n support 
of the said contention Mr. Sen Guria relied 
upon a decision of this Court in Joh- Mull 
Bhutra v. Jatindra Nath Bose, 34 Cal LY 79 
= (AIR 1922 Cal 412 (2)). In ttrt case it 
bas been held that when a suit for “vecie 
performance of a contract for tan'er of 
immovable property is ended by a furl dec- 
tee transferring the title, that tide relates 
back to the date of the agreement on which 
the suit is based. The principle whic’) has 
been laid down in the aforesaid case is ap- 
plicable only to the special facts and cir- 
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cunisfances of that cxe. What happened 
in that case was that in the document of 
lease whereby permancnt lease in respect 
of səveral properties was granted it was 
stipulated that if any other parcel of land 
Wes discovered to have been omitted by mis- 
take. a supplementary deed would be exe- 
cuted in respect thereof in favour of the 
essee. The contingency contemplated bap- 
pened and it was discovered that the ten- 
ancy in dispute hed been left out by mis- 
fake from the list of tenancies in the sche- 
dule to the leass. The lessees sued for spe- 
cific performance of the contract contained 
in the lease and obtained a decree. On the 
aforesaid facts it was held that the deerce 
for specific performance of the contract 
transferring title to the lessee would relate 
back to the date of the agreement. By the 
lease, in that case, not only the properties 
mentioned in the schedule thereof were de- 
mised but also the properties which were 
omilted to be included in the schedule 
through mistake. In that context it was 
held that on the passing of the decres for 
specific performance of contract, the title 
of the lessee to the disputed property would 
Telute back to the date of the agreement. We 
cannot read the decision as having laid 
down such a very wide proposition of law 
əs contended by Mr. Sen Gupta. In the in- 
stant case, as has already been stated there 
was no question of transferring of Iessors’ 
interest under the lease dated September 20, 
1927. The principle of law laid down in 
the said decision in 34 Cal LI 79 = (AIR 
1922 Cal 412 (2)) has no application to the 
facts ond circumstances of the instant case. 
The contention of Mr. Sen Gupta about the 
relation back of title is overruled. 


22. Tt is not disputed before us on 
behalf of the respondent State of West Ben- 
gal that the appellants are entitled to the 
lessors’ interest in the enhanced amount of 
compensation. That has also been found by 
the Tribunal by its order appealed from. 
After careful consideration of the facts ond 
circumstances of the case and the conten- 
tions of the parties before us we hold that 
the arpellants are not entitled to the lessees’ 
interest in the enhanced amount of compen- 
sation. 


Lee Before we conclude, we fail to 
uudersiand that although the Tribunal came 
to the came conclusion cand overruled tka 
claim of the appellants to the lessees? inte- 
zest iz the enhanced amount of compensa- 
tion, i^e Tribunal directed hearing of Ic-ue 
Ne 3 lore with Issue No. 7 framed in ihe 
Aproriionment case. We do not feel any 
neecs<ty for any further hearing on [+.us 
No, 8 or for the determination of that sue 
inasmuch as Issue No. 8 stands determined 
by the order of the ‘Tribunal appcaled 
agains:. 

24, In the result, we affirm the crder 
No. 250, dated August 2, 1957, passed by 
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the President, Calcutta Improvement Tribu- 
nal subject to this that there is no necessity 
for any further hearing on Issue No. 8 fram- 
ed in the Apportionment Case No. 13 of 
1947. The appeal is dismissed with costs, 
hearing fee being assessed at 10 Gold Mo- 
bors only. The alternative application 18 
also dismissed without cost. 


ARUN K. MUKBERJEA, J.:— 
T agree. Appeal dismissed. 


25. 
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Index Notes— (A) Civil P. C., Section 
2 2) — Decree — Groes copy of a Nota- 
rel Mortare Band execwted onder the 
Feereh Low hes tke fomo of a decree. (X- 
Ree Chanomeanare Merger) Aet (1954), 
Soran 19 (2)). N.Meh— Cherdernacore 
(Arterton ef Laws) O-ter (195% Paras 7 
ara Oh OK-Rof:— Chan tersesare oe 

ton) Renulation (1932), Ree". O). 
Par : (Peres 24, 34) 


Brief Note-— (A) Thus the Grosses 
cony can be executed under the Indian law 
without filing a suit. The risht obtained 
under the Grosses cony is a substantive right 
and not a procedural one and was preserv- 
ed under the Indian Inw after merger of 
Chandernagore. This right is not inconsis- 
tent with the provisions of the Civil P. C. 
(Case law discussed). 

(Paras 13, 15, 17, 24. 34) 

Intex Note— M) Limitation Act (1998), 
Section 29 (2) — Craon envy of Nofarial 
Morteaqos Rend — Execution of — Limita- 
tian, (X-Refr— Feareton  Jnricdiction Act 
(19457), S-ction 4. (X-Ref:— French Civil 
Cote, Artele 2262). 

Brief Nofe:— (8) By virtue of a notifi- 
cation issued under Section 4 of the Foreien 
Jurisdiction Act (1947) arnlvine Section 29 
(2) of the Limitation Act (1998) to Chander- 
nacocre, the limitation period of 30 years 
prescribed under the French T.aw for execu- 
tion of Grasses copy of Notarial Mortgage 
Bond was saved. (Paras 24, 34) 


Caceg Referred: Chroanolovical Paras 
ATR 1962 Cal 34 = 65 Cal WN 437, 
Bhubon Chandra Sadhukhan v. 
Biswanath Dev 19, 32 
(1960) 64 Cal WN 539, Tulsi Charan 
v. Kaneali Charan 19 
(1959) 63 Cal WN 961,  Sourendra 
Kumar Saha v. Bibhuti Roy 19, 23, 48 
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1955) F. M. A. No. 50 of 1953, D/- 
i 5) T955 (Cal), Gour Mohan v. 
Gokul Chandra . 9, 44 
(1953) 57 Cal WN 522, Sachindra Nath 
Das v. Lilabati Dasi 45 
AIR 1952 Cal 588 = 56 Cal WN 500 
(SB), Sandar Mawli Dutt v. The 
State 15, 34 


A. D. Mukherjee with Barun Kumar 
Roy Chaudhury, Bijan Behari Mitter and 
Sakti Prasad Mukherjee, for Appellant; 
Radha Kanta Bhattacharjee and Madan Mo- 
han Ghose, for Respondent. 


S. C. GHOSE, J.:— In this reference 
two questions have been referred to the 
Special Bench, to wit:— 

(D What. in law, is the nature of a 
Notarial Bond (Grosses Copy) under the 
French Law in relation to the Indian Law 
and what is the mode of its enforcement? 

(2) What. if any, is the Inw of limita- 
tion, applicable to such enforcement, and 
what, if any, is the article of the Indian 
Limitation Act, applicable to such cases, 


after the introduction of that Act in the 
French territory of Chandernagore? 
2. Orieinally the reference was 


heard by a Bench consisting of three learn- 
ed Judees. As their Lordshivs could not 
come to an unanimous decision, their Lord- 
shins under Rule 6-A read with Rule 9 of 
Chapter VII of the Rules of the Appellate 
Side of this Court referred the matter to my 
Lord the Chief Justice for referrine it to a 
Inareer Bench. Hence this matter has come 
before us. 


3. The case arises out of an objec- 
tion petition filed under Section 47 of the 
Code of Civil Procedure whereby the Ap- 
pellant before us objected to the execution 
of a Grosses copy of a Notarial Mortgage 
Bond executed by the Appellant on Septem- 
ber 2, 1949, in the city of C handernacore, 
then a part of the French Renublic. Chan- 
dernagore, until it was de facto transferred 
to India on May 2, 1950, was enverned by 
the French Laws. A Decret which corres- 
ponds to an Ordinance or Rerulation in cur 
country was promulgated on November 23, 
1887, by the Governor of French India. 
The said Decret was in regard to the orea- 
nisation of the profession of Notaries. Ac- 
cording to the said Decret, a Notary or 
Notaire was a public officer appointed to 
take charge of deeds and contracts for the 
purpose of authenticating the same. The 
party had to deposit the original deed be- 
fore the Notary and obtain the suthenticat- 
ed copy known as ‘Grosses Cony’. A mort- 
gage bond deposited with a Notarv, a ‘gras- 
ses copy’ whereof used to be delivered to 
the mortgagee, was made out in an execu- 
tory form, that is to say, in the same terms 
as a judgment of a Court of Law. Tf the 
morteacor defaulted in payment of the mort- 
gagee’s dues under the mortease within the 
Stipulated date, the grosses copy of the 


296 Cal. = [Prs. 3-12] 


mortgage bond could be executed as a dec- 
tee of a Court of Law in accordance with 
Article 545 of the French Civil Procedure 
Code. To bring the Law applicoble at 
Chandernagore in conformity with those in 
West Bengal after Chandernagore was trans- 
ferred to India, first de facto and then de 
jure several orders were promulgated and/or 
Statutes enacted. 

4, The first in point of time was 
the Chandernagore (Application of Laws) 
Order, 1950, which was promulpated by 
the Central Government in exercisc of the 
powers conferred by the Foreien Jurisdic- 
tion Act, 1947 (Act XLVI of 1947). By 
ard under the said order the Jaws preva- 
tent in Chandernagore immediately before 
the commencement of the said order, that 
is to say, immediately before May 2, 1950, 
as corresponded to the enactments to these 
strtutes mentioned in the schedule of the 
said order ceased to be operative or have 
any eflect “save as respects things done or 
omitted to be done before the commence- 
ment of the said order”. 


5. Two of the said enactments men- 
tioned in the said schedule were Bengal 
Agra and Assam Civil Courts Act, 1887, 
and the Code of Civil Procedure. 1908. 
With effect from May 2, 1950, Civil Courts 
under the Bengal, Agra and Assam Civil 
Courts Act were set up, proceedings where- 
in were governed inter alia by the Civil 
Procedure Code and the corresponding 
French Law and the French Civil Procedure 
Code, amongst others ceased to be opera- 
tive in Chandernagore. 


6. The second Ordinance for the 
purpese above mentioned was the Chander- 
narore (Administration) Regulations, 1952, 
which was published in the Gazette of India 
on June 30, 1952, and was promulgated by 
the Government of India after the de jure 
transfer of Chandernagore to India with 
effect from June 9, 1952, by means of a 
Treaty between French and Indian Govern- 
ments. Section 11 of the said Regulation 
empowered the Central Government to ex- 
tend certain further Indian statutes to Chan- 
dernagore which was done in fact and cor- 
responding laws enforced in Chandernagore 
were repealed. 

7. The Chandernagore (Merger) Act, 
1954, and the Chandernagore (Assimilation. 
of Laws) Act, 1955 which were passed on 
the merger of Chandernagore with West 
Bengal were two of the last statutes enact- 
ed for the purpose of applying laws in 
Chandernagore uniformly with those in the 
rest of West Bengal. The first mentioned 
Act was a Cenfral Act and the last was a 
West Bengal Act. Thus there was gradual 
transformation of laws enforced in Chan- 
dernasore as mentioned above. 


8. The appeal including the afore- 
said questions which have been referred to 
the Special Bench arises out of an order of 
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the learned Subordinate Judge, Hooghly, of 
December 22, 1956, dismissing a petition of 
objection under Section 47 of the C. P. GC 
filed on April 9, 1956, by the appellant ob- 
jecting to the prayer for execution in tabular 
form under Order 21, Rule 11 of the Civil 
Procedure Code filed by the respondents on 
January 19, 1956, for service of notice to 
the appellant and thereafter issue of sale 
proclamation of the properties mentioned in 
the grosses copy of a Notarial Morigase 
Bond executed by the appellant on Sestem- 
ber 2, 1949. Í 

_ ® The first objection to the execu- 
tion raised by Mr. Apurbadhan Mukherjee 
the Iearned Advocate for the appellant was 
that the grosses cony of a Notarial Mortgage 
Bond was not a decree within the meaning 
of the Code of Civil Procedure and could 
not. therefore, be executed as a decree 
under the Code of Civil Procedure. ‘The 
mortereee has to file a suit in accordance 
with the provisions of the Code of Civil Pro- 
cedure for enforcing the mortgage and ob- 
tain a preliminary mortgage decree and 
thereafter a final mortgage decree before 
he can put the decree into execution or pro- 
ceed to sell the mortgaged property. 


10. Secondly Mr. Mukherjee con- 
tended that assuming that the said Grosses 
Notarial Mortgage Bond had or has the 
force of a decree it could be executed only 
within three years from the date of the said 
Mortgage Bond which had expired long 
prior to the date when the application for 
execution was made. The said Grosses Nos” 
tarial Mortgage Bond is now barred by the 
Laws of Limitation. 

li. Lastly Mr. Mukherjee contended 
that at the most the said Grosses Notarial 
Mortgage Bond is a foreign Judgment or 
decree and a suit has to be filed in accord- 
ance with the porvisions of the Code of 
Civil Procedure to obtain a decree on the 
said foreien judgment before execution can 
be applied for or had. 

12, It has already been noted that a 
Notary under the French Law had to deli- 
ver a Grosses copy of a mortgage bond exe- 
cuted and filed before him in executory 
form by virtue of Article 545 of the French 
Civil Procedure Code. Such a grosses copy 
in executory form could be executed as a 
decree in accordance with the French Laws 
prevalent in Chandernagore and the holder 
of such a prosses copy could put the same 
inio ‘execution without having to file any 
suit for the enforcement of the mortgage. 
In the instant case the French Bond was 
executed on September 2, 1949, and was 
dated the same day. Upon such execution 
of the Notarial Mortgage Bond and delivery 
of a grosses copy thereof to the mortgagee 
the mortgagee acquired a right to execute the 
same without having to file a suit for the en- 
forcement thereof. Upon the coming into 
force of the Chandernagore (Application of 
Laws) Order, 1950, such French Laws as cor- 
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responded with the statutes mentioned in the 
schedule to the said order stood repealed. 
Nonetheless the existing rights of parties on 
that date including the right of the respon- 
dent mortgagee to execute the said grosses 
copy of the Mortgage Bond without having 
to file a suit therefore were preserved by 
the saving clause contained in the para 7 
of the said order. According to the provi- 
sions of the said order, neither the French 
Laws nor the French Code or Procedure in 
their entirety ceased to be operative but only 
so much of it ceasèd to be in force as cor 
respcided to the statutes stated in the Sche- 
dule or subsequently added to the schedule, 


13. The right to execute is in our 
opinion a substantive right like the right of 
appeal. This right had or has nothing to 
do w'th the procedure for exccution. The 
right is the right to have the mortgased pro- 
perty sold without filing a suit. The said 
right certainly is not the same ‘as the method 
or manner or process to be followed in our 
opinion to execute the said bond. 


44, The Code of Civil Procedure 
does not contain any provision whereby a 
similar substantive right ie. to have such 
an instrument executed without the neces= 
sity of filing a suit has been conferred. Ana- 
logy to such deeds may be had from certi« 
ficates issued under Public Demand Reco- 
very Act or the Income-tax Act which are 
executed straichtway. Article 20 of the 
Decret of 1887 mentioned above reads as 
follows:— 

“They (Notarial Deeds) are executory in 
the whole extent in the territory of the Re- 
public etc.” 

15. The same was or is not incon- 
sistent with the provisions contained in the 
Code of Civil Procedure and thus was in 
force on or before the ‘appointed day’ men- 
tioned in the Regulation of 1952. Such 
right was continued by Regulation 8 of the 
Chandernagore (Administration) Regulation 
of 1952, mentioned above. The said Regu- 
lation is set out hereunder:— 

_ Save as otherwise expressly provided 
in this Regulation all laws in force in the 
free town of Chandernagore immediately 
before the appointed day shall continue in 
force until repealed or amended by a com- 
petent Lenislature or authority.” 

Thus both the substantive and the adjective 
Freech Law applicable to a Grosses Copy 
of Notorial Mortgage Bond were continued 
both by the Order of 1950 and the Regula- 
tion of 1952 and were only repealed by the 
Char4-marore Merger Act of 1954. ` Our 
aforesid view is consonant with that of the 
Speris] Bench in Sandar Mawli Dutt v. The 
Stete. 1952) 56 Cal WN 500 = (ATR 1952 
Cal S88) (SB). The Special Bench in that 
case had to consider only the Chandernagore 
(Application of Laws) Order, 1950. 

16. By Section 18 of the Chander- 
nagore (Merger) Act, 1954, all the laws in 
force in Chandernagore which had not till 
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then been superseded were repealed but sub- 
section (2) of Section 18 of the said Act 
kept alive the right to execute a grosses 
copy of a Notarial Mortgage Bond which 
was a substantive right acquired prior to the 
enactment of the said Act. The said sub- 
section in express term also preserved or 
kept alive the remedy in respect of such 
right. The method or manner of enforcing 
the said grosses copy by executing the same 
is one of the remedies kept alive by the said 
sub-section (2) of Section 18 of the said 
Act. We set out below sub-section (2) of 
Section 18:— 


“18 (2). The repeal by  sub-secticn (1) 
of any corresponding law shall not affect— 

(a) the previous operation of any such 
law; or 

(b) any right, privilege, obliration or 
Viability acquired, accrued or incurred under 
any such law; or 

(c) any penalty, forfeiture or punish- 
ment incurred in respect of any offence 
committed against any such law; or 

(d) any investigation, legal proceedings 
or remedy in respect of such right, privilege, 
obligation, liability, penalty, forfeiture or 
punishment as aforesaid; and any such in- 
vestigation, legal proceedings or remedy may 
be instituted, continued, or enforced, and any 
such penalty, forfeiture, or punishment may 
be imposed as if this Act bad not been 
passed.” 


17. Neither the order of 1950 
the Regulation of 1952 as we have noted 
earlier did affect any right including such 
tight of a mortgagee, or any privilege, obli- 
gation or liability acquired, accrued or in- 
curred prior to May 2, 1950. 


18. "By reason of the premises in the 
instant case the mortgagee acquired the 
right to execute the said grosses copy of the 
Notarial Mortgage Bond without having to 
file a separate suit for the enforcement of 
the mortgage prior to May 2, 1950, and 
cannot be said to have lost that right even 
though that right was sought to be enforced 
only on January 19, 1956. after the period 
of payment provided in the said Bond had 
expired. 


19. The Procedure in execution be- 
ing a part of the adjective law must be gov- 
erned by the procedural law prevalent at 
the time of execution that is to say, the 
Civil Procedure Code of 1908. For, there 
is no vested right in procedure. That a pros- 
ses copy of a Notarial Mortgage Deed could 
be executed as a decree has been held in 
the unreported case of Gour Mohan v. 
Gokul Chandra, F. M. A. No. 50 of 1953 
(Cal), a decision of S. R. Das Gupta J. 
and Mullick J. of January 20, 1955. Refer- 
ence may also be made in this connection 
to two Division Bench decisions of this 
Court in Sourendra Kumar Saha v. Bibhuti 
Roy, (1959) 63 Cal WN 961 and Tulsi Cha- 


nor 


298 Cal. = [Prs. 19-30] 


ran v. Kangali Charan, (1960) 64 Cal WN 
539 and a Single Bench decision of P. Chat- 
terji J. in Bhuban Ch. Sadhukhan v. Biswa- 
nath Dey reported in 65 Cal WN 437 = 
(AIR 1962 Cal 34). Although there is some 
conflict in the decision reported in (1959) 
63 Cal WN 961 with that of (1960) 64 Cal 
WN 539, in regard to the question as to 
whether a grosses copy of a Notarial Mort- 
gage Bond executed after May 2, 1950, can 
be executed straightway, we are not cailed 
upon to decide the said point in the instant 
reference. 


20. Thus in our opinion the first 
Ae 3rd contentions of Mr. Mukherjee must 
ail. 

21. The second contention of Mr. 
Mukherjee must also fail in view of the 
fact that by a Notification dated 24th May, 
1952, the Indian Limitation Act, 1908 with 
the modification in the Section 29 (2) there- 
of was applied to Chandernagore. The said 
Notification is set out hereunder: 

“N. 220/Eur. I 


Government of India, 
Ministry of External Affairs, 
New Delhi, the ery May 


NOTIFICATION 


In exercise of the powers conferred by 
Section 4 of the Foreign -Jurisdiction Act, 
1947 (XLVII of 1947), and all other powers 
enabling it in that behalf, the Central Gov- 
ernment hereby directs that the following 
amendment shall be made in the Chander- 
nagore (Application of Laws) Order, 1950, 
namely:— 

"To the entries in the Schedule annexed 
to the said order, the following entry shall 
be added, namely:— 

“1908 The Indian Limitation Act—~ 
In sub-section (2) of Section 29 for the words 
“special or Iccal law” wherever they occur, 
substitute the words “special law or local 
French Law”. 

Sd- S. Gupta 


Under-Secretary. 
Copy to the Ministry of Law with reference 
to their U. O. No, 633/52 SRO dated the 
2nd Mav 1952. 
2. Copy to the Administrator, Chander- 
nagore with ‘reference to his letter No. 551/ 
CH/52 dated the 7th April, 1952. 


3. Copy to the Ministry of Home 
Affairs. 
By Order 
Sd/- S. Gupta, 
Under Secretary.” 
22. Section 29 (2) of the Limitation 


Act, 1908. reads as follows:— 


“29 (2). Where any special or Jocal law 
prescribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed therefor by the first 
schedule, the provisions of Section 3 shall 
apply, as if such period were prescribed 
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therefor in that schedule, and for the pur- 
pose of determining any period of limita- 
tion prescribed for any suit, appeal or ap- 
plication by any special or local law— 

(a) the provisions contained in Section 
4, Sections 9 to 18 and Section 22 shall 
apply only in so far as and to the extent to 
which they are expressly excluded by such 
special or local law, and 

(b) the remaining 
Act shall not apply.” 
Under the French Law prevalent in Chan- 
dernagore the period for enforcing the 
Mortgage Bond inter alia by way cf execu- 
tion was 30 years. By virtue of the afore- 
said notification dated May 24, 1952 read 
with Section 29 (2) of the Limitation Act 
the provision of French Law of Limitation 
which was prevalent in Chandernagore shall 
apply. The instant application for execu- 
tions was filed Jong prior to that period and 
ae was not barred by the laws of limita- 
on. 


23. For the purpose of this appeal 

we have relied on the relevant provisions of 

ecret of 1887 as well as French Procedu- 

ral Lav quoted extensively in (1959) 63 Cal 

WN 961 wherein also Mr. Mukherjee ap- 
peared for appellant. 


24, By reason of the premises we 
propose to answer the questions posed be- 
fore us ia the manner following:-— 

Question No. 1: A Grosses copy of 2 
Notarial Mortgage Bond is in the nature of 
a decrec of a competent Court of Law and 
has the force of such a decree under the 
French Law and also under Indian Law. 
The mode of its enforcement is by way of 
execution as stated in the earlier part of the 
judgment. 

Question No. 2: In view of the afore 
said Notification dated May 24, 1952 and 
Section 29 (2) of the Limitation Act, 1908 
as altcred by the said Notification the French 
Law of Limitation is applicable to such en- 
forcement and shall be deemed to have be 
prescribed in the schedule to the Indian 
Limitation Act. 

25. By reason of the premises, the 
appeal is dismissed. In the facts and circum- 
stances of the case we make no order as to 
costs. 

SANKAR PROSAD MITRA, C J.: 
I agree. 

SABYASACHI MUKHARJ, J.:— 27. 

I agree. 

A. K. JANAH, J.:—28. I agree. 

SALIL KUMAR DATTA, J:— 29. 
I am in agreement with the answers on the 
questions of law in the reference as propos- 
ed by my Lord Ghose, J. As the reasons I 
have in support are different to some extent, 
I proposed to deliver a separate judgment. 

39. A notarial bond was executed by 
the debtor appellant on December 3. 1949 
(incorrectly mentioned at places as Septem- 
ber 3, 1949) in the presence of the officiating 


provisions of this 


26. 
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Notary of Chandernagore and witnesses. 
The bond recited inier alia that a lean of 
Rs. 10.0°0/- was received from the creditor 
respondent by the debtor appcilant, carrying 
interest at the rate of 6% per annum and 
rep:yable within three years. It further Te 
cited that as security for the said loan with 
interest the said debtor hypothecated in 
favour of the respondent a piece of Jand 
situate at Matkhola, Chandernacore, agree- 
ing to keep the property in morigage. There 
was 2 provision in the bond which recited 
as follows: 

“The President of the Republic there- 
fore declares and orders that oa prayer be- 
ing mədz to enforce the deed oll Nazirs 
will enforce the same and the Pandits of 
Courts will take steps for enforcement of the 
dezd and on proper prayers being made to the 
Commandzrs and Officers of th2 army all 
of them will take initiative and take steps 
for enforcement of this deed.” 

31. The relevant French Law about 
the Notarial bonds and its enforcement 13 
contained iu the Decret (in effectiveness 
similar to an Act or Regulation in India) pro- 
muleated by appropriate authority on Novem- 
re 23, 1887. The relevant articles are as fol- 
ows: 

“Art. 2. Notaries are public officers set 
up to entertain all deeds and contracts to 
which the parties should or intend to clothe 
with the character of authenticity attached to 
the acts of public authority, and to attest 
their date, to preserve them in deposit to deli- 
ver “grosses” copies and copies of them. 

Article 20. All notarial deeds make full 
evidence in Courts of Justice of the agree- 
ment that they contain between the contract- 
ing parties and their heirs or assigns. 

‘They are executory in the whole extent 
of the territory of the Republic and in all 
French possessions.” 

Art. 26. Only “grosses” copies are deli- 
vered in executery form: they are titled and 
terminated in the same terms as the judg- 
ments of courts of justice.” 

32. There is and can be no dispute 
thot the grosses copy of notarial bond by 
itself, under the French Law, was capable 
of ezeention and the effect of endorsement 
ef “grosse” upon it was to make the said 
bond virtuclly as having the force of a decree 
ef a Civil Court. This right to enforce ths 
bend in erccation without obtaining a dec- 
ree through suit, is 2 substantive right prant- 
ed by fhe said Article 20, as was held in 
65 Cal WN 437 = (AIR 1962 Cal 34 
while its enforcement is an adjective right. 

33. = As is well known, since 1948 preat 
ever's relating Chandernagore tock placs. 
On June 8. 1948 the French Government dec= 
Jared its intention to leave to the popula- 
tions of French settlements in India their 
Tight to pronounce their future fate and 
future status. In the referandum held on 
June 19, 1949, the citizens of Chandernagore 
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voted in favour of merger with India. On 
Moy 1, 1950 the Central Government imode 
the Chendernapore (Application of Taws) 
Order 1950 (hereinafter referred to as 1950 
Order), which came into force on May 2, 
1950 when de facto administration of Chon- 
dernagore was transferred to the Govern- 
ment of India. By the said order under 
paragraph 3 the enactments specificd in the 
schedule to the said order were mnde to 
apply to Chandernagore, subject (i) to amend- 
ments to which the enactments for the time 
being were subject (ii) to modifications spe- 
cified in the said schedule and (iii) also :o 
the subsequent provisions of the order. 
Paragraph 7 of the order provides: 

“Unless otherwise specially provided in 
the schedule to this order oll Taws in force 
in Chandornarore immediately before the 
commencement of this Order which corres- 
pond to the enactments specified in the sche- 
dule shall cease to have effect, save as res- 
pects things done or omitted to be done be- 
fore the commencement of this order.” 

34. By the above paragraph the 
enactments referred in the schedule of 1950 
order, in absence of any special provisions, 
had no application to things done or omitted 
to be done before May 2, 1950. In 56 Cal 
WN 500 = (AIR 1952 Cal 588) (SB) a Spe- 
cial Division Bench of this Court held on 
April 10, 1952 that paragraph 7 abrocated 
all Jaws in force in Chandarnagore before 
May 2, 1950 which corresponded with the 
Penal Code and Criminal Procedure Code 
save as regards ‘things donc’ before the com- 
mencement of the order and this expression 
includes offences previously committed. Ac- 
cordingly paragraph 7 preserved the richt to 
prosecute the accused under the French 
Penal Code, and the Masistrate or the Ses- 
sions Judge appointed by the Central Govern- 
ment had no respective jurisdiction to com- 
mit or try the accused under the French 
Law in resnect of offences which occurred 
before the commencement of the 1950 Order 
and it is to be remembered that the peti- 
tion of complaint was filed before the 
Magistrate on January 3). 1951. On the 
above principle, it is obvious that 1950 Order 
has no application fo the notarial bond of 
December 3, 1949, with which we are con-i 
cerned here. as it was a thing done before 
May 2, 1950. 

35. In the above ease tt wee further 
observed at prse 505: 

“Parasraph 7 of the Order state; (+t 
oll laws in force at the date of the eon 
mencement of the order remained in foree «s 
gegards prior offences. Tio reference to the 
enactments in the schecvle which inelide 
both the Penal and the Crimine! Procedure 
Codes shows that both the substantive and 
the adjective penal laws were preserved in 
respect of such prior cffences.” 
Paragraph 7 exempts from its operation 
things done before May 2, 1950 and also 
connected procedural laws if action is omit- 
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ted to be taken in respect thereof before the 
said date. If any proceeding had been taken 
prior to May 2, 1950, in respect of such 
transaction or thing happening prior to that 
date, such proceeding under provisions of 
paragraph 7 of the said order would have 
to be conducted by the corresponding Indian 
Law mentioned in its schedule. Ac- 
cordingly proceeding under French Pro- 
cedure Code if pending on May 2, 
1950 would have to be carried on by our 
Civil Procedure Code, 1908 which along with 
Bengal, Agra and Assam Civil Courts Act 
1887 was made applicable to Chandernagore 
with effect from the said date. 

36. No step in the present case was 
taken for execution of the bond till April 9, 
1956 and accordinely the position seems to 
be that both the French substantive Taw as 
aiso the French adjective law prior to May 2, 
1950 in respect of the prior transactions, in- 
cluding the transaction before us, were pre- 
served. The creditor, had the right to pur- 
sue his remedy by putting in execution of the 
bond under the French Law as such right 
was preserved in its entirety and 1950 Order 
did not alter the position of the parties as 
under the French Law. Accordingly notwith- 
standing the promulgation of 1950 Order, the 
creditor here was entitled to enforce his 
bond under the French Law by execution 
straightway without recourse to suit and ob- 
taining a decree thereon. 


37. The Central Government since 
May 1, 1950, by orders made appointments 
of Administrators, District Judge, Subordi- 
nate Judge, Munsif and other officers in 
Chandernagore and extended application of 
various other enactments and rules to Chan- 
demagore with or without modifications. 
The Indian Limitation Act, 1908 was exe- 
tended by order dated May 24, 1952 with 
the following modification. 

“In sub-section (2) of Section 29 for the 
words “special or local law” wherever they 
occur, substitute the words “Special law or 
focal French law.” 

38. As a result of this notification 
which has not been amended or abrogated 
the limitation for institution of suits or pro- 
ceedings provided in the French law has been 
preserved in its entirety. 

39. On February 2, 1951 the Treaty 
of Cession of the Territory of the Free Town 
of Chandernagore was signed at Paris be- 
tween the Presidents of India and the French 
Republic. The Instrument of Ratification of 
the said Treaty was signed by the President 
of India on May 30, 1952 (published in 
Gozette of India Extraordinary on Aueusi 19, 
1952 Part JI Section 3 page 795). Article 1 
thereof is as follows: 

“France transfers to India in full Sove- 
reienty. the territory of the Free Town’ of 
Chandernagore.”’ 

Article VIII is as follows: ; 

“Art. VIT. Judgments and decrees pass- 
ed before 2nd May, 1950, by French judi- 
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cial authorities having jurisdiction over the 
territory of the Free Town of Chandernagore 
and which have become final shall be execut- 
ed by the appropriate Indian authorities. 


Appeals which lie from judgments and 
decrees passed by the said authorities before 
2nd May, 1950, shall subject to the law of 
limitation in force immediately before the 
said day, be filed and disposed of as though 
the said territory had not been transferred 
to India. 

Judgments and decrees from which ap- 
peals are vending on 2nd May, 1950, shall 
be dealt with by the judicial authorities be- 
fore whom such appeals are pending. 

The provisions of the first paragraph of 
this Article retarding the execution of the 
judemems and decrees shall apply to the 
decisions of judicial authorities made under 
the 2nd ard 3rd paragraphs of this Article.” 
On June 9, 1952, Chandernagore was de jure 
transferred to India. On June 30, 1952, 
the President under powers of Article 243 (2) 
promulgcted the Chandernagore (Administra- 
tive) Pcgulation 1952, hereinafter referred to 
as 1952 Regulation. 

£9, ‘Law’ under this reeulation in- 
cluded Jaws in force immediately before the 
appointed day (June 9, 1952) including any 
Jaw made by the Government of the French 
Republic (vide para 2 (e)). Paragraph 10 
of this Regulation is as follows: 

“Para. 10. Special provision in the ap- 
plication of certain laws. — Notwithstanding 
anything contained in this Regulation or in 
any law in force in the free town of Chan- 
dernarore on the 2nd day of May, 1960.— 

{a) all proceedings, civil or criminal, 
which immediately before the aforesaid date, 
were pending in any court in Chandernagore 
shall, by virtue of this Regulation, stand 
transferred or be deemed te have been trans- 
ferred to the corresponding court constituted 
under the Beneal, Agra and Assam Civil 
Courts Act, 1887 XT of 1887) or the Code 
of Criminal Procedure, 1898 (Act V of 1898), 
as the case may be: 

(b) any decree, order or sentence made 
or passed by any court of competent jurisdic- 
tion immediately before the aforesaid date 
shall, for all purposes. have effect as if it 
were a decree, order or sentence made or 
passed by the corresponding court constitut- 
ed under the Pengal, Asra and Assam Civil 
Courts Act, 1887, or the Code of Criminal 
Procedure. 1898 as the case may be: 

(c) the provisions of the Code of Civil 
Procedrre. 1098, (Act V of 1908) or the 
Code of Criminal Procedure, 1898, as the 
ease may bz, shall apply to all proceedines 
instituted after the 2nd day of May. 1950, 
and so fa~ as may be. to all cases pending 
in anv civ] or criminal courts on the afore- 
said date.” 

4t. Ry this reeulation, all proceed- 
ines neondine immediately before May 2, 1950 
stood tran ferred or deemed to be transfer- 
ted to the corresponding Court constituted 
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under Bengal, Agra, Assam Civil Courts Act 
or the Code of Criminal Procedure. Any 
decree order or sentence passed by any 
court of competent jurisdiction before May 
2, 1950, was to have effect as passed by the 
corresponding courts of the said Acts. Pro- 
visions of the Codes of Civil Procedure or of 
Criminal Procedure were made applicable to 
Lall cases instituted after May 2, 1950 or 
pending on that date. The provisions about 
pending matters on May 2, 1950 was neces- 
sory as Chandernagore by then became a 
part of India. 

42. After the de jure transfer of 
Chondernagore to India on June 9, 1952, it 
could be said that the Article 20 of the dec- 
ret providing for executability of notarial 
bond within the French Territory remained 
unenforcesble, as Chandernarore was no lon- 
ger a French possession. Such right how- 
ever was made enforceable in Jaw by para- 
grash 8 of the 1952 Regulation which is as 
follows: . 


“Para. 8. Existing laws to continue — 
Save as otherwise expressly provided in this 
Reaulation all laws in force in the free town 
-of Chandernagore immediately before the ap- 
pointed day (June 9, 1952) shall continue 
in force until repealed or amended by a com- 
petent Legislature or authority.” 


43. Jt is thus obvious that all Jaws 
in force before June 9, 1952 became enfor- 
ceable by the 1952 Regulation. The law re- 
lating the executability of the notarial bond 
was in force before the said date and such 
Jaw was preserved and continued to be valid 
and enforceable after the de jure transfer 
of Chandernagore by the said provisions of 
paragravh 8 of the 1952 Regulation, though 
under its clause (c) of paragraph 10 it could 
be enforced under the provisions of the Code 
of Civil Procedure. ‘Thereafter tracing the 
sequence of events it appears that the Cal- 
cutta Hish Court’s jurisdiction was extended 

“to Chandernagore by the Calcutta High 
Court (Extension of Jurisdiction) Act, 1953. 


44, Jn the unreported = decision in 
F. M. A. No. 50 of 1953 (Cal) (S. R. Das 
Gupta, Mallick, JJ.) decided on 20-1-1955, 
it was held that the notarial bond had the 
force and effect of a decree and as the pro- 
ceeding was pending on May 2, 1950, it 
could be carried on, by the 1950 order, 
under the provisions of the Code of Civil 
Procedure, 1908. 

AS. In Sachindra Nath Das v. Lila- 
bati Dasi, 57 Cal WN 522, decided on 9-5~ 
1952, it was held that the decree in gues- 
tion was passed on April 12. 1950 before 
1950 Order came into oneration and “The 
procedure for settiny aside the decree will 
therefore be soverred bv the French Law 
under the soving clisut of Section 7 of the 


aforesaid Order and the Courts constipited ` 


under the Beneal, Aora and Assam. Civil 
Courts Act hive thon no jurisdiction to try 
the case under the French Code. 
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46. This position stated earlier conti- 
nued till the Chandernagore (Merger) Act, 
1954 came into force with effect from Octo- 
ber 2, 1954, which was the appointed day 
under its provisions. Chandernagore thereby 
became a part of West Bengal and all Inws 
relating matters of List I and List I of the 
Seventh Schedule to the Constitution, in 
force immediately before October 2, 1954, in 
the State of West Bengal thereby eutended 
to or came into force in Chandernagore sub- 
ject to provisions for repeal and savings. The 
relevant provisions are in Sections 17 and 18 
as set out below: 

“17, Extension of laws to Chanderna- 
gore:— All Jaws which, immediately before 
the appointed day. extend to or ure in force 
in the State of West Bengal generally stall 
as from that day, extend to. or 1s the case 
may be, come into force in. Char Jernceare. 

18. Repeal of coresponding laws ond sav- 
ins — (1) Any Law in force in Chindernarore 
immediately before the anpointed day (here- 
after in this Act referred to as the “cor- 
responding law’) which corresponds to any 
Jaw referred to in Section 17 whether such 
corresponding law is in force in Chander- 
nagore by virtue of the Chandernagore (Ap- 
plication of Laws) Order, 1950 or by virtue 
of any notification issued under the Chan- 
dernagore (Administration) Reculation. 1952 
or otherwise, shall, as from that day, stand 
repealed in Chandernagore. 


(2) The repeal by sub-section (1) of any 
corresponding law shall not affect 

(a) previous operation of any such law; 
or 

(b) any right. privilege, oblication or tia- 
bility acquired, accrued or incurred under 
such law: or 

(c) any penalty, forfeiture or punishment 
incurred in respect of any offence commit- 
ted against any such Jaw: or 

(d) any investigation, legal proceeding or 
remedy in resrect of such riecht. privilece, 
obligation. liability., forfeiture or punishment 
as aforesaid, and any such investiention, lecal 
proceeding ot remedy may be instituted. con- 
tinued or enforced and any such penalty, for- 
feiture or punishment may be imposed as if 
this Act had not been passed.” 

47. Similarly all laws relating matters 
of List TT of the Seventh Schedule to the 
Constitution in force immediately before the 
said date in the State of West Beneal by 
the Chandernagore (Assimilation of Taws) 
Act 1955 (West Beneal -Act IV of 1955) ex- 
tended to or came into force in Chanderna- 
fore: we are, however, not concerned here 
with this enactment. 

48. As we have seen. by the 1952 
Reeulation the risht of the holders of nota- 
riol bonds to execute it without recourses to 
suit was duly preserved. Notvwithstandine the 
extension of laws in force in West Beneal to 
Chandernasore and repeal of corresponding 
laws by the Merrer Act, the combined effect 
of clauses of sub-section (2) of Section 18 is 
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fo preserve unaffected the right acquired by 
‘the previous operation of any Liv in foe 
before- October 2, 1954 and the vemedy in 
Tespect of such right. The nota-lal bonds, 
(which could cven be made and ¢x:cuted till 
Octobcr 2, 1954, according to the cecision in 
(1959) 63 Cal WN 96], as the relevant decret 
was repealed only by the Merger Act), could 
therefore be put to execution without re- 
course to suit as under the French Law. The 
procedure for execution under the French 
law, in view of clause 10 (c) of 1952 Regu- 
lation was however no longer available as the 
Code of Civil Procedure was made to apply 
to all proceedings instituted after May 2, 
1950. According to Article VITI of the 
Treaty and paragraph 10 (2) of 1952 Regu- 
lation, such bonds bearing date before May 2, 
1950, which in effect are decrees under the 
French Law and to be deemed as such could 
be executed in Courts constituted under the 
appropriate statute, the Bengal, Ara and 
Assam Civil Courts Act at Chandernagore 
brought into existence under 1950 Order. In 
this state of affairs, we find that in the case 
before us, the petition for execution of the 
notarial bond was drawn up in terms of the 
provisions of Order 21, Rule 11, of the Code 
of Civil Procedure and was filed on January 
19, 1956 before the Court of Competent juris- 
diction. Such application would be main- 
tainable if not barred by the Jaw of Limita- 
tion under the relevant law. 


49. As has been pointed out by the 
learned Subordinate Judge, limitation under 
Article 2262 of the French Civil Code pres- 
cribes a period of thirty years and over this 
there is no dispute. When the Limitation 
Act 1908 was extended to Chandcrnagore, 
French local law was expressly preserved by 
incorporating it in Section 29 (2) of the Limi- 
tation Act. Accordingly the limitation for 
filing petition for execution as inthe present 
case is thirty years from the date of notarial 
bond which is December 3, 1949. The ap- 
plication for execution is thus not berred by 
limitation. As there is no other ler- impe- 
diment, the creditor respondent is entitled to 
proceed with the execution and the debtor 
appellant's objection on the ground of tho 
non-execatability of the bond after merger of 
Chandernagore or of limitation canact be 
sustained, 


5@, The question referred to the Spe- 
cial Division Bench may therefore be answers 
ed as follows:— 


(a) The notarial bond (Grasse: Copy) 
under the French Law in relation to tho 
Indian law is executory in character without 
recourse to suit and it can be enforced as if 
it were a decree, by execution under the pro- 
visions of the Code of Civil Procedure. 

(b) The article for making application 
for execution of notarial bonds at Chander- 
nagore is the relevant article in the French 
Law providing a period of thirty years there- 
for, which article is to be deemed to be 


Dewan Singh v. Golap Singh (Talukdar J.) 


ALR 


incorporated in the Indian Limitation Act 
J913 by the notification referred to above. 
51. The appeal in the circumstance 
should be dismissed as proposed. 
Appeal dismissed 


AIR 1973 CALCUTTA 362 (V 60 C 61) 
N. C. TALUKDAR, J. 
Dewan Singh and another, Petitioners v 
Golap Singh and another, Opposite Parties. 


Civil Revn. Cases Nos. 2285 R witl 
859 R of 1972, DJ- 30-1-1973. 


Iaecx Notes — (A) Limitation Ac 
GETS) Section 5 — Explanation for delay 
(X-Rcf:— C. P. C, O. 47, R. 1). 

Brief Note: — (A) When applicatio 
for review ənd also the application for con 
domtion of delay thereof are belated they 
can be rightly rejected if there is no expla 
nation of each day’s delay. (Para 4 


Index Noʻe: — (B) C. P. C, 0. 47 
R 1 — For any other sufficient reason’. 

Brief Note: — (B) The expression mus 
be read ejusdem generis with the two earlic 
provnds. It relates to excusable failure te 
bring to the notice of the Court new and im 
portant matters or error on face of record 
Thus an error of law does not afford suffi 
cient ground for review. ATR 1922 PC 11° 
and AIR 1938 All 308, Relied on. (Para 5 


Pagkage — © C. P. C, 0. 4 
— IOV of new and importan 
matter.” = p 
Brief Note: — (C) The discovery con 
templated by the Rule is not that by Cour 
but by the party. (Para 5 
Coses Referred: Chronolocical Para 
AIR 1962 SC 361 = (1962) 2 SCR 
762, Ramlal, Motilal and Chhotelal 
v. Rewa Coalfields Ltd. ‘ 
(1949) 53 Cal WN 869, Major P. Bar- 
dhan v. B. Sarkar : 
AYR 1938 All 308 = 1938 AN LJ 347, 
Kishin Chand Singh v. Makund Sarup é 
AIR 1922 PC 112 = 26 Cal WN 697, 
Chhajja Ram v. Neki i 


Bhupendra Nath Mitra, for Petitioner 
Bhupendra Kumar Panda, for Opposite Party 

ORDER:— These two Rules are take 
up together for disposal as they are intet 
connected. C. R. No. 2285 R) of 1972 is an 
ciliury to C. R. No. 859 (R) of 1972, depend 
ing on the same for an nltimate decision. 

2. C. R. No. 859 R of 1972 at the in 
gsiance of the Petitioner Dewan Sineh is fo 
review and the prayer is as to why the orde 
dated 25-8-1971 passed by K. K. Mitra, J.. i 
C. R. 2595 of 1969 should not be reviewed 
As the review application was out of timc 
an application under Section 5 of the Indim 
Limitation Act was filed on the 13th January 
1972 and the Rule was issued by A. K 
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Sinha, J., on the 15th March, 1972. The 
connected Rule viz, C. R. 2285 R of 1972 
is also at the instance of the petitioner, 
Dewan Singh, praying that the hearing of 
the suit in the court below may be stayed 
till the disposal of the earlier Rule issued 
for review. An ad interim stay was also 
granted on terms when the Rule was issued 
by my learned Brother, A. K. Sinha, J., on 
the 6th July, 1972. z . 

3. Mr. Bhupendra Nath Mitra ap- 
pearing on behalf of the petitioner in both 
the Rules made a twofold submission—first- 
ly that there is sufficient reason under Sec- 


tion 5 of the Indian Limitation Act for a. 


condonation of the delay in filing the ap- 
plication for review and secondly on merits. 
In this context, he urged that there should 
be a review of the order passed on the 25th 
August, 1971, when nobody appeared on be- 
half of the petitioner, and which is based 
on an error of law, as is apparent from the 
imprimatur of judicial decisions on the point. 
Mr. Panda joined issue and submitted that 
there should be no condonation of delay as 
(a) under Article 124 of the Limitation Act 
„the period of limitation for review is only 
30 days and not 90 days as previously pro- 
vided for and Section 5 of the Indian Limi- 
tation Act is not applicable fo a review ap- 
plication and (b) even if Section 5 was ap- 
plicable there has been no explanation: for 
each day's delay in filing the relevant appli- 
cation either under Order 47, Rule 1, Civil 
Procedure Code or under Section 5 of the 
Limitation Act. Mr. Panda next contended 
that on merits also the prayer for review is 
unwarranted and untenable and the Rules 
should be discharged. 


4, Mr. Panda did not ultimately 
press the first branch of his objection to the 
(applicability) of Section 5 to an application 
under Order 47, Rule 1, Civil Procedure Code 
because of the amendment of the Indian 

‘Limitation Act and the uniform decisions on 
the point thereafter in favour of such an 
application. He however pressed his second 
branch of objection that there has been no 
explanation of each day’s delay in filing both 
the petitions on behalf of the Petitioner for 
review and condonation. The relevant dates 
will appear from the averments made in the 
affidavits. The date of the petitioner’s know- 
ledge is the 17th December, 1971 and it is 
stated that he could not instruct his learned 
Advocate in the High Court before the 19th 
December, 1971. It appears also from the 
records that the application for review was 
filed on the 20th December, 1971 on being 
affrmed by a tadbirkar; and that subsequent- 
ly on the 13th January, 1972 an application 
under Section 5 of the Limitation Act was 
filed, being affirmed by the petitioner him- 
self. There is much force behind the conten- 
tions of Mr. Panda that the application filed 
for review is a belated one inasmuch as the 
impugned order was passed as far back as on 
the 25th August, 1971. No sufficient ex- 
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planation has been given as to why the said 
application could not be filed earlier than the 
20th December, 1971. Mr. Mitra’s explana- 
tion again for the delay in filing the applica- 
tion under Section 5 of the Limitation Act 
is not tenable. The only reason urged is 
that when he moved the application for re- 
view, it was pointed out by the Court that 
an application under Section 5 would be 
necessary because of the delay that had al- 
teady ensued and accordingly the application 
under Section 5 was filed on affirmation by 
the petitioner himself. No sufficient reason 
however appears from the relevant petitions 
or even the submissions of Mr. Mitra for 
each day’s delay in the meanwhile. The posi- 
tion in law is quite clear and there is no 
cloud in view of the series of decisions on 
the point. Without multiplying the cases a 
reference may be made to the case of Ram- 
Jal, Motilal and Chhotelal v. Rewa Coalfields 
Ltd., reported in (1962) 2 SCR 762 = (AIR 
1962 SC 361) wherein Mr. Justice Gajendra- 
gadkar (as His Lordship then was) delivering 
the judgment of the Court observed at 
page 768 that “the party will have to show 
suffcient cause not only for not filing the 
apoeal on the last day but to exnlain the 
delay made thereafter day by day”. It was 
further observed by the Supreme Court at 
page 767 that “when the period of limitation 
prescribed has expired the decree-holder has 
obtained a benefit under the lew of limita- 
tion to treat the decree as beyond challenge, 
and this legal right which has accrued to the 
decree-holder by lapse of time should not be 
light-heartedly disturbed”. I respectfully 
asree with the said observations and I hold 
that there has been no explanation of “the 
delay made thereafter day by day” and I 
hold that the grounds stated do not constitute 
“sufficient reasons” as enjoined under Sec- 
tion 5 of the Indian Limitation Act. Limi- 
tation is an important branch of adjective 
Jaw resting on sound principle; it is a statute 
of repose, peace and justice. The intentions 
behind the statute as has been avtly observed 
by John Voet is that “controversies are res-| 
tricted to a fixed period of time, lest they’ 
a become immortal while men are mor-| 
al”. 


5, In view of the aforesaid findings 
on limitation, it is not necessary any further 
to decide the second dimension of Mr. 
Mitra’s arguments, based on merits. I will 
however proceed to consider the same, in 
view of the sustained arguments made in that 
context. The position of the petitioner in 
this respect again is not any the better and 
the application for review is not maintain- 
able. The point for consideration is whether 
the application in the instant case comes 
within the ambit of any one of the three 
clauses enjoined under Order 47, Rule 1, 
Code of Civil Procedure, viz. (a) discovery 
of new and important matter or evidence 
which, after the exercise of due diligence 
was not within the petitioner’s knowledge 
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etc., (b) on account of some mistake or error 
apparent on the face of the record and (c) 
for any other sufficient reason. Mr. Mitra’s 
contention in the first blush is that there is 
an error of law and in the interest of justice 
the same should be construed as “sufficient 
teason” constituting the third ground under 
Order 47, Rule 1 (1) Code of Civil Proce- 
dure. The third ground however viz., “for 
any other sufficient reason” must be read 
ejusdem generis with the two earlier grounds. 
The position has been made quite clear by 
the observations of Viscount Haldane in the 
case of Chhajju Ram v. Neki, reported in 26 
Cal WN 697 == (AIR 1922 PC 112). The 
Judicial Committee interpreted the words 
“ony other sufficient reason” in Order 47, 
Rule 1 “as meaning a reason sufficient on 
prounds at least analogous to those specified 
immediately previously, that is to say, to ex- 
cusable failure to bring to the notice of the 
Court new and important matters or error on 
the face of the record”. Jt has been further 
made clear by the Judicial Committee that 
on application for review the Court cannot 
proceed to deal with the case on merits as 
if on an appeal. The present application, 
therefore, dees not come within the bounds 
of the words “sufficient reason”, Mr. Mitra 
next urged that the present case comes within 
the ambit of the second ground mentioned in 
Order 47, Rule 1, viz., “error apparent on 
the face of the record.” It is difficult again 
to agree with him. Even if there was an 
error while exercising the revisional jurisdic- 
tion under Section 115 of the Code of Civil 
Procedure, the same cannot be taken to be a 
mistake or an error on the face of the record. 
It was held by Mr. Justice Mohammad Ismail 
in the case of Thakur Kishun Chand Singh 
y. Munshi Makund Sarup, reported in AIR 
1938 All 308 that an erroneous view of the 
law on a debatable point or wrong exposi- 
tion of the law or a wrong application of the 
law cannot be considered to be a mistake or 
an error apparent on the face of the record. 
A reference in this context may again be 


made to a decision of Court in 
the case of Major P. Bardhan v. 
Dr. B. Sarkar, reported in 53 Cal WN 


869. Mr. Justice Sen, on a consideration of 
various cases including the decision of the 
Privy Council in Chhaju Ram's case 26 Cal 
WN 697 = (AIR 1922 PC 112) observed 
that a mere error of Jaw does not afford suffi- 
cient ground for review. This branch of Mr. 
Mitra’ submission is therefore also not 
maintainable. Mr. Mitra ultimately contend- 
ed that in any event the case comes within 
the purview of the first ground viz., “the 
discovery of new and important matter or of 
evidence, which after due diligence, was not 
within his knowledge. Mr. Mitra’s conten- 
tion however overlooks that the discovery 
enjoined is not that by the Court but by the 
party and in any event the error referred 
to by him does not come within the bound 

discovery provided for in Order 47, Rule 1, 
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Code of Civil Procedure. The second dimen 
sion also of Mr. Mitra’s contention, relating 
to merits, accordingly fails. . 

6. In the result, C. R. No. 859 R 
of 1972 is discharged without costs; and thi 
other Rule, viz, C. R. 2285 (R) cf 1972 
which is only an ancillary one, depending o1 
the decision of the earlier Rule, is also dis 
cherged. There shall be no order as to costs 


7. The. Records shall go down a 
early as possible. 
Order accordingly 


AIR 1873 CALCUTTA 304 (V 60 C 62) 
A. K. SARKAR, J. : 

Alekhyadhone Ganguly v. Sm. Anim: 
Debi and others. 

Partition and Administration Suit No 
1021 of 1961, DJ- 25-1-1973. 

Index Note: — (A) T. P. Act (1882) 
Section 1€9 — Charme — Provision for pay: 
went of money for equalising excessive al 
lotiment on partition of properties expresses 
în a decree is a charge on property withir 
Scction 160. 

Brief Note: — (A) Provision for pay 
ment of: owelty money for equalising exces 
sive allotment on partition of properties crea 
tes a charge on the properties by implicatio1 
of law. Such charge exists in law indepen 
dently of a decree. The charge which exist 
in Jaw or by implication of law and is fur 
ther expressed in the decree is a charge creat 
ed by operation of law and is within Sec 
tion 100 of the Act. (Paras 10, 13 


Cases Referred: Chronological Para 


AIR 1957 SC 577 = 1957 SCA 962, 
Swaminatha Odayar v. Official Re- 


ceiver, West Bengal 4, 1. 
AIR 1957 Cal 204 = 60 Cal WN 
1080, Jata Bhusan v. Sm. Krishna 4, | 


S. Pal, for Plaintiff; P. K. Roy, for De 
fendants. 

ORDER:— This is an application b 
the defendants for execution of a decree fo 
owelty money being Rs. 4,315/- and interes 
at 6 per cent. per annum being As. 1593) 
calculated from the date of decree i.e., 21: 
December, 1965 to 15th February, 197 
with further interest on the said sum c 
Rs. 4315/- until payment and for costs c 
the execution proceedings by appointment c 
of a Receiver and sale of the property a 
lotted to the plaintnff and charged for pay 
ment of the said owelty money with intere: 
at 6 per cent. per annum under the said dec 
ree viz., the divided Western portion of pre 
mises No 4-B, Chowringhee Road, Calcutt 
described in the schedule set out in column 1 
of the Tabular Statement. Costs of part 
tion proceedings direted to be borne and pai 
by the parties in proportion to their respec 
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tive shares have not been taxed by the par- 
ties. 


2. By the Return of the Commis- 
sioner of Partition dated July 26, 1965, the 
properties were partitioned in Lot No. 1 and 
Lot No. 2. The properties in Lot No. 1 
were allotted to the plaintiff and those in 
Lot No. 2 were allotted to the defendants 
jointly. The said Return was confirmed by 
a decree of this Court dated December 21, 
1965. 


3. Mr. S. Pal, Counsel appearing for 
the plaintiff contested the application on three 
grounds:— X 
(1) the defendants are not entitled to 
interest wrongly calculated from the date of 
the confirmation of the Return of the Com- 
missioner. The payment of interest being in 
the nature of penalty, the benefit of con- 
struction of clause 13 of the Return should 
be given to the plaintiff: : 

(2) Charge on properties in Lot No. 1 in 
case of default of payment of owelty money 
js created by the decree. It is not a charge 
created by act of parties nor created by ope- 
ration of law and therefore does not come 
within the provisions of Section 100 of the 
Transfer of Property Act. Therefore such 
charge cannot be enforced by sale of the 
property charged in execution of the decree. 
This can only be done by instituting a suit 
for sale in enforcement of the charge. The 
application therefore, for execution by sale 
of Western portion of premises No. 4-B, 
Chowringhee Road, Calcutta in Lot No. 1 is 
misconceived; 

that the provisions for payment of 
owelty money ordinarily creates a lien by 
implication of law on the property taken on 
partition. Such charge remains implied and 
not because the same is expressed in the dec- 
ree; and 

(3) the costs of the partition proceedings 
have been directed to be borne and paid by 
the parties in proportion to their shares on 
partition. The costs have not yet been taxed. 
The plaintiff has one-third share and the de« 
fendants jointly have two-third share. The 
plaintiff having had the carriage of proceed- 
ings had spent more than one-third of the 
costs and upon adjustment would be entitl- 
ed to large sum from the defendants. If cre- 
dit is given to the plaintiff for the sum to 
which he would be entitled upon taxation of 
costs in partition proceedings, the plaintiff is 
Teady and willing to pay the balance if any, 
to the defendants. 


4. Both Mr. P. K. Roy, Counsel ap- 
pearing for the defendants-applicants and Mr. 
S. Pal. counsel for the plaintiff relied upon 
two cases in AIR 1957 Cal 204 and in AIR 
1957 SC 577. 


5. With regard to the ground stated 
in parasraph (1) above, it is necessary to refer 
to the first sentence of Cl. 13 of the Return 
of the Commissioner of Partition confirmed 
by the decree dated December 21, 1965. 
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6. Clause 13— 


“I do further certify that the allottee of 
Lot No. 1 of the said premises No. 4-B, 
Chowringhee Road do pay to the allottees 
of Lot No. 2 Rs. 5,568/- as owelty money for 
the purpose of equalising partition and such 
payment is to be made within two years from 
the date of confirmation of this Return, in 
default the same will carry interest at 6% 
per annum and will form a first charge on 
Lot No. 1 until payment.” 


4. It is admitted that the plaintiff did 
not pay owelty money within two years from 
the date of confirmation of the Return of the 
Commissioner, ie, within 21st December, 
1967. Upon construction of the said first 
sentence of Clause 13 of the Return that the 
owelty money will carry interest upon de- 
fault of payment within two years from the 
date of confirmation of the Report, the Re- 
port being confirmed by a decree of this 
Court on 21st December, 1965, the default 
in my view took place on the expiry of 2{st 
December, 1967 and the owelty money there- 
fore will carry interests on and from 22nd 


December, 1967 and not from the said date 
of confirmation of the Report. The claim 
of the defendants in column 7 of the Tabular 
Statement for interest shall be reduced by 
full two years. 


8. Regarding the ground stated in 
paragraph (2) hereof, the charge is created 
by the same first sentence of Clause 13 of 
the Return in the decree. The case in AIR 
1957 Cal 204 at p. 208 inter alia held. 


“A charge created by a decree would be 
one by operation of law only where the dec- 
ree merely embodies a charge which exists in 
law apart from the decree itself. If a decree 
embodies a charge which has no existence in 
law independently of the decree itself, the 
same would be outside the definition of Sec- 
tion 100 of the Transfer of Property Act.” 


9. A Hindu widow’s right to main- 
tenance has been stated as not to be a charge 
which exists in law, it does not bind any 
part of her late husband’s estate though she 
may have a right to be maintained out of 
that estate. 


10. But the provision for payment of 
owelty money for equalising excessive allot- 
ment on partition of properties creates a 
charge on the properties by implication of 
law, therefore, in my view such charge exists 
in law independently of a decree. In the 
instant case the decree (in Clause 13 of the 
Return) has only expressed the said charge 
for payment of owelty money. Therefore the 
property in Lot No. 1 is by operation of law 
made security for the payment of owelty 
money with interest and all the provisions 
which apply to a simple mortgage shall, so 
far as may be, apply to such charge in terms 
ae 100 of the Transfer of Property 

c! 
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11. Support to the above view may 
be sought in the other case in AIR 1957 SC 
ELLE In para. 18 of the said report it is 

cid, 


“When an owelty is awarded to a mem- 
ber on partition for equalization of the shares 
on an excessive allotment of immovable pro- 
perties to another member of the joint 
family, such a provision of owelty ordinarily 
creates a lien or a charge on the land taken 
under the partition. A lien or charge may 
be created in express terms by the provisions 
of partition decree itself. There would thus 
be the creation of a legal charge in favour 
of the member to whom such owelty is 
awarded. If, however, no such charge is 
created in express terms, even so the lien 
may exist because it is implied by the very 
terms of the partition in the absence of an 
express provision in that behalf. The mem- 
ber to whom the excessive allotment of pro- 
perty has been made on such partition can- 
not claim to acquire properties falling to his 
share irrespective of or discharge from the 
obligation to pay owelty to the other mem- 
bers. What he gets for his share is there- 
fore the properties allotted to him subject to 
his obligation to pay such owelty and there 
is imported by necessary implication an obli- 
gation on his part to pay owelfy out of the 
properties allotted to his share and a cor- 
responding ‘lien in favour of the members to 
whom such owelty is awarded on the pro- 
perties which have fallen to his share.” 

12. In paragraph 24 of the said re- 
port it has been held “a charge expressly 
created in favour of the co-sharer who had 
been awarded owelty makes no difference in 
the position. The moment there is a provi- 
sion for such owelty made in a partition 
decree, the member in whose favour that 
provision has been made is entitled to a Jien 
or a charge over the property which has 
fallen to the share of the member to whom 
property to a higher value has been allotted. 
If such a lien or charge is expressly declared, 
so far so good but even if it is not so ex- 
pressly declared, there is by necessary im- 
plication the creation of a lien or charge in 
his favour for the amount of such owelty.” 


13. In my view the instant applica- 
tion for execution inter alia by sale of wes- 
tern portion of premises No. 4-B, Chowrin- 
ghee Road, Calcutta is not misconceived. The 
charge which exists in law or by implication 
of law and is further expressed in the decree 
herein is a charge created by operation of 
law and is within Section 100 of Transfer of 
Property Act. This disposes of ground taken 
by Mr. S. Pal, counsel appearing on behalf 
of the plaintiff in paragraph (2) above. 


14. The ground taken by the learn- 
ed Counsel for the plaintiff in paragraph (3) 
above is of no substance in the instant ap- 
plication. The costs of partition proceedings 
have not yet been taxed. On the basis that 
upon such taxation, the plaintiff having in- 
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curred large amount would be ultimately en- 
titled to receive certain amount from the de- 
fendants because the same has to be borne 
and paid in proportion to the respective shares 
of the parties, cannot be taken into conside- 
Tation at this stage. 

15. In the result, there will be order 
appointing Official Receiver the’ Receiver of 
the divided western portion of the premises 
No. 4-B, Chowringhee Road, Calcutta, fully 
described in the Schedule set out in column 10 
of the Tabular Statement. But the Official 
Receiver shall not take possession of the said 
portion of the said premises if the plaintiff 
pays to the defendants on or before the 28th 
February, 1973, the said owelty money of 
Rs. 4,315/- with interest at 6 per cent per 
annum calculated from 22nd December, 
1967, till the date of payment. In default 
the Official Receiver shall forthwith take pos- 
session of the said portion of the premises 
No. 4-B, Chowringhee Road, Calcutta and 
sell the same either by private treaty or by 
public. auction and after retaining his own 
commission, costs, charges and expenses of 
such sale pay out of the balance thereof the 
claim of the defendants i.e., Rs. 4,315/- with 
interest at 6 per cent per annum calculated 
from 22nd December, 1967, till the date of 
payment and hold the net balance until fur- 
ther order of this Court. 


16. There will be no order for costs 
of this application certified for counsel. 


Order accordingly. 
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I K. Merchants Ltd. v. Indra Prakash 
Karnani. ‘ ; 

Liquidated claim Suit No. 1345 of 1956, 
D/- 10-1-1973. 

Index Note: — (A) Civil P. C. (1908), 
Section 34 — Decree providing interest on 
interest — Legality — Powers of executing 
court to go into the question. (X-Ref:— S, 47). 

Brief Note: — (A) Where Section 34 
of C. P. C. has given only a limited jurisdic- 
tion to the Court to grant interest on the 
principal amount of the decree it follows in- 
ferentially that the Court has been prohibited 
from granting interest on the aggre- 
gate amount of the decree and there- 
fore, the part of the decree which provi- 
ded the interest in excess of the principal 
amount is without jurisdictnon. If the Code 
prescribes what the Court can do, inferential- 
ly, it prescribes what it cannot do. 

(Paras 25, 33, 34) 

The Executing Court, however, cannot 
tefuse to execute the decree on ground that 
it is made without jurisdiction because appa- 
rently it cannot be said that the Court which 
passed the decree had no jurisdiction whether 
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pecuniary or territorial or in respect of judg- 
tnent-debtor’s person, to make the decree. 
Case law discussed. (Para 42) 

Index Note: — (8) Civil P. C. (4808), 
Section 51 (c) — Proviso — Applicability — 
Burden of proof — Nature. 


Brief Note: — (B) The onus is very 
heavy on the decree-holder who must satisfy 
the Court that proviso to Section 51 (c) is 
attracted before a judsment-debtor should be 
sent to prison. (Para 53) 


Cases Referred: Chronological Paras 
AIR 1972 Cal 283, Sisir Kumar v. Sm. 
Monorama 23 


AIR 1970 SC 838 = (1969) 2 SCR 

244, Sm. Kaushalya Devi v. K. L. 

Bansal 17, 33, 43 
AIR 1969 SC 823 = (1969) 3 SCR 

92, Official Trustee, W. B. v. Sachin- 

dra Nath 16, 18, 24, 33 
(1969) 2 SCR 432 = (1969) 1 SCWR 

51, Bahadur Singh v. Muni Subrat 

Dass 17, 33, 43 
AIR 1968 Pat 218 = ILR 46 Pat 1142, 

Jogendra Missir v. Ramnandan Singh 50 
(1966) 2 All ER 981, Pachey Property 

Corpn. Ltd. v. Robinson 
AIR 1957 Mad 761 = (1957) 2 Mad 

LJ 28, T. Kunhiraman v. P. I. 

Madhavan Nair ; 51 
AIR 1955 All 402, Harpal Singh v. “ 


Hira Lal 
AIR 1954 SC 340 = 1955 SCR 117, 
Kiran Singh v. Chaman Paswan 38, 39, 43 
(1954) 1 Ch 576 = (1953) 2 All ER 
1525, In re: House Property and _ 
Investment Co. Ltd. 43 
AIR 1933 PC 61 = 60 Ind App 71, 
Jnanendra Mohan v. Rabindra Nath 19 
AIR 1933 Bom 364 = 35 Bom LR 
rae Taa Girdhari Lal v. Ratan- 


chan 

AIR 1925 Cal 907 = ILR 53 Cal 166 
(FB), Gora Chand Haldar v. P. K. 
Roy 36, 37, 39, 42, 43 

AIR 1921 Cal 34 = ILR 48 Cal 138 

(FB), Hriday Nath Roy v. Ram 
Chandra 14, 16 

Gouri Mitter, Advocate-General with J. 
N. Das, for Decree-holder; Somnath Chatter- 
jee with P. K. Day and S. Addy, for Judg- 
ment-debtor, 

JUBGMENT<- This is an application 
by the plaintiff decree-holder for execution 
of the balance amount of the decree dated 
July 2, 1958, to be realised by arrest and de- 
tention in civil prison of the defendant judg- 
ment-debtor Indra Prakash Karnani. 

2. This application was made or 
December 9, 1971 and a notice was issued by 
this court under Order 21, Rule 22 (i) (a) 
and Rule 31 G) of the Code of Civil Proce- 
dure. The judement-debtor Indra Prakash 
Karnani has appeared pursuant to the said 
notice and is opposing this application. 
Parameswar Santhalia, a Director of the 
plaintiff company has affirmed an affidavit on 
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December 6, 1971 which is used in support 
of the application of the plaintiff decree-hol- 
der. On January 24, 1972 the judgment-deb- 
tor has also affirmed an affidavit denying and 
disputing the claim for execution of the dec- 
ree as aforesaid. 


3. The facts relating to this applica- 
tion are shortly as follows:— 

On July 19, 1956, the plaintiff company 
instituted a suit against the defendant Indra 
Prakash Karnani as the maker of two Pro- 
missory Notes for Rs. 20,000/- and Rupees 
57,000/- dated January 27, 1954 and Febru- 
ary 10, 1954 respectively, aggregating to the 
principal amount of Rs. 77,000/- and interest 
on the said sums amounting to Rupees 
7,875/13 calculated upto the date of the 
filing of the suit. The plaintiff claimed in 
the suit: (a) Decree for Rs. 84,875/13/-, (b) 
further interest and (c) costs. 

4, On July 2, 1958, A. N. Ray, J. 
(as he then was) passed a decree in favour 
of the plaintiff company against the defen- 
dant for a sum of Rs. 92,238.15 paise with 
interest thereon at the rate of 6 per cent per 
annum from the date of the decree until rea- 
lisation and costs. 


5. After the decree dated July 2, 
1958, there were several proceedings between 
the parties. 

6. The judgment-debtor preferred an 
appeal from the decree. On April 20, 1959 
the Court of Appeal passed an order stay- 
ing execution of the decree upon the defen- 
dant furnishing security to the satisfaction 
of the Registrar of the decretal amount. On 
May 7, 1959 order was passed for attachment 
and sale of the right, title and interest of the 
judgment-debtor in premises No. 12/1B, 
Marsden Street, Calcutta in execution of the 
said decree. Thereafter on May 21, 1959 on 
the application of the judgment-debtor G. K. 
Mitter, J. (as he then was) passed an order, 
inter alia, that upon the defendant furnishing 
security for the amount mentioned in the 
order of the Appeal Court to the satisfaction 
of the Registrar, Original Side, the order for 
attachment and sale would be stayed. There- 
after security was furnished by the judg- 
ment-debtor. A reference was held before 
the Registrar-in-Insolvency. The defendant 
offered his right, title and interest in the un- 
divided one-third share in the said premises 
o. 12/1/B, Marsden Street, Calcutta, as seci- 
rity and proposed three other persons as his 
cecurities for the full value of the decretal 
amount under the said decree dated July 2, 
1958. Two of the three persons who were 
and are the owners of an undivided one-third 
share each in the said premises No. 12/1B, 
Marsden Street, Calcutta, and the other was 
and is the sole and absolute owner of premi- 
ses No. 250, Upper Chitpore Road (now 
known as Rabindra Sarani), Calcutta offered 
their respective properties as securities for 
the decree-holder. The Registrar-in-Insol- 
vency accepted the said offer as sufficient for 
the full value of the decretal amount under 
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the decree dated July 2, 1958 which at that 
time amounted to Rs. 98,223/1/6 pies which 
is equivalent to Rs. 98,223.09 p. Security 
was furnished on May 27, 1969 for this 
amount of Rs. 98,223.09 p. being the amount 
of the decree then due. Three persons who 
stood sureties executed security bond for this 


7. The appeal filed by the defendant 
judgment-debtor was dismissed on December 
18, 1961. There was an application for leave 
_ to appeal to the Supreme Court. But the 
same was dismissed by the Court of Appeal 
on May 7, 1962. The defendant judgment- 
debtor thereafter made an application claim- 
ing relief under the Bengal Money-Lenders’ 
Act. But the said application was dismissed 
by A. N. Ray, J. (as he then was), by an 
order dated December 19, 1962. An appeal 
was filed against the order dated December 19, 
1962 but the same was dismissed on June 25, 
1964. An application for leave to appeal to 
the Supreme Court against the said order 
dated June 25, 1964 was dismissed on May 
21, 1965. On November 26, 1968 an appli- 
cation was made by the decree-holder for sale 
of the attached property but the said appli- 
cation was dismissed by. Sabyasachi Mukhar- 
ji, J., on the ground, inter alia, that the said 
attachment has been vacated upon security 
being furnished by the judgment-debtor. On 
February 2, 1971, there was an order for as- 
signment of the security bond in favour of 
the decree-holder and on March 5, 1971, the 
said security was assigned in favour of the 
decree-holder, and on April 6, 1971, the 
plaintiff filed a suit upon the security bond 
against the judgment-debtor and the three 
other persons who stood sureties. In this 
suit the plaintiff is claiming a decree for 
Rs. 98,223.09 p. and for usual preliminary 
mortgage decree in respect of the said pro- 
perties. This suit is now pending. 


8. After filing the said suit, the plain- 
tiff decree-holder has now made this appli- 
cation for execution of the ‘balance amount 
of the decree for Rs. 79,551.37 p. and the 


mode in which execution of the decree is- 


sought is by arrest and detention of the judg- 
ment-debtor. 


9. In paragraps 19 and 20 of the affi- 
davit, Parameshwar Lal Santhalia stated: 


“19, In terms of the said decree dated 
2nd July, 1958 the plaintiff decree-holder is 
now entitled to receive from the defendant a 
sum of Rs. 1,77,774.25 p. particulars whereof 
are as follows: 

Particulars 


(a) Principal amount of Rs, 98,238.94 
the decree 

(b) Interest on judgment in Rs. 85,535.31 
terms of the said deree 
calculated from 2nd 
Tuly 1958 upto 15th 
November 1971 


Rs. 1,77,774.25 
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20. Out of the said total amount of 
Rs.. 1,77,774.25 p. now due under the said 
decree, only the sum of Rs. 98,223.09 is 
secured by the said security bond which is 
the subject-matter of the said Suit No. 135 
of 1971. The balance sum of Rs. 79,551.37 p. 
is not secured in any manner and the decree- 
holder is entitled to execute the said decree 
for realisation of the said balance sum.” 

_ 10. In the affidavit in support of the 
Sam of the decree-holder it is stated as fol- 
ows: 


The defendant judgment-debtor has at 
all material times been and still is a wealthy 
man and ke has been and still is carrying 
on various business enterprises. He is a 
Director of at least seven companies each of 
which is a flourishing concern. He holds sub- 
stantial shares in the share capital of the said 
companies as also numerous other compa- 
nies. He calls himself and is commonly 
known as ‘Seth Indra Prakash Karnani’ and 
professes to belong to a wealthy community 
of businessmen. At all material times he has 
been realising rents from immovable proper- 
ties belonging to him including his share in 
the said property being premises No. 12/IB, 
Marsden Street, Calcutta. The defendant 
judgment-debtor has and always has had since 
the date of the decree sufficient means to pay 
balance of the decree, or in any event a sub- 
stantial part thereof; but the defendant has 
been and is dishonestly refusing and neglect- 
ing to make any payment towards the decre-' 
tal dues. In the premises, this court should 
make an order for execution of the said 
decree for the said balance sum, by arresting 
the judgment-debtor and detaining him in 
prison. 

11. The judgment-debtor has shown 
cause against this application and raised seve- 
tal points as hereunder: 

The decree is without jurisdiction, nul- 
lity and contrary to the provision of Sec- 
tion 34 of the Code of Civil Procedure. It 
is denied that the judgment-debtor is a weal- 
thy man or holds substantial shares in flou- 
Tishing companies ` or that he calls himself 
‘Seth Indra Prakash Karnani’ It is denied 
that at present he is realising any rent from 
any immovable property or from premises 
No. 12/1B, Marsden Street, Calcutta, or that 
he has sufficient means to pay the alleged 
balance of the said decree or substantial part 
thereof or that he has been or is dishonestly 
refusing or neglecting to make payment. to- 
wards the alleged decretal dues. He states 
that be holds qualification shares only of the 
aggregate value of Rs. 4,000/- approximately 
in about eight companies and all his said 
shares are pledged with the bankers of the 
companies. He has not drawn any remune- 
ration from any of the said companies as a 
Director due to their poor financial condi- 


tions. The rents, issues and profits of premi- 
ses No. 12/1A, Marsden Street, Calcutta 


which is a Hindu joint family property have 
been and still are attached by the Income- 
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tax authorities. The judgment-debtor is & 
member of Hindu joint family but he has not 
received any rents from the said property for 
a considerable time. At present the income- 
tax liabilities of the said Hindu joint family 
which includes the judgment-debtor amount 
to Rs. 37 lakhs approximately and the same 
are outstanding for want of funds. He says 
that he has not at present the ability to pay 
the alleged decretal dues of the _applicant, 
Tt is further sated that the plainiff decree- 
holder has no subsisting legal right to exes 
cute the decree. In any event, the decree 
cannot be executed piecemeal for the alleged 
balance sum of Rs. 79,551.27 p. only. 

12. A point of considerable import- 
ance has been raised, namely, whether the 
decree dated July 2, 1958 is a nullity or in 
other words, whether the decree, so far as it 
provided interest on interest is without juris- 
diction and nullity and if so, whether the 
Executing Court can determine this ques- 
tion in an application for execution. 


13. Mr. Gouri Mitter, the learned 
Advocate-General with Mr. J. N. Roy ap- 
pearing for the petitioner argued that the 
decree passed by A. N. Ray, J., may be a 
wrong decree so far as it provided that inte- 
rest should be paid on the entire decretal 
amount which ‘consisted of principal and 
interest, but the decree is not a nullity or 
without jurisdiction. He further argued that 
the suit was rightly and properly instituted. 
The Court had power and authority to hear 
and determine the suit and the Court has de- 
termined it and passed a decree. Therefore, 
the decree is not a nullity. 


14. In support of his contention the 
learned Advocate-General relied on the Full 
Bench decision (Hriday Nath Roy v. Ram 
Chandra Barna Sarma, in ILR 48 Cal 138 = 
(AIR 1921 Cal 34 (FB) ), Mookerjee, A. C. J.s 
observed at p. 146 of the report. 


“An examination of the cases in the 
books discloses numerous attempts to define 
the term ‘jurisdiction? which has been stated 
to be ‘the power to hear and determine issues 
of law and fact’; ‘the authority by which 
the judicial officers take cognizance of and 
decide causes’; ‘the authority to hear and 
decide a legal ` controversy’; ‘the power to 
hear and determine the subject-matter in con- 
troversy between parties to a suit and to ad- 
judicate or exercise any judicial power over 
them’; ‘the power to hear, determine and 
pronounce judgment ‘on the issues before 
the Court’; ‘the power or authority which is 
conferred upon a Court by the Legislature 
to hear and determine causes between par- 
ties and to carry the judgment into effect’s 
‘the power to enquire into the facts, to 
apply the law, to pronounce the judgment 
and to carry it into execution’.” 

Then at page 147 the learned Judge said: 

“Thus, the jurisdiction may have to be 
considered with reference to place, value, 
and nature of the subject-matter. The power 
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of a Tribunal may be exercised within de- 
fined territorial limits, Its cognizance may 
be restricted to subject-matters of prescrib- 
ed value. It may be competent to deal win 
or 
instance, testamentary of matrimonial 
causes, acquisition of lands for public pur- 
poses, record of rights as between landlords 
and tenants. This classification into terri- 
torial jurisdiction, pecuniary jurisdiction and 
jurisdiction of the subject-matter is obvi- 
ously of a fundamental character.” 

At page 148 the learned Judge said: 

“A judgment pronounced by a Court 
without jurisdiction is void, subject to the 
well known reservation that when the juris- 
diction of a Court is challenged, the Court 
is competent to determine the question of 
jurisdiction, though the result of the enquiry 
may be that it has no jurisdiction to deal 
with the matter brought before it. 

Since jurisdiction is the power to hear 
and determine, it does not depend either 
upon the regularity of the exercise of that 
power or upon the correctness of the deci- 
sion pronounced, for the power to decide 
necessarily carries with it the power to de- 
cide wrongly as well as rightly.” 


15. It was argued by the learned 
Advocate-General that once- the Court has 
jurisdiction to determine a matter, it has 
jurisdiction to decide it wrongly as well as 
rightly. The wronged party can only take 
the course prescribed by law for setting 
matters right, and if that course is not taken, 
the decision, however wrong, cannot be dis- 
turbed. 
_ 46. The Full Bench decision in Hri- 
day Nath v. Ram Chandra, AIR 1921 Cal 
34 has been referred to and relied on in 
the recent decision of the Supreme Court in 
AIR 1969 SC 823 (Official Trustee, West 
Bengal v. Sachindra Nath Chatterjee). 

17. Mr. Somnath Chatterjee, the 
learned counsel appearing for the judement- 
debtor invited my attention to a recent .deci- 
sion of the Supreme Court in (1969) 2 SCR 
at page 432 (Bahadur Singh v. Muni Subrat 
Dass). In this case, a question arose whe- 
ther a decree directing the tenants to deliver 
possession of the premises to the landlord 
is a nullity on the ground that it was pass- 
ed in contravention of Delhi and Ajmer 
Rent Control Act, 1952 and whether this 
portion of the decree is enforceable either 
by the landlord or by bis son. This ques- 
tion arose in an application under Section 
47 of the Civil Procedure Code, where the 
tenant submitted that under Section 13 (1) 
of the Delhi and Ajmer Rent Control Act, 
1952, the Court was prohibited from pass- 
ing a decree or order for possession in 
favour of a landlord against a tenant except 
in a suit or proceeding instituted by the 
landlord against the tenant for recovery of 
possession on one of the grounds stated 
therein, and unless the Court was satisfied 
that a ground for eviction existed. Bacha- 


310 Cal. = [Prs. 17-23] 


wat, J. delivered the judgment and held that 
a decree passed in contravention of Section 
13 (1) is a nullity. The learned Judge ob- 
served at page 436: 


“On plain reading of Section 13 (1), the - 


Court was forbidden to pass a decree. The 
decree is a nullity and cannot be enforced 
in execution”, i 


This decision of the Supreme Court was 
followed by a more recent decision in AIR 
1970 SC 838 (Smt. Kaushalya Devi v. K. L. 
Bansal). In this case a decree was passed 
by a Court in ejectment suit in terms o 
compromise, without satisfying itself if the 
grounds for eviction existed. The defendant 
against whom the decree was passed pre- 
sented an application under Section 47 of 
the Code of Civil Procedure challenging the 
validity of the decree alleging that the same 
has been passed in contravention of Sec- 
tion 13 (1) of the Delhi and Ajmer Rent 
Control Act, 1952 and hence the decree was 
a nullity. The Supreme Court in this case 
followed the judgment in Bahadur Singh’s 
case and held that the decree in so far as 
it directs delivery of possession of the pre- 
mises to the landlord is a nullity and can- 
not be executed. 


18. Mr. Somnath Chatterjee also fre- 
lied on AIR 1969 SC 823. (Official Trustea 
of West Bengal v. Sachindra Nath Chatter- 
jee). Mr. Chatterjee invited my attention to 
pago 828 of the judgment where Hegde, J. 
said : 

“From the above discussion it is clean 
that before a Court can be held to have 
jurisdiction to decide a particular matter it 
must not only have jurisdiction to try the 
suit brought but must also have the autho- 
rity to pass the orders sought for. It is not 
sufficient that it has some jurisdiction in 
relation to the subject-matter of the suit. 
Its jurisdiction must include the power to 
hear and decide the questions at issue, the 
authority to hear and decide the particulan 
controversy that has arisen between the par- 
ties.” 


At p. 829 of the judgment of the Supreme 
Court, the learned Judge said: 


“The jurisdiction conferred on the Court 
under Section 34 (of the Trust Act} is a 
limited jurisdiction. Under that provision, 
the Court has not been conferred with overs 

jurisdiction in matters arising under a 
Trust deed. The statute has prescribed 
what the Court can do, and inferentially 
what it cannot do. From the fact that the 
Court ‘has been conferred power to grant 
only certain reliefs it follows as a matter of 
Yaw that the Court has been prohibited from 
granting any other relief.” 

19. Mr. Chatterjee also, in this con- 
nection, relied on 60 Ind App 71 = (AIR 
1933 PC 61) (Inanendra Mohan Bhaduri v. 
Rabindra Nath Chakravarti). In this case 
there was an application for execution of a 
decree, The Subordinate Judge passed an 
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order dismissing the application on the pre- 
liminary ground that the decree was a nul- 
lity, as the Court which passed it had no 
jurisdiction, and it could not, therefore, be 
executed. The respondent appealed to the 
High Court at Calcutta. The learned Judges 
of the High Court agreed with the Subordi- 
nate Judge in holding that the decree was 
a nullity, but held that the application might 
be treated as one for execution of the award, 


and directed that it should be entertained 
as such. 


20. Sir Dinshah Mulla delivered the 
Judgment of their Lordships of the Privy 
Council and said at p. 75: 


_ “The Act does not contain any provi- 
sion for making a decree on an award such 
as is contained in Sch. If, Art. 21, of the 
Civil Procedure Code. Such a. decree, if 
made, is one without jurisdiction, and there- 
fore a nullity. Their Lordships agreed with 
the view taken by the Courts in India that 
the decree was passed without jurisdiction, 
and was, therefore, incapable of. execution 
as such”, 


21. Mr. Chatterjee submitted that 
the initial lack of jurisdiction is not the final 
test in order to determine whether a decree 
or order is void or invalid. There are cases 
where the Court had initial jurisdiction, but 
exercise of it resulted in not merely wrong 
order but invalid and void order and it has 
been held that if the Court had no power 
to make a particular type of order, the 
Court has no jurisdiction to make such an 
order and, therefore, it is a nullity. 


22, Mr. Chatterjee also relied on the 
English decision in (1966) 2 All ER 981 
(Pachey Property Corpn. Ltd. v. Robinson). 
Winn, L. J. in this case agreed with the view 
of Benning, J. that the judgment in default 
of appearance for recoverey of possession 
was nullity because under Section 3 of the 
Act of 1933, the Court had no power to 
give judgment for possession unless it con- 
sidered it reasonable to do so. There was 
non-compliance of a statute as there was no 
determination of the question as to whether 
it was reasonable to give judgment for pos- 
session, as such the judgment was held to 
be a nullity. i 


23. Mr. Chatterjee also relied on my 
own decision reported in AIR 1972 Cal 283 
(Sist Kumar Chandra v. Sm. Monorama 
Chandra). In this matter, there was an ap» 
plication for stay of execution of a consent 
decree passed in a testamentary suit. The 
application was made in a subsequent suit 
filed in this Court for declaration that the 
consent decree in the testamentary suit is a 
nullity and not binding on the petitioners 
and the same should be set aside and can- 
celled. The consent decree in tbe testa- 
mentary suit which was challenged in the 
subsequent suit was a composite decree in 
which a Court of Probate granted probate 
by consent and also by consent passed a 
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decree on the terms of settlement filed in 
the Probate Court. i 

24. The principle of law is well 
settled that a Court of Probate cannot grant 
probate by consent. A Probate Court can- 
not also pass a decree on terms of settle- 
ment. I followed the principles of law laid 
down by the Supreme Court in AIR 1969 
SC 823 that “before a court can be held to 
have jurisdiction to decide a particular mat- 
ter it must not only have jurisdiction to try 
the suit brought but must also have the 
authority to pass the orders sought for. : It 
is not sufficient that it has some jurisdiction 
in relation to the subject-matter of the suit. 
Its jurisdiction must include the power to 
hear and decide the question of issues, the 
authority to hear and decide the particular 
controversy that has arisen between the par- 
ties.” e 

25. It seems to me that initial lack 
of jurisdiction is not the only test to deter- 
mine whether a judgment or order is invalid 
or nullity. There may be cases where lack 
of jurisdiction may arise at a subsequent 
stage. If the court which passes a decree 
or order which it has no authority or com- 
petency or power to pass, it may also be a 
decree or order which is passed without 
jurisdiction and nullity although initially the 
court had power or authority to entertain 
and try the suit or the matter. 


26. Now what I find in the instant 

case? To appreciate the point involved in 
the instant case, Section 34 of the Code of 
Civil Procedure has to be considered be- 
fore the Section was amended in 1956. Sec- 
tion 34 of the Code of Civil Procedure be- 
gore its amendment in the 1956 was as fol- 
OWS: 
“34 (1). Where and in so far as a dec- 
ree is for the payment of money, the Court 
may, in the decree, order interest at such 
rate as the Court deems reasonable to be 
paid on the principal sum adjudged, from 
the date of the suit to the date of the dec- 
ree, in addition to any interest adjudged on 
such principal sum for any period prior to 
the institution of the suit, with further inte- 
rest at such rate as the Court deems reason- 
able on the aggregate sum so adjudged from 
the date of the decree to the date of pay- 
ment or to such earlier date as the Court 
thinks fit.” 


27. By the Code of Civil Procedure 
Amendment Act, 1956 (Act 66 of 1956), 
Section 34 of the Code of Civil Procedure 
‘was amended as follows: 

“In sub-section (1), for the words ‘with 
further interest at such rate as the Court 
deems reasonable on the aggregate sum so 
adjudged’, the words ‘with further interest 
at such rate not exceeding six per cent per 
annum as the Court deems reasonable on 
such principal sum’ shall be substituted;...... us 


28. After the amendment in 1956 
therefore, Section 34 of the Code reads 
thus: 


~ 
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“Interest-—(1) Where and in so far as 
a decree is for the payment of money, the 
Court may, in the decree, order interest at 
such rate as the Court deems reasonable to 
be paid on the principal sum adjudged, from 
the date of the suit to the date of the dec- 
ree, in addition to any interest adjudged on 
such principal sum for any period prior to 
the institution of the suit, with further inte- 
rest at such rate not exceeding six per cent 
per annum as the Court deems reasonable 
on such principal sum, from the date of the 
decree to the date of payment, or to such 
earlier date as the Court thinks fit.” 

29. Therefore, before the Amend- 
ment Act of 1956, the Court had power to 
award interest on principal and other sum 
on the decree. But after the amendment, 
Court had power to award interest on the 
decree on the principal amount only and 
not on the aggregate sum. 

30. The question therefore is whe- 
ther after the amendment of Section 34 of 
the Code of Civil Procedure in 1966 the 
Court has jurisdiction to award interest on 
any sum exceeding the principal amount for 
which the decree was passed. 


31. In the instant case the decree 
was passed not only on the principal amount 
of the decree but also interest was awarded 
on the aggregate sum for which the decree 
was passed, namely, interest on decree was 
awarded in respect of the amount of inte- 
Test up to the date of the decree. Thus 
decree provided interest on interest. 


32. It is sometimes very difficult and 
nice question of law whether a court Jacks 
jurisdiction to pass a decree or order. If 
the Court is not entitled to enter upon an 
enquiry into the question then of course 
the court had no jurisdiction. But there are 
cases where although the Court had juris- 
diction to enter upon an enquiry it has done 
something or failed to do something in 
course of an enquiry which is of such a 
nature that its decision is a nullity. The 
Court may have made a decision which it 
had no power to make; or the court may 
have made a decision in contravention of 
law which prohibited the court to pass the 
order or decree. It may have passed its 
decision on some matter which under the 
provisions setting it up it had no right to 
take into account. If such question is rais- 
ed for determination before a court and if 
any party takes a point that a particular 
decree or order or any part of the decree or 
order is without jurisdiction or nullity, the 
court has to determine the question. Even 
the executing court has to do it: because if 
an order is a nullity or without jurisdiction 


Te executing court may refuse to exercise 
it. 


33. Section 34 of the Code of Civil 
Procedure has given only a limited jurisdic- 
tion to grant interest on the principal 
amount of the decree. It follows inferen- 
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tially reading Section 34, as it stood before 
the amendment and as it stands now after 
the amendment, that the court has been 
prohibited from granting interest on the 
aggregate amount of the decree. Therefore, 
it seems to nie, that the principles laid down 
in AIR 1969 SC 823 (Official Trustee of 
West Bengal v. Sachindra Nath) and in 
Bahadur Sing’s case (1969) 2 SCR 432 and 
in AIR 1970 SC 838 (Sm. Kausalla Devi 
v. K. L. Bansal) would be equally applicable 
in this case. 

34. In my view, this is a case where 
the Code of Civil Procedure by implication 
prohibited the court from passing interest 
on the decree on the aggregate sum and, 
therefore, the part of the decree which pro- 
vided the interest in excess of the principal 
amount is without jurisdiction. If the Code 
prescribes what the Court can do, inferen- 
tially it prescribes what it cannot do. 


35. Now, the point is whether as 
executing court, I can go into this question. 


36. In the Full Bench decision in 
ILR 53 Cal 166 = (AIR 1925 Cal 907) 
(FB) (Gora Chand Haldar v. Prafulla Ku- 
mar Roy) it was held as follows: 

“Where a decree presented for execu- 
tion was made by a Court which apparently 
had no jurisdiction, whether pecuniary on 
territorial or in respect: of the judgment- 
debtor’s person, to make the decree, the 
executing Court is entitled to refuse to exe- 
cute it on the ground that it was made 
without jurisdiction. With these narrow 
limits, the executing Court is authorised to 
question the validity of a decree.” 


37. Walmsley, J. delivered the judg- 
ment in the Full Bench case reported in 
ILR 53 Cal 166 = (AIR 1925 Cal 907) (FB) 
and held at p. 173: 


“I think it may be said that the correct 
view, and the view for which there is a 
strong current of authority, is that where 
the decree presented for execution was made 
by a Court which apparently had no juris- 
diction, whether pecuniary or territorial op 
in respect of the judgment-debtor’s person, 
to make the decree, the executing Court is 
entitled to refuse to execute it on the ground 
that it was made without jurisdiction. With- 
in these narrow limits I think that the exe- 
cuting Court is authorised to. question the 
validity of a decree.” 

38. In this connection the dictum of 
the Supreme Court in AIR 1954 SC 340 
(Kiran Sing v. Chaman Paswan) may also 
be noted, which is as follows: 

“It is a fundamental principle that a 
decree passed by a Court without jurisdic- 
tion is a nullity and that its invalidity could 

‘be set up whenever and wherever it is sought 
to be enforced or relied upon, even at the 
stage of execution and even in collateral 
proceedings. A defect of jurisdiction, whe- 
ther it is pecuniary or territorial, or whether 
it is. in respect of the subject-matter of the 
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action, strikes at the very authority of the 

Court to pass any decree, and such a defect 
tanna be cured even by consent of par- 
es.” 

38. The decision of the Full Bench 
of the Calcutta High Court in Gora Chand’s 
case, ILR 53 Cal 166 = (AIR 1925 Cal 907) 
(FB) lays down clearly that the Executing 
Court is authorised to question the validity 
of the decree within the three limits men- 
tioned in the said case. Supreme Court in 
AIR 1954 SC 340 also enumerates the three 
limits which appear in Gora Chand’s case. 

40. Subsequent decisions of the Sup- 
reme Court relied upon by Mr. Chatterjee 
shows that the Supreme Court has refused 
to execute a decree or order passed in con- 
travention of a particular statute although 
initially the Court had jurisdiction to enter- 
tain the suit or proceeding. 


41. <A Judge of first instance is plac- 
ed in a position of some difficulty when he 
is confronted, as I am in this case, with the 
decision of Full Bench as well as the deci- 


‘sions of Supreme Court which it seems im- 


possible to reconcile. 


42. Tf the three narrow limits men- 
tioned in Gora Chand’s case ILR 53 Cal 
166 = (AIR 1925 Cal 907) are the only 
three limits when the executing court can 
go into the question whether the decree pre- 
sented for execution is or is not without 
jurisdiction, then the argument advanced by 
the learned Advocate-General has to be ac- 
cepted, namely that as executing Court, I, 
cannot refuse to execute the decree on 
ground that it was made without jurisdic- 
tion because apparently it cannot be said 
that in the instant case, the court which pass- 
ed the decree had no jurisdiction whether 
pecuniary or territorial or in respect of 
judgment-debtor’s person, to make the dec- 
ree. Again, subsequent decisions of the 
Supreme Court relied upon by Mr. Chatter- 
jee show that the Supreme Court has refus- 
ed to execute a decree where a decree or 
order has been passed in contravention of a 
particular statute although initially the court 
had jurisdiction. 


43. Although it seems to me that the 
decision of the Full Bench of the Caleutta 
High Court in Gora Chand’s case, ILR 53 
Cal 166 = (AIR 1925 Cal 907) has now 
to be read in the line of reasoning of the 
decision of the Supreme Court in Bahadur 
Singh’s case, (1969) 2 SCR 432 and the 
other decision of the Supreme Court in AIR 
1970 SC 838 and although it seems to me 
that these three narrow limits laid down in 
Gora Chand’s case are not the only cases 
where the executing court can question the 
validity of the decree, there may be other 
cases where there is apparent lack of juris- 
diction in passing the decree and even in such 
cases the executing court may refuse to exe- 
cute the decree, but, I should, as a court of 
first instance, and as executing court, pre- 
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fer to follow the decision of the Gora 
Chand’s case and the dictum of the Supreme 
Court laid down in AIR 1954 SC 340 leaving 
a superior Tribunal to decide this point 
finally. In this respect I am respectfully 
following the observation of Roxburgh, J. 
in In re. House Property and Investment 
Co. Ltd., (1954) 1 Ch, 576 at p. 601. 


“Another preliminary question is, what ` 


is the duty of a Judge when he is confront- 
ed with a series of decisions which are: diffi- 
cult to reconcile? In my judgment, if there 
is a decision which cannot be distinguished 
from the case before him, even if it is a 
decision of a Judge of the first instance, a 
fortiori, of course, if it is a decision of the 


Court of Appeal or of the House of Lords,, 


he ought to apply it expressing may be his 
doubts whether it is still good law, but leav- 
ing a superior tribunal to overrule it.” 
44, 
is: if a part of the money decree passed by 


a court is without jurisdiction whether that ~ 
ypart of the money decree is severable or 
+ whether the decree itself requires modifica- . 
which. 
_ part of the decree is a nullity and which. 


‘tion? A question naturally arises 


„part is not so. This would inevitably- result 


‘into a question of calculation if the decree~. 
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tions as may be prescribed, the Court may, 
on the application of the decree-holder, order 
executinon of the decree— 


(A) isessscceievcces 
9 by arrest and detention in prison 
d LEZEEEEELE LI soon 
(e) ssssscctesss see 


Provided that where the decree is for 
the payment of money, execution by deten- 
tion in prison shall not be ordered unless, 
after giving the judgment-debtor an oppor- 
tunity of showing cause why he should not 
be committed to prison, the court, for 
reasons recorded in writing, is satisfied 


*@ ees 
_ ` (b) that the fudgment-debtor has, or has 
had since the date of the decree, the means 
to pay the amount of the decree or some 
substantial part thereof and refuses or neg- 
ects or has refused or neglected to pay the 
same. 


C) -sisicisncseosss 


Explanation:— In the calculation of the 
means of the judgment-debtor for the pur- 
poses of clause (b) there shall be left out 
of account any property which, by or under 
any Jaw or custom having the force of law 


“holder admits that certain part of the decs. for the time being in force is exempt from 


ree is without 
-executed, 


oc 45 I think I need not go into this 


‘question further in this application. In the. 
instant case, the decree has been executed.. 


‘The judgment-debtor has given security for 
to a particular date, namely, up to May 27, 


41959, Therefore, in my view, as executing: 
court I cannot, in this application made by: 


‘the decree-holder, sever part of 
as executable and another part as not exe- 
cutable as the judgment-debtor wants 


Steps as they may be advised. 
ji Assuming the contention of Mr. 


in the instant case there was merely an errop 


of law in the decree which can be corrected;.-unless the court, for reasons 


by other proceeding but till the same. is cor- 


rected the decree is not without jurisdiction. 


and as executing court I must execute the 
decree, then the further question will arise: 
whether in the facts and circumstances of 
the case, I shall in execution of the decree 
for the balance amount of the decree-hold- 
er’s claim pass an order for arrest and deten- 
tion of the judgment-debtor. 


.. 47 The answer to this question will 
depend upon the question whether the court 
is satisfied under Section 51 of the Code of 
Civil Procedure, that balance of the decree 
should be executed by arrest and detention 
of the judgment-debtor in prison. Section 51, 
sub-section (c) of the Code of Civil Proce- 
dure provides as follows: 

51. Powers of Court to enforce execu 
tion — subject to such conditions and limita- 


the decree. . 

mes an i; 

-to do, but leave the parties to take such: Missir v. Ramnandan Singh) the law on this 
_ Point is stated thus: 


as 


i im 
Advocate-General is accepted namely, that, 


jurisdiction and should not.be": attachment in execution of the decree.” 


i 


l 48; Under sub-clause (b) of the pro- 
* viso to Section 51, the Court must be satis- 
fied that the judgment-debtor has, or has had 
Since the date of the decree, means to pay 


à 1081 C : -the amount of the decree or some substan- 
‘the principal and interest on the decree up:; 


tial part thereof and refused or neglected 
‘or has refused or neglected to pay. 


49, The decree-holder has to satisfy 
Court that proviso to Section 51 applies 
‘under the facts of a particular case. 


50. In AIR 1968 Pat 218 (Jogendra 


-Hie 





__. “The proviso to Section 51 enjoins on 
"the court itself not to order arrest and de- 
tention of the judgment-debtor in prison 
les h a) recorded in - 
“writing, is satisfied that the materials on the 
record of the case come within any of the 
-Clauses of the proviso. In other words it is 
„< a mandate to the court by the Legislature 
as a matter of public policy with a view 
to implement its object by protecting deb- 
tors who cannot pay their debts for reasons 
beyond their control. Irrespective of the 
fact whether the judgment-debtor appears or 
not, the court has to satisfy itself. before 
issuing any warrant of arrest against the 
judgment-debtor, whether the materials on 
the record bring the case within any of the 
clauses of the proviso to Section 51. The 
judement-debtor cannot waive the privilege 
conferred on him by that section.” 
At page 221 of the judgment it is said: 
it is apparent that waiver of the privi- 
lege conferred by the proviso to Section 5i 
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of the Code does infringe the public policy, 
~because by inserting this privilege for the 
judgment-debtor in Section 51 of the Act of 
1908, the Legislature was guided by public 
policy, namely, that a debtor should not be 
put in the prison, when he is unable to pay 
his debt for reasons beyond his control.” 


51. In AIR 1957 Mad 761 (T. Kun- 
hiraman v. Pootheri Diath Madhavan Nair), 
the Court held: 

of Section 


“The mandatory provisions 
51 must be complied with before arrest is 
ordered”. 


- 52. The same principle is applied in 
AIR 1955 All 402 (Harpal Singh v. Hira 
Ta The head note of this case is as fol- 
ows: 


“Before the Court can issue a warrant 
of arrest or a notice to the judgment-debtor 
under Rule 37, Order 21, it has to see ‘that 
the judgment-debtor is liable to arrest in 
pursuance of the application for execution. 
This means that the nature of the decree 
should be such that it can be executed by 
the arrest of the judgment-debtor and that 
such circumstances exist that an order of 
arrest can be made against the- judgment- 
debtor, in case the Court was satisfied 
of those circumstances. Such circumstances 
are what are mentioned in clauses (a) to (c) 
to proviso to Section 51. The existence of 
such a circumstance becomes one of the 
conditions to govern the liability of the judg- 


ment-debtor to arrest. 
kr xk we 


Mere non-payment to the .decree-holder 
when the judgment-debtor came into posses- 
-siop of means subsequent to the date of the 
decree would not always be sufficient fon 
coming to the conclusion that the judgment- 
debtor refused or neglected to pay the dec= 
ree-holder. Refusal would imply that a re« 
quest was made to the judgment-debtor at 
the time when he had the means to pay and 
yet the judement-debtor did not pay and 
declined to make any payment. There must 
be something on the record to ‘suggest that 
any such request was made when the judg- 
ment-debtor had that money with him and 
that the judgment-debtor refused to pay the 
decree-holder. Negligence to pay also would 
connote that when the judgment-debtor could 
have paid he just omitted to pay due to his 
negligence or carelessness. If the judgment- 
debtor had other claims to satisfy or other 
more urgent necessities to meet and spent 
the money on such purposes, it could not be 
said that he neglected to pay the decree- 
holder. In the absence of evidence having 
a bearing on these considerations the Court 
would not feel satisfied that the judgment- 
debtor had refused or neglected to pay the 
decree-holder’s amount within the meaning 
of clause (b) to the proviso to Section 51.” 


53. Thus the law is clear on this 
point that the onus is very heavy on the 
decree-holder who must satisfy the Court 
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that proviso to Section 51 (c) is attracted 
before a judgment-debtor should be sent to 
prison. The question is, whether the decree 
holder in this case has been able to satisfy 
on the affidavit which has been affirmed be- 
fore me that the judgment-debtor has, of 
has had since the date of the decree, the 
means to pay the amount or some substantial 
part and refused or neglected or has refused 
or neglected to pay the same. 


54, In my view the decree-holden 
has not been able to satisfy me that proviso 
(b) to Section 51 of the Code of Civil Pro- 
cedure can be made applicable in this case. 
In my view, there are not sufficient materials 
upon which I can record in writing that the 
judgment-debtor has since the date of the 
decree the means to pay the amount of the ` 
decree or some substantial portion thereof 
and refuses or neglects to pay the same. The 
statement made in paragraph 21 of the affi- 
davit of Parameshwar Santhalia is denied 
and disputed by the judgment-debtor. No 
particulars of assets or properties of tha 
judgment-debtor has been stated in the affi- 
davit in support of the tabular statement to 
show that the judgment-debtor has, or has 
had since the date of the decree means to 
pay the amount and he refused or neglected. 
to pay the same. There is no demand mada 
for payment of the balance amount of the 
decree by the decree-holder. It is true that 
the judgment-debtor is a member of a Mita-, 
kshara joint family which has joint family’ 
properties, but the judgment-debtor stated: 
that there are large income-tax liabilities. I 
cannot act on mere inference or make any 
presumption against the judgment-debtor., 
Under the facts of this case, I cannot also. 
record that there was deliberate negligence; 
or refusal to pay by the judgment-debtor. 


55. The last point raised before mo 
is that this is a case of piecemeal execution 
and the Court will not on this ground enter- 
tain this application. The case cited before 
me on this point is AIR 1933 Bom 364 by 
Mr. Pradip Das, who followed Mr. Som- 
nath Chatterjee and made submissions on 
behalf of the judgment-debtor. The head- 
note of the case in AIR 1933 Bom 364 
(Panaji Girdharlal v. Ratanchand Hajarimal 
Marwadi) is as follows: 


“It is not permissible to levy execution 
of a money decree in different stages or 
piecemeal. The rule is that a party having 
a right to execute a decree for money pre- 
sently payable must enforce the whole dec- 
ree at the same time and if a person having 
a right to recover a certain sum under a deca 
tee asks the Court to enforce that decree 
for a less sum, he must be taken to waive 
his right to levy execution for the balance. 


A judgment-creditor detained a decrea 
for principal and interest up to date of paya 
ment and costs and applied for execution 
and executed it in respect of the principal 
and costs omitting interest. Subsequently 
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he put in a fresh application 
only. 

Held: that the effect of the earlier ap- 
plication for portion of the amount due at 
the date thereof was to prevent the judg- 
ment-creditor from making subsequent ap- 
plication for the balance.” 


56. In my view this case is not ap- 
plicable in view of the facts of the present 
case where the execution is not really a 
piecemeal execution, but execution arising 
subsequently because of accumulation of the 
jnterest before the decree was satisfied fully. 


57. However, in view of the matter 
which I have already discussed, there will be 
no order cn this application. p 

58. Each party will pay and bear his 


or its own costs. 
Order accordingly. 


for interest 


AIR 1973 CALCUTTA 315 (V 60 C 69 
AMARESH ROY AND AMIYA KUMAR 
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Indian Aluminium Co. Ltd, Appellant 
v. Third Industrial Tribunal and others, 
Respondents. 

Appeal No. 100 of 1972, D/- 10-1-1973. 

Index Note:— (A) C. P. C, Order 22, 
Rale 9 — Order refusing to set aside abate- 
ment — Order affects right or liability of 
party re: points in dispute and as such is 
appealable. AUR 1972 Cal 449 (FB), Explain- 
ed and Applied. (Para 5) 

Index Note:-— (3) Constitution of India, 
Art. 226 — Proceedings under attract the 
provisions of Section 141, C. P. C. —~ Com 
sequently the provisions of Order 22 would 
also be applicable to writ proceedings, AIR 
1967 Cal 275, Followed. Paras 6, 7) 


Cases Referred: Chromological Paras 
AIR 1972 Cal 449 = 76 Cal WN 1039 
_ (FB), Nurul Hoda v. Amir Hasan 3 
AIR 1967 Cai 275 = ILR (1966) 1 
Cal 14, Krishnalal Sadhu v. State 6 
P. P. Ginwalla with A. Chaudhuri, for 
Appellant; 7. C. Dutt with R. C., Chaudhuri, 
fot Respondents Nos. 2 and 2. 
AMARESH ROY, ¥.s— This appeal ic 
against an Order passed by our learned bro- 
ther Sabyasachi Mukharji, J. in a proceeding 
under Art. 226 of the Constitution of India, 
in which proceeding the application, made 
on behalf cf the prescnt appellant, praying 
for setting aside the abatement and substi- 
tution of the heirs of the deceased respon- 
dent, has been dismissed. That proceeding 
which is matter No. 178 of 1970 Indian Alu- 
minium Co. Ltd. v. Third Industrial 
Tribunal, West Bengal, had arisen upon 
an application by Indian Aluminium Co. 
Ltd. under Art. 226 of the Constitution of 
India, challenging the correctness and/oz 
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validity of an order made by the Third Tn- 
dustrial Tribunal, West Bengal. The circum- 
stances providing the background of facts 
are that an industrial dispute was pending 
before the said Tribunal and during the 
pendency of that proceeding before the Tri- 
bunal two employees, viz. Tarapada Bhatta- 
charjee and Vivekananda Bose were dismis- 
sed by the Company on the ground of cer- 
tain alleged misconduct. The Company made 
an application before the Tribunal under 
Section 33 (2) (b) of the Industrial Disputes 
Act, 1947 for approval of the order of dis- 
missal made by the Company upon those 
two persons. The Tribunal refused that 
prayer. Being aggrieved by the said Order 
of the Tribunal, the Company moved this 
Court under Art. 226 of the Constitution. 
In the proceeding that commenced in this 
Court upon that application under Art. 226 
of the Constitution, the said Tarapada 
Bhattacharjee and Vivekananda Bose were 
respondents Nos. 2 and 3 respectively. Dur- 
ing the pendency of the matter in this Court, 
respondent No. 3 Vivekananda Bose died. 
The date of death has been ascertained and 
admitted by both the parties to be 12th of 
August, 1970. For a long time after the 
death of the said Vivekananda Bose no step 
appears to have been taken for substitution 
of the heirs and legal representatives of the 
said deceased respondent No. 3 in the pro- 
ceeding pending in this Court. In or about 
June, 1971, the petitioner, who is appellant 
before us, appears to have heard about the 


death of the said Vivekananda Bose on 
1ith June, 1971. Their learned lawyers 
wrote letters to the respondents’ learned 


lawyer, asking for confirmation of what the 
appellants have heard about the death of res- 
pondent No. 3, Vivekananda Bose. In that 
letter, the names of the heirs and legal re- 
presentatives of the said Vivekananda Bose, 
if he had really died, were also asked for. 
In reply to that, the learned lawyer for the 
deceased respondent sent a communication, 
mentioning the names and addresses of the 
heirs and legal representatives of Viveka- 
nanda Bose, respondent No. 3 which infor- 
mation was supplied to the said lawyer 
for respondent No. 3 for communication to 
the lawyer for the appellant. It did not, 
however, mention the exact date ov which 
Vivekananda Bose had died. Learned fawyar 
for the appellant again wrote on 23rd July, 
41971 to the learned lawyer for respondent 
Mo, 3 asking for the exact date of the death 
of Vivekananda Bose, respondent No. 3. In 
reply dated 27th July, 1971, the learned 
lawyer for respondent No. 3 mentioned that 
Vivekananda Bose expired on 12th of Av- 
gust, 1970 in a fatal accident, Thereupon « 
Master Summons was taken out on 12th 
August, 1971 for the application returnab’c 
on the 27th August, 1971. In the said ap- 
plication, series of correspondence by which 
the necessary information was gathered have 
been mentioned and it has been stated “in- 


316 Cal. ([Prs. 1-6] Indian Aluminium Co. v. T.I. Tribunal (Amaresh Roy J.) 


asmuch as your petitioner was not aware of 
the date of death of the third respondent 
until 28th July, 1971 and had no proper 
knowledge of his death or of the names of 
the legal representatives of the third respon- 
dent until 29th July, 1971, in the circum- 
stances aforesaid’ your petitioner was unable 
to make an application for substitution of 
the third respondent’s legal heirs earlier and 
your petitioner’s right to relief against the 
third respondent has abated. Your petitioner 
- has also not been able to make an applica- 
tion for setting aside the said abatement 


within the time for the same reason.” The. 


prayers were for setting aside the abatements, 
condonation of the delay in making the ap- 
plication for setting aside the abatement 
and for substitution of the legal heirs of the 
deceased respondent No. 3 and consequent 
amendment of the Cause Title. There was 
also a prayer for such other or further 
orders as the Court may deem fit and proper. 


* 2. hat application was opposed on 
behalf of the heirs of the deceased respon- 
dent No. 3 whose names were proposed to 
be substituted upon setting aside the abate- 
ment. 


3. The said application was dispos- 
ed of by the Order of our learned brother 
Sabyasachi Mukharji, J. made on 23rd Feb- 
ruary, 1972. The learned Judge took notica 
of the relevant dates, which have been men- 
tioned above, for deciding the question whe- 
ther the appellants were entitled to have the 
heirs of the deceased respondent No. 3, sub- 
stituted as prayed for. His Lordship point- 
ed out that the matter was an application 
under Art. 226 of the Constitution and the 
provisions of the Code of Civil Procedure 
would be applicable and will be governed 
by the provisions of the Order 22 of the 
Code of Civil Procedure read with the Li- 
mitation Act. But the learned Judge was of 
the view that the delay had not been suffi- 
ciently explained, particularly as to what the 
petitioner was doing since he came to know 
on the 28th July, 1971 about the death of 
the third respondent prior to making the 
application returnable on the 27th August, 
1971. In that view of the matter, his Lord- 
ship held that there had been abatement so 
far as the third respondent was concerned 
as a result of his death and also pointed 
out that he was a necessary party to the 
application. 

4. Against that order, dismissing the 
application, praying for setting aside _ the 
abatement and substitution of the legal heirs 
and representatives of the deceased respon- 
dent No. 3, Vivekananda Bose, the present 
appeal has been preferred. 


5. Before we proceed to deal with 
the contentions raised in the appeal, we 
have to mention that on behalf of the res- 
pondents in this appeal, a preliminary ob- 
jection was raised regarding its maintainabi- 
lity. It was contended that an appeal would 


A.LR, 


not lie against an order made under Order 
22 of the Code of Civil Procedure, eithep 
allowing or dismissing an application for 
Setting aside abatement. The recent Full 
Bench decision of this High Court in the 
case of Nurul Hada v. Amir Hasan, 76 Cal 
WN 1039 at p. 1043 == (AIR 1972 Cal 449), . 
has been cited as an authority for that pro- 
position. It is true that the Full Bench has 
laid down that an order setting aside the 
abatement is not a judgment within the 
meaning of clause 15 of the Letters Patent, 
as it does not relate to the merits of the 
dispute but is only a step towards the final 
adjudication of the dispute. But the Full 
Bench decision is not an authority for the 
proposition that an order refusing to set 
aside abatement is not a judgment within 
the meaning of clause 15 of the Letters Pa- 
tent. A careful examination of the judg- 
ment of the Full Bench, which was deliver- 
ed by our learned brother Sabyasachi Mu- 
kharji, J. really shows that the question be- 
fore the Full Bench was whether an appeal 
lay against an order setting aside abatement 
under Order 22, Rule 9 of the Code of Civil 
Procedure, which question | had arisen as 
a preliminary point before a Division Bench, 
consisting of Sinha, C. J., as his Lordship 
then was and A. C. Sen, J. and which point 
in view of the conflicting decision of this 
Court, was referred to the Full Bench for 
decision. The test laid down by the Full 
Bench is whether any right or liability of 
the party in respect of the point in dispute 
is touched by the order sought to be appeal» 
ed from. Applying that test an order set- 
ting aside the abatement has been held to be 
no more than a step towards obtaining the 
final adjudication in a suit and, therefore, 
not a judgment within the meaning of Let- 
ters Patent. But when that test is applied 
to an order refusing to set aside an abate- 
ment it will clearly appear that such an 
order affects the right or liability of the 
party in respect of the points in dispute be- 
cause by the abatement of the proceeding it 
was brought to an end. This distinction in 
the effect of the order—one setting aside 
abatement and the other refusing to set 
aside abatement is the reason why in the 
Civil Procedure Code itself provides Orden 
43, Rule 1 that an order under Rule 9 of 
Order 22 refusing to set aside abatement or 
dismissal of the suit is appealable, though 
no appeal has been provided in that Rule of 
Order 43 against an order setting aside the 
abatement. We, therefore, overrule the pre- 
liminary objection. g 


6, 7. On the merits of the appeal Mr. 
Ginwala appearing for the appellant has 
sought to contend that the nature of the pro- 
ceeding under Art. 226 of the Constitution 
of India which in the present case was a 
Rule Nisi, issued upon an application pray- 
ing for a Writ of Certiorari is of the charac- 
ter that the right to sue, so to say, is really 
against the Tribunal whose order is sought 


-in 
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to be quashed, though the other respondents 
have been joined as parties to it to give them 
an opportunity of being heard before an 
order under which they may have taken 
some benefit is effected. For that reason 
Mr. Ginwala contended that the provisions 
in the Order 22 of the Code of Civil Pro- 
cedure will apply in terms and would not 
bring about an abatement of the proceeding 
on the death of one of the several respon- 
dents. We cannot accede to this conten- 
tion of Mr. Ginwala and it is enough to 
point out that in a Division Bench decision 
the case of Krishnalal Sadhu v. State of 
West Bengal, AIR 1967 Cal 275, it has been 
held that Section 141 of the Code of Civil 
Procedure Code is directly attracted to the 
applications under Art. 226 of the _Consti- 
tution and so such provisions of the Code 
of Civil Procedure as can be suitably ap- 
plied to the Writ Proceeding, are applicable 
to such proceedings, so that Order 22 of 
the Code of Civil Procedure is applicable 
to Writ Proceedings. We respectfully agree 
with the decisionns mentioned above and the 
reasons for the decisions that have been ela- 
borately discussed in the judgment deliver- 
ed by Bose, C. J. : 


8. The question, therefore, is whe- 
ther on the death of respondent No. 3 
Vivekananda Bose the proceeding as against 
that respondent has abated or not and whe- 
ther the legal heirs and representatives of 
the said deceased respondent No. 3 should 
be substituted in his place after setting aside 
that abatement upon the .application made 
on behalf of the appellants. Our learned 
brother Sabyasachi Mukharji J. in his order 
has held that the said respondent No. 3 was 
a necessary party in the proceeding and 
Order 22 of the Code of Civil Procedure will 
govern the application. He, however, has 
held that the petitioner had not sufficiently 
explained the delay in making the applica- 
tion for setting aside abatement and substi- 
tution of the heirs. As we have already 
mentioned above that though the death of 
respondent No. 3 had occurred on 12th of 
August, 1970, the fact of his death, parti- 
cularly the exact date of death and also the 
names and addresses of the heirs and legal 
Tepresentatives of the deceased respondent 
No. 3 could be gathered by the appellant 
only on 28th July, 1971. The correspond- 
ence that passed between the lawyer for the 
appellant and the lawyer for the respondents 
show the enquiries that were necessary to be 
made. In that respect on behalf of the res- 
pondent before us, lack of diligence has 
been suggested. But on consideration of the 
totality of the events revealed by. the series 
of correspondence we are Satisfied that there 
was no lack of diligence at all. The length 
of time that needed explanation could at its 
longest be apprehended to be between 29th 
July and 12th August, 1971. It is barely 
a period of two weeks. In the matter of 
this description the two weeks’ time spent 
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for getting ready with the application for 
taking out the Master Summons cannot 
said, in our view, to be much too long. It 
appears that the length of time that was 
spent by correspondence. had not been 
brought to the notice of our learned brother 
Mukharji J. and for that reason that aspect 
did not receive proper consideration. We 
hold that the time spent before the applica- 
tion was made has been explained before us 
with sufficient cause within the meaning of 
Rule 9-of Order 22 of the Code of Civil 
Procedure and Section 5 of the Limitation 
Act. The delay in making the application 
should, therefore, be condoned and the ap- 
plication for setting aside the abatement 
should succeed. 

9. We, therefore, allow the appeal 
and set aside the Order of the learned trial 
Judge. The abatement on the death of res- 
pondent No. 3 be set aside and the heirs 
and legal representatives, proposed to be sub- 
Stituted, be substituted in his place. Cause 
Title be amended accordingly. In the circum- 
stances of the case we do not award any 
costs. Parties should bear their own costs. 


AMIYA KUMAR MOOKERII, J.:— 


10. I agree, 
Appeal allowed. 
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Calcutta Stock Exchange Association 
Ltd., Petitioner v. Chanchal Singh Kothari, 
Respondent. 

Appeal No. 215 of 1966, D/- 3-1-1973. 

Index Note:— (A) Civil P. C., Order 47, 
Rule 27 (1) ©) — Tendering of document 
as additional evidence — When can be 
allowed. 

Brief Note:— (A) Failure of a party to 
tender a document disclosed by the other 
party does not entitle the Court to allow 
such document to be tendered as additional 
evidence under Rule 27 (1) (b). In order to 
come within the clause it is for the Court to 
require a document to be tendered to enable 
it to pronounce judement. AIR 1957 Cal 
709, Dist., ATR 1959 Bom 300 and AIR 
1968 SC 406, Ref. to. (Para 1) 


Cases Referred: Chronological Paras 


AIR 1968 SC 406 = (1968) 1 SCR 608, 
Sunder Lad & Son v. Bharat Handi- 

_. crafts Pvt. Ltd. 3 

AIR 1959 Bom 300 = 60 Bom LR 547, 
Ram Prasad Haripal v. Manohar 
Vithoba 

AIR 1957 Cal 709, Babulal Chowkhani 
v. Western India Theatres Ltd. 2 


„S. Tibrewal with M. L. Tambe, for 
Petitioner; A. C. Bhabra, D. Gupta, P. L 
Khaitan and R. Ghose, for Respondent. 
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_B. C. MITRA, J.:— This is an appli- 
cation for an order giving the petitioner 
liberty to tender the minutes dated Decem- 
ber 4, 1958, of a meeting of the Association 
by way of additional evidence. It is an ap- 
plication under Order 41, Rule 27 of the 
Civil Procedure Code. Counsel for the peti- 
tioner submitted that he was pressing the 
application under clause (b) only of Order 
41, Rule 27 (1); in other words he contend- 
ed that this document should be allowed to 
be tendered as additional evidence on the 
ground that the appellate Court required the 
document to be produced to enable the 
Court to pronounce judgment. It seems to 
us that this application is altogether miscon- 
ceived. The document in question has been 
annexed to the petition; it is a minute of 
a meeting of the committee held on Decem- 
ber 4, 1958. It appears that this document 
was disclosed by the respondent on Noveme 
ber 16, 1964. Thereafter the petitioner 
made an application for amendment of the 
plaint which was allowed. The second ap- 
plication for amendment of the plaint chal- 
lenging the factum of a proper resolution 
of the committee claimed to have been pass- 
ed on December 4, 1958 was, however, dis- 
missed by the trial Court. It is quite clear 
to us that the petitioner’s counsel omitted 
to tender the document in question as evi- 
dence although it was a document disclosed 
by the respondent. Counsel for the petitioner 
said that the document could not be tender- 
ed in evidence as the respondent had closed 
its case. In our opinion, that did not debar 
the petitioner from tendering a document 
disclosed by the respondent, even though the 
respondent closed its case before the trial 
Court. Secondly, the petitioner could have 
confronted the respondent’s witness when he 
was being cross-examined, quite apart from 
the fact that the petitioner could have ten- 
dered it as a document disclosed by the res- 
pondent. It was also contended that it was 
a mistake or omission on the part of the 
learned counsel appearing for the petitioner 
before the trial Court, and, therefore, this 
Court should at this stage allow the docu- 
ment to be tendered as an additional evi- 
dence. We are unable to accept this propo- 
sition. Failure or omission on the part of a 
party to tender a document does not entitle 
the Court to allow such document to be 
tendered as additional evidence under the 
provisions of Order 41, Rule 27, sub-rule (1) 
clause (b). In order to come within the scope 
of clause (b) it is for the Court to require 
a document to be tendered to enable the 
Court to pronounce judgment. We are not 
satisfied on the materials before us that this 
document will be required by this Court in 
order to enable us to pronounce judgment 
in the matter. 


2. In support of this contention Mr. 
Tibrewal, counsel for the petitioner relied 
on a decision of this Court reported in AIR 
1957 Cal 709 (Babulal Chowkhani v. West- 
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ern India Theatres Ltd.). This case was relied 
on for the proposition that the company op 
the Board of Directors speak through its 
resolutions and that if the enquiry was as to 
what was the decision taken by the Board 
of Directors, the Court would look more 
and depend more on the actual terms of 
the resolution than on the terms and the 
language in which such decision was Con- 
veyed by letter or correspondence. We do 
not see how this case is of any assistance 
to the petitioner because the question is not 
what the resolution was, but whether the 
resolution as contained in the minutes now 
sought to be tendered as additional evidence, 
should be allowed to go in as such under 
the provisions of Order 41, Rule 27, subs 
rule (1) clause (b). 


3. Mr. Bhabra, appearing for the 
respondent, on the other hand contended 
that it is not the petitioner’s case that there . 
was omission or misapprehension on the 
part of the petitioner’s adviser before’ the 
trial Court. He drew our attention to para- 
graph 11 of the petition, in which it is alleg- 
ed that the respondent played a trick upon 
the Hon’ble Court by suddenly closing its 
case without calling any one to prove 
amongst other documents, the minutes of 
the meeting held on December 4, 1958. Mr. 
Bhabra also argued that failure or omission 
on the part of a party to adduce evidence 
ought not to be made a ground for allow- 
ing such documents to be tendered as addi- 
tional evidence under Order 41, Rule 27 (1) 
(b) of the Code of Civil Procedure, unless 
such document was needed by the Court to 
pronounce judgment. In support of this 
contention reliance was placed by Mr. 
Bhabra firstly on a decision of the Bombay 
High Court reported in ATR 1959 Bom 300 
(Ramprasad Haripal v. Manohar Vithoba) 
for the proposition that where a document 
was not tendered in the trial Court because. 
the party expected the other side’s witness 
to go into the witness box and then to cone 
front the witness with those documents dur- 
ing his cross-examination, a document so 
intended to be tendered through cross-exa- 
mination ought not to be allowed to be ten- 
dered as additional evidence. It was also 
held that the party who omitted to tender 
the document disclosed by the other side 
took 2 risk by not tendering the document 
in evidence. at the proper stage and should 
take the consequences of such omission. Our 
attention was also drawn by Mr. Bhabra to 
a decision of the Supreme Court reported in 
AIR 1968 SC 406 (Sunder Lat and Son v. 
Bharat Handicrafts Pvt. Ltd.) in which it 
has been held that where the appellate Court 
gequired any document to be produced the 
Court might allow such document to be 
produced. In that case the document relied 
upon was admittedly in the possession of 
the appellants but they did not rely upon it 
before the High Court. Jt was also argued 
in that case that the importance of the docu- 
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ment was not realized by those in charge of 
the case and it was held that this plea would 
not bring the case within the expression 
“other substantial cause” in Order 41, Rule 
27 of the Civil Procedure Code. 


4, All in all, it seems to us that no 
grounds have been made out by the peti- 
tioner for allowing the minutes of the meet- 
ing held on December 4, 1958, to be tender- 
ed as additional evidence. For the reasons 
mentioned above, this application fails and 
is accordingly dismissed with costs. 

DEB, J. :— 5. I agree. 

Appeal dismissed. 
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Sm. Shyama Sundari Dasi ‘Devi’, Plain- 
tiff-Petitioner v. Ramapati Chattopadhya 
and another, Defendants-Opposite Parties. 

Civil Revn. Cases Nos. 1759 and 1508 
of 1972, D/- 23-11-1972. 


Index Note:— {A) Civil P. ©. (1998), 
Section 20 — Suit for declaration and fn- 
junction — No determination of any, imterest 
in or right to land involved — Suit falls 
under this section and mot under Section 17. 


Brief Note:— (A) Where the _ plaintiff 
sues for a declaration that certain documents 
are void and invalid as being obtained by 
fraud and for injunction restraining the de- 
fendants from interfering with plaintiffs pos- 
session of land covered by the documents 
held that the suit not involving possession, 
tight or title to Jand fell under Section 20 
and not under Section 17. (Para 6) 


B. B. Das Gupta and Sudhis Das Gupta, 
for Petition (in C. R. No. 1759 of 1972) 
and for Opposite Party No. 1 (in C. R. No. 
1508 of 1972); Ranjit Kumar Banerjee and 
Biswa Ranjan Banerjee, for Petitioner (in 
C. R. No. 1508 of 1972) and for Opposite 
Parties (in C. R. No. 1759 of 1972). 


ORDER :— These two Rules are taken 
up together as they arise out of the same 
order. The petitioner in Rule No. 1508/72 
are two defendants in the suit instituted by 
ue petitioner in Rule No. 1759/72 as plain- 


2. The plaintiff filed the instant suit 
in the court of a Munsif at Alipore. The 
plaintiff has in the suit prayed for a decla- 
Tation that the two documents dated Nov- 
ember 9, 1966 and March 17, 1967, both 
executed and registered at Rampurhat were 
obtained by fraud and as such void and in- 
valid and for permanent injunction restrain- 
ing the defendants from interfering with the 
plaintiff’s possession in the Jands covered 
under those documents and from exercising 
any rights as shebaits of deity Shri Shri 
Shyamrai Deb Thakur. 
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3. The deity represented by the 
plaintiff was made defendant No. 1 and the 
petitioners in Rule No. 1508/72 were made 
defendants Nos. 2 and 3. Defendants Nos. 
2 and 3 filed written statement and raised an 
objection that the Munsif at Alipore had 
no territorial jurisdiction to entertain the 
suit. The Munsif has held that the Alipore 
Court has no territorial jurisdiction in res« 
pect of the document dated November 9, 
1966; but the Alipore Court has territorial 
jurisdiction in respect of the document dat- 
ed March 17, 1967. Defendants Nos. 2 and 
3 obtained Rule No. 1508/72 against the 
finding of the Munsif that he has territorial 
jurisdiction for the suit in respect of the 
document dated March 17, 1967 and the 
plaintiff has obtained Rule No. 1759/72 
against the finding of the Munsif that he 
has no territorial jurisdiction in respect of 
the document dated November 9, 1966. 


- Mr. Banerjee, who appears for 
the defendants Nos. 2 and 3 in Rule No. 
1508/72, submits that the suit comes under 
Section 20 of the Code of Civil Procedure. 
But Mr. Das Gupta, who appears for the 
plaintiff in Rule No. 1759/72, submits that 
me suit comes under Section 17 of the 
‘ode, 


5. The short allegations are as fol- 
lows:— 

The plaintiff lives at Behala within the 
territorial jurisdiction of the Munsif at Ali- 
pore. The deity Shri Shri Shyamrai Deb 
Thakur is situate within the territorial juris- 
diction of the Munsif at Rampurhat. The 
lands covered under the document dated 
November 9, 1966, lie within the territorial 
jurisdiction of the Munsif at Rampurhat. 
The document dated March 17, 1967, covers 
some lands within the territorial limits of 
the Munsif at Rampurhat and some lands 
at Behala which is within the territorial 
limits of the Munsif at Alipore. The docu- 
ments were executed and registered by the 
plaintiff at Rampurhat. The fraud alleged 
is said to have been committed at Rampur- 
hat. No part of cause of action has been 
alleged to have arisen at Behala. 

6. We have, therefore, to consider if 
with these allegations the suit comes under 
Section 17 or Section 20 of the Code. Sec- 
tion 17 has reference to Section 16 of the 
Code and Section 17 is attracted only if the 
suit in question comes under the provisions 
of Section 16. Mr. Das Gupta submits that 
the present suit comes under clause (d) of 
Section 16 which reads— 

_..“(d) for the determination of any other 
right to or interest in immovable property.” 
I have said that the suit is for a declara- 
tion that the two documents are void and 
invalid as obtained through fraud and for 
permanent injunction. On the face of it, it 
cannot, therefore, be said that the suit is for 
determination of any right to or interest in 
the properties covered under the documents. 

Das Gupta argues that the permanent 
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injunction is for restraining the defendants 
from interfering with the plaintiff’s posses- 
sion of the lands. But that again cannot be 
said to be determination of any right to of 
interest in the said land. The reliefs claim- 
ed are only personal reliefs, namely, a dec- 
laration that the documents are void and 
for permanent injunction restraining the 
defendants from doing some acts. Strictly 
speaking, the reliefs claimed in the suit can- 
not be said to be claims for determination 
of any right to or interest in the Jands and 
so, the suit really comes under Section 20 
of the Code. Under Section 20 the Alipore 
Court has no territorial jurisdiction in res- 
pect of either of the documents because 


neither the defendants live within its terri-- 


forial jurisdiction nor did the cause of 
action arise within its territorial jurisdiction. 

A In the result, Rule No. 1508/72 
is made absolute. But Rule No. 1759/72 is 
discharged. The order of the learned Mun- 
sif is modified and it is held that the Ali- 
pore Court has no territorial jurisdiction 
to entertain the instant suit. The plaint 
should, therefore, be returned to the learn- 
ed Advocate for the plaintiff. Let the re- 
cords be sent down at once. The Munsif 
will on receipt of the records return the 
plaint to the learned Advocate for the plain- 
tiff for presentation before the appropriate 
court. 

8. _ No order is made as to costs in 


these Rules. 
Order accordingly. 
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A. N. SEN AND DEB, JI. 


Hiralal Deb Gupta, Appellant v. Salil 
Kumar Paul and another, Respondents. 


Appeal No. 90 of 1970, DJ- 20-9-1972. 


Index Note:—~ (A) Letters Patent (Cal), 
Clause 15 — Suit under Order 37, Civil P. C. 
— Appeals against order granting 
tional leave to defend and decree — Mains 
tainability —- (X-Ref:— Civil P. C, Order 
37, Rr. 2, 3, 4, Section 104). 

Brief Note:— (A) Appeal against an 
order under Order 37, Rule 3 granting con- 
ditional leave to défendant to defend the suit 
is incompetent since such order is not a 
“Sndgment” within clause 15 and since no 
appeal is provided for by the Code. How- 
ever adjudication of rights finally by _ the 
decree in the suit being “judgment” within 
Clause 15 the decree is appealable. Hence 
the proper course is to file appeal against 
the decree in which the validity of the order 
can be canvassed. The fact that Order 37, 
Rule 4 enables a defendant to apply for set- 
ting aside such decree does not deprive him 
of the right of appeal from the decree, AIR 
1965 SC 1144, Dist.; ILR (1955) 1 Cal 299, 
Followed. (Paras 7, 8, 9) 


CQ/CQ/A947/73/YPB 


Hiralal v. Salil Kumar (A. N. Sen J.) 


condis 


A.I. R. 


Cases Referred: Chronological Paras 
AIR 1965 SC 1144=(1965) 1 SCWR 772, 
Ram Karan Das Radhavallabh v. 
Bhagwandas Dwarkadas 
AIR 1958 SC 321 = 1958 SCR 1211, 
Santosh Kumar v. Bhai Moon Singh 10 
AIR 1955 Cal 562, C. C. Sinha v. Bidhu 
Bhusan De 
ILR (1955) 1 Cal 299, Bonwari Lal 
Roy v. Sahan Lal Daga 7, 9 
AIR 1930 Cal 697 = ILR (1930) 57 
Cal 695, Jogesh Chandra v. Maha- 
tmmad Ibrahim 
Sen, for Appellant; Arya Mitter; for 
Respondent. 


A. N. SEN, J-——- These are two appeals 
by the defendant in a suit filed under O. 37 
of the Code of Civil Procedure. 

2. Salil Kumar Paul, the first respon- 
dent in the appeals instituted a suit under 
the provisions of Order 37 of the Code of 
Civil Procedure against Hiralal Deb Gupta 
who happens to be the appellant before us 
and one Ajit Kumar Ganguli. The docu- 
ment on which the plaintiff Salil Kumar Paul 
instituted the suit under the provisions of 
Order 37 of the Code of Civil Proceclure 
reads as follows: 


“Rs. 50,000/- dated 24-7-68 Rs. 10/- 
90 (Ninety) days after date without 
grace please pay to Sri Salil Kumar Paul 
of 26, Beadon Row, Calcutta 6 or order at 
Calcutta or 24 Parganas or Howrah or 
Hooghly the sum of Rs. 50,000/- (Rupees 
fifty thousand) only, with interest @ 8% per 
annum in case of default of payment on the 
due date at 22-10-1968 for value received in 
cash presentation for payment and notice of 
dishonour waived. 
100 x 500 = Rs. 50,000/- 
Received Rupees fifty thousand in cash. 
Sd/- Hiralal Deb Gupta, 
United Bank of India Itd. 
4, Clive Ghat Street, 


Calcutta—tl. 
. D/- 24-7-1968. 
Accepted by: 


Ajit Kumar Ganguly 
ADV/DP/CAL. Br. 
U. B. I. 4, Clive Ghat Street, 
Calcutta-1 24-7-1968. 


10 Rs. 
Sd/- Hiralal Deb Gupta 

Ajit K Gangut 24-7-1968 
Sd/- Ajit Kumar y 

i 5 Rs. 
Sd/- Hiralal Deb Gupta 
24-7-1968 
Sd/- Ajit Kumar Ganguly” 

3. Hiralal Deb Gupta made an appli- 
cation for leave to defend the said suit. In 
his application he had asked for an uncon- 
ditional leave to be granted to him to appear 
and defend the above suit and also for ap- 


propriate directions for filing the written 
statement. The said application came up 
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for hearing before Ghose, J., and on the 4th 
March, 1970, the learned Judge made an 
order granting leave to Hiralal Deb Gupta 
to enter appearance and file written statement 
on condition that he would furnish security 
for the sum of Rs. 20,000/- to the satisfac- 
tion of the Registrar within 8 weeks from the 
date of the order. ‘The learned Judge fur- 
ther directed that in default of the security 
being furnished within the time stipulated the 
said application would stand dismissed with 
costs. Against the said order of Ghose, J., 
granting conditional leave Hiralal Deb Gupta 
preferrcd an appeal which is Appeal No. 90 
of 1970 before us. 


4. Hiralal Deb Gupta in his said Ap- 
peal No. 90 of 1970 made an application for 
stay a further proceedings of the suit and 
of the operation of the said order and the 
Court of appeal made a conditional order for 
stay on the appellant’s furnishing security. 
The appellant Hiralal Deb Gupta failed to 
furnish the security in terms of the order of 
the Court of Appeal and the conditional order 
for stay by the Court of Appeal in the said 
Appeal No. 90 of 1970 was not effective. The 
suit appeared on the undefended list of 


Ghose, J., and the learned Judge, it is stated ° 


before us, adjourned the suit, as the learned 
Judge did not appear to be satisfied that the 
suit was properly instituted under Order 37 
of the Civil Procedure Code. The suit ap- 
peared in the undefended list of Hazra, J., 
on 12-5-72 and the learned Judge passed a 
decree for the amount claimed in the suit 
against the said decree. Hiralal Deb Gupta 
has preferred another appeal which is Ap- 
peal No. 126 of 1972. Both these appeals 
have been heard together and are being dis- 
posed of ‘by this judgment. 


5. Mr. Sen, learned Counsel appear- 
ing on behalf of the appellant has contended 
that the learned trial Judge was wrong in 
granting conditional leave and in imposing 
condition. According to him the learned 
trial Judge should have granted wncondi- 
tional leavé. Mr. Sen contends that triable 
issues clearly arise in the instant case and 
according to Mr. Sen the learned Judge 
should have granted unconditional leave be- 
cause substantial issues were raised and were 
required to be tried in the suit. Mr. Sen 
has argued that the provisions of Order 37 
of the Code of Civil Procedure have no ap- 
plication to the document in question and a 
suit under Order 37 of the Code is not main- 
tainable on the document as the said docu- 
ment is neither a hundi nor a promissory 
note nor a bill of exchange. Mr. Sen has 
further argued that consideration has been 
denied and Mr. Sen has thcrefore submitted 
that the learned trial Judge was wrong in im- 

osing condition in the matter of granting 
eave to the defendant. 


6. Mr. Arya Mitter, learned counsel 
appearing on behalf of the plaintiff respon- 
dent has submitted that no appeal lies from 
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the order passed by the learned Judge by 
which he granted conditional leave to the 
defendant. According to Mr. Mitter the said 
appeal is not competent and is not maintain- 
able. Mr. Mitter has further submitted that 
no appeal also lies from the decree passed 
jn a suit under the provisions of the Code 
of Civil Procedure. It is the argument of 
Mr. Mitter that Order 37 of the Code of 
Civil Procedure is a self-contained Code and 
in view of the provisions contained in R. 4 
of Order 37 an appeal from the decree does 
not lie. Mr. Mitter has argued that Sec. 96 
of the Code of Civil Procedure has no appli- 
cation to this Court and Clause 15 of the 


` Letters Patent which governs the appeal is 


also of no assistance as a decree passed 
under Order 37 of the Code is not a judg- 
ment within the meaning of Clause 15 of 
the Letters Patent. On the merits Mr. Mitter 
has contended that the learned trial Judge 
was right in imposing condition in the mat- 
ter of granting leave as the defence sought 
to be taken was not a genuine and bona 
fide defence. Mr. Mitter has pointed out 
that in the application for leave to defend 
no plea to the effect that the document in 
question is not a hundi or a promissory note 
or a bill of exchange was raised. It has 
been the contention of Mr. Mitter that in 
the appeal it is (not?) open to the appellant, 
therefore, to raise the question that the said 
document is not a hundi or a promissory 
note or a bill of exchange. Mr. Mitter has 
further submitted that the said document 
should be considered to be a hundi and Mr. 
Mitter has referred to various decisions in 
support of this submission. Mr. Mitter has 
contended that G. K. Mitter, J., in the case 
of C. C. Sinha v. Bidhu Bhushan De, re- 
ported in AIR 1955 Cal 562, was not right 
in his conclusion that the document in ques- 
tion in the said suit was not a hundi or a 
bill of exchange- or a promissory note and 
the learned trial Judge did not correctly 
appreciate the decision of the Division Bench 
Teported in AIR 1930 Cal 697 to which 
G. K. Mitter, J., referred in his decision. 


7. In view of the decision of the 
Division Bench of this Court in the case of 
Bonwari Lal Roy v. Sohan Lal Daga reported 
in ILR (1955) 1 Cal 299, the appeal of the 
appellant against the order of the learned 
trial Judge granting conditional leave to him 
to defend must be held to be incompetent 
and not maintainable. It has been clearly 
held in that decision that no appeal lies from 
such an order and the course left open to the 
aggrieved party is to prefer an appeal from 
the decree and in the said appeal from the 
decree the said ground of not granting un- 
conditional leave, may be taken. 


8. In the instant case as the said ap- 
peal from the order granting unconditional 
leave, must be held not to be maintainable, 
we have to dismiss the same but the grounds 
taken in the said appeal can be considered 
to be grounds in the appeal preferred against 


322 Cal. 


the decree. We therefore, propose to treat 
the grounds taken in the said apne. as 
grounds in the appeal from the decres. In 
view of the fact that we have heard hoth 
the appeals together we do not conside- it 
necessary to direct any formal amendment 
of the grounds of appeal in the memo-an- 
dum of appeal preferred against the decree. 


9. We are unable to accept the con- 
tention of Mr. Mitter that no appeal lies 
from a decree passed in a suit under ©. 37 
of the Code of Civil Procedure. In our 
opinion, there is no merit in the contention, 
It is to be noted that there is no authcrity 
for such proposition as in our view there can- 
not be any authority for the proposition that 
an appeal will not lie from a decree na sed 
under Order 37 of the Code of Civil Proce- 
dure, The decision of the Supreme Couri in 
ihe case of Ramkarandas Radhavallobh v. 
Bhopwondas Dwarkacas, reported in AIR 1965 
SC 1144, on which Mr. Mitter has relied has 
really no bearing on this question and is not 
authority for the proposition that an appeal 
will not lie from a decree passed under the 
wrovisions of Order 37 of the Code of Civil 
Procedure. The mere fact that p-ovi.ion 
has been made in Rule 4 of Order 37 of the 
Code to enable a defendant to apply for set- 
ting aside a decree does not and cannot dep- 
rive him of the right of appeal from the 
decree. It is not really necessary for us to 
decide whether Section 96 of the Cade of 
Civil Procedure has any application or not. 
There cannot be any doubt that adjudication 
ot rights finally by the decree will undoubt- 
edly be a judgment within the menning of 
clause 15 of the Letters Patent. The deci- 
‘ion of the Division Bench in Bonwari Lal 
Roy's case TLR (1955) 1 Cal 299 to which 
we have earlier referred makes it clear that 
an appeal from a decree under Order 37 of 
the Code of Civil Procedure Jies. 


10. In the facts of the instant case 
the very nature of the arguments and the 
decisions on which Mr. Mitter seeks to rely 
leave no room for doubt that an important 
issue of law, viz., whether the document in 
question is a hundi or a promissory note or 
a negotiable instrument, arises. We do not 
consider it necessary at this stage to decide 
finally on this question as in our view an 
important question of fact also arises in the 
instant case. There is a denial of receint of 
consideration excepting a sum of Rs. 1155/-. 
As in our view serious questions are to be 
tried in the suit and issues of fact and law 
both require determination in the suit, we 
think the proper order for us to make will 
be to set aside the decree which was passed 
and to give an opportunity to the defendant 
to contest the suit. The principles as to 
granting of leave are fairly well settled and 
the Supreme Court in the case of Santosh 
Kumar v. Bhai Moon Singh, reperted in 
AFR 1958 SC 321 has clearly enunciated 
these principles. In our opinion, applying the 
principles laid down by the Supreme Court 
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in the seid case unconditional leave should 
have heen granted by the learned trial Judge, 
11. We have only to note that the 
contention of Mr. Mitter that it is not open 
to the appellant to urge that the document 
in quesion is not a hundi or a bill of ex- 
change or a promissory note as the said 
question was not raised before the learned 
trial Judge is not right. As a matter of fact, 
this aspect is disputed. We, however, do 
not propose to go into the merits of the 
factual controversy. In the grounds of ap- 
peal in the appeal preferred against the order 
this ground was specifically taken. In any 
event, this being a pure question of law it 
is open to the appellant to urge the said 
question even if the said question was not 
urged before the learned trial Court. The 
appeal from the order granting conditional 
leave beine Appeal No. 90 of 1970 js, there- 
fore, dismissed as the said appeal is not m: in- 
toinable and is not competent. The appeal 
from the decree being Apneal No. 126 of 
1972 succceds and must be allowed. We, 
therefore. set aside the decree dated 12th 
May. 1972, passed by the learned trial Judge. 
We grani unconditional leave to th: appel- 
Jant to dofend the suit and the appellant will 
enter 2rrcarance within a week from date 
and will file his written statement within a 
fortnieht after the reonening. Interim order, 
if any made by the Appeal Court will stand 
vacated. Costs of both the appeals will be 
costs in the suit. Certified for two counsel. 
12. We wish to make it clear that wa 
have pliowed the appzal and set aside the 
decree, as in our view triable issues of fact 
and law arise for determination in the suit 
and unconditional Jeave to defend should 
therefore, have been granted. It was 
not necessary for us to adjudicate upon 
the issues involved and we have not decided 
any of the issues involved in this suit. It 
will be. as it must necesarily be, for the 
learned trial Judge who will hear the suit to 
adjudicate unon the issues of fact and law 
involved in the suit.. 
DED, J.:— 13. I agree.” 
Order accordingly. 
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A. K. SINHA AND A. N. BANERJEE, JJ. 
Mis. Sitaram Srigopal, Appellant v. Union 
Carbide India Ltd., Respondent. 
S. M. A. No. 4 of 1970, DI- 5-1-1972. 
Inges Note: — (A) Civil P. C. (1988), 
Sectinny 47, 151. Order 23. Rr 3 — W. B. 
Premi-es Tenancy Act (12 of 1926). S. 13 (1) 
(i) and (hs) — Eiectment sult on eround of 
building ond rehullding — Compromice cec- 
ree by Court without satisfvine ifself as to 
grovnd; — Decree is 2 nellity — Decree- 
holder prt in possesion in execetien — Ap- 
plication hy J. D. under Sections 47 and (51 
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to restore posceccicn is mainicinet's. Am 
1970 SL €23 ond ATT Teen CO 272 Mered 
on; AMR 1€56 SC £7, Refere ALR 3851 
SC 1237 an} (1957) 61 Cal WN 67, Distin- 


goishes, (eras 8, 12) 
Cases Referred: Chronolestec] Paras 


ATR 1970 SC 838 = (1969) 2 SCR 

1048, Kaushalya Devi v. K. L. Bansal 7, 8 
AIR 1970 SC 794 = 1970 Ren CR 375, 

Ferozi Lal v. Man Mal A 
(1964) 68 Cal WN 353, Dr. T. S. 

Gupta v. Kanahialal Ruia 6 
AIR 1961 SC 137 = (1961) 1 SCR 

650, Shew Bux Mohata v. Bengal 

Breweries Ltd. 8 
AIR 1961 SC 272 = (1961) 1 SCR 591, 

B. V. Patankar v. C. G. Sastry 7, 
(1957) 61 Cal WN 67, Sadasukh v. 


Jugal Kishore 11 
AIR 1956 SC 87 = (1955) 2 SCR 938, 
Merla Rammana v. Nallaparaju 7, 


Subodh Kumar Bhattacharjee and Sankar 
Das Banerjee, for Appellant; R. C. Deb and 
Asoke Kumar Sengupta, for Respondent. 


A. K. SINHA, J.:— This appeal is pre- 
ferred by the judement-debtor appellant 
against a judgment and order of aflirmance 
tejecting his application under Section 47 
and Section 151 of the Civil Procedure Code’ 
in an execution case started by the decree- 
holder for taking delivery of possession of 
the disputed property. 


2. TIn a suit filed, inter alia, on the 
ground of building and re-building by the 
respondent Union Carbide India Ltd., for re- 
jecting the judement-debtor 4 compromise 
petition was effected under which the judg- 
ment-debtor agreed to deliver vacant posses- 
sion of the disputed premises in parts to the 
decree-holder from time to time on different 
dates. Although possession of the separate 
portions of the disputed premises was deli- 
vered according to the terms of the com- 
promise the appellant failed ultimately 10 
deliver possession of the portion of the dis- 
puted premises with which we are now cone 
cerned and the respondent put the decree into 
cxecution. The Court in course of such Exe- 
cution procceding issued a writ for delivery 
of possession and thereafter on or about ict 
Yobruary, 1969, the appellant made en appli» 
cation under Section 47 read with Sec, 151 
fabs Cade of Civil Procedure praying inter 
ail, for recalling the writ for delivery of 
posesion substantially on the allegation that 
the respondent with the help of large number 
of persons described as anti-social elements 
ani the Court's Bailiff was trying to take 
fore: pessoction. The appellant also made 
a scnarue application for temporary injune- 
tien v hich pave rise to another miscellaneors 
cosc which, however, was rejected but with 
which we cre not concerned now. 

3. This application, however, was op- 
posed by the decres-holder — his case being, 
in short, that the application was not main= 
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tainnble and in any case possession of the 
dispe‘>d premises was already taker. 

4. The learned trial! Court dismis-ed 
the application on the view that the poss- 
sion was already taken and therefore, the np- 
plication was not maintainable. On apal 
the appellate Court concurred with the vi:w 
taken by the trial Court and dismiss! the 
appeal on consideration of an adil ional 
point, namely, that even if compromise des- 
tee was passed without proof of any grounds 
taken in the ejectment suit, it was stil valid 
and binding as such decree for its eject ment 
was passed on admission of the appc'funt. 


5 In the appeal before us the oues- 
tion as to whether delivery of possession of 
the disputed premises was complete by exe- 
cuting the writ is concluded by concurront 
finding of fact. We are therefore vroee 
to go into this question over again in the 
second appeal. 


6. This leaves us to the only other 
point for consideration as to whwker the 
compromise derea entered info bebrecn the 
parties was without jurisdiction and a nul- 
lity and if so whether the Executing Court 
has power to restore possession to th: op- 
pellant. It is undisputed that the ejeciment 
suit was filed on several prounds irctul 79 
the ground of reasonable requirement for 
building and rebuilding. This point theieh 
taken for the first time before the Aprol:te 
Court below was considered unnecessorv for 
its decision on the application: nevertheless 
the Court entered into the question «nd 
reached the conclusion relving on a Borch 
decision of this Court in (1964) 68 Cal WN 
353, Dr. T. S. Gupta v. Kanahialal Ruia. 
that this compromise decrez was neces: arily 
based upon “the admission or acczpiance of 
the plaintiff's allegations or averment as to 
its requirement of the suit premises for build- 
ing purposes and therefore would give the 
Court jurisdiction to pass a decree fer cjeci- 
ment”, 

7. Mr. Banerjee for the appellant has 
argued firstly, that such a petition of com- 
promise in a suit of this nature covle me 
be treated as admission of the picon: 
secondly, it is said that the grounds ay to 
reasonable requirement ete.. noi baviny Heen 
established on evidence, tae Couri iod po 
jurisdiction and the comprcmise decice > 
ed was a nullity. To uid ef such conau on 
reliance is placed en a decision of the Sun. 
Teme Court, ATR 1970 SO 833, Smt. xnu- 
shalya Devi v. K. L. Bonsti, in whieh ii cr- 
pears, in considering similar question oithoueh 
under diferent enactment it has beea aid 
that such a compromise decree without proof 
of the grounds alleged in the plaint war is 
without jurisdiction and a nullity. Triyiy 
Mr. Banerjee bas contended that evo if 
possession was isken which, accordin to 
him, is very much disputed, the Court h:a 
an the circumstances of this case power 
enough to restore such possession of Proper 
although execution stacds dismissed on full 
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Satisfaction. In support of this argument 
Mr. Banerjee has relied on two decisions of 
the Supreme Court AIR 1961 SC 272 (B. V. 
Patankar v. C. G. Sastry) and AIR 1956 SC 
87 (Merla Rammana v. Nallaparaju). 


8. Mr. Deb for the respondent did 
not support the decision of the appellate 
Court in view of the first and second con- 
tentions raised by Mr. Banerjee. But what 
he says is that the principle in Kaushalya 
Debi’s case AIR 1970 SC 838 (supra) or in 
another decision cited by him in Ferozilal v. 
Manmal, AIR 1970 SC 794 has no applica- 
tion to the facts of the present case. Firsily, 
the same argument is repeated namely that 
the writ for delivery of possession having 
been executed no further question could 
arise for recalling the writ. Reliance is plac- 
ed on a decision of the Supreme Court in 
AIR 1961 SC 137, Shew Bux Mohata v. Ben- 
pal Breweries Ltd. In this case, it appears 
from the Nazir’s return the concerned de- 
fendant was not bodily removed in execut- 
ing the writ for delivery of possession and 
further the defendant was not so removed 
because of certain arrangement arrived at 
between it and the decree-holder. In that 
context the Supreme Court held that full 
possession having been obtained by the 
decree-holder in execution of the decree it 
was not again open to him to start another 
execution and ask for khas possession. We 
do not think, this. decision of the Supreme 
Court has any bearing on the question in- 
volved in the case now before us. On the 
other hand, from the decision of the Supreme 
Court cited by Mr. Banerjee in the same 
Report B. V. Patankar’s case AIR 1961 SC 
272 (supra) it appears that while consider- 
ing almost similar question in the back- 
ground of Mysore House Rent Control Act 
of 1945 as to executability of a decree and 
the Court’s power to recall the writ of 
possession, the Supreme Court has held that 
where Executing Court was not aware of the 
amendment “of the Rent Restriction Act by 
which the execution of a decree was prohi- 
bited and passed an ejectment decree against 
a tenant, the Executing Court could not exe- 
cute the decree and any possession given 
under an ex parte order passed in execution 
of such a decree could be set aside under 
Section 151 of the Civil Procedure Code. 
The prohibition is equally puissant in the 
present case and Section 47 read with Sec- 
tion 151 would be equally effective to sustain 
the order of redelivery made in favour of 
the respondent’. It is not necessary to go 
into details of the other earlier Supreme 
Court decision cited by Mr. Banerjee AIR 
1956 SC 87 (supra) for this case was consi- 
dered in the above decision of the Supreme 
Court and the broad proposition namely, that 
where under a void execution sale delivery 
of possession was taken, an application by 
a party to the suit to recover possession of 
the disputed properties would be maintein« 
able was accepted by the Supreme Court. Mr. 
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Deb, however, has sought to contend that ‘he 
provisions of Mysore Rent Control Act were 
quite different as there no order for execu- 
tion for delivery of possession of premises 
in occupation of a tenant would be valid 
and therefore principles indicated in the deci- 
sion in B. V. Patankar’s case have no appli- 
cation to the question involved in the pre- 
sent case. We fail to see how this.is so. 
The whole question really is whether the dec- 
ree or order for execution, as the case may 
be, is passed without jurisdiction and is mal- 
lity. It is true that under our Act question 
is not regarding the validity of order for exe- 
cution but that of decree. But this is a dif- 
ference really without any distinction, for, if 
the decree is passed without jurisdiction and 
is a nullity the same consequence will fol- 
low. The whole proceedings in execution to 
put the decree-holder in possession would be 
without jurisdiction and the Court has enouzh 
power to restore the aggrieved party 
to its former position in such an 
execution proceeding under Section 151 
of the Civil Procedure Code. In our opin- 
ion, the above decisions are authority for the 
proposition that where a decree which is 
passed without jurisdiction and is a nullity is 
put into execution and delivery of disputed 
properties is taken an application by the ag- 
grieved party who has been thrown out of 
possession to recall the writ and to restore 
possession thereof is perfectly maintainable. 
The first contention raised by Mr. Deb there- 
fore fails. 


9, Secondly, Mr. Deb has argued that 
this point was not at all taken either before 
the appellate Court below or in the Execut- 
ing Court in the appellant’s application under 
Section 47 of the Code. It is said that the 
appellate Court merely discussed this question 
because the point was taken and certain argu« 
ments were advanced on behalf of the ap= 
pellant in support thereof but the judgment 
was not really based on the conclusion rea- 
ched by the appellate Court below on such 
point. Although such is the position we 
cannot support the contention raised by Mr. 
Deb. Firstly because, even the point on 
which the judgment is actually said to be 
based was not correctly decided. It cannot 
be said, in view of the discussion already 
no circumstance the 
Court had any power to recall the writ or 
re-deliver possession of the disputed property 
to an aggrieved party once such writ has 
been executed and delivery of possession Las 
been given to the decree-holder in execution 
of the decree. Secondly because, for a pro- 
per decision on the point as to maintainabi- 
lity of the application for restoration of pos- 
session before the Executing Court, the qu2s- 
tion as to wheter the decree is passed with- 
out jurisdiction and is a nullity is inseparably 
mixed up with the point on which the judg- 
ment is actually based. It was therefore rie- 
cassary and proper for the Court to go irto 
this question before an effective adjudication 
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could be made on the real question in con- 
troversy between the parties. Thirdly be- 
cause, on the admitted position of the par- 
ties the question being one purely of law, the 
appellant was entitled to raise it before the 
Appellate Court. Fourthly because, the Ap- 
pellate Court having already decided such 
a question though not for the purpose of its 
judgment, it was open to the appellant to 
press the point before us. We therefore, do 
not find much of substance in this conten~ 
tion of Mr. Deb. 


10. Thirdly, Mr. Deb has contended 


Kanchanganga Co. 


that there are no such grounds in the Delhi , 


Ajmer Rent Control Act similar to those in 
G) and (k) of Section 13 (1) of the Premises 
Tenancy Act which provide: 


“(j) Where the tenant has given notice 
to quit but has failed to deliver vacant pos- 
session of the premises to the landlord in ac- 
cordance with such notice. 

(k) Where subsequent to the creation of 
the tenancy, the tenant having. agreed in 
writing with the landlord to deliver vacant 
possession of the premises to the Jandlord 
has failed to do so.” 


Relying on the above provisions it is argued 
that the compromise petition itself will ope- 
rate as a notice to quit or agreement in writ- 
ing by the tenant with the landlord to deli- 
ver vacant possession of the premises to him. 
If, therefore, it is said, the tenant in spite 
of such writing has failed to deliver vacant 
possession the execution of such a decree of 
compromise is maintainable as the tenant has 
clearly failed to deliver possession. We think, 
this argument is wholly misconceived. For 
these two grounds clearly postulate failure of 
the tenant in spite of notice to quit or agree- 
ment in writing to deliver vacant possession 
prior to the institution of the suit as an 
order or decree for recovery of possession of 
any premises can be passed only on failure 
of the tenant to deliver vacant possession. 
Here, in the instant case, clearly, the decree 
was neither (sic) nor could be passed on these 
grounds, As already noticed, the grounds 
were completely different but the Court 
without satisfying itself about the existence 
of these grounds passed a decree upon a 
petition of compromise made by the parties, 
We are therefore unable to accept the con- 
tention of Mr. Deb as correct. 


11. Lastly, Mr. Deb has contended 
that the terms of compromise being legal as 
envisnced under Order 23, Rule 3 of the 
Cade of Civil Procedure, it has got to be ac- 
cepted by the Court and the decree has to 
be posecd in terms thereof. To back his 
coniention Mr. Deb has relied on o Bench 
decision of this Court, (1957) 61 Cal WN 67, 
(Sadasush Kabra v. Jugal Kishore). In this 
case, it appears that on the basis of a com- 
promise petition for payment of money ad- 
vanced as loan by instalment a decree was 
passed, The defendant kavine failed to pay 
such instalment, the decree-holder put tha 
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decree into execution. Question arose, first- 
ly, whether such a decree was valid in spite of 
contravention of certain provisions of the 
Bengal Money Lenders Act and furthcr whe- 
ther compromise decree was executable. On 
facts, this Court held that in recording the 
compromise in the present case the Court 
found the loan to be commercial loon ard 
held the compromise to be perfectly I:v.ful 
“it being the Court’s duty to record I:1.ful 
compromise”. In this view of the mwier 
this Court also held that “the Court must 
be presumed to have done its duty and re- 
corded the compromise only after being suiis- 
fied to its lawful character, particularly wien 
it is reasonably possible to hold in fiour 
of the legality of such compromise.” ‘Ys do 
not think, this case is of any assistarve to 
the respondents, There is nothing in this 
case to warrant the conclusion that even if 
the decree is passed on the basis of a peti- 
tion of compromise in contravention of the 
provision of particular enactment it v.ould 
still be valid and binding. The last coaten- 
tion of Mr. Deb therefore also fails. 


12. In our opinion. the Executing 
Court had no jurisdiction to execute the com- 
promise decree which was passed without 
jurisdiction and is a nullity. In this view of 
the matter the judgment and order passed 
by both the Courts below cannot be sustain- 
ed as valid. The appellant is entitled to res- 
toration of possession of the disputed premi- 
ses and other connected reliefs. 


13. Accordingly, this appeal is alow- 
ed. The judgment and order passed bv both 
the Courts below are set aside. The ap- 
plication under Section 47 read with Sec- 
tion 151 of the Civil Procedure Code made 
by the appellant is allowed. We direct the 
Court below to issue appropriate orders and 
directions to re-deliver possession of the dis- 
puted premises to the appellant. We how- 
ever, do not make any order as to costs, 


A. N. BANERJEE.:— 14. I arree. 
Appeal allowed. 
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A. F. O. D. No. 855 of 1961, D- 14-12- 
1972. 


Index Note — (A) Lond  Acor’s?ton 
Act (1894), Sectinn 23 (2) — Spirti- fer 
compulsory acrniction — Asresd pelrettog 
com bo imelesive of ciatwiory commen’ of 
18% end fs mot voi as defentine tha rrovie 
ciama of the Act, ATR 4672 PO 2c, Rol 
towed: AIR 1946 PC 75, Diiring, 
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Index Note: — B) Evidence Act (1°72), 
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mary evidence — Docmments admi”? in evi- 
dence withont cm eblection corrie: he obs 
jected to at appellate stage for wert oi fom 
mal proof. ‘Eon 6) 

Index Note: —(C)  Consiitz‘2- of 
India, Article 289 — Contract witis Sima or 
Union — Contract by corresponder: 7o en- 
forceable. (X-Ref:— Evidence Aci (1972), 
Section 115). 


Brief Note: — (C) Where contrzct by 
correspondence has resulted in offer arc ac- 
ceptance and the parties have acted on ii the 
contract is enforceable. When a party has 
taken benefit under the agreement if cannot 


be allowed to take up new position. AIR 
1954 SC 82, Followed. (Paras 10, 12) 
Cases Referred: Chronologien! Paras 


AIR 1964 SC 152 == (1964) 2 SCR 

859, New Marine Coal Co. v. Union 

of India 11 
AIR 1962 SC 779 = (1962) 2 STA 

375, State of W. B. v. B. K. Mondal 


& Sons It 
AIR 1954 SC 82 = 1953 SCJ 693, 
Sunderabai v. Devaji 12 
AIR 1954 SC 236 = 1954 SCR 817, 
Chaturbhuj v. Moreswar 10 
AIR 1946 PC 75 = 50 Cal WN 401, 
Samiulah v. Collector of Aligarh 7 


AIR 1922 PC 365 = 27 Cal WN 418. 
Fort Press Co. Ltd. v. Municipal 
Corporation of City of Bombay q 


T. K. Roy Dastidar, U. C. Mullick and 
A. N. Banerjee, for Appellant; Bankim Ch. 
Banerjee and N. G. Das, for Respondent, 

A. K. SINSA, J..— This appcal is pre- 
ferred by the chimant appellant against 2 
judgment and decree rejecting the reference 
made against Collector’s award under Ser, 18 
of the Land Acquisition Act. 

2. Before we enter into the points 
raised we would indicate brief outlines of the 
circumstances under which the order undep 
controversy was made. The appellcat who 
had certain vacant lands offered to the State 
Government for sale for settlement and re- 
habilitation of refugees. After seve al cor- 
Tespondence between the parties cnd ihe 
State the lands so offered were agtcad fn be 
acquired. There was turther corresr ric coce 
over the payment of compensation and 7s 8 
resni of several correspondence the oppet 
mint agreed to accer. the maximum wic, or 
Ra QNO- par acre. for the aequiwiioi of 
tre kwd by the State. 

After the appellent had octe i to 
the voteotion offered by the Reh-rili: ‘ion 
Commissioner, possession of the bres wes 
rmiccbly delivered from time fo tir: on 
divers2 dates between 4th Februcry 1955 
ard 13ih May, 1955. Thereafier notifice: “ion 
under Secticn 4 of the Land Acguisticn Act 
was made and published and then followed 
the declaration under Section 6 of thc Land 
Acquisition Act. The Collector thc-e' fier 
proceeded 10 make iis award on the bas of 
the agreed rate between the appelhrt and 
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the S'at2 and gave a2 award of total ccn- 
pens tici of Rs. «99543.83 to the appellints, 

os The peiiticner ‘hen modo an ap- 
plication for reference uncer Secilon 18 of 
the Act on 29ih October, 1960 cixuiming oaly 
Statutory compensation of 15% over the total 
compcnsation paid by the Collector and also 
the intcrest at the rate of 6%. The matter 
eventually came up before the Special Land 
Acquisition Judge who took the view that the 
Requisition was of a private nature, firstly, 
end, secondly, there was an agreement between 
the perties by which the appellant agreed to 
accent the compensation money inclusive of 
statu'ory compensation of 15° as provided 
in the Aci On the question of interest also 
the learned Judge found against the appel- 
lant and thus rejected the reference, ‘That 
is how in short the appellant felt agericved 
and preferred the present appeal, 


5. The principal question that arises 
for our consideration in this appeal is whe- 
ther the appellant is entitled on the tacts of 
this case fo claim any statutory compensation 
of 1555 under the Act. There is no dispute 
admittedly in this case on the question of 
valuation but the dispute centres round, first- 
ly, the question whether that valuation actual- 
ly included this statutory compensatior of 
15%. Now, in this case it is not disputed 
that there were certain correspondence be- 
tween the parties whereby the Relief Rekati- 
litation Officer offered to pay compensation 
at the agreed rate which would include the 
s.atutory compensation of 15% and this was 
accepted by the appellant and finally the 
value of disputed lands was agreed to be 
paid on the basis of the Deed value inclusive 
of all the interest of the lands heid by the 
appellant as also 15% statutory compensation. 
Ti also appears that the Government directed 
that £055 of the value migh! be paid to the 
appellant agreeing to the said valuation ond 
executing indemnity bonds in respect of the 
money that may be paid to it. It is also 
undisputed that this was followed by several 
documents in the form of agreements ond 
indemnity bonds by the appellant for receiv- 
ing this compensation money in which there 
35 specife mention of the agreed valuation 
whica incvuded 13% of the s:atutory camsen- 
müon. These ceveral documents in the torm 
pí asreemeni and alis the indemnity tord 
avp jo bave keen admitted in evidenes 
ato. any cbjecuion before the learncd 
sudi. The question i, wont really ig ihe 
checi oi these agreemenic and indemnity 
sonde cLercin ike appellant suecifiealy ns- 
reza id accept ine amount of compensation 
awan cú by the Colluctor inclusive of all “ho 
Aateiery compensation of 15%, 

C. Mr. Dastidar Jearned Advocate ‘or 
the appellant has contended, in the first place, 
that the provisions of Section 23 (2) are man- 
datory. Therefore, even though, it is argued, 
thers is mention of such statutory compen- 
sation cither in the agreements or in the in- 
demniy bonds that cannot override the man- 
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datory provisions of Section 23 (2) of the 
Act. Secondly, it is submitted that although 
the value of the disputed lands were arrived 
at an agreed rate that did not mean in any 
way waiver of statutory compensation. 
Thirdly, it is submitted that Section 18 of the 
reference speaks of determination of com- 
pensation and therefore it was clearly obliga- 
tory upon the Jearned Judge to determine 
whether or not the appellant was entitled to 
statutory compensation of 15% even though 
there might have been some commitment of 
the appellant in the indemnity bonds stating 
that the agreed value also included statutory 
compensation. Fourthly, Mr. Dastidar at- 
tacked the validity of the agreement itself 
as inadmissible for want of proof and also 
that it is void for it purported to defeat the 
provisions of law. Fifthly, he has challenged 
the validity of this agreement on the ground 
of non-compliance with the provisions of 
Article 299 of the Constitution. Sixthly, Mr. 
Dastidar has said that no issue was framed 
as to whether statutory compensation was in- 
cluded in the agreed valuation or not and 
therefore it was not proper for the court to 
come to a decision without framing such 
issue which really raises a mixed question of 
fact and Jaw. Lastly, Mr. Dastidar submits 
that the question of payment of interest is 
also mandatory and in any event that could 
never (have) been denied to the appellant by 
the learned Judge. 


7. The first three points are more or 
less interconnected as they substantially in- 
volve one question whether in spite of the 
provisions of the Land “Acquisition Act for 
statutory compensation, there can be on ag- 
Ireed valuation inclusive of such compensation. 
|Since the pronouncement of the Judicial Com- 
mittee in 27 Cal WN 418 = (AIR 1922 PC 
365) (Fort Press Co. Ltd. v. The Municipal 
Corpn. of the City of Bombay) relied on by 
the trial Court it is fairly established that 
such valuation including the statutory com- 
pensation may be an agreed valuation. In 
this case before the Judicial Committee the 
company agreed to accept the fixed amount 
including statutory compensation of 15% from 
the Bombay Municipal Corporation for 
acquisition of their property but subsequently 
resiled from that position. On a suit being 
filed inter alia for declaration that such agree- 
ment was binding and valid, the Judicial 
Committee held that “there was nothing in 
the Act which could negative any such right 
and the agreement so made is an agreement 
which bound the parties’, Mr. Dastidar 
has however relied on 50 Cal WN 401 = 
(AIR 1946 PC 75), M. Samiullah v. The Col- 
lector of Aligarh and submitted that the Col- 
lector or Judee was not bound to act upon 
such agreement. We do not think, however, 
that the question decided in this case has 
any application to the facts of the present 
case for, clearly, the Collector here gave its 
award on agreed valuation. We, therefore, 
do not think that there is much of substan- 
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ce in the arguments made in support of 
these contentions raised by Mr. Dastidar. 


8. On the next question as to the ad- 
missibility of several documents embodying 
the impugned agreements without formal 
proof, the correct position appears to be that 
these documents were admiited in evidence 
without objection. Clearly, therefore, it is 
not open to the appellant to raise any fresh 
objection in this regard. 


9. The next point raised namely, that 
such apreements are void as they purported 
to defeat the provisions of law are really 
covered by the earlier points raised by Mr. 
Dastidar which we have already dealt with 
and held in substance that such agreements 
in spite of the provisions of the Act for sta- 
tutory compensation are fully binding and 
effective. 

10. This brings us to the question as 
to whether these agreemei.s not bene in 
conformity with the provisions of Article 299 
of the Constitution are effecti.c und vald. In 
this case, it appears that there was offer und 
acceptance by the partics in course of cor- 
respondence. In other words, the contract 
was completed by such offer and accepiance 
through correspondence. In spite of the pro- 
visions of Article 299 of the Constitution, it 
cannot be-said that in no circumstance, such 
contracts if entered into by and on bebal of 
the State are not enforceable as valid con- 
tract. This is what has been held in Chatur- 
bhuj v. Moreswar, 1954 SCR 817 = (AIR 
1954 SC 236). This apart in the instant case, 
the matter did not rest in correspondence 
only but the appellant itself executed ceriain 
documents in the nature of unilateral avrec- 
ments and indemnity bonds in quasi-judicial 
proceeding stating clearly that the valuation 
agreed in respect of the acquired land in- 
cluded statutory compensation of 15°. and 
the Collector accepted these representations, 
gave his award and finally alowed the appel- 
lant to withdraw compensation. It is dith- 
cult to see how in face of thes2 circumstan- 
ces it could still be open to the appellant 
to turn back on its own representation in 
such proceeding and question the validity of 
such agreements or to say that they were 
not binding or effective. 


11. Mr. Banerjee Jeorned Senior Gov- 
ernment Advocate has contended that on the 
admitted position of the parties the appel- 
lant was precluded from raising any such ob- 
jection in view of provisions of Section 70 
of the Indian Contract Act. Relying on two 

ecisions of the Supreme Court in AIR 1962 
SC 779, State of West Bengal v. B. K. Mou- 
dal and Sons and AIR 1964 SC 152 
it is argued that the petitioner having ob- 
tained benefit under such agreement could 
not challenge the validity of such agreements. 

12. Mr. Dastidar, however, has con- 
tended that in the facts of this case Sec- 
tion 70 of the Indian Contract Act could 
have no manner of application for it is said 
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there could not be any question of rcstor- 
ing the parties to its former position or to 
deliver anything. We, however, do not think, 
in the facts and circumstances of this case, 
it is necessary to decide this disputed ques- 


tion. In our opinion, the appellant 
is clearly estopped by its own con- 
duct and = representation from  challeng- 
ing the validity of the agreement 


in course of valuation proéeeding before the 
Collector. It is undisputed that the appellant 
has taken benefit under this agreement and 
having done so it was not open to it to 
again claim separately the statutory compen- 
sation which undoubtedly was agreed by it 
to be included in the agreed valuation. The 
Collector himself proceeded upon that ag- 
reed valuation and gave the impugned award 
and the appellant withdrew the entire amount 
of compensation under that award. It is not 
really so much a case of contract as of re- 
presentation in a proceeding which if not 
judicial is at least quasi-judicial in nature, 
The view we have taken finds support in a 
decision of the Supreme Court reported in 
AIR 1954 SC 82, Sunderabai v. Devaji, where 
it has been held in no uncertain terms that 
the rule of estoppel which is the rule of 
evidence under Section 115 of the Indian 
Evidence Act is applicable to a case where 
“the matter might have passed the stare of 
representation. There are cases where the 
Courts are entitled to entertain a plea of 
estoppel in order to prevent fraud of circuity 
of action”. Although this was a case not 
between a private party and the State, in our 
opinion the principle indicated would equally 
apply even in cases where such representa- 
tion is made and the State is persuaded to act 
upon such representation. Here, in the ins- 
tant case, the appellant cannot be allowed to 
take un a new position now as to do so 
would be to encourage “a fraud or circuity 
of action” which according to the passage 
quoted from Bieelow in the judpment ‘is the 
last thing a Court would ever courtenance’. 
Such being the position the appellant’s claim 
for separate statutory compensation is not 
entertainable at all. 


13. Next, the fifth point raised is that 
no issue was framed. The short answer to 
this is that the entire question as to the 
maintainability of the petitioner’s claim for 
statutory compensation was the subject-mat- 
ter of decision before the learned Judge in 
the trial Court. Therefore, we do not think, 
any separate issue ought to have been framed 
again for identical purpose. Even if it was so, 
it was the duty of the appellant to raise such 
issue. We, therefore, do not think that there 
is any substance in this point. In our opin- 
ion, Article 299 has no application to the 
facts of the present case. The appellant can- 
not escape from the position it created by its 
own conduct and representation in a quasi- 
judicial proceeding. The learned Judge was 
right in dismissing the apellant’s claim for 
separate compensation upon the agreed valu- 
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ation under the award given by the Cob 
lector. 


14. On the other question regarding 
payment of interest Mr. Banerjee frankly con- 
cedes that the decision of the learned Judge 
was wrong and the appellant is entitled tc: get 
a total sum of Rs. 2173.00 as the other nte- 
Test or the future interest have already 
been given up. We, therefore, dismiss the 
appeal in respect of the statutory compensa- 
tion but allow the appeal only in respect of 
interest to the extent of Rs. 2173.00. ` 


15. Accordingly, this appeal is alow- 
ed in part with proportionate cost. The 
award of the Collector is modified to this 
extent ihat the petitioner shall get a sum of 
Rs. 2173.00 as total interest. We direct the 
Collector to pay the interest within two 
Poot from date. Hearing fee assessecl at 

ms. 


A. N. BANERJEE, J.: 16. I agree. 
Appeal allowed. 
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Chameli Bibi, Petitioner v. Kanhaiyalal 
Agarwalla and others, Respondents. 
Suit No. 702 of 1903, D/- 19-9-1972. 
Indexy Notes — (A) Civil B CG 
Section 11 — Res judicata in a suit of re- 
Erescntctive character. (X-Ref:—- Section 2). 
(Para 1) 
Brief Note: — (A) Where a suit relat- 
ing to charitable trust is filed by a sirele 
plaintif without obtaining sanction of the 
Advocate-General, it is not a suit of repre- 
sentative character. Hence the decree in 
that suit cannot operate as res judicata 
against any other person. (Case Jaw discuss- 
ed). (Para 11) 
Index Note: — ($) Civil P. C., Section 92 
— Decree cettling scheme for charite bts 
trust — Right of beneficiary to apply for 
modification of the scheme cannot be im- 
plied. (Para 29) 
Brief Note: — (B) Where a court passes 
a decree settling a scheme for religious and 
chariteble trust and the scheme reserves the 
Tight only to existing trustees to file appl ca- 
tion to the court for filling vacancy of a 
trustee, a beneficiary under the trust cannot 
apply to the court for that purpose. His 
Temedy is to file a fresh suit under Sec. 92. 
Such a clause giving liberty to any person . 
to apply for modification of the scheme can- 
not be implied in the scheme. Observations 
in AIR 1921 Bom 297 held obiter dicta. 
(Case law discussed). (Paras 20, 22, 27, 30) 


Cases Referred: Chronelogical Paras 


AIR 1964 SC 107 = (1964) 2 SCR 
647. Ahmad Adam Sait v. M. E. 
Makhri 
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546, M. I. Kadri v. Khubmiya Maho- 
medmiya 8, 17 
AIR 1931 Bom 391 = 33 Bom LR 
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Jinabbarthi Narayanbharthi 17 
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ORDER:— The petitioner Prem Kumari 
Agarwal is one of the daughters of one 
Jiwandas Agarwal, since deceased. Jiwandas 
Agarwal was one of the two trustees in res- 
pect of the trust created by one Babulal 
Agarwalla, deceased, by his will dated 
August 6, 1873 whereby he created a trust 
for various religious and charitable purposes 
including the construction of a temple at 
Vrindaban and a Dharamshala at Calcutta, 
Jiwandas, one of the joint trustees died a 


few months back. Since then disputes and: 


differences arose by and between the heirs of 
Jiwandas, being his three daughters, The 
eldest son-in-law of Jiwandas by the name 
of Dhanpaldas Gupta, at all material time, 
had been and still is the other trustee in 
Tespect of the said trust for religious and 
charitable purposes, 


Ja. After the death of the said 
Jiwandas Agarwal, the said Dhanpaldas 
Gupta as the surviving trustee applied to this 
Court for appointment of another trustee in 
the place and stead of Jiwandas Agarwal, 
in terms of the provisions of the scheme 
framed herein sometime in the year 1944. A 
few weeks back this Court by an order ap- 
pointed one Shyama Saran Agarwal as the 
trustee in the place and stead of the said 
Jiwandas Agarwal. In the said application 
Prem Kumari wanted her husband to be ap- 
pointed as the trustee in the place and stead 
of her deceased father but this Court after 
giving her leave to intervene and after con- 
sidering the facts and circumstances of the 
said application and in the interest of’ the 
said trust did not allow her prayer. 


2. In this application Prem Kumari 
wants to be added as a party to this suit on 
the ground that she is the beneficiary under 
the scheme framed in 1944 whereunder the 
said Jiwandas was acting as one of the 
trustees. Under the provisions of the said 
Scheme of 1944 after the death of Jiwandas 
a sum of Rs. 250/- would be payable from 
out of the trust estate to each of the three 
daughters of Jiwandass. According to her 
she is entitled to apply in this suit and under 
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the said scheme, by virtue of the clause in 
the final decree whereby liberty was given 
to the parties to apply. According to her the 
suit is still alive for the purpose of carryiry 
out of the said trust. . 

3. Mr. Bhabra appearing on_behilf 
of Dhanpaldas Gupta takes a prelimimuiry 
point and argues that the petitioner Pr:m 
Kumari cannot be substituted in the prive 
and stead of Jiwandass. The said place hns 
already been filled up by ¢ppointing another 
trustes viz., Shyama Saran Agarwal os per 
order dated August 14, 1972. Accordingly. 
her application to be added as a party is 
misconceived inasmuch as the same is not 
warranted either by the said scheme or by 
the nature of the case. According to the 
learned counsel there is no power reserved in 
the scheme itself whereby the scheme can 
be modified in the way it is being prayed 
for. Such a clause is absent in the scheme. 
The only persons in whom the right to make 
any application under the said scheme has 
been reserved are the two trustees and no 
outsider has been given any liberty or power 
to make an application under the scheme. 
Mr. Bhabra contends that under the scheme 
Prem Kumari has no right to apply. The 
only right she has got in the scheme is to 
get Rs. 250/- per month. If the monthly al- 
Jowance is not paid to her, she will have 
the cause of action against the trustees and 
she will be able to enforce her rimht by filins 
a suit; but in this case, the trustees are not 
disowning that obligation which is cast on 
them by the said scheme of 1944 — Had 
there been such a situation she could hove 
filed a suit for recovery of that amount. 
There is no allegation before this Court that 
any amount remains unnaid to the said dau- 
ghters of Jiwandass. The said total sum of 
Rs. 750/- is payable by the trustees in the 
same way as so many other expenses are 
payable by them every month but because of 
that provision they do not become the bene- 
ficiaries under the said schcme. She may he 
the descendant of Jiwandass but that dees not 
make her a beneficiary. She does not claim 
to be a beneficiary under the trust created 
by the will of Babulal. Her position is not 
that of the plaintiff Chameli Bibi who resi- 
des in the temole premises in Vrindaban and 
hence as the eldest female member of the 
family of Babulal, Chameli Bibi can claim 
to be a beneficiary under his will; but that 
is not the case with Prem Kumari. Accord- 
ingly, Prem Kumari has no interest under 
the said scheme and no liberty has been 
given to enable her to apply under the 
scheme. 


4, Mr. Bhabra further contends that 
the present application is for the purpascs 
which are expressly provided in Section 92 
of the Code of Civil Procedure. Of course. 
she could have made this application if sucha 
power was reserved under the said scheme but 
as a matter of fact there is no such reserva- 
tion made. Furthermore, Prem Kumari be- 
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ing an outsider and not a party to rhe -uit 
herein, she cannot avail of the power von- 
ferred by the final decree in this sut akire- 
under liberty to apply has been provided. 
That liberty to apply was so given to the 
parties to this suit. Hence, Prem Kumari wot 
being a party to the suit cannot avail of the 
said opportunity to apply in the suit. 


5. Mr. Bhabra contends that er 
right is not totally taken away. She has a 
right to proceed under Section 92 of he 
Code of Civil Procedure and ask for ‘ha 
same relief which she is seeking in this np- 
plication. H the scheme as framed in 1°14 
has to be amended at the instance of Prim 
Kumsri then Prem Kumari must proceed 
under Sectien 92 of the Code of Civil P o- 
cedure. There is no quesiion of such a ‘uit 
bcing barred by res judicata. Such a qu2s- 
tion of res judicata can arise in a subsequent- 
ly instituied suit when the former suit which 
was adjudicated was a representative suit, 
In such a case such persons who vould oa 
either suing or defending the subsequently s= 
stituted sut would be so doing in thelr re- 
presentalive character and hence a decree in 
the former suit which was a represea.ive 
suit vill bind all persons interested. Thai is 
not the case before me because it does not 
apoenr that the suit herein which wis filed 
in 1903 was so filed in a representative cha- 
Tacter. 


6. Reliance was placed on the msa 
of Ahmid Adam Sait v. M. E. Makhri, re- 
poricd in ATR 1964 SC 107 where such a 
question was considered and it was iteld that 
the decree in the former suit could not cre ite 
a bar of res judicata against persons chaim- 
ing interest which was not represented in ‘he 
former suit. 


7. It is next contended by Mr. Bhabra 
that the scheme of 1944 empowered the trus- 
tees only. to make an application before the 
Court for certain limited directions as pro- 
vided therein. The Court in an administra- 
tion suit retains in it the full control over 
the administration of the public trust and in 
course of such administration frames the 
sch>me. The scheme as framed is the Court's 
scheme. The Court in its wisdom hag 
thought fit that only the trustees should be 
vested with powers to apply from time to 
time under certain conditions mentioned in 
the scham>. It may be that the trust befcre 
this Court is for public charitable and reli- 
gious au nnses but that decs not mean that 
anybody other than the trustees can make 
an annl'cation under the scheme when such 
richt has not been given to an outsider 
other than the trustees. 

8. Mr. Jain, on the other hand, cen- 
tends that for the interest of the trust the 
Court can always entertain an application 
from an outsider or by any person who is 
not a trustee even though the scheme does 
not contain any such provision. It is cen- 
tended following the case of M. L Kadri v. 
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Khukmsa Mahomedmiya, reported in AIR 
1931 Ber 388 that such a clause is implied. 
In the cnc of Gangaram Govind P:shankar 
v. K. R. Vinchurkar, reported in AIR 1948 
Bom 145 = ILR (1947) Bom 466 it is beld 
that the High Court has inherent power to 
modify th: schcme even thouch the scheme 
does ao. provide for such a clause if a proper 
case is mode out. According to Mr. Jzin 
the nature of the 1903 suit was such that it 
became a suit of a representative character. 
It is the substance and not the form of the 
suit that kas to be looked into, 


`. & The present suit was filed in 1903 
i.e., befor? ihe Code cf 1908 came into force, 
It is contended that the said suit of 1903 
was in substance filed under the then Sec- 
tion 533 of the Code of 1882 and that would 
appear rem the nature of the pleading and 
the reliefs chimed therein. Tho said provi- 
sion viz., Section 539 of the Code of 1832 
was similar fo ihe present Section 92 of the 
Code of 1°08 with slight difference viz., that 
under the Code of 1908 if tha suit is ins i= 
tuned without the consent in writing of the 
Aavoente- General or District Judgc, as 116 
case mig! be, then such a suit would be 
misconeeiied under sub-section (2) of Secs 
tion 92 thereof. Under the Code of 1882 
such sub-‘cction (2) of the present Coda of 
1908 was not there and accordingly a suit 
under Section 539 was optional. In other 
words, ihe forms prescribed thereunder 
might er might not have been strictly fol- 
lowed. 1. is contended that even thouch the 
suit herein was originally filed by only one 
plaintiff viz., one Amrita Bibi yet the nature 
of the suit and the reliefs claimed there'n 
made it a suit of a representative character, 
A scheme was framed by the preliminas 
decree and the said decree were passed wi 
a view to administering the said estate of 
Babulal Agarwalla. Accordingly, even though 
the plaint was not filed by two or more 
plaintiffs or strictly in accordance with the 
provisions of the then said Section 539 of 
the Cod of 1882 yet it became a suit of 
a representative character for all purposes. 
It is significant that various schemes have 
been framed under this suit of 1903 and 
various amendments have been effected in 
such schemes as and when they were thought 
ecessary fo be amended. The last of such 
amendment took place sometime in 1970. 


19. One of the maln questions which 
is argued for my determination is whether 
the suit herein of 1903 was a suit of a rs- 
presentative character. It is conceded that a 
suit under the then Section 539 of the Code 
of 1882 or under the present Section 92 of 
the Code ef 1908 would be a suit filed in a 
representative character if the formalitizs 
prescribed thereunder are comolied with. 

11. The suit as filed in 1903 was so 
filed only by Amrita Bibi. She was the 
only plaintiff in that suit but Section 539 ra. 
quired thet there must be two or mer: plain- 
tiffs. The original plaint as filed in 1903 hag 
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been produced before 2 and the correct 
position as appears therefrom is that Amrita 
Bibi was the only plaintiff in that suit. The 
reliefs claimed therein such as, for framing 
a scheme and for administration of the estate 
were similar to those of a suit of a repre- 
sentative character but unless the other 
formalities as provided under Section 539 
would be complied with, the said suit could 
not be called a suit of a representative chara- 
ter. It is true that at that time there was 
nothing in S. 539 whereby the non-compliance 
of the provisions of Section 539 would ren- 
der the suit invalid as is provided by sub= 
section (2) of the present Section 92 of the 
Code of 1903, yet to make it a suit of a Te 
presentative character it had to be filed by 
two or more persons with the consent of the 
then Advocate-Gencral of the State. Jf the 
suit had been filed by Amrita Bihi that 
would suggest that she was seeking her per- 
sonal relief and did not in any way concern 
herself with other persons who might be in- 
terested in the said trust. No other person 
even if he had intended to, could have come 
in and prayed for being added as a party to 
that suit because the suit so filed was the 
suit of the plaintiff alone. If the suit had 
been dismissed for any reason then it could 
not be said that the subsequent suit by some 
other person would be res judicata as against 
such ather persons who were not parties to 
the former suit, which stood dismissed. The 
foet that the trust created by the will of the 
said Bebvlal Agarwalla was for public cha- 
ritable and religious purpose yet the said fact 
by itself will not make the suit a suit of a 
representative character when it bas been 
filed by only one person and therefore not 
in compliance with the provisions of the 
then Section 539 of the Code of 1882. 


12. That being the position, I hold 
that the suit filed in 1903 herein was not a 
suit of a representative character and ac- 
cordingly, Prem Kumari cannot ask to bo 
added as a party to the suit vader Order 1, 
Rule 10 of the Civil Procedure Cede which 
she could have otbervise prayed for had it 
been a suit of a representative character. 


13. The next paint for my consides.:~ 
tana is whether the liberty to apply wich 
wes oravided in ths final decree passed in 
aba cold swi of 1903 could ba taken odvar- 
tea of by Prem Kumari in making this on- 
mization before this Ccari. In my opinion, 
thar US-rty to apply should te confined fa 
the parties to the suit or to the porties who 
fre suncessorein-interest to the parties fo irks 
eth As smed hereinabove, Prem Kumari 
dees not claim to be a descendant of Babu- 
Ist, Her claim is that she is the descendant 
of Jiwendass woo was till a few months back 
ore of the joint trustees to the trust creatcd 
by the said Babulal Agarwalla, deceased. 


14. It follows therefore that ‘the 
scheme as framed in 1944 has to be looked 
into to find out whether Prem Kumari can 
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apply under the scheme in terms thercof. Tt 
is croued by Mr. Jan. as incticated hirsin- 
above, that even thouch there is no vich 
clause in the scheme izli providins for modi- 
fication of the scheme yet such a chuse 
should be deemed to be implied in every 
scheme which is for public religious and 
charitable purposes. In my opin:on, while it 
is desirable that in every scheme such a 
clause should be provided so thot as and 
when the scheme has to be modified, on a 
proper case being made ovt, the same micht 
be done by any person who would be inter- 
ested in the scheme or in the trust it e'f bv 
mikine an anplication under the scheme vith- 
out taking recourse to a fresh súit, yet in the 
absence of such a clause, the scheme cannot 
be modified by means of an application in 
the scheme itself. The fresh suit under such 
circumstances might mean following un the 
cumbrous procedure as is provided under Sec- 
tion 92 of the Code of Civil Procedure 1908 
but when such a clause is not to be found 
in the scheme itself the Court should net, 
at this stage, insert such a clause for the 
purpose of giving the right to apply to any 
person interested in the scheme or in the said 
trust. At the time when the said scheme 
was framed the Court in its wisdom thoucht 
fit that such powers should not be confer- 
red on the public in general so that every 
now and then no such apniications could be 
made for modification of the scheme without 
taking recourse to a fresh suit under Sec- 
tion 92 of the Cade of Civil Procedure, 1908 


15. Mr. Jain has referred to the case 
of Prayasa Doss Jee Varu v. Tirumala 
Anandam Pilki Purisa Sriranga Charjla Varu, 
reported in (1°97) 34 Ind App 78 and Ins 
drawn my attention to the scheme which was 
settled by the Judicial Committee of the Privy 
Council by inserting such a clause relating 
to modification of the scheme, The said 
clauses were to the following cffect:— 

“10. Liberty for the vicharanakartha and 
any person interested te orply to the Di-trict 
Court with referenca to tle carrying out cf 
the direciton of this sehere. 

11. Liberty for the vicharanakariba ord 
any peron interested from time to time 0t- 
ply io the Mish Couri for any mad feocien 
of this sehtias thet may oggi to bo neee'- 
sary or ecavenieni” 

Myr, gain contends : the sebere vien 
was scitled by ine suaicint Commie: n- 
Sainca W2 afercraic modification chures 
which were ofiginally rot there m the p > 
vieus ccheme undsr which tas temple: were 
being manoced. Accurciae to Mr. Jon ihe 

S 

e 








Court has lays the power to Insel so 
clauses to enable any member of ihe pot! 
to_aprly for modification of the schccne. It 

appear from the facts of the said ¢ << 
that the suit wes brought with the con.-nt 
of the Advocate-General of Madras under the 
then Section 539 of the Code of 1882 : ad 
the relief sought was for setiling the scheme 
for the management of the temples with such 
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modification under the organisation of -he 
managing authorities as might be necessary 
to obviate the evils referred to in the plaint 
and to place the administration of the ten- 
ples on 2 satisfactory footing. It was not 
disputed in that case that a scheme was 1e- 
cessary. The question was what should be ihe 
details of the scheme. After considering the 
facts and circumstances of that cass their 
Lordships of the Judicial Committes settied 
the said scheme. I do not se2 how ihis ¢: se 
can help Mr. Jain in this case. 


16. It is not disputed by Mr: Bhatra 
that such a scheme containing such madifica= 
ticn clauses can be framed by the Couri >y 
its decree; but what is objected to is that 
when such modification clause is not to ba 
fuund in the scheme itself, the same cannot 
be inserted by the Court unless a properly 
instituted suit of a representative characier 
is before the Court for framing a scheme con- 
taining such modification clause. In my 
opinion, the very fact that the Judicial Com- 
mittee of the Privy Council thought fit to 
insert such clauses in the scheme itself shows 
the importance of such clauses in the Schetne 
and also suggests that the absence of such 
a clause will debar a person to ask for modi- 
fication of the scheme by means of the ap- 
plication under the scheme and he has to 
seek his remedy by the ordinary process cs 
provided by the code. 


17. Mr. Jain has also referred to the 
case reported in AIR 1931 Bom 388 and con- 
tends that any member of the public can 
apply under the scheme for modification of 
the scheme even though the scheme may not 
provide any such clause giving such right to 
apply for modification if he can satisfy the 
Court that in the interest of the trust such 
an application is necessary. In that case also 
the existing scheme contained a clause which 
ran as follows:— 


“6. These rules shall be subject to such 
modifications or additions as this Court may 
from time to time see fit to make.” 


On the strength of that clause an applica- 
tion was made by the committee appointed 
by the Government to manage the Mussal- 
man wakf properties in Ahmedabad City for 

the removal of the trustees of the mosqu2. 
` It was held that such an application did not 
lie without the consent of the Collector or 
the Advocate-General and further that since 
the applicants were not the parties to the 
suit they had no right to apply for a modifi- 
cation of the scheme. The same Bench of 
the Bombay High Court following its earlier 
judement in the case of Chandraprasad Ram- 
prased v. Jinabharthi Narayanbharthi, alo 
rev-oried in AIR 1931 Bom 391 held that the 
Tul: in che scheme giving liberty to app-y for 
a modification of the scheme was not ultra 
vires, and that where such a rule givirg 
Fhaty to apply exists, it would be permis- 
ait}: to make an application for the modiii- 
calion of the scheme: without the conscnt of 
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the Advocate-General. The said Bench also 
held that the proper remedy for the appli- 
cants was io make an application to the lower 
Court to bring them on the record under 
Order 1, Rule 10 of the Code on the ground 
that they were really partics to the represe 1= 
taiive suit by the very fact of its having been 
instituted on behalf of all persons interestcd 
in the trusi. 


18. In the said case of Chandrapri- 
sad Ramprasad v. Jinabharthi, Clause 28 of 
the scheme contained provisions for makirg 
an application for modifying or altering the 
scheme by any interested person. In those 
cases the respective scheme contained the 
clauses giving liberty to apply for modifica- 
tion of the scheme and such schemes were 
decreed in a properly instituted representa- 
tive suii. The said suits were instituted in 
a representative character and there 
was no question of inserting n clause 
at such subsequent state in the scheme 
itself by giving liberty to apply for 
modification of the scheme. What was maitie 
ly decided was that on the basis of such 2 
modification clause an application was com- 
petent and further a suit was not necessary 
to be instituted and if such an application 
was made under such a modification clausa 
then the further consent of the Advocate» 
General or the Collector was not necessary. 
Regarding the point that any person interest- 
ed in the trust has the right to be joined as 
a party and to apply, in my opinion, such 
prayer ray be made only when the suit, in 
which the scheme was framed, was a repre- 
sentative suit. In my opinion, these two 
cases also do not support Mr. Jain’s conten- 
tion. 

19. Mr. Jain next cites the case re- 
ported in AIR 1948 Bom 146 and on th2 
basis of the said decision contends that th: 
High Court has inherent power to modify 
the scheme under Section 15] on an applica- 
tion in that respect even if the scheme did 
not provide for liberty to apply for its modi- 
fication, on proper cause being shown. This 
case has also been reported in AIR 1943 
Bom 146 = ILR (1947) Bom 466, At p. 467 
at the top a brief summary of the facts hava 
been noted. It was a suit under Section 92 
and a relation made the application. Tho 
Division Bench of the Bombay High Court 
in this case examined several other cases but 
was not quite satisfied about the said authc- 
Tities because the said decisions did not make 
any reference to the provisions of Order 20, 
Rule 3 of the Code of Civil Procedure. Ulti- 
mately, they decided the point with the fol- 
lowing observations appearing at p. 148: 


“We think that in view of the various 
authorities which have held that the Court 
has inherent power to alter its own schem 
even in the absence of a clause to that effect 
in the scheme and of the undoubted prac- 
tice in Enoland by which in a proper case 
a Court vould always be prepared to alter 
its own scheme, we too ought to hold that 
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the Court has an inherent power under Sec- 
tion 151 to alter its scheme on proper Cause 
being shown and for the purposes mentioned 
in Section 151, namely the doing of justice 
and the prevention of abuse of the process 
of the Court.” 


It is clear therefore that it is only in an ex- 


ceptional case that such a power of the Court 
eae exercised. In other words the Court 
should be extremely cautious to exercise such 
a power under Section 151 of the Code of 
Civil Procedure. 


20. In my opinion, if the Court pass- 
es a decree whereby a scheme is settled and 
if in the scheme the liberty to apply for 
modification is not provided, the suit comes 
to an end. The modification clause makes 
a scheme elastic. It reserves in it powers to 
make it elastic and to amend or modify it as 
and when occasion arises but if no such 
power is reserved at the time of the framing 
of the Scheme then nothing can be done 
under that scheme by an application and 
under such circumstances, a fresh suit 1s con- 
templated under Section 92 of the Code of 
Civil Procedure after complying with the 
formalities prescribed therein. The modifica- 
tion clause cannot be inserted at a later point 
of time by making an application to that 
effect, because that will be effect seek to re- 
vive the suit which has already come to an 
end. It comes to this that unless by the 
decree the power is reserved in the scheme 
itself at the time of the passing of the dec- 
ree such power cannot be inserted in the 
scheme itself at any subsequent period of 
time. In such event, another scheme and 
another decree is necessary to provide the 
alteration or modification clause in the 
scheme. The Privy Council in thé case re- 
ported in (1907) 34 Ind App 78 inserted such 
clauses in the scherne framed by their Lord- 
ships not at a subsequent stage but at a time 
when the suit under Section 92 came up be- 
fore them on appeal. : 

21. I shall now examine the Supreme 
Court cases on this point cited to me from 
the bar. In the case of Raje Anandrao v. 
Shamrao, reported in AIR’ 1961 SC 1206 the 
Supreme Court held that such modification 
could be made by an application under the 
relevant clause of the scheme. In the case 
before the Supreme Court such a clause giv- 
ing liberty to apply for modification of the 
scherne already existed. It was not a case 
where the question was whether such a clause 
could be inserted in the scheme at a later 
stage or not, as is the case before me. It is 
specifically made clear by their Lordships 
of the Supreme Court that the main ques- 
tion which arose before them was how far 
it was open to a Court to amend a scheme 
once framed under Section 92 of the Code 
of Civil Procedure, where a power to amend 
the scheme was reserved in the scheme itself. 
Accordingly, the question which has arisen 
before me has not been decided by the 
Supreme Court in that case. In deciding that 
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case the Supreme Court has taken note of 
the fact that the Privy Council in several 
cases framed schemes by actually inserting 
such a clause giving liberty to any person mm- 
terested to apply to the High Court for any 
modification of the scheme that might ap- 
pear to be necessary or convenient without 
deciding whether such a clause could be 
legally inserted therein or not. The Supreme 
Court also took note of the Bombay case 
reported in AIR 1948 Bom 146=ILR (1947) 
Bom. 466 which was decided under extreme 
circumstances to meet the ends of justice. 
In my opinion, this case also does not help 
Mr. Jain and the observations of the 
Supreme Court go to suggest that if such 
a clause would be found absent in the scheme 
itself then the only remedy left open is to 
file a suit under Section 92 of the Code of 
Civil Procedure and howev2r cumbrous the 
procedure might be for instituting a suit 


„under Section 92 of the Code of Civil Pro- 


cedure, the same have got to be taken re- 
course to. 


22. As to what is the effect of a dec- 
ree for scheme passed in a suit under S. 92 has 
been considered by the Supreme Court in 
the above case in the following passage ap- 
pearing at page 1210: 


“A sit under Section 92 certainly 
comes to an end when a decree is passed 
therein, including the settlement of a scheme 
for the administration of the trust. But 
there is nothing in the fact that the Court can 
settle a scheme under Section 92 (1) to pre- 
vent it from making the scheme elastic and 


_provide for its modification in the scheme 


itself. That does not affect the finality of 
the decree; all that it provides is that where 
necessity arises a change may be made in the 
manner of administration by the modifica- 
tion of the scheme. We cannot agree that if 
the scheme is amended in pursuance of such 
a clause in the scheme it will amount to 
amending the decree. The decree stands as 
it was, and all that happens is that a part of 
the decree which provides for management 
under the scheme is being given effect to. It 
seems to us both appropriate and convenient 
that a scheme should contain a provision for 
its modification, as that would provide a 
speedier remedy for modification of the man- 
ner of administration when circumstances 
arise calling for such modification than 
through the cumbrous procedure of a suit.” 
Ft follows from the above observation that 
unless such a clause reserving the right to 
apply for modification would be provided in 
the scheme itself the decree sanctioning the 
said scheme would be deemed to have attam- 
ed finality. If without such a clause the 
scheme is sought to be amended that would 
amount to amending the decree which she 
Court is not competent to do at this stage. 


_ 23 The argument that such a clause 
giving liberty to amend the scheme would 
be deemed to be implied in every scheme, in 
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my opinion, cannot hold good as otherwise 
there would not have been apy neces ice for 
the Supreme Court to deal with this mccien 
in such a specific way and instead ro Cup- 
Teme Court could have dealt with tha etter 
- generally by implying such a clause in very 
scheme. Mr. Jain has referred to mea ihe suse 
of Sakharam Daji Ganpule v. Ganu Frabu 
Guran, reported in AIR 1921 Bom 297 to 
support his argument that such a reecrvztion 
in the scheme can always be implicd. The 
suit in that case was originally institute’ in 
1889 under Section 539 of the then the Code 
of Civil Procedure In that case the power 
of the Court to modify the scheme proczed- 
ed on a concession made by the respec‘ive 
lawyers and that was how the followirg ob- 
servation was made; “though no liberty to 
apply is reserved under the scheme, such a 
reservation can always be implied.” At p. 300 
where the said observation has been made 
the following passage appears:— 





“It has been accepted before us at the 

Bar that it is open to any one interesicd in 
this fund to apply to the District Court wich 
framed the scheme to supplement or modify 
the same. It is not suggested that a s2pa- 
tate suit under Section 92 is necessary.” 
In any event, no reasons have becn p.ven 
for the observation that such a clause is im- 
plied. With respect I should procecd on the 
basis that the above observation was purely 
obiter dictum and.was the result of a conces- 
sion made by the parties that there wes a 
right to apply, and further that the obser- 
vation was made without giving any reason 
why such a clause could be implied. 


24. The next case which was cited to 
me by Mr. Jain is the case of Manadananda 
Jha v. Tarakananda Jha Panda, reported in 
AIR 1924 Cal 330. That was also a suit which 
was instituted under Section 539 of the Code 
of Civil Procedure of 1882 with the consent 
of the then Advocate-General for tbe remo- 
val of the high priest of the Baidyanath 
Temple and for the settlement of the scheme 
for the management of the institution, The 
suit was deerecd, the high priest was oic'ured 
to be removed from his office and a scntme 
was crawn u2 for the management cf the ins- 
titution in foture, Of the two appeals sre- 
ferred from the said decree one was disn ss- 
ed and the other was allowed. Tho do-ree 
of the District Judee was modified m his 
instaces. but in the cceretal order whier was 
drawn up in this Ceurt the precise von jon 
Was not specited. The Appeal Cour, ~ro- 
ceeded to insert two clauses in the original 
decree in the same linc as the Privy Coxrici 
did in the case reported in (1907) 34 Ind App 
78. The result was that liberty was tici to 
any person who might be interested in the 
scheme to make an application to the proper 
Court. Accordingly, this case also cannot 
be of any help to Mr. Jain. 


25. Mr. Jain next contends that if at 
this stage Prem Kumari would proceed under 
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Section 97 of the Code of Civil Procecure 
Iber th: snit to be fled herein would be 
barre? uos res judienta, J have already come 
to te foviing on the frets of this case that 
the su't vs originally filed in 1903 was not 
so filed ender the then Section 539 cf the 
Cody 3° Civil Procedure of 1882. Under 
that section also it was necessary for at least 
two perso-s with the sanction of the Advo- 
ente-Cer-ral to file a suit. It appears that 
the said srovitions hed not been compied 
with. K is true thot from time to time va- 
rious schness have beon framed and amend- 
menis hove been effected thereof but since 
the pairt has baen sa-cifically taken before 
me Tam brund to held on the materials be- 
fore me that the suit enuld not be srid to be 
a suit of n renresentative character, If such 
a suit tod beon dismissad the same could not 
opernto ns req indesta, to any subszarently 
Institrted suit wnder the said provisions of 
Section 539 of the 1899 Code or Section 92 
of the Code of 1998. There is no indication 


in tho rhint which wos filed in 1903 that 


Sm. Amrita Bihi as the plaintiff’ therein filed 
the sad enit in a renrecontative camicity, In 
anv event, if the statutery reanirement had 
not beer complied vith, it could not be a res 
Presentative enit, The suit was filed by Sm, 
Amrita Psi in her onm rieht. There is no 
indicotinn anywhere that the same was filed 
with the concent of the then Advocate-Gene- 
tal. Accerdinsty, Prom Kumari not beine a 
party fo the 1993 suit the bar of res judi- 
cata mannat anerate secinst her. The suit 
as it stands paw honra the name of Chameli 
Bibi ns tho nhintif but Chameli Ribi does 
not prefs to act in a representative capa. 
city, Neither Amrita Rh nor Chameli Bhi 
ever rex-eeonted any class of peonte, Tn this 
connection the case reported in ATR 1964 
SC 107 ving cited to me. Ta thot case the 
Synrere Court considered the auectinn of res 
judicata in p suhserntontly — ipctituted enit 
under Srrtion 92 of the Core of Civil Pro- 
cedure Th tha once before the Suinreme 
Court tha nrevioncly fystitnied suit rrocerd~ 
ed en í^? nprraw and enecife oromda tint 
tha Mareta fq qicctian belona to the 
Cut Maman Commrnity. Tn the phim the 
pyepmon that the Masove tird hion 


vog 


maini to ndaf Py te Ninel Monen Meye 
fname ` ce residine e Pancalaore, Ty o wog 
clear. trorifere, that Tho sult was imsiimuted 


ky pore who kiera? to Cch Memon 
Cam or “r and ca Sotalf of the said Come 
wun eny, TE was bold fart the phintif in 
mat sri cid not chim and In fect did not 
gepre y tho inton of eny non-Cutchi 
Memer Cammunitv. Throw who fled the 
cuit exa cesly pleaded “het ro other commi- 
nity wae concerned or interested in iho said 
Mosr. Accordingly, i was held that the 
decree in tho sait covld not create a bar of 
res vdicata against persons claiming interest 
not represented in the suit. Tt was held in 
that cace that even after a scheme would be 
framed in a suit properly instituted under 
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Section 92, if supervening consideration would 
justify its alteration or modification, the bar 
of res judicata could not then be pleaded 
against such alteration or modification. At 
page 114 the Supreme Court observed: 

“If the decree was passed in a suit under 
Section 92, it will become necessary to exa- 
mine the plaint in order to decide in what 
character the plaintiff had sued and what 
interests they had claimed.” ` 


After examining the plaint in the earlier suit 
the Supreme Court found that the interests 
of the non-Cutchi Memon Community had 
not been represented therein and thus nega- 
tived the contention relating to res judicata. 


26. After considering all those autho- 
tities it appears that there are various difficul- 
ties which stand in the way of Prem Kumar's 
asking for any of the various teliefs she has 
claimed in this application. In my opinion, 
this being not a suit of a representative cha- 
racter the application by Prem Kumari to be 
substituted in the place and stead of her 
father along with her other sisters cannot 
succeed. Her father Jiwandass was made 2 
party to this suit in the capacity as a trustee. 
After his death that position has been filled 
up by appointing another trustee by the 
name of Shyama Saran Agarwal and by ad- 
ding him a party defendant to this suit in 
the place and stead of the said Jiwandass 
Agarwal. It is true that Prem Kumari has 
some beneficial interest in the sense that she 
has a claim under the scheme of 1944 inas- 
much as after the death of Jiwandass the sum 
of Rs. 750/- payable to Jiwandass was to be 
divided into three parts and a sum of Rupees 
250/- would be payable to Prem Kumari but 
on that basis she might at best claim to be 
interested in the trust as a beneficiary but 
that is not her application here. She wants to 
be added as a party defendant by way of 
substitution in the place and stead of Jiwan- 
dass. This, to my mind, she is not entitled 
to. If she has a claim for non-payment of 
the monthly sum of Rs. 250/- in her share 
she can institute a separate proceeding 
against the trustees to recover the same. For 
that purpose, she cannot claim to be added 
as a party to this proceeding. It is recorded 
that the ‘parties admit that no amount is due 
from the trustees to her in respect of the said 
monthly sum of Rs. 250/-. 


27. In the next place as already indi- 
cated, there being no clause giving liberty to 
modify the scheme and my finding being that 
the suit herein is not a suit of a representa- 
tive character. Prem Kumari as a member 
of the public cannot be entitled to ask for 
being added as a_ party to this suit. The 
trust being a charitable trust she is entitled 
to file another suit under Section 92 of the 
Code of Civil Procedure to seek her relief, 
if any, against the trustees or for the benefi- 
cial management of the trust. 


28. Lastly, Prem Kumari not being 
a party to the suit cannot seek any relief 
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under the ‘liberty to apply’ clause as was 
provided in the final decree in the suit filed 
herein in 1903. Such final decree was pass- 
ed on September 17, 1908. 

29. It appears that the scheme which 
was annexed to the decree dated September 
17, 1908 did not contain any direction for 
modification of the scheme. The liberty to 
apply was provided only in the final decree. 
No liberty was given either to the parties or 
to the trustees in that scheme. That was the 
position in 1908. There was another scheme 
which was confirmed by another decree dated 
November 17, 1919. In that scheme the 
trustees were given liberty to apply to this 
Court, from time to time, as occasioned 
might arise, for direction regarding any mat- 
ter connected with the said estate or the trust 
contained in the said will or any matter deal- 
ing with the said scheme. For the first time 
that power was conferred upon the trustees. 
Thereafter, on June 10, 1929 another order 
was made sanctioning the scheme and cl. 31 
thereof provided the same remedy to the 
trustees only and not to the parties. The 
trustees made another application on which 
the 1944 scheme was ultimately framed. The 
last scheme was made and sanctioned by the 
order dated August 16, 1944. 


30. It appears that in this scheme ex- 
press liberty has been granted for some 
limited purposes to the trustees only. J have 
examined the clauses in the scheme but I 
have not found out any such clause whereby 
anybody other than the trustees have been 
given power to apply under the scheme. Such 
liberties have been given to the trustees for 
certain specific purposes only. Accordingly 
any person who is interested to come before 
this Court cannot come under the said scheme 
but has to seek his relief by a fresh suit 
under Section 92 of the Code of Civil Pro- 
cedure. In my opinion, in giving liberty to 
the trustees only, the Court must have inten- 
ded, at that time, that it would not be benefi- 
cial for the proper management of the said 
trust if the trustees would be involved in liti- 
gation every now and then by any number 
of applications which would be made under 
the said scheme. It must be that the Court 
thought that under the said scheme the trus- 
tees alone would make the necessary appli- 
cation as provided therein. 


L 31. For all these reasons, in my opin- 
ion, the preliminary point taken by Mr. 
Bhabra succeeds and the application of Prem 
Kumari must be held to be misconceived. 
Accordingly, I do not think that I should 
be justified in recording my findings regard- 
ing the merits of this case but I should only 
observe that considering the extent of the 
properties and the large number of charities 
and charitable purposes which are involved 
under the trust and the number of years 
which have passed by, since the framing of 
the last scheme, it is always desirable that 
the functioning of trust under the said scheme 
should be reviewed and, if thought fit, the 
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scheme might be modified in the manner as 
the Court might think fit and proper after 
going into the merits of this case in a pro- 
perly instituted suit. 


32. It is recorded that Dr. Das on 
behalf of the Chameli Bibi and Mr. P. K. 
Roy on behalf of the youngest sister, Kusum 
Kumari supported Mr. Bhabra in this appli- 
cation. 

33. The application is, accordingly, 
dismissed but in the facts and circumstances 
of this case I make no order as to costs. 
Certified for two counsel as against the res- 
pective parties. Interim orders passed herein 
are vacated. 

Petition dismissed. 


AIR 1973 CALCUTTA 336 (Y 6? C 71) 
HAZRA, J. 

Shyamapada Bhattacharyya, Applicant v. 
Ajit Kumar Basu Mallick and others, Res- 
pondents. P 

Suit No. 780 of 1965, D/- 25-8-1972. 

Index Note: — (A) Civil P, C., Order 21, 
Rule 99 — Resistance by kona fide claimant 
— Cloimant must be in pocsessiom of tke 
property uncer some independent right or 
title of his own. 

Brief Note: — (A) Unless a person can 
show that he has been in possession of the 
property under some independent right or 
title of his own, the purchaser of the property 
which is sold in execution of the decree can 
claim that the resistance is made by the judg- 
ment-debtor or some person at his instigation 
and such resistance is not made in good faith 
under any bona fide title. (Para 21) 


Cases Referred: Chronolosical Fares 
(1961) 65 Cal WN 149 = 1961 Cal LI 
105, Biswanath Roy v. Annapurna Roy 16 
AIR 1959 Cal 621 = 63 Cal WN 361, 
Deokaran Agarwalla v. Satyendra 


Ghosal 
(1954) 93 Cal LJ 369, Sudhamay Basu 
v. Raja Ram Ramsamaj Singh 11 
AIR 1927 Cal 339 = 98 Ind Cas 541, 
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Munilal Kshetry v. Sri Bhusan 
Adhikary Za 18 
ORDER:— This is an app..cation by 


the purchasers at auction sale of premises 
No. 64 Karbala Tank Lane, Calcutta for an 
order, inter alia to put the petitioners in pos- 
session of the said premises. 

2. The facts are shortly as follows: 


3. Sometimes in the year 1965 this 
suit was instituted for enforcement of mort- 
gase in respect of premises No. 64, Karbala 
Tank Lane. Calcutta (hereinafter referred to 
as the said premises). In the same year 
another suit being suit No. 2026 of 1965 was 
instituted against the same defendants by one 
Jatindra Nath Saha in respect of the said 
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premises. On January 28, 1966 official re- 
ceiver was appointed receiver over and in 
respect of the said premises in Suit No. 2026 
of 1965. On September 1, 1967, preliminary 
mortgage decree was passed in this suit name- 
ly, Suit No. 780 of 1965. On April 7, 1971 
final decree for sale of the said premises was 
passed in this suit. On August 21, 1971 nuc- 
tion sale was held by the Registrar. In 2xe- 
cution of the decree the petitioners, narr ely, 
Narendra Nath Ghose and Bishnu Fada 
Ghose were declared as higest bidders and 
the petitioners purchased the said premises 
at a price of Rs. 17,770/-. The petitioners 
initially deposited a sum of Rs. 4443/- and, 
thereafter, the petitioners paid the balance of 
the purchase money. The sale was confirm- 
ed in favour of the petitioners and sale certi- 
ficate was issued in favour of the petitioners 
on November 18, 1971 by an order passed 


by this Court. 


‘4. Portion of the said premises ‘vas 
in occupation of tenants and portion of the 
said premises was in occupation of the jedg- 
ment-debtor. On January 14, 1972, the offi- 
cial receiver who was appointed receiver in 
Suit No. 2026 of 1965 was discharged and 
the Official receiver was directed to make 
over the possession of the said premises to 
the petitioners as purchasers of the said pre- 
mises. The official receiver made over pos- 
session of two rooms which were vacant at 
that time and one tenanted portion by letter 
of attornment. On .:pril 20, 1972 on the 
application of the petitioner, order was made 
by this Court under Order 21, Rule 95 direct- 
ing the Sheriff of Calcutta to put the peti- 
tioners in vacant possession of all other por- 
tions of the said premises. On April 26, 1972 
the Sheriff's officer went to the said prem 'ses 
with the writ of possession and called upon 
all persons in occupation to vacate by the 
2nd of May, 1972. On May 2, 1972 the 
persons in occupation of several portions did 
not vacate, Six persons continued to be in 
possession. On May 3, 1972 Sheriff's officer 
again called at the said premises and was 
resisted by six persons. The petitioners com- 
plained that the obstruction or resistance was 
caused by the agents of the mortgagor judg- 
tment-debtor Ajit Kumar Basu Mallick and 
wanted an investigation of the claims upon 
notice to the persons named in the petition. 
For the purpose of deciding the matter the 
respective claims of each of these six per- 
sons who resisted possession have to be in- 
vestigated. I shall now deal with the case of 
each of the persons who resisted the Sherift’s 
officer to take possession. 


5. One Gopal Chandra Roy who re- 
sisted possession states that he is in occupa- 
tion of one bed-room, one kitchen and cne 
bath room in the ground floor of the said 
premises. He claims to be a tenant since 
August 1, 1967. He claims to take the tenan- 
cy from Shri Ajit Kumar Basu Mallick and 
claims to bave paid to Ajit Kumar Basu Mal- 
lick an advance of Rs. 400/-. Mr. K. L. Khan, 
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‘earned Advocate for Gopal Chandra Roy 
‘did not produce any rent receipt before me. 


6. With regard to the claim of te- 
nancy by Gopal Chandra Roy, admittedly, the 
tenancy, if any, commenced according to 
‘him, after January 28, 1966 when official 
receiver was appointed receiver in respect of 
‘the said premises in Suit No. 2026 of 1965. 
Therefore, after official receiver took over 
‘possession as receiver, if any new tenancy 
was created, the same could be created only 
by the official receiver. Admittedly, the offi- 
«cial receiver was in possession since January 
28, 1966. Gopal Chandra Roy cannot claim 
‘to be a tenant unless the official receiver 
created the tenancy in his favour. The case 
of Gopal Chandra Roy is that he became 
tenant of Ajit Kumar Basu Mallick, the mort- 
sagor-judgment-debtor. 

7. The mortgagor had no right to 
«create tenancy at that point of time. Gopal 
Chandra Roy is claiming his right through 
the mortgagor at a time when mortgagor- 
judgment-debtor could not create the te- 
ancy. No rent receipts were produced be- 
fore me from any person who could grant 
any such receipt. Therefore, I hold that the 
resistance or obstruction by Gopal Chandra 
‘Roy is without any just cause. 

8. Resistance was offered by Sm. 
‘Sarmila Sinha. She filed an affidavit stating 
that she is in occupation of three rooms, one 
kitchen and one bath room in the first floor. 
She claims tenancy since May 3, 1969 at a 
monthly rent of Rs. 40/- per month. She 
claims to have deposited Rs. 2000/-. In the 
-affidavit she has annexed an agreement dated 
May 3, 1969 between herself and Ajit Kumar 
‘Basu Mallick, the mortgagor-judgment-deb- 
tor by which Ajit Kumar Basu Mallick allow- 
ed her to occupy the said portions as tenant. 
‘She did not produce any rent receipt. 


9. So far as the case of Sm, Sarmila 
‘Sinha is concerned she claims tenancy long 
after official receiver was appointed receiver. 
After official receiver was appointed receiver. 
on January 28, 1966, Ajit Kumar Basu Mal- 
‘ick could not create any tenancy in respect 
of the said premises. Only official receiver 
-could create such tenancy. Therefore, resis- 
tance or obstruction by Sm. Sarmila Sinha 
was without any just cause. She has no 
tight to stay in the said premises under an 
agreement of alleged tenancy created by the 
mortgagor judgment-debtor who took money 
from her at a #ime when he could not create 
-such a tenancy. 

10. Mr. Gopal Sett, the learned 
Advocate appearing for Sm. Sarmila Sinha 
‘stated that under Order 21, Rule 98 the 
‘Court must be satisfied that resistance or 
obstruction was occasioned without any just 
cause by the judgment-debtor or by some 
person at his instigation. He stated that his 
client was in possession bona fide. Mr. Sett 
velied on AIR 1959 Cal 621, (Deokaran Agar- 
walla v. Satyendra 
that the Court has to see as to whether re- 
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sistance occasioned by the objector can be 
said to have been by the person who claims 
in good faith to have a right to be in pos- 
session of the property on his own account 
or on account of some person other than 
the judgment-debtor. The matter has to be 
considered in the background of all the cir- 
cumstances. It is not likely that the Court 
should allow its coercive process to be uti- 
lised by a decree-holder without considering 
seriously the nature of objection raised by 
the resister, 


1i. Sm. Sarmila Sinha the client of 
Mr. Sett admitted that her claim of tenancy 
is from May 3, 1969. That is, long after the 
offficial receiver took possession. She could 
not take the tenancy from the mortgagor 
judgment-debtor Ajit Kumar Basu Mallick 
on May 3, 1969. If she had paid any money 
to the mortgagor judgment-debtor that can- 
not be a bona fide claim on her part to be 
a tenant of the said premises. Therefore the 
case cited by Mr. Sett does not help his 
client. Mr. Sett also cited another case re- 
ported in (1954) 93 Cal LJ 369 (Sudhamay 
Basu v. Raja Ram Ramsamaj Singh.) The 
head note of the judgment by B. K., Guha, 
J., is as follows: 

“Where the execution of an ejectment 
decree was resisted by a stranger to the suit, 
and the decree-holder filed an application for 
relief under Order 21, Rule 97 of the Code 
of Civil Procedure, and where it was found 
that the stranger’s claim of sub-tenancy was 
not maintainable but at the same time the 
stranger appeared to have been in possession 
since before the institution of the suit and 
carrying on business at the site: 

Held: That although the person offering 
resistance may not be held to be a sub- 
tenant, yet he is also not a person offering 
resistance on behalf of or at the instigation 
of the judgment-debtor. Moreover, his being 
in possession of and carrying on business at 
the premises clearly suggest that he is a per- 
son claiming in good faith to be in posses- 
sion on his own account, and thus he should 
be permitted to defeat the claim of the dec- 
ree-holder for relief under Order 21, Rule 99 
of the Civil Procedure Code.” 


12. I do not think that this judgment 
helps Mr. Sett’s client. She could not bona 
fide claim any right of tenancy as her case 
is that she was inducted as tenant by the 
mortgagor judgment-debtor since May 3, 
1969. Official Receiver was then in posses- 
sion. No rent receipt was produced before 
me and I do not think that she has got any 
bona fide claim to be in possession. 


13. One Nandan Das filed an affida- 
vit stating that he is in possession of two 
rooms in the second floor. He claims tenancy 
since 1965 at a monthly rent of Rs. 40/- per 
month. No rent receipt was produced be- 
fore me. 

14. Mr. M. B. Sarkar learned Advo- 
cate for Nandan Das took the point that 
since his client Nandan Das js claiming to 
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be a tenant, I could not decide this case 
under Order 21, Rule 97. at all. The argu- 
ment of Mr. Sarkar is that there cannot be 
any order for possession under Order 21, 
Rule 98 because his client was claiming to 
be a tenant and in view of Section 13 of 
the West Bengal Premises Tenancy Act, 1956 
the Court cannot give any order or decree 
for possession against any tenant unless any 
of the grounds stated in Section 13 of the 
a Bengal Premises Tenancy Act is satis- 
ed. ` 

15. He also submitted that this Court 
has no jurisdiction to pass an order for pos- 
session. 

16. Mr. M. B. Sarkar referred to 
(1961) 65 Cal WN 149 (Biswanath Roy v. 
Annapurna Roy) and stated that any kind 
of dispute including a dispute as to relation- 
ship between landlord and tenant will be a 
dispute in the contemplation of Section 17 (2) 
of West Bengal Premises Tenancy Act, 1956. 

17. Mr. Sarkar further submitted that 
the issue as to whether defendant is a tenant 
of the plaintiff has to be decided first and it 
can be done only when the suit has been 
instituted under the provisions of West Ben- 
gal Premises Tenancy Act. 

18. Mr. Sarkar relied on AIR 1927 
Cal 339 (Munilal Kshetry v. Sri Bhusan Adhi- 
kary) and submitted that if a client under 
Order 21, Rule 100 of the Code of Civil 
Procedure was in possession though without 
a good title or even as a trespasser but on 
his own account or on account of some 
person other than the judgment-debtor, he is 
entitled to succeed under Rule 101. 

19. Mr. Sarkar submitted that the 
scope of enquiry under Order 21, Rule 97 
does not empower the court to determine the 
relationship of landlord and tenant. 


20. I cannot accept the contention of 
Mr. Sarkar. This is not a case by the peti- 
tioner to eject a tenant. The petitioner is 

not making any claim as a landlord of the 
premises, but as a purchaser of an immovable 
property sold in occupancy of the mortgagor- 
judgment-debtor. Under Order 21, Rule 97 
of the Code, where the purchaser of any pro- 
perty sold in execution of a decree is resis- 
ted or obstucted by any person in obtaining 
possession of the property, he may make an 
application to the Court complaining of such 
resistance or obstruction and the Court shall 
investigate the matter, Under Order 21, 
Rule 98 of the Code, where the Court is 
satisfied that the resistance or obstruction 
was occasioned without any just cause by the 
judgment-debtor or by some person at his 
instigation it shall direct the applicant to 
be put in possession of the property. 

21. This is the scope of the applica- 
tion before me and unless Mr. Sarkar’s client 
can show that he has been in possession of 
the property under some independent right or 
title of his own, the purchaser of the pro- 
perty which is sold in execution of the dec- 
ree can claim that the resistance is made by 
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the judgment-debtor or some person, 
at his instigation and such resis-k 
tance is not made in good faithk 


under any bona fide title. Opportunity was 
given to Mr. Sarkar’s client to give evidence 
before me to prove that he has any indepen- 
dent right or title, but Mr. Sarkar’s client 
did not do so. Mr. Sarkar did not bring his 
client in the witness box nor tender any evi- 
dence to show that his client has any bona 
fide right or title. 

22. Nandan Das claims tenancy since 
1965. But he failed to prove the same be- 
fore me. No rent receipt bas either beem 
tendered or proved or produced before me, 
but Mr. Sarkar argued that in view of the 
provisions of West Bengal Premises Tenancy 
Act no order can be passed by me in this 
appplication. I cannot accept the contentiom 
of Mr. Sarkar. I am satisfied that the resis- 
tance or obstruction occasioned by Nandam 
Das was without any just cause and this has 
been done at the instigation of the mort- 
gagor judgment-debtor or his son. 


23. One Sudhanya Chandra Dey 
also resisted in giving possession. His case 
is that he is in occupation of one room ir 
the second floor. He claims that his grand- 
mother is a tenant on his behalf. Sudhanya 
Chandra Dey did not appear in the proceed- 
ing and did not contest the claim of the 
petitioners. 

24. The other person who offered 
resistance is Sm. Asrukana Banerjee. She 
claims to be in possession of one room it 
the second floor. She claims to be a month- 
ly tenant. She also did not appear in the 
proceeding at all. 

25. In the premises, there will be 
order that the applicant be put in possessiom 
of the portion of the said premises which is 
in occupation of Gopal Chandra Roy, Sm. 
Sarmila Sinha, Nandan Das, Sudhanya 
Chandra Roy and Sm. Asrukana Banerjee. 

26. Resistance was also made by 
one Sib Chandra Dhara. It appears tha? 
Sib Chandra Dhara claims tenancy at the 
rate of Rs. 55/- per month under the re- 
ceiver, It appears that he paid rent to the 
receiver. Mr. M. R. Bose attorney appear- 
ed for Sib Chandra Dhara and submitted 
that as his client claims to be a tenant under 
the receiver the petitioners did not press 
the claim against Sib Chandra Dhara. Ip 
the premises there will be no order against 
Sib Chandra Dhara. 

27. With reference to prayer (d) RÈ 
will not pass any order for police help now; 
but I shall allow the aforesaid 5 persons, 
namely,’ Gopal Chandra Roy, Sm. Sarmila 
Sinha, Nandan Das, Sm. Asrukana Baner- 
jee and Sudhanya Chandra Roy three 
months’ time from the date of this order to 
vacate and deliver peaceful possession te 
the petitioners. If after three months’ time 
possession is not delivered Sheriff’s officer 
may take help of police and/or lady police 
for removing the aforesaid five persons, 
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namely Gopal Chandra Roy, Sm. Sarmila 
Sinha, Nandan Das, Sm. Asrukana Banerjee 
and Sudhanya Chandra Roy, their servants 
and agents and dependants; and to -break- 
open the padlock of any room which may 
be found to be under their possession or 
under their lock and key. The costs of and 
incidental to this application and all other 
costs necessary for this application includ- 
ing costs of police help, if necessary should 
be borne and paid by the petitioners. 

28. This order will not affect the 
tight of respondents to take such steps as 
may be available to them under the law. 

Ordered accordingly. 


AIR 1973 CALCUTTA 339 (V 60 C 72) 
ARUN K. MUKHERJEA AND M. M. 
. DUTT, JJ. 
Ajit Kumar Roy and others, Appellants 
v. Sm. Satya Bala Dutt and others, Respon- 
dents. 


Appeal from Original Decree No. 598 
of 1965, D/- 3-8-1972. 

Index Note:— (A) Transfer of Property 
Act (1882), Section 106 — Notice to quit — 
Tenants in common — Notice addressed to 
all but served on one is sufficient. 

Brief Note:— (A) The principle that a 
notice to quit addressed to all the tenants 
but served on one of them is sufficient, ap- 
plies not only to the case of joint tenants 
but also to the case of tenants in common. 
AIR 1968 Ker 229, Followed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 229 = 1967 Ker LT 

585, Valiyaveettil Konnappan v. 

Kunniyil Manikkam 14 
AIR 1963 SC 468 = (1962) Supp 3 

SCR 461, Kanji Manji v. Trustees 


of the Port of Bombay 8, 9, 12 
AIR 1929 Cal 651 = ILR 57 Cal 10, 
Bodardoja v. Ajijuddin Sircar 12 


AIR 1925 Cal 752 = 29 Cal WN 620, 
Bejoy Chand Mahatab v. Kali 
Prasanna 12 
AIR 1918 PC 102 = 45 Ind App 222, 
Harihar Banerji v. Ramshashi Roy 8, 
9, 12 
(1900) 4 Cal WN 572, Rajoni Bibi v. 
Hafisonnessa Bibi i 12 
Manindra Nath Ghose, Satish Chandra 
Roy, for Appellants; Bhupendra Kumar 
Panda, for Respondents. 
M. M. DUTT, J.:— This appeal is at 
the instance of the defendants and it arises 
out of a suit for ejectment.. 


2. The suit premises -consists of 
three floors in premises No. 8/1, Baithakkhana 
First Lane now known as Debendra Nath 
Roy Lane. The plaintiff purchased the said 
premises on September 30, 1959. She in- 
stituted the suit on March 22, 1962. The 
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case of the plaintiff is that the plaintiff with 
the members of her family have been resid- 
ing in a rented house and that she reason- 
ably requires the suit premises for the use 
and occupation of herself and the members 
of her family. It has been alleged by the 
plaintiff that the defendants are defaulters 
in payment of rent. The tenancy of the 
defendants were determined by the plaintiff 
by the service of a notice to quit, but the 
defendants not having vacated the suit pre- 
mises, the plaintiff instituted the suit. 


3. The suit was contested by some 
of the defendants. It has been alleged by 
the defendants that the plaintiff is not the 
owner of the suit premises, but she is the 
Benamdar of her husband and that she does 
not reasonably require the suit premises for 
the use and occupation of herself and the 
members of her family. The defendants 
have challenged the legality and validity of 
the notice to quit and have denied the ser- 
vice thereof on the defendants. 


4. At the trial of the suit, the plain- 
tiff abandoned’ her case for ejectment on 
the ground of default. The learned Judge 
has found that the members of the family 
of the plaintiff consists of herself, her hus- 
band, her four sons, one unmarried daugh- 
ter, the wife of one of her sons Ganesh and 
his son and her husband’s elder brother. 
There are, therefore, nine members in the 
family of the plaintiff. It has also been 
found that the plaintiffs husband and her 
son Ganesh carry on fish business. ‘The 
learned Judge has observed that the plain- 
tiff has been living a miserable life in the 
tented house. Ganesh sleeps with his wife 
and son in one room and the other mem- 
bers of the family sleep in a passage. It 
is not disputed that in the ground floor, 
there are three bed rooms, one kitchen, two 
bathrooms and one latrine; the first floor 
consists of four bed rooms, one kitchen, one 
latrine and a roof and the second floor con- 
sists of one bed room, one stair-case room. 
The learned Judge has come to the finding 
that the plaintiff reasonably requires the 
suit premises, but the requirement of the 
plaintiff will be substantially satisfied by par- 


tial eviction of the defendants. It has also 
been found and now there is no dispute 
that excepting the defendant No. 2, the 


other defendants do not live in the suit pre- 
mises. Upon considering the number of 
members in the family of the defendant No. 
2, the learned Judge holds that the defen- 
dants’ requirement will be substantially met 
if they are given two big rooms, one kit- 
chen, one bed room and one latrine in the 
ground floor of the suit premises. The con- 
tention of the defendants that if they are 
given the first floor rooms they may give 
up possession of the ground floor and the 
second floor has been rejected by the learn- 
ed Judge. The learned Judge has overruled 
the plea of the defendants that the plaintiff 
is only a Benamdar of her husband. 
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5. Regarding the question as to the 
service of the notice to quit and the legality 
thereof, it may be stated, that it has not 
been disputed before us that the notice to 
quit had been served on the defendants 
Nos. 1, 2, 7 and 8. Regarding the other de- 
fendants, the notice to quit came back un- 
delivered with the remark of the postal peon 
‘eft. The learned Judge has held that the 
defendants were joint tenants and that the 
service of notice on one joint tenant is suffi- 
cient. In that view of the matter, the learn- 
ed Judge has held that the plaintiff has 
been able to prove service of notice to quit 
on the defendants. He has further found 
that the notice to quit is legal and valid. 

6. It appears from order No. 90 
dated April 5, 1965, that the defendants 
were not agreeable to a partial eviction as 
suggested by the learned Judge. Accordingly, 
the learned Judge decreed the suit directing 
eviction of the defendants from the whole 
of the suit premises. Hence, this appeal by 
the defendants. 

7. The findings of the learned Judge 
on the question of benami and also on the 
question of reasonable requirement of the 
plaintiff of the suit premises have not been 
challenged before us on behalf of the ap- 
pellants. The only point that has been 
argued by Mr. Ghose, learned Advocate ap- 
pearing on behalf of the appellants is that 
the notice to quit not having been served 
on all the defendants, it should be held 
that the tenancy of the defendants has not 
been determined. Mr. Ghose submitted that 
the learned Judge proceeded on the errone- 
ous view that the defendants were joint 
tenants and not tenants in common. It was 
contended by him that the defendants were 
tenants in common and that as the notice 
to quit was not served on all the defen- 
dants the tenancy of the defendants in res- 
pect of the suit premises did not terminate. 

8. In Harihar Banerji v. Ramshashi 
Roy, 45 Ind App 222 = (AIR 1918 PC 
102) it has been laid down by the Privy 
Council that service of notice to quit upon 
one joint tenant is prima facie evidence that 
it has reached the other joint tenants. In 
Kanji Manji v. The Trustees of the Port of 
Bombay, AIR 1963 SC 468, the Supreme 
Court has observed that once it is held that 
the tenancy is joint, a notice to one of the 
joint tenants is sufficient. 

9. Mr. Ghose submitted that in 
Harihar Banerji’s case 45 Ind App 222 = 
(AIR 1918 PC 102) and in Kanji Maniji’s 
case AIR 1963 SC 468 the tenants were 
joint tenants and hence it was held that the 
service of notice on one joint tenant was 
sufficient, but in the present case, the defen- 
dants were tenants in common and conse- 
quently, the rule laid down in the aforesaid 
Privy Council and Supreme Court decisions 
would not apply. Mr. Ghose drew our at- 
tention to the fact that one Debendra Nath 
Roy, the predecessor-in-interest of the defen- 
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dants was the sole tenant of the suit pre- 
mises and that on his death the defendants 
being his heirs and legal representatives, 
inherited the tenancy. Mr. Ghose submitted 
that under Section 19 of the Hindu Succes- 
sion Act, 1956, the defendants inherited the 
tenancy as tenants in common and not as 
joint tenants. Section 19 of the Hindu Suc- 
cession Act provides that if two or more 
heirs succeed together to the property of an 
intestate, they shall take the property, save 
as otherwise expressly provided in the Act, 
per capita and not per stirpes; and as ten- 
ants in common and not as joint tenants. 
10. There can be no doubt that ex- 
cept in the case of coparceners of a joint 
Hindu family governed by the Mitakshara 
School of Hindu Law, persons inheriting a 
property, take the same as tenants in com- 
mon and not as joint tenants. There is also 
no doubt that the estate of a lessee or a 
monthly tenancy is property within the 
meaning of Section 19 of the Hindu Suc- 
cession Act. The defendants, therefore, in- 
herited the property, namely, the monthly 
tenancy of their predecessor-in-interest as 
tenants in common and not as joint tenants. 
At this stage, it will be profitable to refer 
to the following passage from Mulla’s Trans- 
fer of Property Act, 5th Edition, page 641— 
“The estate of the lessor and lessee are 
estates of inheritance, and the interest of 
the lessor and the lessee after their death 
vest in their heirs, executors: or devisees. 
This is not so expressly stated in the Act for 
the Act does not deal with the subject of 
succession. A person who obtains a share 
of a leasehold either by assignment or by 
inheritance becomes a co-tenant in the 
whole tenure; and so far as the relations 
between him and the Jandlord are concerned 
he cannot be held to hold any estate in 
severalty. Each such person becomes a 
tenant in common of the whole estate by 
reason of the rule of the indivisibility of 
the estate without the landlord’s consent, 
and has privity of estate with the landlord 
in respect of the whole estate. Each tenant 
is liable to the landlord for the whole rent 
and all covenants running with land.” 


11. It is clear from the above state- 
ment of law that as between the heirs them- 
selves they are tenants in common and not 
joint tenants in the sense that on the death 
of one, his interest will not pass by survi- 
vorship to the other tenants, but will devolve 
on his heirs under the law of inheritance. 
In the case of joint tenants on the death 
of one, his interest in the tenancy will pass 
to the other joint tenants by survivorship. 
Similarly, when the sole tenant dies, his 
heirs inherit the tenancy as tenants in com- 
mon, but so far as the relations between the 
heirs of the deceased tenant and the land- 
lord are concerned, none of the heirs hold 
any estate in severalty. 

12. The question, however, is whe- 
ther each of the tenants has to be served 
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with a notice to quit. Under Section 106 of 
the Transfer of Property Act, the notice 
must be in writing signed by or on behalf 
of the person giving it, and either be sent 
by post to the party who is intended to be 
bound by it or to be tendered or delivered 
personally to such party, or to one of his 
family or servants at his residence, or if 
such tender or delivery is not practicable 
affixed to a conspicuous part of the property. 
Under Section 106, the notice has to be serv- 
ed on the party who is intended to be 
bound by it. The expression “the party 
who is intended to be bound by it” is im- 
portant. Section 106 does not say that the 
notice need not be served on all the tenants. 
In Harihar Banerji’s case, the Privy Coun- 
cil has referred to Section 106 and has ob- 
served that service of notice to quit upon 
one joint tenant is prima facie evidence that 
it has reached the other joint tenants. There- 
fore, under the Privy Council decision when 
the notice is served on one of the tenants, 
it is prima facie evidence of service on the 
other tenants also. The use of the expres- 
sion ‘joint tenants’ by the Privy Council 
seems to have been made in a wider sense 
and not in any special sense. There is pre- 
ponderance of judicial opinion that a notice 
must be addressed to all the tenants (See 
Rajoni Bibi v. Hafisonnessa Bibi, (1900) 4 
Cal WN 572; Bejoy Chand Mahatab v. Kali 
Prasanna Seal, (1925) 29 Cal WN 620 = 
(AIR 1925 Cal 752); Bodardoja v. Ajijuddin 
Sircar, ILR 57 Cal 10 = (AIR 1929 Cal 
651). In our view the intention to bind the 
party must appear from the notice itself. 
Unless the name of a tenant appears in the 
notice it cannot be said that he is intended 
to be bound by the notice. Therefore, the 
notice should contain the names of all the 
tenants so as to bind them all. In other 
words, the notice should be addressed to all 
the tenants. But the service of the notice 
is not required to be effected on all the 
tenants. It would be sufficient if the notice 
is served on one of the tenants, for, under 
the Privy Council decision in Harihar Ba- 
nerji’s case AIR 1918 PC 102, service of the 
notice on one of the joint tenants is prima 
facie evidence that it has reached the other 
tenants. In Kanji Manji’s case AIR 1963 
SC 468 before the Supreme Court, the joint 
tenancy was created in fayour of two per- 
sons, namely, Kanji Manji and Rupji Jeraj. 
Those two persons were joint tenants in the 
true sense of the term, namely, on the death 
of one the tenancy would pass to the other 
by survivorship. What happened in that case 
is that the notice to quit was served on both 
Kanji Manji and Rupji Jeraj. The suit for 
ejectment was filed against both Rupji Jeraj 
and Kanji Manji, but later, the plaint was 
amended by striking out the. name of Rupji 
Jeraj, who died much earlier. It was con- 
tended before the Supreme Court that the 
Notice to quit was invalid, inasmuch as it 
had been served only upon one of the les- 
sees (Kanji Manji) and not upon the heirs 
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and legal representatives of Rupji Jeraj and’ 
that the suit was bad for non-joinder of the 
heirs and legal representatives of Rupji Je- 
taj, who were necessary parties. The Sup- 
reme Court held as follows:— . 

“The argument about notice need not: 
detain us long. By the deed of assignment 
dated February 28, 1947, the tenants took 
the premises as joint tenants. The 
exact words of the assignment were that 
tN iasa the Assignors do and each of them 
doth hereby assign and assure with the As- 
signees as Joint Tenants.” The deed of as- 
signment was approved and accepted by the 
Trustees of the Port of Bombay, and Rupji 
Jeraj and the appellant must be regarded as 
joint tenants. The trial Judge, therefore, 
tightly held them to be so. Once it is held 
that the tenancy was joint, a notice to one 
of the joint tenants was sufficient, and the 
suit for the same reason was also good.” 


13. It is evident from the aforesaid 
observations of the Supreme Court that ‘on 
the death of Rupji Jeraj the tenancy passed 
on to Kanji Manji by survivorship, other- 
wise the suit would not have been held to 
be maintainable. 


14. In our view, the principle that a 
notice to quit addressed to all the tenants 
but served on one of them is sufficient, ap- 
plies to the case of joint tenants as also to 
the case of tenants in common. The same 
view has been taken by a learned single 
Judge of the Kerala High Court in Valiya- 
veettil Konnappan v. Kunniyil Manikkam 
AIR 1968 Ker 229. 

15. In the instant case, the notice to 
quit is addressed to all the defendants and 
it was served on some of the defendants. 
For the reasons stated above, we hold that 
the notice is sufficient and it is also legal 
and valid. 

16. It has been already stated that 
the learned Judge, before decreeing the suit 
for eviction of the defendants from the suit 
premises, offered them a portion of the 
ground floor but the defendants refused to 
accept the same. Before us it has been sub- 
mitted by Mr. Ghose that if the defendants 
are given the first floor rooms, they are 
agreeable to the passing of a decree for 
eviction from the rest of the suit premises. 
A similar submission was made on behalf 
of the defendants before the learned Judge, 
but the learned Judge, for cogent reasons 
could not accept the same. In view of the 
size of the plaintiff’s family, we are also 
unable to accept the contention of the defen- 
dants. In the circumstance, we have no 
other alternative than to uphold the decree 
passed by the learned Judge for the eviction 
of the defendants from the entire suit pre- 
mises. 

17. In the result, the judgment and 
decree of the learned Judge are hereby af- 
firmed and the appeal is dismissed, but in 
the facts and circumstances of the case, 
there will be no order for costs in this Court. 
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Mr. Ghose prayed for some time so as fo 
enable the defendants to vacate the suit 
premises. After having considered the said 
prayer, we direct that the decree shall not 
be executed for four months from date. 
After the expiry of four months, the plain- 
tiff shall be entitled to execute the decree 
and recover khas possession of the suit pre- 
mises if the defendants do not vacate the 
same within the period allowed. , 

ARUN K. MUKBERJEA, J.:— 
I agree. 


18. 
Appeal dismissed. 
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Nishith Ranjan Mukherjee and others, 
Appellants v. The State of West Bengal and 
another, Respondents. 


Appeal from Original Decrees Nos. 664 
and 797 of 1965, D/- 3-8-1972. 


Index Note:— (A) Land Acquisition 
Act (4894), Section 18 — Valuation of pro- 
perty acquired ~~ Principles. 


Brief Note:— (A) Property a big piece 
of land with structures having two road 
frontages — Belting method adopted for 
determining price of land held proper — 
Value of recesses of the south-facing belt 
increased — Deduction on the ground of 
bigness of the area reduced to 10% only. 
AIR 1959 Cal 572, Referred to. 

(Paras 8, 9, 10) 

Cases Referred : Chronological Paras 
AIR 1959 Cal 572, State of West Ben- 

gal v. Bibhuti Bhusan Chatterjee 10 


B. P. Chatterjee and Manon Kumar 
Ghose, for Appellants; in No. 664 of 1965 
and for Respondents in No. 797 of 1965; 
D. K. Chaudhury and B. K. Ghose, for 
Appellants in 797 of 1965 and for Respon- 
dents in No. 664 of 1965. 


ARUN K. MUKHERJEA, J. :—— These 
are two cross-appeals from the decision dat- 
ed 29th July, 1964 of the Land Acquisition 
Judge, Alipore in a reference under Section 
18 of the Land Acquisition Act (hereinafter 
referred to as the said Act). Premises No. 7, 
Hazra Road (hereinafter referred to as the 
said premises) was acquired under the Land 
Acquisition Act for the purpose of establish- 
ment of an educational institution. The rele- 
vant notification under Section 4 of the said 
Act was published on 22nd October, 1959. 
The Collector gave his award under Section 
11 of the said Act on 25th March, 1961. 
The premises in question contained land 
measuring about 1 bigha 8 cottahs 15 chit- 
tacks and certain structures. The Collector 
awarded Rs. 1,93,881.25 np. for the land, 
Rs. 1,13,300.00 for the structures, Rupees 
120.00 for the trees and Rs, 46,095.19 as 
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statutory allowance aggregatinng Rupees 
3,53,396.44 np. In making the reference 


under Section 18 the Collector states that 
the value of land was determined on the 
basis of sales in the locality at the material 
time and the structures were valued at mar- 
ket rates prevailing at the material time. 
The persons interested in the land were dis- 
satisfied with the Collector’s award and a 
reference was made as aforesaid under Sec- 
tion 18 to the Special Land Acquisition 
Judge, Alipore. At the time of hearing of 
the reference the owners produced a Char- 
tered Surveyor and Valuer as witness and 
also another witness on their behalf. 
On behalf of the Collector a Surveyor and 
Valuer attached to the Land Acquisition 
Office, Calcutta gave evidence. The claim 
of the referring claimants before the Special 
Land Acquisition Judge was as follows: 


Land value Rs. 2,89,365.00 
Value of 
structures Rs. 1,60,000.00 


Total Rs. 4,49,365.00 


In other words the claimants claimed 
Rs. 4,49,365.00 less Rs. 3,07,181.25 np. ie. 
Rs. 1,42,183.75 in addition to what the 
Collector had allowed for the land and the 
structures. Adding to this the statutory al- 
lowance for the additional amount, namely, 
Rs. 21,327-56, the net claim of the claim- 
ants before the learned Land Acquisition 
Judge came to Rs. 1,63,511.31 np. The 
learned Land Acquisition Judge awarded 
Rs. 2,08,580.00 for the land and Rupees 
1,28,400.00 for the structures. So far as the 
value of the trees is concerned there was no 
dispute before the learned Judge and the 
Collector’s award of Rs. 120.00 was sustain- 
ed. Therefore, the learned Land Acquisi- 
tion Judge made a total award of Rupees 
3,37,100.00. On this, of course, the learned 
Land Acquisition Judge allowed 15% statu- 
tory allowance. 


2. Both parties were aggrieved by 
the above decision of the learned Land Ac- 
qusition Judge and appealed from that deci- 
sion to this Court. Appeal No. 666 of 1965 
was the appeal filed by the referring claim- 
ants while appeal No. 797 of 1965 was the 
appeal filed by Government. We heard both 
these appeals together. At the time of hear- 
ing Mr. Chatterjee appearing for the refer- 
ting claimants claimed that the value for 
the land should be Rs. 2,61,500.00 and the 
value for the structures should be Rupees 
1,42,500.00. We shall deal with them one 
by one. 

3. The disputed land has two road 
frontages: on the south of it is Hazra Road, 
on its north Nafar Kundu Road. The expert 
valuer who gave evidence on behalf of the 
referring claimants adopted belting method 
for determining the value of the land. There 
was no complaint on either side so far as 
this belting method is concerned. There was 
some difference only as to the method of 
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freating and valuing the lands of different 
belts. The valuer who gave evidence on 
behalf of the referring claimants took 100 ft. 
as the depth of the first belt from Hazra 
Road and the same depth for the first belt 
from Nafar Kundu Road. The land which 
intervened between the first belt from Hazra 
Road and the first belt from Nafar Kundu 
Road and which measured 2.67 cottahs was 
treated as the second belt from Hazra Road. 
There was a small recessed land in the first 
belt from Hazra Road frontage as well as 
a small recessed land in the first belt from 
Nafar Kundu Road frontage. Following the 
usual practice the learned Land Acquisition 
Judge treated the recessed lands as 3/4th 
in value of the first belt land. So far as the 
second belt land is concerned the learned 
Land Acquisition Judge valued the 
second belt at the rate of 2/3rd of the first 
elt value. The total land area of 1 bigha 
8 cottahs 15 chittacks was divided up by the 
Yearned Land Acquisition Judge in the fol- 
{owing manner:— 


Total area 28 k. 15 ch. — 28.94 K. (‘k’ 
stands for ‘cottah’). 


rom Hazra Road Frontage. Area. 
Ist Belt 10.94 K 
ist Belt Recess 1.86 K 
2nd Belt i 2.67 K 
rom Nafar Kundu Frontage. 
Ist Belt 12.27 K 
Ist Belt Recess 1.20 K 
28.94 K 


These divisions into belts and recesses 
adopted by the learned’ Land Acquisition 
Judge were not seriously challenged by 
either party and, in any case, we are not 
inclined to interfere with the findings of fact 
of the learned Judge on these points. The 
Yearned Judge has clearly stated in his judg- 
ment how he calculated the belting spaces 
and the recesses and we find nothing wrong 
in such calculations. 


4, Difficulty has arisen because we 
are not in possession of any documents of 
sales of lands facing Hazra Road near about 
the locality with which we are concerned. 
The Collector has stated in his reference 
that he valued the land on the basis of sales 
in the locality at the material time. But no 
evidence of sales of houses with Hazra Road 
frontage at the material time was produced 
before us. In fact, so far as Government 
is concerned no sale documents were pro- 
duced at all. It is only the referring claim- 
ants who produced certain sale documents 
on which the expert valuer cited by the . 
claimant relied at the time of giving evi- 
dence. The valuer considered four sale 
documents. One was a document dated 23rd 
August 1950 (Ext. 1) relating to premises 
No. 13/2A, Priya Nath Mallick Road with 
an area of 1 cottah 12 chittacks and 35 sq. 
€t. which was sold at the rate of Rs. 7000/- 
per cottah. It appears that the same pre- 
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mises was sold for the second time on 2ist 
April, 1959 for a sum of Rs. 17000/-, ie. 
to say, at the rate of about Rs. 9451/- pen 
cottah. Ext. 1 (c) is the document of sale 
on the second occasion. There was also one 
sale document relating to 7/1/1B, Nafar 
Kundu Road measuring 2 cottah 5 chittacks 
and 39 sq. ft. This is Ext. 1 (a): the land 
in this document was sold at the rate of 
Rs. 7000/- per cottah. The document of sale 
concerning premises at 100 Beltala Road 
with an area of 5 cottahs 4 chittacks and 
16 sq. ft. shows that the land was sold at 
the rate of Rs. 8000/- per cottah, Ext. 1 (b) 
is the relevant document. The learned Land 
Acquisition Judge on the basis of these 
documents came to fix the value of land at 
Nafar Kundu Road to be Rs. 8000/- per 
cottah at or about the time when the dis- 
puted premises was acquired. The learned 
Land Acquisition Judge very correctly 
made some allowance for the rise in price 
between the 1958 or 1958 and 1959 when the 
relevant notification under Section 4 of the 
Land Acquistion Act was published. The 
problem is one of determining the value of 
the Hazra Road land with reference to the 
value of the Nafar Kundu Road land. The 
valuer of the claimants suggested that there 
should be at least an increase of 50% upon 
the value of Nafar Kundu Road land before 
we can ascertain the reasonable value of the 
Hazra Road land. On this basis the value 
of the first belt unit from the Hazra Road 
frontage should be Rs. 12000/- per cottah. 
The learned Land Acquisition Judge obser- 
ves that since the disputed premises is a 
south-facing -plot and since the premises is 
also very conveniently located it was very 
reasonable to raise the value of Nafar 
Kundu Road land to find the value of the 
land at Hazra Road. The learned Land Ac- 
quisition Judge has assessed the value of 
the Hazra Road land at Rs. 10,000/- per 
cottah for the first belt. In determining the 
value of the land intervening the two first 
belts from the north and the south, the 
learned Land Acquisition Judge has consi- 
dered that portion of the land to be second 
belt from Nafar Kundu Road as well as 
second belt from Hazra Road. He has, 
therefore, valued the land by averaging the 
two values obtained by considering it first 
as a Nafar Kundu Road land and then as 
Hazra Road land. On this basis the value 
of the second belt was taken at the rate of 
2/3rd of Rs. 9000/- per cottah. 

5, The learned Land Acquisition 
Judge has made a deduction of 15% fow 
the value of the acquired Jand on the ground 
that the area concerned is very large and 
there should be some deduction. 

6. On the basis of these calculations 
the learned Land Acquisition Judge got the 
value of Rs. 2,08,580/- as the value of the 
land. 

7. 
referring claimants has made 


Mr. Chatterjee appearing for the 
three griev- 
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ances. First, he says, the Hazra Road land 
should not have been valued at a price 
which is only 25% higher than the lands on 
Nafar Kundu Road. According to him the 
difference should have been much more. Se- 
condly, he complained that the land inter- 
vening the first belt of Hazra Road front- 
age and the first belt of Nafar Kundu Road 
frontage should have been treated as the 
second belt from Hazra Road frontage and 
valued as such. Taking the average value 
of the Hazra Road land and Nafar Kundu 
Road land for determining the value of this 
land was according to him wrong. Thirdly, 
he says, the deduction of 15% on account 
of size was too excessive. We shall deal 
with these grievances one by one. 


8. In our opinion, there is some 
justification for Mr. Chatterjee’s complaint 
that in valuing the land of Hazra Road 
jand from the value of Nafar Kundu Road 
land, only a 25% rise has been given. It is 
true that the whole thing has to be done by 
a Rule of thumb method and it is impossi- 
ble to avoid some element of guess or con- 
jecture. We must remember, however, that 
Hazra Road is one of the most important 
Roads in Calcutta and since the land is very 
near the crossing of Hazra Road and Shya- 
ma Prasad Mukherjee Road, the situation 
of the land should be taken as very much 
superior to the situation of any Nafar Kun- 





du Road land. Nafar Kundu Road 
jis still in the nature of a nar- 
row lane. Hazra Road, however, is a 


very wide road. In our opinion, it would 
be fair if we allow a slightly higher value 
to the land than what the learned Land Ac- 
quisition Judge assessed. The valuer, it may 
be remembered, assessed the Hazra Road 
land at Rs. 12000/- per cottah while the land 
Acquisition Judge has valued it at Rupees 
10000/- per cottah. We think it would be 
quite fair if we take the average of these 
two estimates and value the Hazra Road 
land at Rs. 11000/- per cottah. 

9. As for the land intervening the 
Nafar Kundu Road first belt and the Hazra 
Road first belt we have no doubt in our 
mind that it should be treated as a second 
belt with reference to the Hazra Road front- 
age. If there had been no Nafar Kundu 
Road on the north, that land should have 
been valued as a second belt from Hazra 
Road. It is difficult to understand why the 
existence of an additional road on the north 
would diminish the value of this belt. 
Therefore, the second belt should be 
valued at the rate of 2/3rd of Rupees 
11000/- per cottah. 

19. We come to the question of 
deduction. Mr. Chatterjee gave us vari- 
ous instances where in estimating the 
value of the lands of very large size 
the deduction that was made was much 
Jess than 15%. He showed us. for in- 
stance, that in regard to a land measur- 
äng 5 bighes 9 cottahs and 10 chittacks 


A.I. B- 


this High Court in F. A. Nos. 26 and 
28 of 1959 made a deduction of only 
74%. Mr. Chatterjee also drew our 
attention to a decision of P. N. Mukher- 
jee, and P. K. Sarkar, JJ. in State of 
West Bengal v. Bibhuti Bhusan Chatter- 
jee, AIR 1959 Cal 572. In that case 
their Lordships made a deduction of 
10% from the value on account of the 
largeness of size of c. s. plot No, 65& 
of Mouza Dhakuria which had an area 
of .41 acres and from which a part of 
the land had been aequired. It is im- 
portant to note that in that case there 
was no adoption of the belting methoa 
which itself provides for some kind of 
reduction in the land value on account. 
of largeness of size. We have consider- 
ed these cases cited to us by Mr, Chat- 
terjee and are of the opinion that sinc 
the belting method has already been 
adopted in this case, a deduction o 
10% on account of size would be fair 
and reasonable. 


IL. In view of these considera- 
tions the total compensation for land, 
in our opinion. would be calculated as 
follows:— 


Total Area 28 K. 15 Ch. — 28.94 K. 
From Hazra Road Frontage. 
Ist Belt (10.94 K.) ... Rs. 1,20,340.00 
Ist Belt Recess 


(1.86 K) . Rs. 15,345.00 
2nd Belt (2.67 K.) . Rs. 19,580.00 
From Nafar man Trontaze 
Ist Belt (12.27 K.) . Rs. 98,160.06 
lst Belt Recess 

(1.20 K.) .. Rs. 7,200.06 


Total Compensation Rs. 2,60,625.06 
Less deduction at the rate of 
10 per cent, . Rs. 26,062.50 


Net value of land we Rs. 2,84,562.50.. 


12. We now come to the ques- 
tion of compensation for the structure. 
The evidence of the expert examined 
on behalf of the claimants was consi- 
dered by the learned trial Judge. who, 


however, rejected the evidence of the 
Surveyor examined on behalf of the 
State. The learned trial Judge. how- 
ever, thought that the opinion of the 


expert valuer was not wholly depend- 
able as he had not analysed the moriar 
and the building in greater details. On 
this basis the learned trial Judge made 
a deduction of 10% from the value as- 


sessed by the valuer and allowed 
Rs. 1,28,400.00 as the value of the 
building. Mr. Chatterjee appearing for 


the claimants made a complaint that 
the learned trial Judge was not justi- 
fied for making a deduction on account 
of non-probing of mortar. In any case, 
there was no material before him te 
justify such deduction, In our opinion. 
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it would be enough if a deduction of 
only 5% is made from the total value 
found by the valuer. That would give 


us the sum of Rs. 1,35,470.00 as the 
value of the structure. 
13 There was no dispute about 


the value of the trees which were as- 
sessed at Rs. 120.00. 


14, In view of the aforesaid 
findings the total compensation that 
should be granted to the claimants is: 

Rs. 2,34,562.50 for land 

Rs. 1,35,470.00 for structure 
=f tS, 120.00_for_ trees. 


Total Rs. 3,70,152.50, 


The claimants are also entitled to 15% 
statutory allowance on this amount. 
This works out to a sum of Rs. 55,522.87. 

15. We, therefore, order as fol- 
lows:— 

Appeal No, 664 of 1965 is allowed 
with costs. The total compensation to 
be given to the referring claimants is 
Rs. 4,25,675.37. The claimants would be 
entitled to 6% interest on the enhanced 
amount from the date of possession till 


payment. The State of West Bengal 
will pay this amount within four 
months, 

16. The contentions of Govern- 


ment in Appeal No. 797 of 1965 are 
covered by the various points we have 
discussed above, The appeal is dismiss- 
ed and no order is made as to costs, 
M. M. DUTT, J.:— 17. I agree. 
Appeal No. 664 of 1965 allowed; 
Appeal No, 797 of 1965 dismissed. 
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Brief Note:— (A) Where there is a 
clear picture as to source or passing of 
consideration in a transaction, long and 
continued possession of the parties try- 
ing to set up benami though an im- 
portant element for consideration does 
not raise any presumption in favour of 
benami, AIR 1916 Cal 367. Followed. 

(Para 12) 

Therefore a document of convey- 
ance cannot be held as a benami even 
though the plaintiffs are found to be 
continuing in their possession in res- 
pect of the disputed property not as a 
licensee. (Para 12) 
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A. K. SINHA, J.:— This appeal is 
preferred by the plaintiffs-appellants 
against judgment and decree of the trial 
Court in a suit for partition briefly in 
the circumstances as follows: 


One Saraswati Devi. since deceased. 
a daughter of one Joy Kishan Mukher- 
jee of Uttarpara. it is alleged. got abso- 
lutely under his Will a dwelling house 
with connected lands and tanks amongst 
other properties at Uttarpara which de- 
volved after her death upon her three 
sons Gnanendra Nath Banerjee, Ama- 
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rendra Nath Banerjee and Sachindra 
Nath Banerjee in equal share, who dur- 
ing their lifetime were in possession 
thereof as the members of the Daya- 
bhaga Hindu Joint family. Of these 
three brothers Gnanendra died first in 
or about 1314 B. S. leaving his only son 
Parbati as his heir. A bus service busi- 
ness started by Amarendra Nath along 
with Sachindra as joint family business 
though proved to be a profitable con- 
cern at the early stage ‘became ulti- 
mately a losing concern resulting in 
involvement of debts. In order to 
avoid the clutches of creditors and to 
protect the dwelling house of the 
family, it is alleged Sachindra on his 
own initiative had a deed of sale exe- 
cuted and registered on 14-12-37 by 
Amarendra in respect of 1/3rd share of 
the above property and since kept him 
as benamidar of Amarendra during his 
lifetime and after latter's death the 
plaintiffs Nos. 1 to 8 being his sons and 
No. 9 being his widow had been and 
are still in possession thereof together 
with Sachindra during his lifetime as 
members of the undivided Hindu joint 
family. On or about 23-6-39, Parbati 
executed and registered a deed of con- 
veyance in favour of one Lokenath Mu- 
kherjee in respect of his 1/3rd share. 
On or about 5-12-43, Sachindra as Karta 
of the joint family, Amarendra having 
died in the meantime sometime in 1938, 
re-purchased by a registered document 
of conveyance the share of Parbati 
from Lokenath with the money obtain- 
ed from sale of portion of the joint 
family properties and joint family capi- 
tal and since then the plaintiffs had 
been in joint enjoyment and possession 
of the entire dwelling house with lands 
and tanks. - 

2 Sachindra, however, had no 
male issue and his only daughter. it.is 
alleged. became unchaste and left him. 
He could not maintain the burden of 
joint family expenses with his small 
salary as a school teacher from school 
and his health broke down and he suf- 


fered from mental derangement. Tak- 
ing advantage of his weak state of 
health and mental unsoundness some 


of the defendants alleged to be mem- 
bers of the Managing Committee of the 
“Uttarpara Junior High School” got a 
deed of gift executed and registered in 
favour of the school in respect of the 
dwelling house of the parties which, it 
is alleged. is “invalid. inoperative and 
a sham document” and could not create 
any title in favour of the school. The 
plaintiffs in these circumstances claimed 
partition of their 1/8rd share in respect 
of the above property by metes and 
bounds. 

3. The suit was contested by a 
@roup of stranger purchasers of certain 
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portion of the dwelling house lands. de- 
fendants-respondents Nos. 10 to 16, by 
the members of the school committee 
defendants-respondents Nos. 1 to 8 and 
by defendant-respondent No. 9. daughter 
of Sachindra putting in three sets of 
separate written statements. Apart from 
the general denial of all material alle- 
gations of the plaint the case set up 
by all the defendants in their written 
statements substantially was that the 
conveyance executed ‘by Amarendra was 
not a benami document but Sachindra 
purchased his share on payment of the 
entire consideration money and since 
then he became the exclusive owner of 
2/3rd share of the entire dwelling house 
property. He permitted Amarendra and 
after his death his widow and sons, the 
plaintiffs, to continue to stay in the pro- 
perty out of human consideration whe 
had no right, title interest or possession 
in the disputed property as members of 
the Hindu joint family or otherwise 
after the sale was effected by Amaren- 
dra in respect of his 1/3rd share. Sa- 
chindra also purchased the share of 
Parbati on his own account from Loke~ 
nath and thus became the absolute 
owner of the entire dwelling house pro- 
perty. He executed a deed of gift in 
own 
free will and in perfect state of health 
and thus the plaintiffs had no right to 
claim partition. The  stranger-purcha- 
sers defendants 10 to 16 acquired valid 
title by their respective purchases from 
Lokenath. 


4. Upon these pleadings on the 
principal issue as to the plaintiffs’ title 
to the disputed property and their right 
to a decree for partition the trial Court 
found as a fact that Parbati, Amaren- 
dra and Sachindra were not members 
of a joint family but were in separate 
mess and properties and the convey- 
ance executed by Amarendra in favour 
of Sachindra was not a fictitious docu- 
ment kept in his benami but a real deed 
of transfer conveying right title or in- 
terest in respect of the property cone 
veyed to Sachindra absolutely. As re= 
gards possession of the plaintiffs the 
trial Court took the view that Sachin- 
dra was a kind-hearted man and per- 
mitted them to live there even though 
Amarendra was deprived of his interest 
in the dwelling house property. The 
trial Court also found that Sachindra 
executed the deed of gift in full senses 
and good health and not as a result of 
fraud or undue influence exercised by 
the members of the school committee. 
The deed of sift was duly accepted on 
behalf of the donees and thus it was 
valid and binding. In any case, the 
trial Court further held that even 
though the deed of gift was not a ges 
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nuine document the plaintiffs having 
lost their title could not have any dec- 
laration of their title or right to parti- 
tion as they had no existing title in the 
disputed property and accordingly dis- 
missed the plaintiffs’ suit. That is how 
in short the plaintiffs felt aggrieved and 
preferred the present appeal. 


5. In the appeal before us the 
prinicpal question that arises for consi- 
deration is whether the document of 
eonveyance executed by Amarendra in 
respect of his 1/3rd share of the dwel- 
ling house property is a benami docu- 
ment, From the admitted facts of this 
ease it appears that the brothers inherit- 
ed the disputed property jointly from 
their mother. So, this property cannot 
be the ancestral dwelling house property 
in the sense that this property was not 
inherited from a father, paternal grand- 
father or great grand-father, Neverthe- 
less, even in absence of any evidence 
the joint and undivided family is the 
normal condition of Hindu society and 
the existence of joint estate is not an 
essential requisite to constitute a_ joint 
family as it is well established that a 
family which does not own any pro- 
perty may nevertheless be joint, (See. 
AIR 1926 Mad 273). 


6. At this stage we should notice 
that there is no evidence either that 
there was at any time blending of the 
disputed property with other joint fami- 
ly properties or with other ancestral 
family properties of the parties so that 
it could be legitimately inferred that 
the instant dwelling house property be- 
came also the ancestral joint family 
properties of the parties. Nevertheless, 
where a Hindu family is joint in mess 
and estate law presumes that all the 
properties they are in possession is 
joint family property until it is shown 
by evidence that the property acquired 
by transfer by one of its members is 
the separate property. The purchase of 
a portion of the property in the name 
of one member of the family and the 
existence of receipts in his name in res- 
pect thereof may be perfectly consist- 
ent with the notion of its being joint. 
(See Dhurm Das Pandey v. Mst. Shama 
Soondri Dibiah, (1848) 3 Moo Ind App 
229 (PC); Bodh Singh Doodhria v. 
Guneshchunder, (1873) 19 Suth WR 356 
(PC}). This. however, is a rebuttable 
presumption and the onus may be suc- 
cessfully discharged if it is shown that 
the nucleus of joint property did not 
yield any sufficient income for the pur- 
pose of acquisition of such property (See 
AIR 1954 SC 379. Srinivas v. Narayan). 
We are not, however, concerned with 
either of these classes of cases for here 
one co-sharer has sold his undisputed 
share in a joint property to another co~ 
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sharer which is challenged as a benami 
document, We have made a brief dis- 
cussion on the above aspect ‘of the 
matter as the learned trial Judge, as 
appears, proceeded on the footing that 
the disputed property was the ancestral 
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_dwelling house property of a Hindu 


Joint Family and then on assessment of 
evidence found as a fact that at the 
material time the brothers were sepa- 
rate both in mess and estate. Although 
this was not a proper finding on the 
question as to separation of estate, we 
do not think that would affect the merits 
of the case. It is fairly settled by now 
that under the Dayabhaga School of 
Hindu Law the members of the joint 
family enjoy and possess their defined 
Shares in joint properties even though 
undivided without any limitation on 
their power of disposition of such un- 
divided shares. So, even assuming that 
the disputed property was ancestral 
joint family property of the brothers an 
investigation into the question whether 
the brothers were separate in mess and 
property at the material time in our 
view was not strictly speaking necessary. 
It is true that on its own finding that 
there was no partition of the disputed 
property between the brothers the 
learned Judge could not have possibly 
taken the view that the brothers were 
separate in property at the material 
time but that fact by itself could have 
little or no bearing on the question in- 
volved in this case. For, the brothers 
who are admittedly governed by Daya- 
bhaga School of Hindu Law even if 
were not separate in their properties, 
there can be no presumption as a matter 
of law that the impugned document of 
conveyance was really a benami docu- 
ment kept in the name of Sachindra by 
Amarendra. While we say this we must 
not lose sight of the fact at the same 
time about the appellants’ case that 
owing to the debts incurred on account 
of loss suffered in a joint family bus 
service business plaintiffs’ predecessor 
Amarendra in order to avoid the credi- 
tors kept the property in the benam of 
Sachindra who was acting as Karta of 
Joint Family. Here again. the business 
in question cannot be held as joint 
family business but at best on the evi-« 
dence adduced can be called a joint busi- 
ness started by both the brothers 
Amarendra and Sachindra for clearly 
this business was not started by the 
paternal ancestor of the brothers. The 
learned trial Judge, however, held. we 
think rightly. on assessment of evidence 
that the business in question was the 
separate and exclusive business of 
Amarendra and not a joint business of 
both the brothers. The story therefore, 
that Sachindra was acting as Karta bas 
no substance. : 
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T Now. it has to be seen whe- 
ther Amarendra executed in respect of 
his 1/3rd share in the disputed property 
a registered conveyance which was 
never intended to be a real deed of 
transfer but merely a document kept in 
the benam of his brother Sachindra. In 
our country there are mainly two types 
of benami. One is, where the transac- 
tion is genuine and real but the pur- 
chase of the property is made in the 
name of a third party by the real pur- 
chaser. The other is, the transaction it- 
self is not real but fictitious and the 
document is created for some reason or 
other only to keep up the appearance 
of a transfer which is never intended to 
be acted upon as a real deed of transfer 
by the parties to the document. We 
are concerned here with the latter type 
of cases. Now, in order to determine 
this question effectively it is fairly set- 
tled that several tests have got to be 
applied, that is. (1) Whether considera- 
tion passed (II) the possession of the 
parties (III) motive (IV) Custody of the 
original title deed (V) surrounding cir- 
custances and subsequent conduct. The 
learned Judge substantially applied all 
these tests and found. firstly, that the 
appellants could not produce the origi- 
nal document of conveyance from their 
custody which if fictitious ought to have 
remained in possession of Amarendra 
and after his death of the appellants. As 
regards motive the learned Judge found 
that there was no evidence that there 
was any other creditor of Amarendra 
than one Aparnath who was the mortga- 
gee decree-holder and came to the wit- 
ness box in this case to depose in fav- 
our of the appellants and his decree, it 
was further found, was fully satisfied 
by Amarendra by sale of his 1/8rd share 
to Sachindra which is being disputed in 
the instant case. On the question of 
passing of consideration the finding of 
the learned Judge was that Sachindra 
procured this amount on a promissory 
note from one Lokenath Mukherjee for 
which he on the very same date of sale 
executed a registered mortgage in his 
favour on mortgage of 2/3rd share of 
the disputed property, 1/3rd being ac- 
quired by purchase from his brother. 
Lastly. on the question of possession the’ 
learned Judge found that though 
Amarendra and after his death the ap- 
pellants remained in possession of the 
disputed property they were merely in: 
permissible occupation having had no 
interest in the property and accordingly 
found that the conveyance was not a 
benami document, 


8, Mr, Banerjee on behalf of the 
appellants has argued, in the first place, 
that the question regarding custody of 
the document was not of any importance 
in this case as Amarendra died only 
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about a year after the disputed tran- 
saction took place leaving his helpless 
widow and several minor sons with ne 
known sources of income for their sus- 
tenance and Sachindra was acting &s 
Karta of the family. We think, although 


. mere absence of custody of the original 


document by itself cannot be treated as 
an important factor the question, never- 
theless, has to be considered in the 
light of the evidence relating to other 
circumstances. revealed in this case. Mr. 
Banerjee has next contended that motive 
or sOurce or passing of consideration in. 
this case are all mixed up. It is said. 
that there is evidence in this case, even 
assuming that Amarendra himself was 
liable and not his brother. Sachindra, 
that he had debts on account of the 
business and such debts would be suffi- 
tient to establish the motive behind the: 
whole transaction. Although there is. 
the existence of debt, it is contended, 
there is no legal evidence to prove that. 
such debt has been satisfied, To be 
more, precise, the argument is that the- 
copy of the registered mortgage execut- 
ed by Sachindra which is the only evi- 
dence relating to the passing of consi- 
deration and corresponding payment, of 
the mortgage decree obtained by Amar- 
nath cannot be admissible in evidence- 
without production and proof of the 
original document in accordance with. 
provisions of Section 68 of the Indian. 
Evideace Act. In support of his con- 
tention Mr. Banerjee has relied on a 
Bench decision of this Court 43 Cal WN 
1025 = (AIR 1939 Cal 688) — Hare Kri- 
shna Panigrahi v. Jogneswar Panda — to 
show that if a document is required by 
law to be attested it could not be used. 
as evidence until one attesting witness 
at least has been called for the purpose 
of proving its execution. Mr, Banerjee 
has further contended that the copy of 
the mortgage document in any case is 
not admissible in evidence under Sec- 
tion 65 of the Indian Evidence Act for 
the respondents failed to satisfy the 
Court in this case that the original was 
lost or could not be procured. It has 
been pointed out that the original copy 
was obtained only in 1951 in or about 
the time when the deed of gift was ob- 
tained by the respondents-members of the 
school. He has drawn support in aid 
of his contention from a decision of the 
Supreme Court in AIR 1966 SC 1457 — 
The Roman Catholic Mission v. State of 
Madras — to show that unless there is @ 
foundation for invoking Section 65 of 
the Evidence Act there cannot be any 
question of admitting the copy of the 
original document. Mr. Ghose on be- 
half of the respondents-members of the 
school committee has sought to repel 
both these contentions relying on a deci- 
sion of the Supreme Court in AIR 1972 
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SC 608 — P. C. Purushothama Reddiar v. 
S. Perumal—on an argument that the 
copy of the registered mortgage bond was 
admitted in evidence without objections 
and therefore admissible in evidence 
both as regards execution and contents 
of the document. In this case it ap- 
pears that in connection with an elec- 
tion dispute certain police reports were 
admitted in evidence and marked exhi- 
bit without objection. In that context, 
the Supreme Court has observed that. 
no objection can be raised again as to 
‘their admissibility and once a document 
is properly admitted the contents of 
that document are also admitted in evi- 
dence though these contents may not be 
conclusive evidence. Both the objec- 
‘tions raised by Mr. Banerjee, we think, 
relate to the method of proof but the 
document in question is not per se in- 
admissible. Certified copy of the im- 
pugned document is admissible in evi-4 
dence if the original is proved to be lost 
or destroved. So, if that method of 
proof is dispensed with and the docu- 
ments are admitted in evidence without 
objection it is not again open to the ap- 
pellants to object to its admissibility at 
the appellate stage. (See 61 Cal LJ 588 
= (AIR 1936 Cal 164) — Dol Gobinda v, 
Makbul). So. this document has been 
properly admitted and marked exhibit 
in this case. But then. as held by the 
Supreme Court, it may not be conclu- 
Sive evidence. 


9. Mr. Banerjee has. however. 
next contended that in any case there 
is variance between the proof and the 
‘pleading and on the case made in the 
written statement this evidence of mort- 
gage transaction cannot be looked into 
to see whether there was payment of 
consideration for the impugned Kobala 
‘by Sachindra. It is said that in the 
written statement the defendants’ speci- 
fic case was that Sachindra paid the 
consideration money out of his own re- 
sources as he had some business as also 
he was employed as a teacher of the 
School. But at the trial they were en- 
tirely making out a different case which 
was not in their written statement on 
attempting to prove that payment of 
consideration was made out of a loan 
incurred by Sachindra on mortgage of 
2/8rd share of the disputed property 
which is not permissible under the law. 
In support of his contention, Mr. Baner- 
jee has relied on a decision of the Judi- 
cial Committee in AIR 1930 PC 57 (1), 
Siddik Mahomed Shah v. Mt. Saran. Re- 
liance is also placed on a decision of the 
Supreme Courtin AIR 1951 SC 177 — Firm 
Sriniwas Ram Kumar v. Mahabir Prasad 
— and also AIR 1960 Cal 214 Profulla R. 
Sarkar v. Hindustan Building Society 
Lid. This apart. it is argued, the res- 
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pondents have failed to prove the finan- 
cial condition. of Sachindra as stated in 
the written statement by his daughter. 
It is said that the very fact that Sachin- 
dra had to incur a loan would disprove 
entirely the case made by them in the 
written statement for it would be clear 
that Sachindra had no fund of his own 
to pay the consideration for the pur- 
chase of 1/3rd share of Amarendra, We 
do not think, there is much of sub- 
stance in this argument. In the case be- 
fore the Judicial Committee a new plea, 
not taken in the defence. was tried to 
be set up. In that context it was held 
that no amount of evidence could be 
looked into upon a plea which was 
never put forward. In the Supreme 
Court decision in a suit for specific per- 
formance the plaintiff was given a de- 
cree for recovery of the amount on the 
defendants’ admission that the money 
advanced by the plaintiffs was in the 
mature of loan and not as consideration 
for sale of the property. It was held 
that there was nothing wrong in making 
such a decree even though there was no 
alternative prayer for recovery of the 
amount as loan in the plaint. In the 
Calcutta case no specific plea was taken 
by the master in his defence for dis- 
missal of the servant on charges of mis- 
conduct. All that was said was that the 
servants employment was terminated 
by a notice. So, this Court held follow- 
ing the principles indicated in the above 
decision of the Judicial Committee that 
no amount of proof could be looked into 
when plea of charges of misconduct was 
not taken in the defence. It would thus 
appear that while the proposition indi- 
cated in these decisions cannot be doubt- 
ed they are not applicable to the facts 
of the present case, Here, in the instant 
ease, the burden of proving the fictitious 
nature of the impugned document en- 
tirely lay on the appellants and in an- 
swer to the appellants’ allegations what 
was asserted in the written statement 
was that the document was for valuable 
‘consideration and it was intended to be 
‘operated upon as a real deed of trans- 
fer. It may be. that in the defence it 
was asserted that Sachindra had re- 
sources but the question whether or not 
consideration passed is matter of evi- 
dence. Merely because evidence was not 
pleaded as to how consideration passed, 
we do not think that the Court would 
be precluded from looking into the evi- 
dence if adduced to determine whether 
the impugned document was executed 
for consideration or not. All else apart 
the appellant allowed such evidence 
namely the certified copy of the mort- 
gage bond to go in evidence without 
objection. So, it is not open now to the 
appellants to raise obiection that such 
evidence cannot be looked into on a plea 
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of inconsistency between pleading and 
proof or that entirely a new case not 
taken in the written statement was set 
up, 

10. Mr. Banerjee has then argued 
that the copy of the suit register (Exhi- 
bit h) showing full satisfaction of the 
mortgage decree obtained by Aparnath 
was totally inadmissible as such copv 
was tendered and filed after evidence 
was closed by both sides. As regards 
the execution register (Ext.’ I) showing 
also the full satisfaction of the mortgage 
decree of Aparnath it is said that such 
register could not equally be admitted 
in evidence and merely the fact that no 
objection was taken by the appellants 
could not make the document legally 
admissible. The decision of the learned 
trial Judge, it is argued, really rests on 
these documents as to passing of consi- 
deration which are inadmissible. Mr. 
‘Banerjee in support of his argument has 
cited. again. decisions of Judicial Com- 
mittee as also of the Supreme Court, 
mamely, (1896) 23 Ind App 106, Miller 
Kishen v. Babu Madho Das, 62 Ind App 
180 = (AIR 1935 PC 132) — Kunwar 
‘Basant Singh v. Kunwar Brij Raj Saran 
Singh and AIR 1954 SC 606 — Sital Das 
v. Sant Ram. The last two decisions, how~ 
ever, as appears. relate to the question 
of admissibility of copy of the evidence 
under Section 65 of the Evidence Act as 
discussed earlier. In any case we think 
even assuming that this is so. the pay- 
ment of consideration by Sachindra in 
this case for the impugned document of 
conveyance stands proved from the copy 
of the sale deed and the mortgage bond 
even if other evidence adduced in this 
case are excluded. While we say this 
we are not unmindful of the other pos- 
sible question which might arise which 
is that these documents recording full 
satisfaction could not be used as ad- 
mission of Aparnath without tendering 
them to him for the purpose of con- 
tradiction for the rule provided in S. 145 
of the Evidence Act will equally apply 
to the cases of admission recorded in any 
previous judicial proceeding. (See 58 Cal 
WN 980 = (AIR 1955 Cal 206). Charan- 
dasi Debi v. Kanailal Maitra; 42 Ind App 
135 = (AIR 1915 PC 7). Balgan- 
gadhar v. Srinibas), It is true that the 
learned trial Judge had disbelieved the 
evidence of Aparnath also relying on 
these documents but even apart from 
these documents we do not see any rea- 
son to accept the evidence of Aparnath 
regarding payment of his dues. for al- 
though it is admitted by him that only 
Amarendra took loan of Rs, 2000/- and 
suit was filed by him against Amarendra 
alone he said that mortgage decree was 
satisfied both by Sachindra and wife of 
Amarendra in the house of his pleader 
in 1932, It is difficult to see why 
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Amarendra who was admittedly alive 
in 1932 would send at all his wife and 
why Sachindra who was not the debtor 
at all accompany her to his pleader’s 
house, Then again, it is admitted that 
he asked his pleader to enter full satis- 
faction which finds support in the re- 
citals both in the copy of the mortgage 
bond and in the impugned  sale-deed. 
So. this story of payment by the wife 
of Amrendra and Sachindra together 
cannot be accepted as true. We there~ 
fore think that from the clear state- 
ment made by Amarendra in the 
conveyance executed by him in favour 
of his brother Sachindra and also the 
statements in the Mortgage Deed simul- 
taneously executed by Sachindra in fav~ 
our of Lokenath it is conclusively proved 
that full consideration passed for sale 
of 1/8rd share by Amarendra in favour 
of Sachindra and therefore impugned 
conveyance cannot be held as a benami 
document. 


1i. Mr. Banerjee has further 
argued that there is no legal evidence 
in this case to prove that the Mortgage 
Deed executed by Sachindra in favour 
of Lokenath was at all a genuine docu- 
ment, for it is pointed out that there is 
no legal evidence on record to show 
that Sachindra did in his lifetime ever 
redeem such mortgage. Mr. Banerjee 
has also submitted that Lokenath was 
again, in his turn. Benamdar of the 
whole family as the share of Parbati, 
the only son of the eldest brother was 
purchased by him for Rs. 5,000/- but 
then he subsequently sold the property 
again to Sachindra in 1943, though ex- 
cluding 11 Cottahs of land. only ior 
Rs. 1,900/-. So. it is said that all these 
transactions were fictitious and Lokenath 
himself was acting as Benamdar of the 
family. We think. however. that these 
questions need not be gone into for they 
are neither in the pleadings nor thev 
are in issue in this case. At any rate, 
even if the mortgage in favour of Loke- 
nath has remained unredeemed so far, 
although Ira Devi Sachindra’s daughter 
has. stated in her evidence that this. 
mortgage was redeemed and her father 
again created a mortgage in respect of 
this property borrowing a certain sum 
from an Attorney of this Court which 
was subsequently also redeemed, that 
would really affect the title of Sachindra 
and not of the plaintiffs, So also the 
mere fact that Parbati’s share was sold 
at a lesser price to Sachindra by Loke- 
nath could be of little assistance to the 
plaintiff's case. Considering the matter 
from this aspect also we do not think 
there is much of substance in these argu~ 
ments. 


12, It now remains to be seen 
wehther the long and continued posses- 
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sion of property in dispute of the plain- 
tiffs or their predecessor Amarendra 
even after the execution of the impugn- 
ed document of conveyance would have 
such an impaet upon the question of 
title of Sachindra as to constitute the 
impugned document merely as a benami 
transaction. Learned trial Judge, how- 
ever, relying on evidence of Ira Devi 
held that Sachindra, out of pity and 
human consideration for his brother and 
for his family which consisted of his 
minor sons and widow after his death 
allowed them to stay on in the disputed 
premises only as a licensee. But her 
testimony is not corroborated by any 
other evidence on record. On the con- 
trary, as appears from Exhibit ‘G’ in 
response to the proposal for making a 
gift to Sachindra. the School Committee 
passed a resolution for requisition of 
the entire premises as, at the material 
time, it is stated, the Headmaster mean- 
ing Sachindra could not evict certain 
tenants and some of his distant relatives 
from the house. It is undisputed that 
these distant relatives are the appellants, 
who, it seems clear from this letter, 
were not really occupying the premises 
merely under permission of Sachindra 
and Sachindra had no control over their 
possession of the disputed premises. The 
School Committee. it also appears from 
this resolution, had notice of such for- 
cible occupation of the plaintiffs and 
wanted to get rid of them through the 
help of the State Government by requi- 
sition of the disputed property. Then 
again, if Sachindra was so large-heart- 
ed as to allow the widow and sons of 
his brother to stay on in the premises 
then why on earth he should all on a 
sudden turn inimical towards them and 
make a charity of this property to a 
School by driving those very persons 
who were object of so much sympathy 
and affection out of this old undivided 
dwelling house of the parties. There is 
no explanation for it. There is also no 
evidence on record to show that Sachin- 
dra at any time demanded possession 
on revocation of so called license of the 
plaintiffs. So, it seems clear that 
Sachindra could not oust the plaintiffs 
from the disputed property and that is 
why the School Committee wanted to 
get rid of these plaintiffs by requisition- 
fing the property. We are therefore. un- 
able to hold in agreement with the 
learned trial Judge that the plaintiffs 
continued to possess the property mere- 
ly as a licensee; even so. we do not 
think such possession, though, forcible 
or wrongful would tend to prove that 
the document of conveyance which was 
executed by Amarendra for valuable 
onsideration was a benami document. 
If the plaintiffs have continued to pos- 
sess the property forcibly for all these 
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years such possession may be a good de- 
fence in an action for ejectment or even 
the plaintiffs may acquire a lawful title 
by adverse possession but that is not the 
issue in the present case. For, it is well} 
established that where there is a clear 
picture as to source or passing of consi- 
deration in a transaction, long and con- 
tinued possession of the parties trying 
to set up benami though an important 
element for consideration does not raise 
any presumption in favour of benami.j, 
(See Durga Charan Chunder v. Kharda 
Co, Ltd., 20 Cal WN 254 = (AIR 1916] 
Cal 367)). In our opinion, therefore, the 
impugned document of conveyance can- 
not be held as a benami, document, even 
though. the plaintiffs are found to be 
continuing in their possession in respect 
of the disputed property not as a licen- 
see, 

13. The other point that was 
considered by the learned trial Judge 
was whether the Deed’ of Gift in favour 
of School made by Sachindra was valid. 
Here also the appellants failed to estab- 
lish their case. On consideration of 
evidence of, relevant materials on re- 
cord, the learned trial Judge held. we 
think rightly. that Sachindra neither was 
insane nor Deed of Gift was obtained 
from him by perpetrating fraud or exer- 
cising undue influence by the members 
of the School Committee. On a fair 
reading of the evidence we are unable 
to take a view different from that of the 
learned trial Judge. It is, however, 
argued by Mr. Banerjee that the condi- 
tion for making a gift namely that 
Sachindra would get Rs. 130/- per month. 
during his lifetime was not fulfilled as 
appears from the resolution of the 
School Committee (Ext, K). Instead, 
the Deed of Gift was obtained at the 
time when Sachindra was seriously iT 
as admitted by Mahendra, President of 
the School and also his daughter Ira 
Devi without any such condition. It is 
said that in spite of such resolution for 
obtaining the gift on the condition set 
up by Sachindra, there is nothing on 
record to show why such a document 
was executed by him without any condi- 
tion. It is therefore argued that Sachin- 
dra executed such a Deed of Gift with- 
out having proper and sufficient mental’ 
capacity due ¢o his illness and surely at 
any rate became the victim of fraud and’ 
undue influence exercised by Mahendra, 
and other interested members of the 
School Committee. We are unable to 
accept this contention as correct, for Ira 
Devi, Sachindra’s own daughter has stated’ 
clearly in her evidence that she was 
present at all material time during the 
illness of her father and knew every- 
thing about the execution of the Deed’ 
of Gift. We are not prepared in the 
facts and circumstances of this case to 
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reject her testimony for it is she and not 
the plaintiffs whose interest was most 
affected by such a Deed of Gift. It 
seems quite clear,. but because of this 
Deed, she would have undoubtedly in- 
hherited her father’s property. 

14, On the question whether 
there was acceptance of the Deed of 
Gift we agree for the reasons given by 
the learned Judge that the Deed was 
-validly accepted on behalf of the School. 

15. This apart. the learned Judge 
has held. we think rightly, that the ap- 
‘pellants have no locus standi to chal- 


lenge the validity of the Deed of Gift - 


Leven if it is found that such a Deed was 
not genuine or a valid document for the 
appellants must prove their own title. 
Since, in this case the plaintiffs failed to 
establish that the impugned conveyance 
executed -by the plaintiffs’ predecessor 
Amarendra is a Benami document, it is 
not again open to them to establish such 
title only by attacking the validity of 
the Deed of Gift executed in favour of 
the respondent-members of the School 
‘Committee by Sachindra. 

16. As regards the title of the de- 
fendants 10 to 16, for the reasons given 
by the learned trial Judge. we fully 
agree and hold that they have acquired 
‘good title in the respective lands so pur- 
chased by them. 

17. The result is. the appeal fails 
and is hereby dismissed. But consider- 
ing the facts and circumstances of this 
case we direct the parties to bear their 
own respective costs throughout. 


N. BANERJEE, J. :— 
agree, 
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Appeal dismissed. 


AIR 1973 CALCUTTA 352 (V 60 C 75) 
- A. K. SARKAR, J. 
Benode Chatteriee. Plaintiff Appli- 
<ant v. Purnendu Nath Tagore, Defen- 
dant Respondent. 


Suit No. 2205 of 1952, D/- 7-12- 


1972 

Index Note:— (A) Limitation Act 
(1963), Article 136 — Execution appli- 
cation in proper form -—— Application filed 
‘in furtherance of or pursuance to pend- 
fing application filed beyond 12 years — 
‘Execution not barred. 

Brief Note :— (A) Where an applica- 
tion for execution of a decree dated 
30-1-1953 was filed on 27-1-1965 wherein 
the Court ordered issue of notice under 
‘Order 21. Rule 22, and on death of de- 
cree holder his L. Rs. filed an applica- 
tion in November 1965 for issuing a 
notice under Order 21, Rule 41, which 
-was granted ex parte. The November 
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1965 application was no fresh applica- 
tion. (Para 6) 
Index Note:— (B) Indian Succes- 


sion Act (1925), Section 214 (1) (bh) — 
Applicability of ‘bar under. 

Brief Note :— (B) Section 214 of the 
Succession Act applies only when per- 
sons claiming on succession themselves 
apply for the execution of the decree 
against the J. D. for payment or re- 
covery of deceased’s debt. Where the 
application for execution is affirmed by 
the original decree holder. continuation 
of that application by his L. Rs, on his 
death is not barred under the section. 


AIR 1972 All 321. Rel. on; AIR 1938 
Nag 528, Dist. (Paras 7, 8) 
Cases Referred: Chronological Paras 


AIR 1972 All 321 = 1972 AN LJ 
66, Shrinath Khandelwal v. 


Bishwanath Prasad 4,8 
AIR 1964 SC 1454 = (1964) 6 

SCR 251, China Venkanna v. 

Bangaraju 4,5 
AIR 1938 Nag 528 = 1938 Nag 

LJ 99, Teiraj Rajamal v, Ram- 

pyari Kundanlal 4,8 


S. K. Bose, for Applicant; P. Baner- 
jee, for Defendant. 

ORDER :— An application for ex- 
ecution of a money decree dated 30th 
January, 1953 by attachment and sale of 
the defendant’s sixteen annas share in 
the divided portion of premises No. 30, 
Maharshi Debendra Road, Calcutta, has 
been moved before me by the heirs and 
legal representatives of the plaintiff-de- 
cree holder. one Benode Chatterjee since 
deceased, The application has been 
made on Tabular Statement affirmed by 
the. said plaintiff-decree-holder on 27th 
January, 1965. It appears from endorse- 
ment in the Tabular Statement that 
direction was given by the learned mas- 
ter on the same date for issue of notice 
under Order XXI Rule 22 (1) (a) of the 
Code of Civil Procedure. The applica- 
tion was made within 12 years when 
the default in making the payment 
directed in the decree in respect of 
which execution is sought took place 

e.. 28th February 1953. 

2. The Notice under Order XXI, 
Rule 22 (1) (a) was not issued and the 
plaintiff-deecree-holder did not take any 
step. On April 22, 1965 pending the 
said execution the plaintiff decree-holder 
died leaving him surviving Sm. Basanti 
Chatterjee. widow and Partha Chetter- 
jee, son as his heirs and legal repre- 
sentatives. The said heirs and legal re- 
presentatives in November 1965 made an 
ex parte application in this Court where- 
upon on 9th December, 1965 Order was 
made by Masud. J.. recording the death , 
of the plaintiff-decree-holder -amending 
the register of the suit by substituting 
in the cause title thereof the names. ad- 
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dress and descriptions of the applicants, for 
issue of usual Notice under Order XXI, 
Rule 22 (1) (a) and Notice under Order XXI, 
Rule 41 of the Code of Civil Procedure. 
The notice under Order XXI, Rule 41 of 
the Code was not issued nor did the appli- 
cants take any step under the said order. 


3. ` A notice under Order XXI, Rule 
22 (1) (a) of the Code of Civil Procedure 
dated 27th January, 1965 was issued by the 
Court on 22nd March, 1972 and was served 
on the defendant-judgment-debtor on 24th 
May, 1972. 


4. The applicants, the said heirs and 
legal representatives of the plaintiff-decree- 
holder now proceed with execution of the 
said decree by the said Tabular Statement 
affirmed by the plaintiff-decree-holder on 27th 
January, 1965, as herein above stated. The 
application is contested on behalf of the 
judgment-debtor on the grounds that, 

(1) the applicants having made an appli- 
cation in November, 1965, obtained order on 
9th December 1965 inter alia for issue of 
Notice under Order XXI, Rule 41 of the 
Code of Civil Procedure on the judgment- 
debtor, which being substantially a different 
Telief from what was originally prayed for 
in the pending application, thereby made a 
fresh application beyond 12 years from the 
date of the decree i.e. 30th January, 1965, 
or from the date of default in payment 
directed by the decree i.e., 28th February, 
1965. Therefore the original application was 
deemed to be finally disposed of and the 
aforesaid fresh application was made beyond 
the prescribed time of 12 years is not main- 
tainable relying upon a decision reported in 
AIR 1964 SC 1454 at p. 1458. 


The Counsel for the applicants made 
faulty arguments in pressing that by the 
decree, the decree-holder was directed not 
to execute the decree for 18 months from 
the date of the decree i.e., 30th January, 
1953. The said period of 18 months ac- 
cording to him should be excluded in com- 
puting the time for executing the decree. 
The argument is patently incorrect because 
the said restraint on the decree-holder was 
conditional upon certain payments and in 
default of the payment as directed in the 
decree within a month from the date of 
decree, the decree-holder was entitled to ex- 
ecute the decree forthwith. There was default 
and the decree became executable after 28th 
February, 1953. 


(2) Secondly, the Counsel for the 
judgment-debtor submitted that the Court 
should not proceed upon application of the 
applicants claiming on succession to ex- 
ecute against a debtor of a deceased person 
a decree for payment of his debt except on 
production of probate or succession certifi- 
cate under the provisions of Section 214 of 
the Indian Succession Act and relied upon 
a judgment reported in AIR 1938 Nag 
528. On this point the Counsel for the ap- 
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plicants relied upon a case reported in AIR 
1972 All 321. 

5. With regard to first objection on 
behalf of the judgment debtor, the decision 
in the case reported in AIR 1964 SC 1454, 
has been summed up in paragraph 9 at p. 
1458, as follows: 


“An application made after 12 years 
from the date of the decree would be fresh 
application within the meaning of Sec- 
tion 48 of the Code of Civil Procedure, if 
the previous application was finally disposed 
of. It would also be a fresh application if it 
asked for a relief against parties or proper- 
ties different from those proceeded against 
in the previous execution petition or asked 
for a relief substantially different from that 
asked for in the earlier petition.” 


6. Upon analysis of the Supreme 
Court decision it seems to me that, the appli- 
cation of the applicants made in Nov. 1965 
before Masud J. was though an application 
made beyond the prescribed period of 12 
years from the date of default in payment 
directed by the decree, was not an applica- 
tion for execution of the instant decree 
which could only be made under O. XXI, 
R. 11 (2), of the Code. Further, tbe pending 
application for execution on Tabular State- 
ment was not then finally or at all disposed 
of. The orders made on the application on 
9th December, 1965 were formal, no notice 
under Order XXI, Rule 41 of the Code was 
issued. The said application in November 
1965 in my view cannot be considered as a 
fresh application. It was rather an applica- 
tion in connection with and in aid of the 
said previous application for execution on 
Tabular Statement dated 27th January, 
1965 which was then pending. The said deci- 
sion of the Supreme Court therefore has no 
application in the facts and circumstances of 
the instant case. 


Ti Regarding the second objection 
made on behalf of the judgment-debtor under 
the provisions of Section 214 (1) (b) of the 
Indian Succession Act, the bar in my view, 
applies when persons claiming on succession 
themselves apply to execute a decree against 
a debtor for payment or recovery of the de- 
ceased’s debt. But in the instant case no 
substantive application was initiated by the 
heirs and legal representatives of the deceas- 
ed decree-holder themselves for execution of 
the said decree dated 30th January, 1953. The 
application before me moved by the appli- 
cants is on Tabular Statement affirmed by 
the original decree-holder on 27th January, 
1965, ie., in continuation of the execution 
proceedings already initiated by the plaintiff 
decree-holder, since deceased. 

8. In this connection a decision re- 
ported in AIR 1972 All 321 is relied upon. 
The decision reported in AIR 1938 Nag 528 
and cited by the Council on behalf of the 
judgment-debtor is not directly on point be- 
cause the application before me is not an 
application by the heirs of the deceased 
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decree-holder for susbstitution and in my 
view on the death of a decree-holder pending 
execution proceedings, substitution of his 
heirs in the said proceedings is not necessary. 


9. In the result there will be an order 
in terms of column 10 of the Tabular State- 
ment, But as the applicants are guilty of 
inordinate delay in continuing the pending 
execution proceedings without any explana- 
tion whatsoever, they will not be entitled to 
any costs of this application. Certified for 
counsel. 

Order accordingly. 


AIR 1973 CALCUTTA 354 (V 60 C 76) 
RAMENDRA MOHAN DATTA, J. 
Bank of India and another, Plaintiffs v. 

The National Iron and Steel Co. Ltd, and 
others. Defendants. 
Suit No. 241 of 1968, D/- 31-7-1972. 


Index Note: — (A) Imports and Ex- 
ports (Control) Act, (1947), Section 5 — A 
receiver effecting sale even under Court’s 
order of goods imported by debtor under ac- 
tual user’s licence is liable under Section 5. 
(X-Ref:— Imports (Control) Order (1955), 
Rule 3 (1).) 

Brief Note: — (A) A receiver (a third 
party) would be guilty of offence of con- 
travening Section 5 if he sells even under the 
authority of Court goods imported by the 
debtor under actual user’s Licence and taken 
possession of from him by the receiver. The 
restrictions against sale of such goods attach 
to the goods and even the third party is lia- 
ble for selling them. Case law discussed. 

(Paras 22, 23, 24) 

Cases Referred: Chronological Paras 
AIR 1963 SC 1470 = 1963 (2) Cri 
LJ 403, Abdul Aziz v. State of Maha- 

rashtra - 16, 28 

AIR 1939 Pat 598 = ILR 18 Pat 370, 


Ganju Upendra Singh v. Ganju 
Meghnath 
AIR 1931 Pat 364 = ILR 10 Pat 


582, Khitnarain Sahi v. Sanju Seth 26° 


(1913) ILR 40 Cal 140 = 18 Ind Cas 
954, Jogamaya Dassee v. Akhoy Koo- 
mar Das 21 


Advocate General, for Plaintiffs; Sen, for 
NISCO. 


ORDER:— The defendant company 
(hereinafter called NISCO) hypothecated with 
the plaintif bank about 4500 pieces of Spe- 
cial Graphite Stopper Heads imported from 
West Germany with intent to create security 
for the repayment of a sum of Rupees 
28,85,978.16 p. due on an overdraft account. 
For the recovery thereof the plaintiff filed the 
suit herein in this Court. 

2. On February 26, 1968, on the ap- 
plication of the plaintiff Bank Mr. B. K. 
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Chakravarty, Barrister-at-Law was appointed 
the Receiver, inter alia, over the whole of 
the stocks of iron and stores of NISCO 
whether then manufactured or in the process 
of manufacture and goods or moveable pro- 
perties of any kind stored in the premises 


and/or godown of NISCO or where- 
ever situate or in transit as men- 
tioned in the deed of hypothecation 


dated September 21, 1959. Mr. Chakravarty 
took possession thereof. He was directed by 
an order of this Court to sell the hypothe- 
cated goods which included the said about 
4500 pieces of Special Graphite Stopper- 
heads imported from West Germany. Noti- 
fication for sale was issued and the same was 
advertised in the newspapers. The conditions . 
of sale were also settled. The offer of 
Messrs. Modi Steels, owned by Modi Indus- 
tries Limited was the highest and at the meet- 
ing of the parties it was decided that the said 
offer should be’ accepted. Accordingly, the 
Receiver accepted the said offer by his letter 
dated April 27, 1971. The price was payable 
within 10 days from the said date of accept- 
ance. On May 12, 1971 this Court ordered: 

“Let the payment be made in course of 
tomorrow and the cheque be made over to 
Messrs. Khaitan and Co., in the name of the 
Receiver. Such cheque is to be drawn by 
Mr. B. M. Bagaria and delivery would be 
effected after the cheque would be encashed. 
All parties to act on a signed copy of the 
minutes.” 


3, A cheque for Rs. 1,27,508.85 by 
Mr. B. M. Bagaria was sent to Messrs Khai- 
tan & Co. in terms of the order dated May 
12, 1971. The cheque was encashed. The Re- 
ceiver by his letter dated May 17, 1971 asked 
Messrs. Jeena & Co, the clearing agents, 
with whom the goods were stored, to allow 
Messrs. Modi Steels to take delivery of the 
said goods immediately upon receipt of in- 
timation about the encashment of the said 
cheque. A copy of the letter was sent to 
Mr. B. M. Bagaria, Solicitor for Modi Steels 
and also to Messrs. Khaitan & Co. Solici- 
tors for the Bank for their information and 
necessary action. 


4, At that stage the Bank realised 
that the goods having been imported against 
the actual user’s licence, the sale of the 
goods could not legally be effected without 
the prior permission of the Chief Controller 
of Imports & Exports who was the licensing 
authority. The position was explained to the 
Receiver. It was found that the goods in 
question were imported under an Import 
Licence dated October 31, 1964 and any sale 
against the terms of the said licence was - 
punishable under the Imports and Exports 
(Control) Act, 1947 read with the Imports 
(Control) Order, 1955. The Receiver in- 
formed all the parties about it by his letter 
dated May 28, 1971. Messrs. Modi Steels 
by their letter dated May 21, 1971, inter alia, 
asked the Receiver to do the needful in the 
matter for the purpose of effecting delivery 
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of the goods forthwith. The Receiver by his 
letter dated May 22, 1971 intimated Mr. 
B. M. Bagaria that he was willing to do all 
that was possible to obtain the permission of 
the said Chief Controller in order to effect 
delivery and for that purpose he asked for 
the purchaser’s co-operation and intimated 
that if Messrs. Modi Steels would so desire 
the said Receiver was prepared to refund the 
money paid by Messrs. Modi Steels so that 
Messrs. Modi Steels would be in a position 
to make the payment after the requisite per- 
mission had been obtained. 


5. The Receiver by way of abundant 
caution asked for the directions of this Court 
and upon hearing the parties this Court made 
an order on June 2, 1971 as follows: 


“In effecting sale, the Receiver will act 
in compliance with all provisions of law. He 
will apply in this behalf to the C.C. I E., 
New Delhi and take all steps necessary. He 
will keep Mr. B. M. Bagaria, Solicitor, for 
Modi Steels informed of the steps taken. No 
order as to costs except that the Receiver 
will keep in his hand his costs of this appli- 
cation out of the funds in his hands. This 
order is made in the presence of Mr. K. P. 
Bagaria of Messrs. B. M. Bagaria, Solicitor. 
All parties to act on signed copy of the 
minutes of the order. This application is 
disposed of on the above terms. This order 
fe be incorporated in the order dated 12-5- 


Thereafter correspondence was exchanged 
between the Chief Controller of Imports and 
Exports and the Receiver. Ultimately the 
Receiver being intimated that such permis- 
sion could not be granted, wrote to Mr. 
Bagaria by his letter dated May 12, 1972 
that permission for sale of the said goods 
had not been given. Thereupon NISCO de- 
manded delivery of the said goods for the 
purpose of consumption thereof in its own 
factory. 


6. The present application has been 
made by the Bank, inter alia, for stay of 
the settlement and engrossment and filing of 
the said order dated May 12, 1971 and the 
order dated June 2, 1971 and for recalling 
and/or setting aside or for modifying or for 
varying the said orders in such manner as 
this Court might think fit and proper and 
for directions, inter alia, for return of the 
purchase money by the Receiver to Messrs. 
Modi Steels and for delivery of the goods 
by the Receiver to NISCO and for payment 
of the money to the Bank after receiving 
the same from NISCO as value of the said 
goods in pro tanto satisfaction of the Bank’s 
dues. On June 14, 1972 this Court made 
an ad interim order in terms of prayer (a) of 
the petition by staying the operation of the 
said order pending the disposal of this ap- 
plication. 


7. The main point which arises in the 
facts and circumstances of this case, is, whe- 
ther the sale in favour of Modi Steels should 
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be directed to be completed or not in view 
of the various provisions of Imports and Ex- 
ports (Control) Act, 1947 read with Imports 
Control Order 1955. The determination of 
the question would depend on the construc- 
tion and interpretation and the applicability 
of the various provisions of the said Act of 
1947 and the said Imports Control Order of 
1955 and also the terms and conditions of 
the licence under which the goods had been 
imported. 


8. The learned Advocate General has 
argued that the provisions of the Imports 
Exports (Control) Act, 1947 and the Imports 
(Control) Order, 1955 are directed only 
against the licensee and not to a purchaser 
such as the Modi Steels whom the Receiver 
is going to sell the said goods pursuant to 
an order of this Court. He has further ar- 
gued that this is an involuntary sale in which 
NISCO has no hand. According to him, 
even assuming that there are restrictions in 
the matter of the sale thereof without the 
permission of the authorities concerned, yet 
in certain cases such goods could be sold 
even without such permission. He has cited 
examples in which cases, according to him, 
sales might have to be effected even though 
the licensee does not want it; ¢.g., when these 
goods would become the subject-matter of 
attachment in execution of a decree and 
would be liable to be sold thereby. Similarly 
in case of liquidation of the licensee com- 
pany the liquidator would be justified in 
taking possession of the goods and to sell the 
same in course of the legal proceedings. 
Under such circumstances, nothing could 
stand in the way of the Court’s dealing with 
the said properties pursuant to an order pass- 
ed by it. 


9, Mr. Sen appearing on behalf of 
NISCO, on the other hand, has contended 
that the goods could only be imported under 
the actual user’s licence which was granted in 
favour of NISCO with the sole object of 
NISCO’s consuming the same in their own 
factory. On that basis alone the goods were 
permitted to be imported. He has referred 
to me clause (c) of the said Import Licence 
which provides as follows: 

“(c) All items of goods imported 

under it shall be used in the li- 
cence holders’ factory, or be processed in 
the factory of another manufacturing unit 
but no portion thereof will be sold to any 
other party. The goods so processed in an- 
other factory will, however, be utilised in the 
manufacturing processes undertaken by the 
Scheduled unit to whom the licence has been 
issued.” 
It is argued firstly, that the only way the 
goods could be utilised was by using the 
same in the licence holders’ factory and 
secondly, that no portion of the goods would 
be sold to any other party. This prohibition 
restricts not only the licence holders but also 
any person or body to whom the goods are 
sought to be transferred or sold. 
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10. Incidentally, it should be men- 
tioned here that NISCO has also made 
another application herein for an order, 
inter alia, that the sale of the said Special 
Graphite Stopper heads to Messrs. Modi 
Industries Ltd., and/or Modi Steels be set 
aside and the Receiver be directed to re- 
fund all the amounts received by him from 
them on account of the price of the said 
goods and for a direction upon the Receiver 
directing him to forthwith make over the 
said articles to the petitioners viz. to NISCO. 


ii. From the letter dated May 3, 
1972 written by the Deputy Chief Controller 
of Imports and Exports and addressed to the 
Receiver it appears that the authority con- 
cerned could not accord permission for the 
sale of the said goods in view of the condi- 
tions of the licence and in view of the fur- 
ther fact that NISCO was in a position now 
to utilise the imported goods in their own 
factory. The said authority requested the 
Receiver to deliver the said goods to the said 
licensee on settlement of their outstanding 
dues if there was no objection from this 
Court’s side. 

12. To appreciate the position more 
fully it is necessary here to consider the 
nature of the actual user’s licence which has 
been defined in the Hand Book of Rules and 
Procedure of the Import Trade Control under 
the Government of India Ministry of Com- 
merce. 


“Rule 69 (1) Definition. — Actual users 
are those who require raw materials, acces- 
sories, machinery and spare parts for their 
own use in an industrial ‘manufacturing pro- 
cess.” 

13. Rule 83 of the said Hand Book 
provides for conditions of actual user licen- 
ces as follows: 

“(1) Licences granted to Scheduled in- 
dustries will be issued subject to the follow- 
ing condition endorsed on them:— 


“This licence is issued subject to the 
condition that all items of goods imported 
under it shall be used in the licence holders 
factory, or may be processed in the factory 
of another manufacturing unit but no por- 
tion thereof will be sold to any other party. 
The goods so processed in another factory 
will, however, be utilised in the manufactur- 
ing processes undertaken by the Scheduled 
unit to whom the licence has been issued. 
The licensee shall maintain a proper account 
of consumption and utilisation of the goods 
imported against the licence.” 


14. Rule 91 thereof provides for the 
procedure for transfer of imported goods 
from one actual user to another. The sub- 
stance of the said Rule is that if for any rea- 
son such goods cannot be utilised by the li- 
censee then in such event the same are to be 
transferred to another licensee with the per- 
mission of the licensing authority and such 
buyer will be required to utilise the said 
goods in his industrial unit. 
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15. The sum and substance of these 
Rules is that restrictions have been impos- 
ed in respect of the sale of the goods 
by the actual user’s licence holders and such 
sale can take place only with the permission 
of the authority. The obligation is that the 
actual user’s licence holders must utilise the 
goods in their own industrial unit in manu- 
facturing the processed goods. 


16. The learned Advocate-General 
contends that it creates a personal obligation 
in so far as the said actual user’s license 
holders are concerned. Neither these rules 
nor the conditions of the licence can create 
any obligation so far as the third parties are 
concerned. The learned Advocate-General 
has relied on the case of Abdul Aziz v. State 
of Maharashtra, AIR 1963 SC 1470 and has 
particularly referred to the observation of 
Supreme Court at p. 1474 as follows:— 


“We accept the fourth contention that it 
is the Association, the licensee, which alone 
could contravene the conditions of the licence 
and thus contravene the order * * *” 
The fourth contention referred to above was 
to the effect that the Association was the 
licensee and therefore a contravention of the 
condition of the licence would be committed 
only by the Association and not by its Chair- 
man and consequently, it would be the As- 
sociation which should have been tried for 
the alleged offence under Section 5 of the 
said Act of 1947 and not the Chairman. 
From the facts of the case before the Sup- 
treme Court it appears that altogether seven 
members who were powerloom weavers 
formed an Association. The Chairman of 
the Association applied for and obtained a 
licence for the import of certain quantity of 
art silk yarn by the Association. There 
were similar restrictions regarding the users 
of the goods in the licence holders factory 
only and the said goods were not to be sold 
to any other party. The goods were import- 
ed through Warden and Co. who financed 
the transaction. For want of necessary finan- 
ces the Association would not take delivery 
of the entire quantity of the said yarn with 
the result that the balance quantity were sold 
by the said Warden and Co. The Chairman 
of the Association requested Warden and Co. 
to dispose of the goods in such a manner 
that the Association might not suffer any loss 
but might get a net profit of at least 4% 
on those goods. Warden and Co., disposed 
of the goods and paid certain amount by way 
of profit to the Association. The result was 
that the Chairman and the other members of 
the Association were prosecuted for com- 
mitting the offence under Section 5 of the 
Imports and Exports (Control) Act, 1947. 
The High Court, on appeal, having convicted 
the Chairman under Section 5 of the said 
Act, an appeal was preferred to the Supreme 
Court. 

17. From the facts of that case it 
would appear that the question before the 
Supreme Court was whether the Association 
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was the licensee or the Chairman was the 
licensee. The above observation of the Sup- 
reme Court on which the Advocate-General 
relies, cannot be read to mean that besides 
the licensee no other party could contravene 
the conditions of the licence and thus con- 
travene the provisions of the Imports (Con- 
trol) Order 1955. In fact, the Supreme Court 
upheld the finding of the High Court and 
held that the Chairman was guilty of the 
offence under Section 5 of the said Imports 
and Exports (Control) Act, 1947 on the 
ground that the Chairman intentionally aided 
the Association being the licensee in com- 
mitting the offence under Section 5 of the 
said Act and thus abetted the contravention 
of the offence by the Association. 


18. The learned Advocate General 
next contends that in the matter of the sale 
by the Receiver in favour of Modi Steels 
the actual user licence holders viz., NISCO 
did not take any direct part. The Receiver 
was appointed at the instance of the plain- 
tiff bank. By the order dated February 26, 
1968 the Court directed the Receiver to sell 
the hypothecated and/or pledged goods. By 
another order dated August 27, 1969 liberty 
was given to the Receiver by this Court to 
release a portion or portions of the hypothe- 
cated goods to the defendant No. 1 upon 
payment of such price and with such rate or 
rates and on such terms and conditions to 
which the parties thereto might agree sub- 
ject to the approval of the Receiver. There- 
after the parties at the meeting of the Re- 
ceiver decided that the goods be sold and 
on the basis thereof notification of sale was 
issued and advertised. Pursuant thereto by 
letter dated April 5, 1971 Modi Steels made 
an offer for the: purchase of the said import- 
ed Special Graphite Stopper heads at the 
rate of Rs. 27.51 per piece. The parties con- 
sidered the position and at their instance 
the Receiver sought to accept the said offer. 
The price was payable within 10 days from 
the date of the acceptance of the offer. 
Thereafter the matter was mentioned on be- 
half of Modi Steels and the time for pay- 
ment was extended till May 13, 1971 by this 
Court. It was further directed that delivery 
would be effected after the cheque would 
be encashed. At that stage the question of 
seeking permission of the relative autho- 
rities came up for consideration and the Re- 
ceiver by way of abundant caution sought 
for the directions of this Court. By another 
order dated June 2, 1971 this Court ordered 
that in effecting sale the Receiver would act 
in compliance with all the provisions of law. 
He would apply in this behalf to the C. C. 
I. E. New Delhi and take all necessary steps. 
He will keep the solicitors for the Modi 
Steels informed of the steps taken. 


19. On the basis of the aforesaid facts 
it is argued that no liability in respect of 
the said sale could be foisted on the Re- 
ceiver since the sale was being held pursuant 
to an order of this Court and the Receiver 
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was merely carrying out such order. Ac- 
cording to the learned Advocate-General, in 
effect, this is a sale by the Court and as such 
the provision of Section 5 of the Imports and 
Exports (Control) Act, 1947 wherein punish- 
ment has been provided for any person con- 
travening any condition of licence, would not 
apply because the expression “any person” 
in that section cannot include the “Court”. 
The said section provides as follows: 


“5, Penalty— If any person contravenes 
or attempts to contravene, or abets a contra- 
vention of, any order made or deemed to 
have been made under this Act or any condi- 
tion of a licence granted under any such 
order, he shall, without prejudice to any 
confiscation or penalty to which he may be 
liable under the provisions of the Customs 
Act, 52 of 1962, be punishable with impri- 
sonment for a term which may extend to 
two years and also with fine: 


Provided that in the absence of special 
and adequate reasons to the contrary to be 
tecorded in the judgment of the Court, such 
imprisonment shall not be for less than six 
months.” 

20. On the basis of the above Sec- 
tion 5 of the Act of 1947 it is argued that 
if the sale is held by the Court then there 
would be no contravention. If there would 
be no contravention then there would be no 
question of anybody abetting a contravention. 
An offence must be committed in order that 
any question of abetment thereof may arise. 
In other words, since the goods are being 
sold by the Court, NISCO cannot be said to 
have any hand in it. Therefore, under such 
circumstances NISCO would not be said to 
have contravened the said provision and 
accordingly NISCO should not be penalised 
if such a sale by Court is directed to be 
effected, 


a1. In my opinion in the facts and 
circumstances of this case it cannot be held 
that this is a case of a sale by the Court. 
It is nothing but a case of a sale by the re- 
ceiver under the authority of the Court. 
There is a good deal of distinction between 
the said two kinds of sale. The said distinc- 
tion has been recognised in a series of decided 
cases. In the case Jogamaya Dassee v. 
Akhoy Koomar Das, (1913) ILR 40 Cal 140 
at p. 146, the question arose whether the sale 
by a Commissioner of Partition of immova- 
ble properties was a sale by the Court. In 
that case the Commissioner of Partition ad- 
vertised the sale after setting the notification 
and the conditions of sale. Clause 18 of the 
conditions of sale provided that the sale was 
to be deemed and treated for all purposes as 
a sale by the court. A dispute arose as to 
the title of the properties. Fletcher, J., in deli- 
vering the judgment discussed about the dist- 
inction between a sale by the Court and a 
sale under the authority of the court and at 
page 146 observed “In one case the court 
makes the title to the purchaser; in the other 
case the court authorises either of the parties 
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to the suit or the persons having the carriage 
of proceedings to sell the properties and to 
make a title to the purchaser”. It was held 
by Fletcher, J., that in spite of said Cl. 18 
of the conditions of sale, such a sale did not 
become a sale by the court but was one made 
by the Commissioner of Partition under the 
authority of the court. 


22. In my opinion, under condition 
(c) of the licence, as set out hereinabove 
NISCO is under an obligation to comply 
with the same. If NISCO will not use the 
goods in its factory then NISCO will not 
comply with the first part of the condition. 
That would amount to contravention by 
NISCO of the condition of the licence. It 
may be that NISCO’s contention would be 
that it had no hand in the matter but even 
under such circumstances NISCO cannot 
avoid contravention which is bound to take 
place as soon as the goods are not utilised 
in the said factory in terms of the said 
licence and the same would be alienated. 
Under such circumstances the person or per- 
sons who would be involved in such aliena- 
tion or transfer or sale of such goods will 
be abetting the contravention. Anybody 
connected with such contravention will be- 


come an abettor. In an appropriate trial 
under Section 5 of the said 1947 Act the 
licensee may contend that the goods were 


taken away from its custody completely 
without its volition but that would be of no 
excuse because that would amount to con- 
travention all the same, Under such cir- 
cumstances, if he is found innocent of the 
offence then that would be taken into ac- 
count in imposing penalty or punishment 
upon him. One is a question of contraven- 
tion and the other is a question of penalty. 
Under such circumstances, if NISCO is found 
to have acted without any bad motive then 
the punishment or penalty to be imposed on 
NISCO would be the minimum and whoever 
would be found guilty of abetting the said 
contravention by reason of such transfer or 
sale might be liable to the maximum penal- 
ty provided under that section as a person 
who has intentionally committed the offence. 


23. In my opinion, Rule 3 (1) of the 
Imports (Control) Order. 1955 also forbids 
the sale of the said goods which were im- 
ported under the licence granted in favour 
of NISCO and that being the position if the 
said goods are sold by the Receiver then the 
Receiver will be selling the said goods which 
the Receiver is forbidden by law to sell and 
he will be committing an unlawful act and 
would be forbidden under Section 23 of the 
Indian Contract Act. If such an agreement 
for sale is enforced by the Court then it 
will defeat the provision of Section 5 of the 
Act of 1947 read with Rule 3 (1) of the 
Imports (Control) Order 1955. Under such 
circumstances, the Court will never be a party 
to such a transaction and will never allow 
the Receiver to enter into such a transaction 
which ultimately would be unlawful and 
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would defeat the provisions of law. The 
Court must take into account the policy of 
the Import Control Authorities that if such 
authorities had been of the opinion that 
these goods ultimately would not be used in 
the factory of NISCO then they might not 
have issued the licence in favour of NISCO 
at all. If the Court will now pass an order 
directing the Receiver to effect the sale in 
favour of Modi Steels, the Court will, in 
effect, encourage the parties to defeat the 
said provisions of law. 


24. The second part of condition (c) 
of the licence is that no portion of the goods 
will be sold to any other party. The prohi- 
bition is on the licensee that he will not sell 
his goods to any other party. If the goods 
would be sold that would amount to passing 
of NISCO’s title from NISCO to the pur- 
chaser. The Receiver has merely taken pos- 
session of the goods. The title, however, re- 
mains vested in NISCO and not in the Re- 
ceiver by virtue of his possession. The Re- 
ceiver’s possession over the said goods is no 
better than that of the parties and as such, 
he will be holding the goods as one having: 
the same title as that of NISCO and not 
with any higher title. He will have the same’ 
tights over the said goods as that of NISCO. 
If NISCO cannot sell the goods the Receiver 
likewise will not be able to sell the goods. 
If the Receiver will sell the goods to Modi 
Steels that would amount to NISCO’s selling 
the goods to Modi Steels. The Receiver is 
a mere machinery by which the title of 
NISCO is sought to be conveyed to Modi 
Steels. The Receiver never acquired the title 
and as such never possessed the title. If title 
will go from NISCO to Modi Steels then 
there will be a sale in contravention of condi- 
dition (c) of the licence. Almost a similar 
situation arises in the case of a decree for 
specific performance when the Court directs 
that if the vendor is unwilling to sell or exe- 
cute the conveyance then the Registrar of the 
Court will sign and register the conveyance 
in favour of the purchaser. This is done not 
because the Registrar has any title to the 
property but because the signature of the 
Registrar has the effect of passing the title 
of the vendor to the purchaser. Here also 
what the Receiver will be selling is NISCO’s 
goods to Modi Steels. The effect of such 
sale if allowed, will be that NISCQ’s title 
will be extinguished and Modi Steels will ac- 
quire title over the goods, 


25. On the question as to whether 
the sale has been concluded or not, in my 
opinion, it cannot be so because had it been 
so, the parties including Modi Steels would 
not have sought for the further order from 
this Court on June 12, 1971 to the effect 
that in effecting sale, the Receiver would act 
in compliance with all the provisions of law 
and that he would apply in that behalf to 
the C. C. I. B. New Delhi and take all ne- 
cessary steps. Everybody including Modi 
Steels knew that the said sale could not have 


1973 Bank of India v. N. L & S. Co. 


been concluded until such permission was 
obtained from the said authority_and all the 
parties including Modi Steels proceeded on 
that basis. Moreover, Section 23 of the 
Contract Act stood in the way and as such 
it was not a concluded sale and no rights had 
been acquired by Modi Steels in respect of 
the said transaction until such permission 
was obtained. 


26. Having come to the finding that 
there has not been any concluded sale in- 
favour of Modi Steels the question as to 
whether it was a voluntary or an involun- 
tary alienation can no longer be of any rele- 
vant consideration. The learned Standing 
Counsel appearing on behalf of the bank re- 
ferred to the case of Ganjhu Upendra Singh 
v. Ganjhu Meghnath Singh, AIR 1939 Pat 
598 where the rule laid down by Macpher- 
son, J., in ILR 10 Pat 582 = (AIR 1931 Pat 
364) was quoted with approval. Macpherson, 
J., observed : x 


“The measure of liability to involuntary 
alienation is the power of voluntary transfer. 
The latter is taken away from the holder by 
the statute so far as sale or attempted sale 
of the property is concerned and the exercise 
of it, is rendered void. Full ownership is 
cut down — the holder’s power of disposi- 
tion for his own benefits is restricted to the 
profit accruing within his lifetime.” 


The learned Standing Counsel has also refer- 
ted to Section 60 of the Code of Civil Pro- 
cedure which, inter alia, contemplates that 
such property of the judgment-debtor will be 
liable to sale only if he has a disposing power 
over such property. On that basis he argues 
that the Receiver having no such disposing 
power in this case, the sale cannot be put 
through. The Receiver has no title in him- 
self and in the matter of such negotiation 
for the sale he has merely been acting as the 
agent of the bank and of NISCO and has 
been carrying out the order of this Court. 
As such he may be in difficulty if he is direct- 
„ed to complete the sale at this stage. In 
fact, up till now neither any transfer nor any 
alienation of the said goods has taken place 
by reason of the Receiver’s taking possession 
thereof and negotiating the said sale but it 
may amount to an offence if he completes 
the sale. The position of the bank is almost 
similar to that of the Receiver, and more 
so, when the bank is the joint holder of the 
said licence along with NISCO and at its in- 
stance the Receiver had been appointed over 
the said goods. In my opinion, the bank’s 
possession and consequently the Receiver’s 
possession are no doubt up till now lawful 
but it may amount to contravention of the 
provisions of the said statute and the rules 
framed thereunder if the goods are sold 
without the permission of the relevant au- 
thority. 

27. The learned Advocate-General has 
argued with reference to Section 3 of the 
Imports and Exports (Control) Act, 1947 that 
the powers conferred on the authority con- 
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cerned by the said statute and the rules fram- 
ed thereunder were limited to the cases of 
prohibition or restriction or of controlling 
imports and exports of goods and such 
powers could be exercised in respect of the 
goods only upto the stage of the clearance 
thereof from the Port and not thereafter. 
The said point was later on abandoned and 
conceded by the learned Advocate-General in 
view of the decision of the Supreme Court 
which negatived such contention. 


28. The learned Advocate-General 
however, laid great stress on the point that 
the liability under the said statute is res- 
tricted to the licence holder only and not 
to the third party. I have already dealt with 
the Supreme Court case in AIR 1963 SC 
1470. I have already discussed in what con- 
text that observation was made and that the 
said observation has a restricted meaning and 
cannot apply as a general rule and must be 
restricted to the special facts and circumstan- 
ces of that case before the Supreme Court. 


29. The learned Standing Counsel has 
particularly drawn my attention to Rules 3 
and 5 of the Imports (Control) Order 1955 
and on the basis thereof he has argued that 
the conditions of the licence do, in fact, at- 
tach to the goods and not to the licence 
holder alone. They are not really referable 
to the licensee alone. Again, under Sec- 
tion 3 (1) and Section 3 (2) of the said Act 
of 1947 the provisions of Section 11 of the 
Customs Act 1962 and all the provisions of 
the said Act have been made applicable in 
respect of all goods which are covered by 
sub-section (1) of Section 3 of the said Act 
of 1947. On this point, on behalf of Modi 
Steels the Advocate-General argues that the 
language of Section 11 (1) of the Customs 
Act, 1962 is such that the same cannot be 
attracted or applied in respect of goods 
which are mentioned in Section 3 (1) and (2) 
of the Imports and Exports (Control) Act, 
1947. It is contended that the purposes men- 
tioned in sub-section (2) are the only purpo- 
ses by virtue whereof the powers conferred 
by sub-section (1) of Section 11 can be exer- 
cised and if such purposes are absent then 
Section 11 will not be applicable at all. 

30. In my opinion, that argument suf- 
fers from the following defects. Section 3 (1) 
and (2) of the Act of 1947 is a deeming pro- 
vision and by fiction of law Section 11 of the 
Customs Act, 1962 is made applicable to the 
same even though, taking the section by it- 
self, it does not seem to be made applicable. 


31. To appreciate the point it is ne- 
cessary here to set out Section 3 (1) and (2) 
of the Imports and Exports (Controf) Act, 
1947, Section 11 (1) and (2) of the Customs 
Act, 1962 and Rule 3 (1) and Rule 5 (1) or 
the Imports (Control) Order, 1955 which 
have been enacted pursuant to the powers 
conferred on the Central Government by 
Section 3 of the Imports and Exports (Con- 
trol) Act 1947. 
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“Section 3. Powers to prohibit or res- 
trict imports and exports — 

(1) The Central Government may, by 
order published in the Official Gazette, make 
provision or prohibiting, restricting or other- 
wise controlling, in all cases or in specified 
classes of cases, and subject to such ex- 


ceptions, if any, as may be made by or 
under the order: 

(a) * * * 

(b) * * * 


(2) All goods to which any order under 
sub-section (1) applies shall be deemed to 
be goods of which the import or export 
has been prohibited under Section 11 of the 
Customs Act, 1962, (52 of 1962) and all the 
provisions of that Act shall have effect ac- 
cordingly. 

(3) x x x x 

“Section 11. Power to prohibit importa- 
tion or exportation of goods— (1) If the 
Central Government is satisfied that it is 
necessary so to do for any of the purposes 
specified in sub-section (2), it may, by noti- 
fication in the Official Gazette, prohibit 
either absolutely or subject to such condi- 
tions (to be fulfilled before or after 
clearance) as may be specified in the noti- 
fication, the import or export of goods of 
any specified description. 

(2) The purposes referred to in sub- 
section (1) are the following: 

x x x x x x 

“Rule 3, Restriction of import of cer- 
tain goods.— (1) Save as otherwise provid- 
ed in this Order, no person shall import 
any goods of the description specified in 
Schedule 1, except under, and in accordance 
with, a licence or a customs clearance per- 
mit granted by the Central Government or 
by any officer specified 2 Schedule n: 

2) x x x 

5. Conditions of Tine (1) The 
licensing authority issuing a licence under 
this Order may issue the same subject to 
one or more of the conditions stated be- 
low:— 

(i) that the goods covered by the licence 
shall not be disposed of, except in the 
manner prescribed by the licensing autho- 
rity, or otherwise dealt with, without the 
written permission of the licensing autho- 
rity or any person duly authorised by it; 


(ii) that the goods covered by the 
licence on importation shall not be sold or 
distributed at a price exceeding that which 
may be specified in any directions attached 
to the licence; 

(iii) that the applicant for a licence 
shall execute a bond for complying with the 
terms subject to which a licence may be 
granted. 

(2) A licence granted under this Order 
may contain such other conditions, not in- 
consistent with the Act or this order, as the 
licensing authority may deem fit. 

(3) It shall be deemed to be a condi- 
tion of every such licence that:— 
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@ no person shall transfer and no 
person shall acquire by transfer any licence 
issued by the licensing authority except un- 
der and in accordance with the written 
permission of the authority which granted 
the licence or of any other person erapower- 
ed in this behalf by such authority. 


(ii) that the goods for the import of 
which a licence is granted shall be the pro- 
perty of the licensee at the time of import 
and thereafter up to the time of clearance 
through customs: 


Provided that the conditions under items 
(i) and (ii) of this sub-clause shall not apply 
in relation to licences issued to the State 
Trading Corporation of India, the Minerals 
and Metals Trading Corporation of India 
and other similar institutions or agencies 
owned or controlled by the Government. 


(iii) the goods for the import, of which 
a licence is granted shall. be new goods un- 
less otherwise stated in the licence. 

(4) The licensee shall comply with all 
conditions imposed or deemed to be imposed 
under this clause,” 


32. In my opinion, if in Section 3 (1) 
of the Imports and Exports (Control) Act, 
1947, Rule 3 (1) of Imports (Control) Order, 
1955 is incorporated and read then the mean- 
ing of the said sub-section (1) of Section 3 
of the Act of 1947 would be that no one can 
import goods specified in Schedule 1 except 
under and in accordance with a licence. 
Now if sub-section (2) is read along with 
sub-section (1) of the Act of 1947 then such 
goods as are mentioned in Schedule 1 of the 
Imports (Control) Order, 1955 would be 
deemed to be goods of which the imports 
and exports have been prohibited under Sec- 
tion 11 of the Customs Act, 1962 and not 
only that all the provisions of the Customs 
Act, 1962 will be attracted accordingly. In 
my opinion Section 11 of the Customs Act 
provides that the Central Government by 
notification in the Official Gazette may pro- 
hibit either absolutely or subject to such 
conditions as may be specified in the notifi- 
cation, the imports or exports of goods. The 
power is to prohibit. Such notification may 
be absolute or may be subject to conditions. 
In either event it is nevertheless a prohibi- 
tion, as the section suggests. In other words, 
a prohibition absolute is a prohibition and so 
also the prohibition subject to conditions is 
all the same a prohibition within the meaning 
of Section 11 of the Customs Act. The learn- 
ed Advocate-General’s argument that if con- 
ditions are imposed regarding imports under 
the Imports and Exports (Control) Act, 1947, 
those conditions do not come under the 
Customs Act, in my opinion, suffers from the 
following defects. Supposing the Act of 
1947 permits import of an article subject to 
conditions because that article becomes an 
article to which Section 3 (1) applies, will 
such an article become a prohibited article 
under Section 11 of the Customs Act without 
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the conditions? The result will be, what is 
permitted to be imported under one statute 
becomes a total prohibition under another 
statute. Supposing under the Act of 1947 
import is permitted of an article subject to 
certain restrictions. Then according to Sec- 
tion 3 (2) that article becomes an article of 
which import has been prohibited under Sec- 
tion 11 of the Customs Act. Then what is 
the effect of the restriction? In short, the 
argument boils down to this, that no such 
case of restriction can come under Section 1! 
of the Customs Act even though the Act of 
1947 contemplates that such an article 
can be imported subject to those restrictions, 
but when Section 11 of the Customs Act 
comes into play such an article becomes an 
article of which import has been prohibited 
under the Customs Act. 


33. In my opinion, Section 3 (1) of 
the Act of 1947 contemplates also cases of 
import which is permitted subject to the 
restrictions imposed on it. When Section 11 
of the Customs Act comes into play the said 
goods are not totally prohibited. A permis- 
sion to import under the Act of 1947 does 
not become a prohibition under the Customs 
Act of 1962. Section 3 (2) of the Act of 
1947 provides that it is deemed to be a pro- 
hibition under Section 11 of the Customs Act. 
A fiction once created must be given its full 
effect. The Court must give all logical con- 
clusion which follows from the fiction. The 
fiction is, if there is a prohibition under Sec- 
tion 3 (1) it becomes a prohibition under 
Section 11 and if prohibition under Section 3 
(1) is subject to conditions, similarly, it be- 
comes prohibition subject to conditions under 
Section 11 of the Customs Act. If there is 
an import subject to restriction under Sec- 
tion 3 (1) of the Imports and Exports (Con- 
trol) Act of 1947 it becomes a prohibition 
within the meaning of the deeming clause 
viz., that it shall be deemed to be goods of 
which import has been prohibited under Sec- 
tion 11 of the Customs Act. It is to be 
considered as if it is prohibition under Sec- 
tion 11. The Act of 1947 enjoins, as if 
there has been a notification under S. 11, as if 
there has been a prohibition imposed under 
Section 11. It does not stop there. The 
1947 Act further stipulates “and all the pro- 
visions of that Act shall have effect accord- 
ingly”. One of the provisions of the Cus- 
toms Act is that the prohibition may be 
absolute or subject to conditions. 


34, Hence the next question that has 
to be considered is whether such an article 
with such restriction comes within the mean- 
ing of total prohibition subject to conditions. 
In my opinion, the restriction or conditions, 
if any, of the import under Section 3 (1) of 
the Act of 1947 will automatically become 
restriction or condition of the prohibition 
within the meaning of Section 11 of the Cus- 
toms Act. Otherwise the result would be 
absurd. If it is permitted under the 1947 
Act it cannot be totally prohibited under the 
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Customs Act. Once Section 11 and all other 
provisions of the Customs Act are attracted, 
the goods covered by the said licence become 
tainted and wherever the goods will be, the 
restrictions will be along with them. Accord- 
ingly, the argument that the third party is 
not liable under such circumstances, is un- 
acceptable by me and I reject the same. 


35. Even apart from Section 11 of 
the Customs Act, the provision of Section 111 
of the Customs Act applies in the facts and 
circumstances of this case. Even assuming 
Section 11 is not attracted a liability is im- 
posed by Section 111 of the Customs Act 
independently of Section 11. 


36. The provision of Section 111 of 
the Customs Act and item (o) thereof are 
as follows:— 

“111. Confiscation of improperly im- 
ported goods, etc. The following goods 
brought from a place outside India shall be 
liable to confiscation: 

E * * * * 

(O) any goods exempted, subject to any 
condition, from duty or any prohibition in 
respect of the import thereof under this Act 
or any other law for the time being in force, 
in respect of which the condition is not ob- 
served unless the non-observance of the con- 
dition was sanctioned by the proper officer.” 
In Item (0) the expression “or any other law 
for the time being in force, in respect of 
which the condition is not observed”, would 
attract the 1947 Act which imposes prohibi- 
tion on the import of goods and which Act 
also gives the exemption viz., that goods can 
be imported under a licence. There is an ex- 
emption from the prohibition and that ex- 
emption is subject to conditions. The condi- 
tion of the licence is, the goods have to be 
used in the factory of the licensee viz., 
National Tron & Steel Co. If the condition is 
not fulfilled it is liable to confiscation on 
the strength of the above Section 111 item 
(o) by itself. It may be that NISCO is not 
to be blamed for not using goods in their 
factory but that would not be of any ex- 
cuse. The condition subject to which exemp- 
tion was granted will nevertheless not be 
fulfilled if the goods will not be used in 
their factory. If such goods are to be found 
anywhere else in the custody of any other 
person then the same are tainted and are 
liable to confiscation. 


37. By the letter dated May 3, 1972 
the Deputy Chief Controller of Imports and 
Exports for and on behalf of Chief Con- 
troller Imports and Exports intimated the 
Receiver expressing regret that it was not 
possible for him to accord permission for the 
sale of the goods in view of the conditions 
of the licence and further for the reasons 
that the licensee NISCO were in a position 
to utilise the imported goods in their own 
factory. On that basis he requested the 
Receiver to deliver the goods to the licensee 
on settlement of the outstanding dues 
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would be no objection from 
the side of this Court. It appears 
from the said letter that a repre- 
sentative of Messrs. Modi Industries had 
an interview with the said authority when 
the matter was explained to him. 


38. The position shortly now is this. 
The permission was sought for. It was con- 
sidered by the authorities concerned and they 
have refused it. Under those circumstances, 
the Court finds no reason why such a deci- 
sion should be disturbed. 


39. That being the position I shall 
make an order in the application made by 
the bank as follows: The ad-interim order 
made herein is confirmed. There will be an 
order in terms of prayer (c) of the notice of 
motion recalling the order dated May 12, 
1971 and June 2, 1971. The Receiver is 
directed not to effect or complete the sale 
in favour of or to deliver the said goods to 
Messrs. Modi Steels. The Receiver is also 
directed to release and deliver the goods to 
the defendant No. 1 National Iron and Steel 
Co. to enable it to use the same in its fac- 
tory upon payment of such value by the 
defendant No. i to the bank through the 
Receiver as would be agreed at a meeting of 
the Receiver with the defendant No. 1 and 
the plaintiff bank. There will be an order 
in terms of prayers (f) and, (g). 


49. A prayer was made on behalf 
of Modi Steels that if the money is to be 
refunded to them then the same should carry 
interest at the rate of 6% per annum. In my 
opinion, in view of the fact that the Recei- 
ver offered Modi Steels the return of the en- 
tire purchase money so that the same might 
be paid after the same would be confirmed, 
and Modi Steels having refused to do so, 
they are not entitled to any interest with 
the result that such a prayer is refused. In 
any event, the costs of the Modi Steels will 
be paid by the petitioner Bank in the first 
instance and such cost is to be added to the 
petitioner’s claim against the defendant No. 
1. The petitioner’s cost will also be paid 
by the defendant No. 1 and the same be 
added to its costs. 


41. In this application the Receiver 
will retain costs out of the funds in his 
hands as between attorney and client. 

42. Certified for two counsel. 


43. There will be stay of operation 
of this order passed herein for a fortnight. 


Order accordingly. 
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AMIYA KUMAR MOOKERJEE, J. 


Dwarka Shaw, Petitioner v. Ram Chabi- 
ka Mishra, Opposite Party. 


Civil Rule No. 784 of 1970, D/- 22-1- 
71. 
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Dwarka Shaw v. R. C. Mishra (A. K. Mookerjee J.) 


A ILR. 


Index Note: — (A) Presidency Small 
Cause Courts Act (1882), Sections 38 and 41 
-—~- An application under Section 38 did not 
lie against an order passed under Section 41. 

(Para 4) 


Brief Note: — (A) A proceeding under 
Chapter VIL which included Section 41 com- 
menced with an application and not with a 
plaint. Proceeding under Section 41 was not 
a suit within the meaning of Section 38 of 
the Act and Small Causes Court could not 
interfere under that section with any of the 
orders passed under Section 41. 

(Paras 3, 4) 
Cases Referred: Chronological Paras 


AIR 1953 SC 148 = 1953 SCR 533, 
Nalinakhya v. Shyam Sundar 


Anil Kumar Bhandari, for Petitioner; 
Saktipada Chatterjee, for Opposite Party. 


ORDER :— A short point that arises for 
determination in this Rule is, whether the 
Full Bench of the Presidency Small Causes 
Court has jurisdiction under Section 38 of 
the Presidency Small Cause Courts Act to 
interfere with an order passed under Sec- 
tion 41 of the said Act. 

2. The plaintiff-opposite party insti- 
tuted a proceeding under Section 41 of the 
Presidency Small Cause Courts Act (herein- 
after referred to as “the Act”) in the Small 
Causes Court, Calcutta, praying for an order 
directing the bailiff of that Court to put the 
petitioner in possession of the disputed land 
on the ground that licence granted in favour 
of the opposite party to possess the said 
land had been revoked. The opposite party 
denied that he was a licensee. He asserted 
that he was a thika tenant. The learned 
Trial Judge allowed the opposite party’s 
said application. The petitioner, aggrieved 
against the said order of the Trial Judge, 
filed an application under Section 38 of the 
Act before the Full Bench of the Small 
Causes Court. The Full Bench dismissed 
the petitioner’s said application on a pre- 
liminary point that an application under 
Section 38 did not lie against an order pass- 
ed under Section 41 of the Act. The peti- 
tioner moved this Court against the above 
order of the Full Bench and obtained the 
present Rule. 


3. A proceeding under Chapter VII 
of the Act is not a suit. Section 41 of the 
Act is in Chapter VII. A proceeding under 
that Chapter commences with an application 
and not with a plaint. The provisions of 
Section 38 of the Act are attracted in cases 
of suits and not in other proceedings. 
Throughout the Act a distinction is drawn 
between suit and proceeding under Chapter 
VII of the Act (vide Sections 14, 69, 71, 72 
73, 74 and 76). In all these sections, the 
suit, an application or a proceeding are used 
side by side and these expressions cannot be 
said to be co-extensive. The explanation to 
Section 14 of the Act presumes that an ap- 
plication under Section 41 is not a suit but 
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it is deemed to be such for the purpose of 
that section. In Nalinakhya v. Shyam Sun- 
dar, AIR 1953 SC 148 at P. 150, the Sup- 
reme Court observed that “although under 
the rules framed under the Act this applica- 
tion under Section 41 is initiated by a plaint 
there is no dispute that the proceeding is 
not a suit and the order for delivery of pos- 
session does not strictly speaking amount to 
a decree for recovery of possession. 


4. So in my opinion, a proceeding 
under Section 41 of the Act is not a suit 
within the meaning of Section 38 of the Act 
and the Small Causes Court cannot interfere 
under that section with any of the orders 
passed under Section 41 of the Act. For 
these reasons, I hold that the Full Bench 
of the Small Causes Court rightly decided, it 
had no jurisdiction and the Rule, therefore, 
must be discharged. There will be no order 
for costs. Let the records be sent down to 
the Court below as quickly as possible. 


Rule discharged, 


AIR 1973 CALCUTTA 363 (V 60 C 78) 
AMARESH ROY, J. 

M/s. Royal Stationery Supply House, 
Appellant v. Azizul Haque and others, Res- 
pondents. 

Appeal from Original Decree No. 445 
of 1966, D/- 30-11-1972. 


Index Note: — (A) T. P. Act (1882), 


Section 106 — Notice of tenancy termina- 
tion required under — No fresh notice re- 
quired. 


Brief Note: — (A) Where all co-land- 
lords gave notice and one of them died be- 
fore expiry of the notice period, the tenants 
cannot ask for a fresh notice from legal 
heirs of the deceased. (Para 4) 


Index Note: — (B) West Bengal Pre- 
mises Tenancy Act 1956 (12 of 1956), Sec- 
tion 13 (D (ff) (as substituted in 1969) — 
Reasonable requirements of landlord — 
Proof — What is provided in cl. (ff) had al- 
ways been the law even under old cl. (f) 
for finding reasonableness of the require- 
ment. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1968 SC 471 = (1968) 2 SCR 

20, Calcutta Credit Corporation Ltd. 

v. Happy Homes (Pvt.) Ltd. 4 
AIR 1967 Cal 390, Binani Properties 

(Pvt.) Ltd. v. M. Gulamali Abdul 

Hossain and Co. 4 


S. Roy Chowdhury, KR. C. Pyne and 
Durga Mohan Bhowmick, for Appellant; G. 
C. Ganguly and Miss Nirmala Kumari Cha- 
turvedi, for Respondents. 

JUDGMENT:— This appéal is by the 
defendant against whom a decree for eject- 
ment has been passed in a suit for recovery 
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of possession instituted by the plaintif on 
the allegations that the defendant was a te- 
nant under the plaintiff in respect of premi- 
ses in suit consisting of.a shop-room with 
a godown in the ground floor of the premi- 
ses at a monthly rent of Rs. 110/- payable 
according to English Calendar month. The 
suit was instituted on the ground that the 
plaintiffs required the premises in suit for 
their own occupation for the purpose of 
starting a business for their own mainte- 
nance. The notice of ejectment was given, 
period of notice expiring on 30th April, 
1964. The suit was instituted on 23rd June, 
1964. This notice was issued by a pleader 
on behalf of 5 brothers who claimed to be 
the owners of the house. One of those bro- 
thers Mukhtaru Haque died before the date 
of expiry of notice and a suit was instituted 
by the four surviving brothers and the heirs 
of the deceased Mukhtaru Haque. 


2. The defendant contested the suit 
by raising several pleas. One contention was 
that one of the brothers on whose behalf 
the notice of ejectment was given having died 
before the date of the expiry of the notice, 
the suit instituted on the basis of that notice 
of ejecment should fail because there was 
no notice of ejectment given on behalf of 
the plaintiffs Nos. 5 to 7 who joined as 
plaintiffs as heirs of deceased Mukhtaru 
Haque. Another contention raised on be- 
half of the defendant was that in a letter ad- 
dressed to them by a pleader on behalf of 
the plaintiff described the plaintiffs as 
“Messrs. Azizul Haque and brothers”, Rely- 
ing on that letter which was brought in evi- 
dence on admission as Ext. A the 
defendant contended that the owner 
of the premises who has inducted defendant 
as tenant was a partnership firm and there 
was no relationship of landlord and tenant 
between the plaintiffs individually and the 
defendant. On the merits the defendant con- 
tested the plaintiff’s claim of requirement of 
the suit premises for the use and occupation 
of the plaintiffs. 

3. The learned Trial Tudge held that 
the defect pleaded by the defendant had no 
substance. He held that there was no ne- 
cessity of issuing a fresh notice of ejectment 
because the heirs of the deceased brother 
have been joined as plaintiffs as his legal 
heirs. He also held that the description of 
the plaintiffs as “Azizul Haque and Brothers” 
in the letter Ext. A did not connote a firm 
name, but was only abbreviation of all the 
brothers’ names. On the merits the learned 
trial Judge held that evidence showed that 
the plaintiffs are out of employment. They 
have no business of their own to earn in- 
come for maintenance. The plaintiffs there- 
fore wanted to start a business to augment 
their income in the business locality where 
the suit premises is situated. That has been 
held by the learned trial Judge to be correct 
position in fact and he held that the plaintiffs 
reasonably required the premises in suit for 
the purpose of starting business. On those 
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findings the suit has been decreed by a judg- 
ment dated 3lst January, 1966. 


4, Present appeal is against that dec- 
ree of ejectment. In support of the appeal 
only two points were urged before me. First 
that the notice of ejectment in the circum- 
stances of this case should be held invalid. 
The learned Advocate for the appellant re- 
lied on the decision in the case of Binani 
Properties Private Ltd. v. M. Gulamali Abdul 
Hossain, AIR 1967 Cal 390 for contending 
that the notice is a part of cause of action 
and no notice having been given on behalf 
of the plaintiffs Nos. 5 to 7 they had no 
cause of action to institute the suit for eject- 
ment. In answer to that point the learned 
Advocate for respondent Mr. Charu Chandra 
Ganguly has relied on the decision of the 
Supreme Court in the case of Calcutta Credit 
Corporation Ltd. v. Happy Homes (Private) 
Ltd., AIR 1968 SC 471. In the present case 
the point is completely answered by the fact 
that notice of ejectment was given by all the 
owners and the tenancy having been termi- 
nated by effect of that notice the suit has 
been instituted by all the owners of the suit 
premises including the legal heirs of the de- 
ceased brother who died in the meantime. 
Those heirs are heirs of the estate of their 
deceased father which includes the right to 
get possession on the basis of the notice 
given in the name of their dead father along 
with other co-sharers owners. Therefore there 
was no necessity of any fresh notice to be 
given by the heirs of the deceased brother 
land the suit has not suffered any defect on 
that score. 


5. The only other argument in sup- 
port of the appeal was that the test of re- 
quirement for their own use and occupation 
has not been properly applied inasmuch as 
the learned trial Judge has recorded his find- 
ing in a way which has been described in 
the argument of the learned Advocate for 
the appellant as an omnibus point. The 
learned Advocate also contended that by 
amendment in 1969 Cl. (ff) of sub-s, (1) of S. 
13 of the Act is applicable. But there has not 
been any finding to satisfy the last part of 
that Clause (ff) as it now stands. This con- 
tention in my view has no substance because 
what is now provided in the last part of 
clause (ff) has always been the law even 
under old cl. (f) before amendment for find- 
ing the reasonableness of the requirement of 
the plaintiff. Evidence in this case already 
establishes that the plaintiffs require the 
suit premises which is reasonable including 
the fact that they have not in their posses- 
sion any other accommodation to carry out 
the purpose for which they require the suit 
premises. 

6. I, therefore, agree with the find- 
ing of the learned trial Judge and affirm the 
decree of ejectment passed against the defen- 
dant. The appeal is dismissed with costs. 


Appeal dismissed. 


Sunit Pramanik v. S. L 


Co-op. Society (S. P. Mitra J.) ALR 


AIR 1973 CALCUTTA 364 (V 60 C 79) 
SANKAR PRASAD MITRA AND 
JANAH, JJ. k 


Shri Sunit Pramanik, Petitioner v. Santi- 
pur Industries Co-operative Society Ltd, and 
another, Opposite Parties, 


Civil Revn. Case No. 966 of 1972, D/- 
9-8-1972. 


Index Note: — (A) Limitation Act 
(1963), Section 29 (2) — Special or local law 
— Period of one month’s limitation provided 
under serial No. 7 of fourth Schedule of 
(Bengal Act 21 of 1940) being special, Sec- 
tions 4 and 12 (2), Limitation Act are at- 
tracted — Provisions of Section 134 (2) do 
not operate as bar. (X-Ref:— Bengal Co-ope- 
rative Societies Act (21 of 1940), Section 134.) 
(X-Ref:—- Sections 4 and 12 (2)). 


Brief Note: —- (A) An appeal against 
an award of an Arbitrator appointed under 
the Bengal Co-operative Societies Act, 1940, 
has to be filed within one month of the date 
of the communication of the award which is 
delivered in the absence of the appellant. 
This period prescribed -by Section 134 (1) 
read with Serial No. 7 of the Fourth Sche- 
dule to the Act being a period of limitation 
provided by a special or Local Law, the pro- 
visions of Sections 4 and 12 (2) Limitation 
Act, 1963 are attracted by virtue of Sec, 29 
(2) of that Act. There is nothing in Sec- 
tion 134 (2) of the Bengal Act to debar the 
invocation of any of the provisions of the 
Limitation Act to the Fourth Schedule. What 
sub-section (2) of Section 134 says is that 
apart from the eleven types of orders men- 
tioned in the Fourth Schedule, no other order 
is appealable. This sub-section has nothing 
to do with the periods of limitation prescrib- 
ed in the Fourth Schedule. (Paras 3, 5, 19) 


Held on the facts of the case that after 
excluding the time requisite for obtaining a 
Certified Copy of the award under Sec. 12 
(2) the period of limitation expired on a day 
when the office of the appellate authority was 
closed for Puja vacation and therefore the 
appeal received by him on the reopening day 
after the puja vacation was not barred by 
time. (Paras 7, 9, 10) 


Manindra Nath Ghose and Krishna 
Dulal Mukherjee, for Petitioner; K. B. Roy 
and B. C. Chakraborty, for Opposite Parties. 


SANKAR PRASAD MITRA, J.:— This 
is an application under Article 227 of the 
Constitution. An Arbitrator (Shri B. Chartter- 
jee, Inspector of Co-operative Societies, 
Santipur Development Block (Fulia), Nadia), 
appointed under the provisions of the Bengal 
Co-operative Societies Act, 1940, gave his 
judgment and award in Dispute Case No. 
108N of 1969-70 on the 3rd January, 1971. 
The petitioner’s case is that the Arbitrator 
issued a gist of the award on April 10, 1971. 
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The petitioner received the said gist on the 
16th April, 1971. Then the petitioner applied 
on the 23rd April, 1971, to the Assistant 
Registrar of Co-operative Societies, Nadia, 
for a certified copy -of the judgment and 
award. The Assistant Registrar by a letter 
dated the 24th August, 1971, requisitioned 
stamps for supply of the certified copy of 
the judgment and award. On the following 
day, namely, the 25th August, 1971, the peti- 
tioner deposited the requisite stamps for the 
certified copy. The petitioner received the 
certified copy on the 11th September, 1971. 
- The petitioner sent the memorandum of ap- 
peal on the 26th September, 1971, to the As- 
sistant Registrar of Co-operative Societies, 
Nadia. The Puja Vacation intervened there- 
after and continued till the 4th October, 
1971. The Office of the Assistant Registrar 
received the memorandum of appeal on the 
Sth October, 1971. 


2. Section 134 of the Bengal Co- 
operative Societies Act makes provisions for 
appeals. Jt runs thus: 


“134, (1) An appeal shall lie from an- 
order shown in column 2 of the Fourth Sche- 
dule to the authority shown in column 3 and 
column 4 thereof. 

(2) Save as provided in this Act, no ap- 
peal shall lie against any order, decision or 
award passed in accordance with this Act, and 
ae such order, decision or award shall be 

na oid 


Serial No. 7 in the Fourth Schedule to the 
Act provides for the appeal we are concern- 
ed with in this application. The period of 
limitation for this appeal is “one month from 
the date on which the order, decision or 
award was communicated to the person 
aggrieved.” 


3. In the instant case, in view of the 
relevant provisions in the Fourth Schedule, 
the appeal, on the facts stated by the peti- 
tioner, should have been filed within one 
month of the 16th April, 1971. But the peti- 
tioner did not send the memorandum of ap- 
peal till the 26th September, 1971. The ques- 
tions that arise, are whether the petitioner is 
entitled to exclude the period taken in ob- 
taining a certified copy of the award; and 
when the office of the Appellate Authority 
remained closed. If the petitioner had the 
right to claim exclusions of the said period, 
the petitioner’s appeal was within time, If 
those rights did not exist, the appeal was 
barred by limitation. 


4. In our opinion, the appeal was not 
barred. Sub-section (2) of S. 29 of the Limi- 
tation Act lays down inter alia that where 
any special or local law prescribes for an 
appeal a period of limitation different from 
the period prescribed by the Schedule, the 
provisions of Section 3 shall apply as if such 
period were the period prescribed by the 
Schedule and for the purpose of determining 
any period of limitation prescribed for any 
appeal by any special or local law, the pro- 
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visions contained in Sections 4 to 24 (inclu- 
sive) shall apply only in so far as, and to 
the. extent to which, they are not expressly 
excluded by such special or local law. 


5, It is clear, therefore, that by reason 
of sub-section (2) of S. 29 of the Limitation 
Act of 1963, the period of limitation pre- 
scribed by the Co-operative Societies Act, 
which we have referred to above, shall be 
deemed to be a period of limitation presc- 
ribed by the Limitation Act. And the provi- 
sions of Sections 4 to 24 of the Limitation 
Act would apply to the said period. 

6. Now Section 4 of the Limitation 
Act says inter alia that where the prescribed 
period for any appeal expires on a day when 
the Court is closed, the appeal may be pre- 
ferred on the day when the Court re-opens. 
In the Explanation to this section, it is stated 
that a Court shall be deemed to be closed 
on any day within the meaning of this sec- 
tion if during any part of its normal work- 
ing hours it remains closed on that day. 


7. When we apply these provisions of 
Section 4 to the facts before us, we find that 
the period between the 26th of September, 
1971 and the 4th of October, 1971 (both the 
dates inclusive) was a period when the office 
of the appellate authority was closed. And 
the appeal could be preferred on the 5th 
Octobtr, 1971, when the appellate authority’s 
office reopened after the Puja Vacation. 

&. We now come to Section 12 of the 
Limitation Act. Sub-section (2) of this sec- 
tion provides inter alia that in computing the 
period of limitation for an appeal, the day 
on which the judgment complained of was 
pronounced and the time requisite for obtain- 
ing a copy of the order appealed from shall 
be excluded. 


9, In the instant case, the period be- 
tween the 23rd April, 1971, and the 1ith 
September, 1971, has to be excluded for 
purposes of computing limitation as the time 
taken for obtaining a copy of the award. 

10. If, therefore, the two periods men- 
tioned above, namely, the period during which 
the office of the appellate authority was clos- 
ed and the time taken for obtaining a copy 
of the award be excluded, then, on the facts 
pleaded by the petitioner, the petitioner’s ap- 
peal was within time. 

1i. Mr. Roy, appearing for the op- 
posite party No. 2, has drawn our attention 
specifically to the starting point of the period 
of limitation in this case. He says that time 
begins to run from the date on which the 
award is communicated to the person aggriev- 
ed. In the present case, according to Mr. 
Roy, the person aggrieved was present when 
the award was pronounced. Therefore in his 
case, time began to run from the 3rd of 
January, 1971, and, as such, the appeal was 
barred by limitation. 

12, Mr. Roy. in support of his argu- 
ment also drew our attention to sub-rule (4) 
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of R. 125 of the Bengal Co-operative Socie- 
ties Rules, 1942. This sub-rule reads: 

“The award shall be communicated to 
the parties by— 

(a) pronouncement of the award; or 

(b) registered post to any party which 
may be absent on such date.” 

13. We are unable to accept this con- 
tention of Mr. Roy. In our opinion, there 
is a clear finding of fact by the Assistant 
Registrar. Co-operative Societies, Nadia, in 
his order date the 18th January, 1972. In this 
order, it is stated inter alia: 

“On receipt of such gist he (the peti- 
tioner) knew fully well whether the award 
was in his favour or against him. If he felt 
aggrieved he could have filed an appeal 
within one month from 16-4-1971, stating in 
such appeal petition that he had already ap- 
plied for a certified copy of the award and 
that on receipt of such certified copy he 
would put forth grounds or further grounds 
for appeal........... ia 

14, On the facts, therefore, the Assis- 
tant Registrar finds that the gist of the award 
was communicated to the petitioner only 
on the 16th April, 1971, and his time to 
prefer an appeal began to run from that 
date. Moreover, in paragraph 22 of the 
petition, which is verified as true to the 
petitioner’s knowledge and information, the 
petitioner repeats that he received the gist of 
the award on the 16th April, 1971. Then, in 
Annexure “C” to the petition, we find a copy 
of a letter addressed by the petitioner to the 
Assistant Registrar, Co-operative Societies, 
Nadia. It is a letter dated the 23rd April, 
1971. In this letter the petitioner states inter 
alia that the Arbitrator “did neither make an 
award immediately upon the conclusion of 
hearing of the case on 3-1-1971 nor fix a date 
and place of delivery of award in accordance 
with Rule 125 (3) of the Co-operative Socie- 
ties Rules, 1942”. Incidentally, sub-rule (3) 
of R. 125, which the petitioner refers to, 
provides : 

“If no award is made immediately upon 
the conclusion of the hearing of the parties 
the arbitrator shall fix the date, and place of 
delivery of the award and shall, except for 
reasons to be recorded in writing, deliver 
the award on the date so fixed.” 

15. In this letter of the 23rd April, 
1971, the petitioner specifically alleges that 
the Arbitrator did not make his award in 
the presence of the parties on the conclusion 
of the hearing. The Assistant Registrar re- 
plied to this letter on the 23rd August, 1971. 
A copy of this reply has been set out in 
Annexure “D” to the petition. 
the Assistant Registrar does not controvert 
the petitioner’s statement that the Arbitraor 
did not make any award in the presence of 
the parties. On the contrary, he asked the 
petitioner to send the requisite court-fee for 
a certified copy of the award which, inci- 
dentally, the petitioner applied for in his 
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letter of the 23rd April, 1971. In Annexure 
“D”? to the petition, there is a copy of the 
petitioner’s letter of the 25th August, 1971, 
to the Assistant Registrar enclosing the re- 
quisite court-fee and four sheets of demi 
paper. 

16. We have also looked into the re- 
levant order-sheets before the Arbitrator. On 
examining these order-sheets, we find that on 
the 17th November, 1970, there was a hear- 
ing before the Arbitrator. The petitioner 
was present at the hearing and his signature 
had been obtained against the minutes of that 
date. But there is no signature of the peti- 
tioner against the minutes of the 3rd Janu- 
ary, 1971, when the award is alleged to have 
been made. This also shows that the peti- 
tioner was not present when the award was 
actually pronounced. 


17. On the materials on record, 
therefore, we cannot come to the conclusion 
that the award was made in the petitioner’s 
presence and was, therefore, communicated 
to him on the date it was made. This con- 
tention of Mr. Roy is, therefore, overruled. 


18. Mr. Roy then argued that sub- 
section (2) of S. 134 of the Co-operative 
Societies Act prescribes that no appeal shall 
lie “save as provided in this Act.” His con- 
tention is that the appeal in the instant case 
could be preferred only within one month 
from the date on which the award was com- 
munieated to the petitioner. In other words, 
the provisions of sub-section (2) of S. 134 
debarred the invocation of any of the pro- 
visions of the Limitation Act to the Fourth 
Schedule to the Co-operative Societies Act. 


19. Here, again, we do not agree with 
Counsel for opposite party No. 2. All that 
sub-section (2) of S. 134 of the Co-operative 
Societies Act says is that only the appeals 
specified in the Fourth Schedule to the Act 
would lie and no other appeal would lie 
against any order, decision or award. In the 
Fourth Schedule, it is provided that eleven 
different kinds of orders are appelable orders. 
What sub-section (2) of S$. 134 says is that 
apart from these eleven types of orders no 
other order is appealable, This sub-section} 
has nothing to do with the periods of limita- 
tion prescribed in the Fourth Schedule. This, 
contention of Mr. Roy is, therefore, also’ 
overruled, 


20. In the result, this Rule is made 
absolute and the impugned order of the As- 
sistant Registrar is set aside. The Assistant 
Registrar is directed to entertain the appeal 
and decide it on its merits. 


21. There will be no order as to costs. 


JANAH, J. :— 22. I agree. 
Rule made absolute. 
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Sm. Labanya Bala Debi, Appellant v. 
Sm, Parul Bala Debi and others, Respondents. 


A. F. A. D. No. 399 of 1964, D/- 28-3- 
1972. 


index Note:— (A) Hindu Law — Parti- 
tion — Transfer by Common owner of spe- 
cific portions to different purchasers — Whe- 
ther creates tenancy-in-common —- Suit for 
partition — Maintainability. 


Brief Note:— (A) Where a common 
owner transfers specific portions out of the 
entire plot with defined areas and boundaries 
to different purchasers, it cannot be said that 
a tenancy in common is created thereby even 
though the owner has mentioned his propor- 
tionate share with reference to the centire 
Jama. To establish jointness, that is, in such 
cases a tenancy in common, all co-owners 
must have equal rights of possession co-exten- 
sive with the entire property although their 
shares may be cither defined or undefined. 
The different purchasers had no right to pos- 
sess those specific plots sold to others jointly 
with them. The share of the common owner 
must be deemed to have been mentioned for 
the purpose of payment of the proportionate 
rent of the entire jama to the landlord. Hence 
a suit for partition by one of the purchasers 
is not maintainable. (Para 4) 


However as each of the purchasers 
remains liable to pay the total rent to the 
landlord, any of such purchasers on his turn 
may bring a suit for effecting severance of 
this jama by making the landlord and other 
purchasers as parties defendants in such a 
suit and for apportionment of his rent pay- 
able to the landlord but this does not mean 
that they are able to effect again a physical 
partition of the entire property which has 
already stood divided amongst them on the 
basis of their respective documents of transfer. 


(Para 9) 

Cases Referred: Chronological Paras 
AIR 1926 Cal 333 = 90 Ind Cas 673, 

Mohini Mohan Saha v. Miajan 9 
ATR 1925 Cal 272 = 82 Ind Cas 31, 

Ekabbar Ali v. Sh. Kon Ali 7 
AIR 1923 All 363 = 71 Ind Cas 299, 

Kuldip Chaube v. Jagnandan 8 
(1880) ILR 5 Cal 902 = 6 Cal LR 
421 (FB), Ishwar Chunder v. Ram 

Krishna 6, 9 


Rathindranath Bhattacharyya, for Appel- 
lant; Radha Kanta Bhattacharyya, for Res- 
pondents. 


JUDGMENT :— This appeal is by the 
defendant appellant against an appellate judg- 
ment and decree of reversal. 


2. The plaintiffs respondents filed a 
suit for partition of C. S. Plot No. 1356 
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measuring more or less 5 cottahs of land 
appertaining to Khatian No. 344 of Mouza 
Jainagore. This plot belonged to one Kedar 
Sadhukhan who sold in specific portions the 
entire plot by different registered documents 
of conveyance to the predecessors of plain- 
tiffs Nos. 1 and 2 and to the respondent 
No. 3 and to the father of respondent No. 4 
and the predecessors of the present appellant 
Labanyabala, the defendant No. 3 in the ori- 
ginal suit. The case of the plaintiffs is that 
the defendants are co-sharers but as it was 
not possible to possess the property jointly 
partition of the property is necessary. 


2. Defendant No. 3 the present ap- 
pellant who alone contested the suit filed a 
written statement denying all material allega- 
tions. Her specific case is that she purchased 
3 cottahs 9 chittaks of land with defined 
boundaries but with the description in the con- 
veyance that the land measured 2 cottahs. 
She has alleged that she has been in posses- 
sion of 3 cottahs 9 chittaks of land for more 
than 12 years and constructed her house 
there. It is further alleged that the plain- 
tiffs 1 and 2 previously brought a suit against 
her for encroachment of their land and 
under an award made by the Arbitrator ap- 
pointed in this suit she paid a sum of Rupees 
150/- for encroachment of half cottahs of 
land to the plaintiffs and the matter was 
finally closed. The suit for partition is not 
maintainable and in any event the plaintiffs 
were estopped from bringing any further suit 
against her. The defendant No, 1 the pre- 
sent respondent No. 3 also filed a written 
statement supporting virtually the plaintiffs. 
Subsequently after filing their written state- 
ments on their prayer they were added as co- 
plaintiffs. 


3. The trial Court dismissed the plain- 
tiffs’ suit, firstly, on the view that the lands 
were sold in specific portions to the parties 
or their predecessors with boundaries and 
there being no jointness of interest of the 
plaintiffs and the defendants in the entire 
area, thus sold, they were not co-sharers and 
the suit for partition was not maintainable 
and secondly that a decree having been passed 
on the basis of an award in the previous suit 
for encroachment brought by the plaintiffs 
Nos. 1 and 2 against the defendant No. 3 it 
was conclusively established that they were 
not co-sharers of the disputed property. On 
appeal by the plaintiffs Nos. 1 and 2 the ap- 
pellate Court below took a different view of 
the matter and decreed the plaintiffs’ suit for 
partition on the view that the disputed pro- 
perty was a joint property belonging to the 
parties in the suit. The correctness of this 
is now challenged before me in the present 
appeal. 


4. It is not disputed in this case that 
specific portions with defined areas and boun- 
daries were sold by Kedar to different par- 
ties but in each of the Kobalas the share of 
Kedar representing each of these plots and 
that of the proportionate rent payable by 
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each of the purchasers out of the total jama 
(rent) of Rs. 2-4/- per annum was also men- 


tioned relating to 16 annas share of Kedar 
in the entire land. There is also no dispute 
that a suit was brought by the plaintiffs 
alleging encroachment of their land by the 
present appellant and in that suit Arbitrators 
were appointed who gave an award on a 
finding that there was encroachment by the 
present appellant to the extent of half cottahs 
of land and she was directed to pay Rs. 150/- 
represc^ting the value of such land as already 
there nas been structure erected by her and 
a decree was passed accordingly. Now the 
question is whether in spite of these facts the 
parties could be held to be co-sharers of the 
properties so that they can claim partition 
according to their respective shares in the 
entire property. The lower appellate court 
took the view that the decree passed on the 
award for encroachment of the land could 
not operate as res judicata in the partition 
suit. The other reason which weighed with 
the lower appellate Court substantially was 
that since proportionate share of the vendor 
out of his 16 annas interest was mentioned in 
each of the transfer all the purchasers pur- 
chased undivided share and thus became and 
continued to hold the entire property as 
joint property and the record of rights show- 
ing their respective undivided shares was 
correct even though specific portion of the 
property was sold separately to each of them. 
I think the whole approach to the question 
is erroneous. This is not a case of ancestral 
property belonging to Hindu Joint Family nor 
an acquisition of property by joint fund nor 
a joint acquisition by several persons of a 
property either of equal or unequal shares. 
This is a case where a common owner has 
transferred specific portions out of the entire 
plot with defined areas and boundaries to 
different purchasers on different dates although 
mentioning his proportionate share with re- 
ference to the entire jama. It is well settled 
that to establish jointness, that is, in such 
cases a tenancy in common, all co-owners 
must have equal rights of possession co-exten- 
sive with the entire property although their 
shares may be either defined or undefined. 
“To constitute a tenancy in common”, as 
stated by Freeman in his “Co-tenancy and 
Partition” 2nd Edition at page 150 “there must 
be an equal right to the possession of every 
part and parcel of the subject-matter of the 
tenancy. Several persons may together own 
an entire thing without being co-tenants. This 
is always the case where one of them has 
the exclusive right of possession in one part 
of the thing, and the others have such exclu- 
sive right in the other parts.” In the facts 
of the present case, it appears that although 
the property belonged to a common owner 
he sold this property in divided small plots, 
so to say to different persons separately and 
exclusively mentioning the area as also defin- 
ing the boundaries to each of the purchasers. 


It, therefore, seems clear that by such trans- 
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fer each of the purchasers had no right to 
possess those specific plots sold to others 
jointly with them. The mere fact that pro- 
portionate share of the common owner in res- 
pect of these specific portions sold to each of 
the cosharers in the document was mentioned 
could not by itself create rights or interest of 
co-ownership in respect of the entire property. 
The share of the common owner represent- 
ing the specific portions sold to each of the 
purchasers on the facts of this case must be 
deemed to have been mentioned for the pur- 
pose of payment of the proportionate rent of 
the entire jama to the landlord. There is 
nothing in any of the impugned documents 
of sale to show that the sale of specific por- 
tions with defined boundaries to each of the 
co-sharers was made by way of amicable 
arrangement for convenience of possession of 
different purchasers. In fact no such case 
has been made out by the plaintiffs at any 
point of time. Therefore, applying the test 
of equal rights of enjoyment and possession 
of the entire property essential in the case of 
co-ownership, clearly, plaintiffs’ suit for parti- 
tion as co-owner fails. 


5. The other question, as raised by 
Mr. Bhattachrayya on behalf of the res- 
pondent, is whether if the jama remains un- 
divided even after the transfer of specific 
portions of the property to different pur- 
chasers such purchasers are still entitled to a 
partition of the property as co-owners. 


&. Mr. Bhattacharyya on behalf of 
the respondent has argued that since there 
has been no severance of the jama of dis- 
puted holding the purchasers from a common 
owner even in different lots are entitled to 
effect a partition between all the purchasers 
as co-sharers. In support of this argument he 
has relied, first, on a Full Bench decision of 
this Court reported in (1880) ILR 5 Cal 902, 
Ishwar Chunder Dutt v. Ramkrishna Dass. In 
this case what happened was that the defend- 
ant was a tenant of certain tenure which ori- 
ginally belonged to Ramgopal Nandy and 
Huro Krishto Nandy in equal shares. Ram- 
gopal’s 8 annas share then came by inheri- 
tance to one Komalakant who sold 4 annas 
share out of the 8 annas to the plaintiffs’ uncle 
from whom the plaintiffs acquired it as their 
uncle’s share. The defendant paid his rent 
to Komalakant for his 4 annas share but 
never paid any rent to the plaintiffs in respect 
of their 4 annas and he denied the plaintiffs’ 
Tight to sue for such rent insisting that he 
paid rent of 4 annas of the entire tenure to 
Komalakant and for the remaining 12 annas 
to the heirs who claimed under Huro Krishto. 
In this state of facts it was held that a sale 
of a portion of a tenure let out to tenants in 
its entirety did not of itself necessarily effect 
a severance of the tenure or an apportion- 
ment of the rent but that if the purchasers 
all desired to have such a severance or ap- 
portionment he was entitled to enforce it by 
taking proper steps for that purpose. It was 
further held in case of failure to effect an 
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amicable: apportionment- of--rent ` by: arrange- 
ment --between all- the parties concerned the 
purchaser might bring suit against a tenant 
for the purpose of having the rent appor- 
tioned making all the co-sharers parties to 
the suit and further no distinction could be 
made in cases where a tenure was severed 
by different portions of its area being sold 
to different persons from those where it was 
sold to different persons in undivided shares. 
The suit, however, on merits was dismissed 
as the plaintiffs did not take any proper 
steps for making amicable arrangement to 
obtain apportionment of the rent. I think, 
the principle indicated in this decision cannot 
have any application to the facts of the pre: 
sent case as clearly the instant suit is not a 
suit for severance of thé tenure and appor- 
tionment of rent between all the interested 
parties in uding the landlords but for parti- 
tion simpliciter between the purchasers of dif- 
ferent plots of the entire property by metes 
and bounds. 

7. The next case relied on is reported 
in 82 Ind Cas 31 = (AIR 1925 Cal 272), 
Ekabbar Ali Shah v. Kon Ali. In this, case, 
it appears that a suit for khas possession’ of 
a piece of land upon declaration of plaintiff’s 
“jote right? thereto was filed on the allega- 
tion that the disputed land together with 
other lands belonged to one Ishan Chandra 
Lahiri in his zamindary ‘right who was in 
exclusive possession and that they took settle- 
ment of “jote right” therein from him and 
thereafter were wrongfully dispossessed 
by the defendants. The contesting defendands 
however, alleged that Ishan had no zamin- 


dary right in the disputed land nor 
was in possession thereof and that 
the Jand formed part of a “Chawk” 


belonging to him and his predecessors and 
they had been in possession for three genera- 
tions. Upon these facts it was held that 
unless mutual arrangement was proved for 
separate possession the only remedy lay in 
a suit for partition. This case again has no 
application to the facts of the present case, 
and in any event it does not seem to be an 
authority for the proposition that even where 
a` common owner transferred: his -property-to 
different purchasers in separate plots they 
are still entitled to bring a suit for partition 
again of the entire property by metes and 
bounds. 

- Ñ The next case cited is reported in 
AIR 1923 All 363, Kuldip Chaube v. 
Jagnandan. This decision, as appears, was 
passed in a suit by the plaintiffs for exclu- 
sive possession of certain plots which, -they 
alleged, was their “Khudkasht” land from 
which the defendant wrongfully ejected them. 
The plea taken, by the defendant was that 
the land belonged to a joint “khata” and the 
plaintiffs wrongfully brought the suit for ex- 
clusive possession. Upon these rival con- 
tentions of the parties the High Court held 
that the plaintiffs were entitled to exclusive 
possession to the disputed property and it 
was for the defendants to apply for partition 
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at- thë first. instance, but they could net by 
such act of dispossession compel the defen- 
dants to sue for partition in the Revenue 
Court. This decision, in my view, is of no 
assistance to the respondents in-.the - present 
case. ae 


9, The last case relied on is reported 
in 90 Ind Cas 673 = (AIR 1926 Cal 333), 
Mohini Mohan Saha Chowdhury~v. Miajan. 
From the facts: of this case it- appears that 
some co-sharers brought a suit making- other 
co-sharers as pro forma defendants for the 
entire rent and prayed that their share of 
rent might be decreed in their favour’ Upon 
these facts on the authority of the proposi- 
tion laid down by Full Bench of this Court 
in Iswar Chunder Dutta’s case (1880) ILR 
5 Cal 902 (supra) it was held that a pur- 
chaser by virtue of his purchase, even if of a 
divided share, “remained- nonetheless a co- 
sharer and was entitled to maintain a suit for 
apportionment of rent. ‘This case, therefore, 
has clearly no application’ to the facts of the 
present case. It is true that all the parties 
have acquired certain fractions out of the 
entire property in separate plots and their 
proportionate shares of rent payable to each 
of them has also ‘been fixed in their respec- 
tive documents but these facts could not 
constitute the severance of the jama or the 
totality of rent payable to the landlord in 
respect of the disputed holding or in other 
words each of the purchasers of specific por- 
tions of the property remains liable to pay 
the total rent to the landlord. : It may also 
be true that any of such purchasers on his 
turn may bring a suit for- effecting severance 
of this jama by making the: landlord and 
other purchasers as parties defendants in such 
a suit and for apportionment of his rent 
payable to the landlord ‘but this does not 
mean that they are. able to effect again a 
physical partition of the entire property which 
has already stood divided amongst them on 
the basis of their respective documents of 
transfer. Such a suit for partition, in my 
view, is not maintainable, ` 


. 10. | The same question, if considered, 
from another aspect would yield the same 
result. If supposing, such a suit as the pre- 
sent one for physical partition is maintain- 
able, then also on the proposition laid -down 
in the above Full Bench. decision of this 
Court, the parties nonetheless’ continue to be 
the co-owners as the-jama of ‘the holding 
remains: the same. In other words, in the 
instant suit in spite of physical partition- there 
cannot be any severance of jama and con- 
sequently, the co-ownership between the par- 
ties is not dissolved. It is well established 
that the partition at the- instance of the 
holder of the subordinate interests as between 
themselves will not be binding on the holders 
of the superior interests. Surely, it does not 
disentitle the holders of the subordinate in- 
terests to effect a partition amongst them- 


selves if the claim of such parties is based 


on the joint possession of the parties. See 





370 Cal. [Prs. 1-3] 


35 Cal LJ 234, Motilal Dey Sarkar v. Kama- 
kshya Charan Dev Sarkar. Jn this case as I 
have already held that as there is no joint 
possession of the parties in respect of the 
entire property, no such suit is maintainable 
even though they remain co-owners in the 
sense that there is no severance of the jama 
in respect of the disputed property. Tho 
trial Court, it appears, has held in support 
of its conclusion that the entries in the record 
of rights in respect of the undivided shares 
is correct. The entries in the record of rights 
relating to the interests of the parties in this 
suit are made with reference to the entire 
jama or the total rents payable to the land- 
lord which admittedly has not been split up. 
In any case presumption of correctness of 
entries in the record of rights on the facts of 
this case stands rebutted on the evidence 
adduced which clearly proves absence of joint 
possession in the entire property of the par- 
ties. The trial Court also held that the pre- 
vious suit for recovery of possession of the 
adjacent lands of the plaintiffs Nos. 1 and 2 
on alleged encroachment by the defendant 
No. 1 would not operate as res judicata if 
the right exists between the parties to claim 
partition as co-sharers but nevertheless this 
is a circumstance which would no doubt be 
relevant piece of evidence to establish that 
all the purchasers treated their specific por- 
tion of the property purchased from the com- 
mon owner as their separate and exclusive 
property and not as joint property of the 
parties. Considering all these, it must be 
held that the decision of the appellate Court 
below is not correct. I, therefore, come to 
the same conclusion reached by the trial 
Court though not altogether on similar 
reasons, 

il. Accordingly, this appeal is allow- 
ed and I set aside the judgment and decree 
of the appellate Court and restore the decree 
of the trial Court. 


12. Considering the facts and circum- 
stances of this case, however, | do not make 
any order as to costs. 

Appeal allowed. 


AIR 1973 CALCUTTA 370 (V 60 C 81) 

AMARESH ROY AND AJAY K. BASU. JJ. 

Sushil Kumar Bagaria and another, Ap- 
pellants v. B. D. Mohta and others, Res- 
pondents, 

C. R. 296 of 1971, D/- 16-3-1972. 

Index Note:— (A) Civil P. C, O. 37, 
R. 3 — Discloser of valid defence on triable 
issue by defendant — Unconditional leave to 
appear must be granted. 


Brief Note :— (A) Court cannot impose 
condition in granting leave when a valid de- 
fence on triable issue is disclosed. It is only 
in cases where facts disclosed are such that 
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Court deems them to be sufficient to support 
the application for leave to defend, that con- 
dition may be imposed by a Court while 
granting the leave. There also the Court has 
to exercise judicial discretion if any condi- 
tion should be imposed and if so what the 
nature of it should be. (Paras 10, 13-17) 


Cases Referred: Chronological Paras 
AIR 1958 SC 321 == 1958 SCR 1211. 
Santosh Kumar v. Bhai Mool Singh 14 


Manindra Nath Ghose and Sourendra 
Prasad Ghose, for Petitioners; A. N. Shroff, 
T, K. Mitra and Deba Prasad Mukherjee (1), 
for Opposite Party No. 2. 


ORDER :— This Rule was obtained by 
an application under Section 115, Civil P. C. 
made on behalf of the two petitioners who 
are defendants Nos. 2 and 3 in a Commer- 
cial Suit No. 287 of 1970 in the 2nd Bench 
of the City Civil Court at Calcutta and arises 
out of order No. 12 made by the trial Court 
in that suit on lith January, 1971. The 
plaintiff, who is opposite party No. 1 in this 
Court, has instituted the suit praying for a 
decree for Rs, 20,000/- on the basis of the 
Hundies said to have been executed by the 
present petitioners on their own behalf and 
as partners of the firm Provat Cinema which 
firm was impleaded in the suit as defendant 
No. 1. There was also a 4th defendant, 
Nanda Kishore Bagaria, who is opposite party 
No. 3 in this Court. Defendant No. 1 the 
firm filed an application praying leave of the 
Court to defend the suit, the contention 
sought to be raised by that defendant being 
that defendants Nos. 2 and 3 were not com- 
petent to take any loan on behalf of the 
firm and as such the firm is not liable to pay 
the dues on the Hundies even if those are 
true and genuine. 


2. The defendants Nos. 2 and 3 also 
filed a joint application praying for leave to 
contest the suit. Their contention was that 
their father the defendant No. 4 obtained 
their signatures on certain blank Hundi 
papers at a time when a dispute had arisen 
between the sons on the one hand and the 
father on the other relating to the business. 
Tt is contention of the defendants Nos. 2 and 
3 that no consideration passed on account 
of the said blank Hundies and those were 
made to be used by the defendant No. 4 for 
the purpose of bringing a settlement of the 
dispute and for no other purpose. They 
alleged that the defendant No. 4 has set up 
the plaintiff with a false claim against de- 
fendants Nos. 2 and 3. 


3. The learned Judge in the trial 
Court in his order dated lith January, 1971 
held that so far as defendant No. ł is con- 
cerned the case raises a triable issue. Re- 
garding the question whether the defendants 
Nos. 2 and 3 were not competent to take 
any loan by the Hundies alleged to have 
been executed by them leave has been grant- 
ed to defendant No. 1 to defend the suit 
without any condition. 


1973 Sushil Kumar v. B. D. 


4; With regard to the application 
made on behalf of the defendants Nos. 2 and 
3 the learned Judge also held that those two 
defendants have also raised a triable issue. 
But the learned Judge has thought that those 
two defendants stand on a different footing 
because they do not dispute the fact that the 
two disputed Hundies bear their signatures 
although they claimed to have given such 
signatures on blank Hundies which are alleg- 
ed to be without consideration. In that view, 
the learned Judge has granted leave to de- 
fendants Nos. 2 and 3 to defend the suit but 
subject to the term that they would furnish 
security to the extent of the claim of the 
suit. Against that part of the order by which 
defendants Nos. 2 and 3 have been permitted 
to file written statement on their furnishing 
security to the extent of the whole claim of 
the suit within two weeks from the date of 
the order, those two defendants have come 
up to this Court and obtained the present 
Rule in the revisional jurisdiction. 

5. On behalf of the petitioners their 
learned Advocate Mr. Ghose has contended 
that imposition of the condition of furnish- 
ing security to the extent of the whole of 
the claim is not only an erroneous exercise 
of the jurisdiction given to Court under sub- 
rule (2) of R. 3 of O. 37 but also according 
to Mr. Ghose it is beyond jurisdiction because 
-it transgresses the mandatory provisions in 
sub-rule (1) of that Rule. 


6. On behalf of the opposite party 
No. | the plaintiff it has been contended that 
the trial Court has properly exercised the 
discretion that it has under sub-rule (2) of 
Rule 3 of Order 37 and the order should 
not be revised or modified. 

7. The respective contention raised on 
behalf of the contending parties raises an 
important question regarding interpretation of 
the relevant provisions in Order 37 particu- 
larly in Rule 3 thereof. That Order in the 
Civil P. C. provides for summary procedure 
in suits on negotiable instrument like Bills of 
Exchange, Hundies and Promissory Notes. 
By the provision in Rule 2 of that Order it 
is applicable only in case the plaintiff desiring 
to proceed under that Order institutes the suit 
by presenting a claim in the form prescribed 
and in that event the summons shall be in 
Form No. 4 in Appendix B. In that Form 
it is provided in the last paragraph :— 

“Leave to appear may be obtained on 
an application to the Court supported by af- 
fidavit or declaration showing that there is 
a defence to the suit on the merits, or that 
it is reasonable that you should be allowed 
to appear in the suit.” 


8. Sub-rule (2) of R. 2 provides : 

“In any case in which the plaint and 
summons are in such forms, respectively, the 
defendant shall not appear or defend the suit 
unless he obtains leave from a Judge as 
hereinafter provided so to appear and de- 
fend; and, in default of his obtaining such 
leave or of his appearance and defence in 
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pursiańce thereof, the allegations in the plaint 
shall be deemed to be admitted, and the 
plaintiff shall be entitled to a decree......... a 

9. Then Rule 3 provides :— 

“(1) The Court shall, upon application 
by the defendant, give leave to appear and 
to defend the suit, upon affidavits which 
disclose such facts as would make it incum- 
bent on the holder to prove consideration, 
or such other facts as the Court may deem 
sufficient to support the application. 


(2) Leave to defend may be given un- 
conditionally or subject to such terms as to 
payment into Court, giving security, fram- 
ing and recording issues or otherwise as the 
Court thinks fit.” 


10. The words “upon the defendant 
paying into Court the sum mentioned in the 
summons or” which occurred after the words 
“to defend the suit” have been omitted. 
As a rule leave should be granted uncondi- 
tionally if a prima facie case is shown or a 
triable issue is raised, but where bona fides 
are doubted leave should be conditional. 

11. An order refusing leave or grant- 
ing leave on terms is not a judgment with- 
ae os {5, Letters Patent and not appeal- 
able. 


12. Mr. Ghose’ contends that provi- 
sions in Rules 2 and 3 make it clear that 
although a summary procedure in the parti- 
cular type of suits is prescribed in Order 37 
those apply only when the plaintiff has ex- 
ercised his desire to proceed thereunder by 
presenting a plaint in the form prescribed. 
That option given to the plaintiff to bring a 
summary suit is governed by the special 
limitation of one year under Limitation Act, 
although suit for the same claim instituted 
in the ordinary manner will be governed by 
the limitation of three years under the rele- 
vant Anticle in the Limitation Act. Stringent 
provisions in sub-rule (2) of Rule 2 is there- 
fore by its nature a restriction against the 
ordinary rights of the defendant to defend 
the suit only in the special circumstances 
envisaged in sub-rule (1) of Rule 2 because 
all that special character of the restriction to 
defend the suit immediately following provi- 
sions in Rule 3 has been made to meet the 
ends of justice. That being the nature of 
the provisions in Rule 3 the rights of the 
parties require that several parts in those 
provisions in Rule 3 should be carefully con- 
sidered and strictly interpreted. Mr. Ghose 
has emphasised that sub-rule (1) of Rule 3 
directs that “the Court shall, upon applica- 
tion by the defendant, give leave to appear 
and defend the suit in two circumstances, 
first being “upon affidavits which disclose such 
facts as would make it incumbent on the 
holder to prove consideration” and the se- 
cond being “such other facts as the Court 
may deem sufficient to support the applica- 
tion.” Only after these mandatory provi- 
sions in the two parts of sub-rule (1) are ful- 
filled, sub-rule (2) provides the two alterna- 
tives. First that the leave to defend may be 
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given unconditionally -and second, that’ leave 
may be subject to:such terms as is provided in 
sub-r. (2). It has to be noticed that in that 
second alternative security is not the only 
condition mentioned, but the other also like 
“framing and recording issues or otherwise 
as the Court thinks fit.” 


13. It is contended by Mr. Ghose 
that when a case comes under the first part 
of sub-rule (1) of Rule 3 it is governed by 
the first part of sub-rule (2) i.e., when such 
facts are disclosed as would make it incum- 
bent on the holder to prove consideration 
‘leave to defend may be given unconditionally. 
‘The. other part. of sub-rule (2) operates only 
on the second part of sub-rule (1) i.e., the 
condition to the grant of leave may be im- 
posed when the case does not come within 
the first part of sub-rule (1) but is one within 
the second part of that sub-rule. 

14. This contention of Mr. Ghose ap- 
pears to us to be correct view upon the 
language of whole Rule 3 in all its sub-rules 
as it has remained applicable to this High 
Court and Courts Subordinate to it. It may 
safely be pointed out that the decision of 
the Supreme Court in the case of Santosh 
Kumar v. Bhai Mool Singh, reported in AIR 
1958 SC 321 relied on by the learned Advo- 
cate for the opposite party was in a case 
from Bombay where Rule 3 of Order 37 
has been amended by recasting the whole of 
it, so much so that the words “The Court 
shall” in the sub-rule (1) that applies in 
West Bengal has been omitted in Bombay 
by Notification No. 2737 dated 29-9-1936 and 
Notification No. 2182 dated 9-8-1940. In 
the language of the Rule as it applies to 
West Bengal that mandatory ‘shall’ need be 
given effect when facts are disclosed that 
make it appear that nature of defence raises 
a triable issue and such facts would make 
it incumbent on the holder of the Hundi to 
prove consideration. In such cases leave to 
defend shall be given by Court unconditional- 
‘ly.’ Only in cases where facts disclosed are 
such ‘that Court deems sufficient to support 
the application for leave to defend, condi- 
tion may be imposed by Court while granting 
the leave. There also Court has to exercise 
judicial discretion if any condition should be 
pee and if so, what should be the nature 
of it. 

15. In the present case the Court has 
found that the defence raised by the peti- 
tioners raises a triable issue and nature of 
that is such that it would be incumbent upon 
the plaintiff to prove consideration. That 
l being so, the petitioners are entitled to, as of 
right, leave to defend and Court “shall” give 
‘leave to appear and defend. 

46. Even if the Court had a discre- 
tion to impose condition, by the nature of 
the defence raised, it is a case where by 
judicial exercise of discretion should not have 
imposed any condition, particularly because 
the Court has granted leave to the other 
defendant unconditionally, The differentiation 
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thade by- the-Court has -been improper ex- 
ercisé of judicial discretion becatise in- the 
defence raised by the petitioners allegations 
have been made against the defendant who 
has been granted unconditional leave to 
defend the suit. 

17. While we are of the view that no 
condition could be imposed and by exercise 
of judicial discretion none should be imposed, 
we are also of the view that condition of; 
furnishing security for the whole of the claim 
in the suit has been gross abuse of discre- 
tion, because by its nature it has so much as 
taken away the benefit of leave to defend 
granted by such condition being imposed. 

18. The petitioner, therefore, succeeds 
and the Rule is made absolute with costs, 
hearing fee being assessed at five gold mohurs. 
The costs awarded will be payable by the 
plaintiff opposite party to the petitioners who 
are defendants Nos. 2 and 3, and petitioners 
in this Court. We direct that the condition 
imposed on the petitioner in the leave to 
defend granted be set aside and the petitioner 
be granted leave to defend unconditionally. 

Rule made absolute. 


AIR 1973 CALCUTTA 372 (V 60 C 82) 
A. K. SINHA AND A. N. BANERJEE, JJ. 
Ramlal Kanhaiyalal Somani a partner- 
ship firm, Plaintiff-Appellant v. Ajit Kumar 
Chatterjee and others, Respondents. 
F. A. No. 326 of 1961, D/- 7-3-1973. 


Index Note:— (A) Civil P. C„ O. 30, 
R. 1 — Suit by some partners in firm name 
for recovery of damages for wrongful attach- 
ment —— Maintainability. 

Brief Note :— (A) A partner cannot in- 
stitute a suit for recovery of damages for 
wrongful attachment of his property in ex- 
ecution of an order passed by a Magistrate 
owing to his absconsion as an accused in a 
criminal case. However such a suit by other 
partners in the name of the firm is maintain- 
able because in such a case the suit would bə 
deemed to have been filed by the partners 
in the firm name excluding such partner. 

ae (Paras 5, 6) 

Index Note :— (B) Judicial Officers Pro- 
tection Act (1850), S. 1 — Seizure of entire 
partnership property in execution of an order 
of seizure for one partner absconding — 
Legality. 

Brief Note :— (B) Where an order of a 
Magistrate’s warrant was not challenged as 
being without jurisdiction, the executing of- 
ficer does not exceed his authority, merely 
because the properties belonged to other part- 
ners. The officer believed in good faith that 
he was bound to execute the order and at- 
tached the properties of the partnership firm 
by actual seizure and therefore he was en- 
titled to protection under Section 1. Case 
law discussed. (Paras 7, 8, 9) 
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‘Index Note :— (C) Limitation Act (1908), 
Art. 29 — Suit for compensation for wrong- 
ful seizure of moveable property — Art. 29 
and not Art. 2 applies — (Case law discussed), 

(Para 11) 
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Rajendro Dutt 
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White v. Morris 9 
(1845) 14 M & W 57, Watson v. Bodell 9 
(1941) 1 QB 3 10 LJ QB 225, 

Andrews v. Morris 
(1841) 1 QB 18 10 LIQB 259, 

. Carrot v, Morlay 

T. P. Das, B. C. Roy and Miss Sharda 

Parmar, for Appellant: S. C. Dasgupta and 
Nani Gopal Das, for Respondents. 


A. K. SINHA, J.:— This appeal is pre- 
ferred by the  plaintiff-appellant against a 
judgment and decree dismissing its suit for 
recovery of damages against State of West 
Bengal and some of its Officer, briefly in the 
circumstances as follows: 

2 The plaintiff which is a firm re- 
gistered under the Indian Partnership Act 
consisting of Bhimraj Somani, Hardwari Mal 
Somani, Om Prakash Somani, all partners and 
one Satya Narayan Somani, a minor admit- 
ted to the benefits of the partnership firm—all 
sons of the Kanhaiyalal Somani since deceas- 
ed was carrying on business in Cooch Behar. 
On 27th April, 1957, the defendant-respon- 
dent No. 1 — a Police Officer — with a 
number of Police Constables wrongfully and 

forcibly entered into the business premises of 
`~ the appellant and obtained possession of seve- 
ral godowns and locked and sealed up the 


10 


-improper motive. 
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entire -premises ‘including various books, 
papers and goods worth Rs. 27,5000-0-0 under 
a purported order of attachment dated 26-4- 
1957 issued against Bhimraj Somani, one of 
the partners in a criminal case. The order 
of attachment, it is further alleged, “was 
preceded by an order of proclamation made 
on 26-4-1957 against Bhimraj Somani declar- 
ing him to be absconding with a direction to 
appear in the Court of Sub-Divisional Officer, 
Cooch Behar, to answer the charges against 
him in‘a criminal case. Such order of pro- 
clamation and the order of attachment pur- 
suant thereto and the execution of writ of 
attachment in the manner indicated above are 
said to be all illegal, inoperative and void 
and as a result thereof the appellant has 
suffered damages on account of loss of busi- 
ness with various parties and dlso business 
profits etc. to the extent of Rs. 74,582.87 np. 
which ‘they are entitled to recover’ from the 
defendants- respondents. 


3. The first respondent, . Officer-in- 
charge of a Cooch Behar Police Station al 
the. material time; the second respondent, 
Superintendent of Police, Cooch Behar and 
the third respondent, the State of West 
Bengal filed separate written statements and 
contested the suit. Apart from the general 
denial of all material allegations in the plaint 
their case substantially is that the suit .was 
barred by limitation and as framed is not 
maintainable and the order of proclamation 
and attachment and the execution of writ of 
attachment were all legal and valid and the 
properties of the firm were rightly attached 
under the order of attachment issued by the 
Magistrate and the first respondent acted 
bona fide in discharging his official duty in 
executing such writ of attachment issued by 
the Court for attachment of the property of 
the absconding accused Bhimraj Somani. It 
was. further asserted by the first respondent 
that in spite of his requests to the persons 
present to. give him separate possession of 
the share of the accused Bhimraj Somani, 
they failed to do so and he had no other 
alternative than to lock the godown. 


4, Quite a number of issues were 
framed but the issue regarding cause ‘of action 
was not pressed and the learned trial Court 
though found that notice under Section 80 
of the Code of Civil Procedure was valid and 
sufficient, held that the suit was not main- 
tainable by the firm as Bhimraj Somani who 
was the declared absconder had no right to 
attack the validity of the attachment and 
suit was barred by limitation. On merits 
the learned trial Court held that the execu- 
tion of the writ or that the attachment was 
not wrongful and were not made with any 
Learned trial Court fur- 
ther, although it was found unnecessary, went 
into the question of damages and determined 
that the plaintiffs, namely the two other part- 
ners and the minor in their share could at 
best have altogether a sum of Rs. 10,190/- 
if at all the suit was competent. But for 
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the view already taken the suit was dismissed. 
That is how in short the appellant felt 
aggrieved and preferred the present appeal. 

5. The first question that arises for 
consideration is whether the suit by the firm 
is maintainable. It is undisputed that Bhim- 
raj Somani who was one of the partners who 
verified the plaint, in the facts and circum- 
stances of this case could not have instituted 
a suit for recovery of damages for wrongful 
attachment of his property in execution of 
jan order passed by the Magistrate owing to 
his absconsion as an accused in a criminal 
case. The learned Court below took the 
view following a decision of this Court in 
AIR 1962 Cal 74 that a firm name in truth 
is merely a description of the individuals who 
compose the firm and therefore the suit could 
not be brought in the name of the firm. The 
question is whether the suit can be brought 
in the name of the firm where only some of 
the partners are interested in the result of 
the suit. Mr. Das on behalf of the appellant 
has contended that even if some of the part- 
ners have no cause of action, the suit can- 
not fail by reason of misjoinder of parties 
and in support of this contention he has 
relied on Order 1, Rule 1, Rule 4 and Rule 9 
of the Code of Civil Procedure and cited a 
decision of the Supreme Court in AIR 1961 
SC 325, Purushottam & Co. v. Manilal and 
Sons and also a decision of Andhra Pradesh 
High Court in AIR 1959 AP 126, J. Pompaiah 
v. H. Hanumantha Reddy. We do not 
think, these decisions have any direct bearing 
on the question involved in the present case, 
for the question is not whether the suit would 
fail by reason of misjoinder of parties but 
whether some of the partners out of the en- 
tire body of partners can bring the suit in 
the name of the firm. It appears, identical 
questions came up for consideration though 
under somewhat different circumstances be- 
fore a Division Bench of this Court in 40 
Cal WN 824 = (AIR 1936 Cal 353), 
Bhadreshwar S. Coal Co. v. Satish and 
also in 67 Cal WN 232 = (AIR 1963 Cal 
310), Rabindra N. Sen v. Ist Industrial Tri- 
bunal) (though not cited at the Bar), where 
it was held that one partner was entitled to 
sue in the name of the firm although the 
other partners refused to join in this suit. In 
Bhadreswar Coal Co.’s case what happened 
was that of the three partners, the first part- 
ner Manick Lal Roy brought a suit in the 
name of the firm represented by him making 
the other two partners pro forma defendants 
for recovery of certain sum of money due 
to the firm. As the notice of the suit was 
not served on the pro forma partner-defen- 
dants, they were dismissed from the suit on 
the ground of non-service of summons. Ques- 
tion arose in these circumstances whether the 
suit was maintainable by one partner in the 
name of the firm. R. C. Mitter, J. who 
delivered the judgment for the Court observed 
as follows: 

“In our judgment. the suit which has 
been instituted in the present case by Manik 
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Lal Roy in the name of the firm Bhadreswar 
Coal Supply Company is a good suit. To 
such a suit, the other partners of Manik Lal 
Roy who have refused to join are not neces- 
sary parties in the sense that they ought to 
have been named in the cause title and serv- 
ed with summons of the suit. It would have 
been better if the cause title of the suit des- 
cribed the plaintiff as Bhadreswar Coal Supply 
Company simply without the addition of the 
words “through Manik Lal Roy,” but in our 
judgment, the addition of those words does 
not matter in the least. The question as to 
whether Manik Lal Roy ought to have given 
an indemnity to Sripati Charan Mookerjee 
and Bhujendranath Bhadra as partners for 
instituting the suit in their names is a matter 
as between Sripati Charan Mookerjee and 
Bhujendranath Bhadra on the one side and 
Manik Lal Roy on the other. If these two 
persons wanted an indemnity against costs 
from Manik Lal Roy, it would have been 
for the Court to stay the suit till the indem- 
nity is furnished but they had not come 
forward and asked for such indemnity. The 
suit could proceed accordingly in the name of 
the firm with its carriage in the hands of 
Manik Lal Roy.” 


6. We are, however, not concerned 
with the question of indemnity for costs in 
this case for here Bhimraj Somani also joined 
in this suit. In the next case 67 Cal WN 
232 = (AIR 1963 Cal 310) (supra) while con- 
sidering similar questions Banerjee, J. follow- 
ing the above decision has taken the view 
that “one partner only may sue in the name 
of the firm, if the other partners do not ob- 
ject to his so doing. If they object, they 
may apply for indemnity against costs.” In 
the instant case although facts are somewhat 
different the principle indicated in the above 
decision will apply. For the suit would be 
deemed to have been filed by the partners 
in the name of the firm excluding Bhimraj 
Somani. So, considering in the light of such 
principle, we do not think that the suit would 
be non-maintainable even it is found that 
Bhimraj Somani had no right to join as part- 
ner and claim relief in this suit. The instant| 
suit clearly would be deemed to have been 
filed by the other two partners and the minor 
admitted to the benefits of partnership in the 
name of the firm. In our opinion, therefore, 
the suit is maintainable, even if Bhimraj 
Somani is held to have no locus standi, we 
think he has not any, to join his partners 
and institute the suit along with other part- 
ners in the name of the firm. So, the decision 
of the learned Court below on the question of 
maintainability is not correct. 


7. The next question, as appears, as 
considered by the Court under issue No. 7 
is as to whether any of the defendants com- 
mitted any wrongful or illegal act or any act 
of trespass as alleged. In other words, whe- 
ther the attachment of the firm properties 
was wrongful and illegal. In considering this 
question it is recorded by the learned Court 
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below. which is not disputed, that although 
the plea taken in the plaint that the order 
of attachment issued by the S. D. O. was 
illegal and without jurisdiction on the ground 
of absence of clear 30 days time given to 
the accused to appear and answer the char- 
ges. such plea was abandoned and the argu- 
ments were all advanced on the footing that 
the order of attachment was “correct, legal 
and intra vires”. Even so, the learned Court 
below relying on a Bench decision of this 
Court in AIR 1938 Cal 177, Sewalram Agar- 
walla v. Abdul Majid, held that irregularity, 
if there be any. was cured by Section 538 of 
the Code of Criminal Procedure and in any 
case the Officer executing such a writ was 
protected under the Judicial Officers Protec- 
tion Act (1850). Now, the admitted facts 
in this case are that Bhimraj Somani who 
was the accused in a criminal case was dec- 
lared a proclaimed offender by an order pass- 
ed by the Magistrate concerned on the 26th 
Day of April, 1957 and on the same date an 
order of attachment to compel his appearance 
was also made and such order in the form 
of a warrant was issued to the Officer-in- 
charge at the material time, the first respon- 
dent. reqùiring him to attach by seizure of 
all movable and immovable properties lying 
at Biswa Singha Road, Cooch Behar. of 
which the accused Bhimraj Somani is pos- 
sessed of and to hold them under attachment 
pending further order of the Court of the 
Magistrate with a further direction to return 
the warrant with an endorsement certifying 
the manner of execution. The first respon- 
dent in obedience to the order made by the 
Magistrate proceeded to the business premi- 
ses of the firm at Biswa Singha Road, and 
ultimately sealed the Gaddi of the firm and 
the entire godown and submitted report 
which discloses that attachment was resisted 
claiming the properties as belonging also to 
other three brothers but as they failed to 
separate the share of the accused Bhimraj 
Somani on the advice of their Government 
Pleader and also on the order of Deputy 
Superintendent of Police, Headquarters, he 
attached the entire properties of the firm 
in presence of several witnesses kept them 
under lock and key and with all their con- 
tents inside sealed and posted armed sentries 
as ordered by the S. P., Cooch Behar. 





8. At the trial, however. evidence 
was adduced by the appellant to make a 
further case of use of force, abusive words 
and violence to the employees of the firm 
against the first respondent. Still further case 
of trespass by the first and second respon- 
dents upon the land and premises of the ap- 
pellant firm was also sought to be made out 
but the appellant as found by the learned 
Court below on assessment of evidence, we 
think rightly, failed to establish any such 
case. We entirely agree with Court below 
that the question of trespass on the facts 
and circumstances of this case by the first 
respondent into the premises of the firm can- 
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not arise as he was directed by the Court 
to execute the writ of attachment of both 
movable and immovable properties of a pro- 
claimed offender by actual seizure and to 
hold them under such attachment until fur- 
ther order of that Court, The first respon- 
dent, therefore, had sufficient authority and 
warrant to enter into the premises of the 
firm and to execute the order of attach- 
ment as indicated in the writ. So in the facts 
and circumstances of this case the precise 
question that falls to be considered is whe- 


ther the attachment of the partner- 
ship property and = assets belonging to 
the other three brothers was wrongful 


and illegal. In other words, whether the first 
respondent exceeded the authority given to 
him under the order of attachment and went 
beyond his jurisdiction in executing the writ 
by locking and sealing the entire godown. 
The learned Court below though held that the 
partner Bhimraj Somani had also dominion 
and right over the entire properties of the 
firm and anybody stepping into his shoes 
must have the same right or dominion over 
the partnership properties. It concluded 
however. at the same time that by attach- 
ment as made the other partners were being 
deprived of their right to use and deal with 
their property of the partnership which cer- 
tainly was an invasion of their rights and 
consequently the first respondent must be 
held to have exceeded the authority covered 
by the writ. In support of this view Mr. Das 
has contended that in case of properties be- 
longing to only one or some of the partners 
and not all attachment could not be made 
by seizure of the entire properties and assets 
of the partnership which also belong to other 
partners. It is submitted that there are spe- 
cific provisions in the Civil Procedure Code 
under Order 21. Rule 49 for effecting at- 
tachment of partnership properties and al- 
though any similar provision is absent in the 
Code of Criminal Procedure Code such at- 
tachment could only be effected not by actual 
seizure but by appointment of Receiver 
under Section 88 of the Code of Criminal 
Procedure. In support of this contention. he 
has first relied on a decision of the Hydera- 
bad High Court in AIR 1951 Hyd 81, Tigala 
Veeraya v. Hyderabad State. In this case, as 
appears, the accused was a member of the 
Hindu Joint Family and had certain share 
in the dwelling house and other joint family 
properties. As all these properties were at- 
tached, objection was raised and the Magis- 
trate directed sale of undivided 1/18 share 
in all these properties under Section 77 of 
Hyderabad Criminal Procedure Code which 
substantially correspond to Section 88 of the 
Criminal Procedure Code. In that context, 
the High Court held “that the rights of the 
Government would be governed by the ordi- 
nary principles of Hindu Law under which 
there would be firstly. no severance in status 
and secondly the only procedure that could 
be udopted in such circumstances was to ap- 
point a Receiver to collect the share of the 
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absconder”. This case we think is of no as- 
sistance to the appellant for the question 
whether a sale on the facts of that case could 
have been made was considered by the High 


Court and it held that the proper course 
was to appoint a Receiver for collection of 
rents in respect of the share of the abscon- 
der.~ It was not decided whether the attach- 
ment of the property was wrongful or illegal. 
Reliance is next placed on a decision of 
Judicial Commissioner of Sind in AIR 1937 
Sind 281, Udharam Vassanmal Nazir v. Gra- 
hams Trading Co. Ltd. ` In this. case, a Re- 
ceiver appointed by- the Court- in. ari insol- 
vency. proceeding took possession knowingly 
of certain properties.. beyond-.the schedule 
properties not in possession of -the insolvent 
and it: was held that a -subordinate who -was 
not executing. an. order. of the Court but 
acting quite outside the. order and- in defi- 
ance of it could not claim -any- protection 
under Section 1 of the Judicial Officers Pro- 
tection Act. (1850) and as such -Article 2 of 
the Limitation Act had no application. This 
case also, as appears, is distinguishable -on 
facts; for here; the Court was not consider- 
ing the question whether undivided interest 
of one of the partners or joint owners could 
be attached by actual seizure. It is difficult 
to see how if. the order by the Magistrate is 
not challenged as being made without juris- 
diction the first respondent then could be 
held to have exceeded. his authority in exe- 
cuting such order of attachment by actual 
seizure only on the plea taken by the appel- 
lant. that properties of the partnership firm 
belonged to other partners besides the accus- 
ed. In. our opinion, the first respondent was 
bound to carry out the order and to execute 
the writ of attachment by actual seizure of 
the properties as held in the Bench decision 
of this Court in Sewalram Agarwalla’s case 
AIR 1938 Cal 177 (supra). It is equally clear 
that in executing the order of attachment no 
discretion was left to him under the relevant 
provisions of the Code to return the writ of 
attachment on. the ground that several other 
| persons claimed that they. had also certain 
shares in the properties of the firm. Tf there 
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the Sub-Divisional Magistrate for it did not 
iprovide the mode of attachment ‘to be fol- 
‘lowed in respect of partnership properties. If 
[there is. any irregularity in the order itself 
iwhich, however, we do-not find, there is any, 
jas there is no provision or form prescribed 
‘for attachment of partnership properties of 
jone--of the partners in the Criminal Proce- 
dure Code, the Subordinate Officer, namely 
the first respondent could not cure such ir- 
regularity. He- was bound to carry out the 
order and thereupon in executing such order 
he would be protected under Section 1 of 
the Judicial Officers Protection Act. Mr. 
Das, however sought to distinguish the above 
decision on facts and submitted that this was 


a case where order was executed by the Offi- 
‘cer concerned without being furnished with 
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was any irregularity it was in the order of - 
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a search warrant as prescribed in Form -8 of 
Schedule V of the Criminal Procedure Code. 
But we think, the case under consideration 
before us, as appears, stands on a much 
firmer footing. Here the appellants proceed- 
ed on the basis that order passed by the 
Magistrate for attachment of the property 
both movable and immovable of the accused 
was a valid order. So, even if the interests 
of some third party are mixed up inseparably 
the entire properties are still bound to be 
seized in absence of any specific provision 
in the Code itself as to the mode of attach- 
ment. The parties so affected by such at- 
tachment are entitled to raise objections be- 
fore the Magistrate concerned. -.The law has 
contemplated all such contingencies: and - by 
incorporation of sub-section’ (6-A) ‘in Sec- 
tion 88 of the Criminal Procedure Code 
enough provisions have been made -for en- 
quiring into claims or: objections- against - at: 
tachment and ‘for ‘allowing or disallowing 
such claims either in whole ‘or in -part: Such 
being the position; we are unable to’ hold in 
agreement with the learned Court below that 
in executing the order the first respondent 
committed error with regard-to the mode: or 
manner of attachment and therefore “it ex- 
ceeded, undoubtedly to some extent the autho- 
rity given to him by the writ of- attachment”. 
In our opinion, the attachment made by ac- 
tual seizure though of partnership property 
pursuant to the order made by the Magistrate 
concerned was not wrongful or illegal. -` 





9. In the view we have taken it is 
not necessary to go into the further question 
whether in executing the writ of attachment 
the first respondent acted in good faith, But 
as the matter was elaborately considered by 
the trial Court we shall examine the question 
to see whether the learned Court below was 
right in-concluding that the first respondent 
in executing such writ at any rate acted in 
good faith. It appears, that the learned 
Court below carefully analysed and assessed 
the’ evidence adduced by the parties 
and though thought that instead of ‘seeking 
advice from the Government pleader or order 
from his superior officer for effecting attach- 
ment, he ought to have gone to the Magis- 
‘trate for appropriate orders held, however 
that the first respondent could not be said to 
be wanting in good faith in executing the 
writ. We cannot take any view on evidence 
different from that of the trial Court. The 
first respondent equally though, not obligatory 
on his part sought for advice of the Circle 
Inspector, the Government Pleader and ‘his 
Superior Officer the Superintendent of Police 
concérned. It is clear at least from the ad- 
vice given by the Government pleader that ‘in 
absence of making out separate possession 
of the parties in réspect of the properties 
attached, the officer first respondent was en- 
titled to execute the writ by seizure of the 
entire properties in the firm’s premises or 
godown, There can be little doubt that the 
first respondent was very careful and cau- 
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tious in proceeding to attach these properties 


which, no doubt, on the facts revealed was 
a different and delicate task before him. 
The learned Court below, it appears, how- 
ever, also thought that the first respondent 
should have prayed before the S.D. O. con- 
cerned for’ the attachment of the share of 
Bhimraj Somani in the assets of the partner- 
ship firm and ask for instructions- regarding 
the mode of attachment stating the facts. But 
there it was clearly wrong. There is no pro- 
vision in the Criminal Procedure Code as to 
how the properties and assets of the part- 
nership firm `are required to be attached. Al- 
though. Mr. Das placed réliance’ on Order 
21, Rule 49 of the Code’ of Civil Procedure 
we cannot for obvious reasons hold that the 
‘Magistrate would: be empowered ‘in exercis- 
ing his jurisdiction to apply that provision 
by issuing a prohibitory: -order in: case” of 
attachment of partnership: property in a: cri- 
minal. proceeding. . Mr. .Das. also. has relied 
on a passage from Clerk and Lindsell on 
Torts, 11th Edition ‘under Article 1500 page 
902-903 and ‘contended that although ordi- 
narily an officer executing an order is hot 
bound to take notice of any defect or irre- 
gularity attending the process even though 
obvious and apparent there is one exception 
to the general rule where the executing offi- 
cer seizes under the writ the wrong person’s 
goods. Further, it is also pointed out that 
where the document is a mere nullity the 
executing officer is not justified in putting 
the order in force since he is supposed to 
know the law, This statement of law, as ap- 
pears, is based on several English decisions 
White’ v. Morris (1852) 11 C. B, 1015, An- 
drews v. Marris (1841) 1 Q. B. 3, Carrot v. 
Morlay (1841) 1 Q. B. 18 and Watson v. 
Bodell (1845) 14 M & W 57. We do not 
think that these decisions are of any aš- 
sistance to the appellant in the present case, 
firstly because, the appellant though raised 
an objection as to the validity. of the order 
passed’ by the - Magistrate -proceeded.-really 
on the footing at the trial that such an order 
was not invalid. In fact, it gave up such a 
‘case and confined its case only to the ques- 
tion whether the attachment as made by the 
first -respondent was wrongful and - illegal. 
Secondly because, the properties seized by 
the first respondent were not the “wrong 
person’s goods”. These properties no doubt 
belonged to the proclaimed offender Bhim- 
raj Somani although it may be- that the 
other partners had also their share in such 
properties of the firm. So, the exception 
pointed out by the learned Author cannot 
be made applicable to. the instant case and 
the executing officer under the general rule 
“was not bound to take notice of any defect 
or irregularity attending the process even 
though obvious and apparent”. It is there- 
fore clear that the first respondent did noth- 
ing wrong in not approaching the Magistrate 
for any further order or direction in the 
situation with which he was confronted at 
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the time of attachment of the disputed pro- 
perties. ; 


10. But before we leave this ques- 
tion we must record that Mr. Das has ad- 
dressed us on this point at length. In sup- 
port of his argument Mr. Das has relied 
again on Udharam’s case AIR 1937 Sind 
281, in the Court of the Judicial Commis- 
sioner of Sind (supra) to show that where 
the subordinate authority acted beyond his 
permissible limits, it could not seek protec- 
tion under Section 1 of the Judicial Officers 
Protection Act, only on the ground that he 
acted in good faith, Mr. Das has also re- 
lied on a passage from Pollock on Torts, 
15th “Ed. pages 85-86 to show ‘that the same 
view was adopted ` by the learned author 
namely that “an Officer arresting a body of 
taking the goods of the wrong person is not 
excused. ` He must lay hands on the right 
person or propefty at his peril, the only éx- 
ception being on the principle of estoppel 
where he is misled by the parties’ own act”. 
Mr. Das also has argued that malice is not 
necessary to establish liability to damages. 
In aid of his contention he has relied on 
(1881) 8 Moo Ind App 103, Thomas Eales 
Rogers v. Rajendro Dutt and sought to con- 
tend that malice might aggravate damages: 
but could not operate as the basis of liabi- 
lity for damages. Mr. Das has also relied 
on a passage from Mayne and McGregor on 


Damages, 12th Edition Article 146 
pages 144-145 to show that the “mea- 
sure of damages may be affected 


by the conduct, character and circumstan- 
ces of the plaintiff and of the defendant and 
even of a third party involving interference 
with domestic relationships. These factors 
are said to go in aggravation or in mitiga- 
tion of the damages”. Mr. Das may be 
right in his contention but the question here 
is Whether in executing the writ the officer 
acted in good faith and not whether he was 
actuated by malice. Clearly there is a dis- 
tinction between good faith and malice. This 
court has held in Sewalram Agarwalla’s case 
AIR 1938 Cal 177 (supra), as noticed earlier, 
that an officer is protected in carrying out 
an order of the Court, even in excess of ju- 
Tisdiction under Section 1 of Judicial Officers 
Protection Act, provided he has’ acted in 
good faith. In this case. as already discuss- 
‘ed by us,. clearly the first respondent believ- 
ed in good faith that he was bound to exe- 
cute the order and attach the properties of 
the partnership firm by actual seizure and 


‘therefore “in any view of the matter he is 


entitled to protection under Section 1 of the 
Judicial Officers’ Protection Act. 


11. The next question considered by 
the learned Court below is one of limitation 
and following several decisions namely 64 
| (AIR 1921 Cal 774), Arjan 
Biswas v. Abdul Biswas, AIR 1936 Cal 653, 
Jaques v. Narendra Lal Das and AIR 1935 
All 538 (FB), Pt. Shiam Lal v. Adbul Raof, 
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held that Article 2 of the Limitation Act 
would govern the suit. Accordingly, the suit 
not having been filed within 90 days from 
the seizure of the property, it was held to 
be barred by limitation. It is contended by 
Mr. Das that the suit was for compensation 
for wrongful seizure of movable properties 
under legal process and therefore it was gov- 
erned by Article 29 which is a more specific 
Article and not by Article 2 of the Limita- 
tion Act. It is said that Article 2 really 
contemplates any act done in pursuance of 
an enactment. Mr. Das has also relied al- 
ternatively on Article 49 of the Limitation 
Act which provides for institution of suit 
within 3 years “for other specific moveable 
property or for compensation for wrongfully 
taking or injuring or wrongfully detaining the 
same or when the detainer’s possession be- 
comes unlawful”. Reliance is placed on a 
Bench decision of this Court in AIR 1944 
Cal 4, Rohini Kumar Chattopadhyay v. Niaz 
Mohammad Khan. In this case the validity 
of the order issued by the Magistrate for at- 
tachment of the properties by actual seizure 
in the pleading was given up at the time of 
trial. So the only question being one of 
compensation for wrongful seizure and de- 
tention of moveable properties, we think 
the Articles which are more specific in nature 
and cover categories of such cases must gov- 
ern the suit. At any rate, the question of 
application of Article 2 being of doubtful 
nature, the suitor, in our opinion, is entitl- 
ed to the benefit of a longer period of limi- 
tation if provided for application to a suit 
of the present nature brought by the appel- 
lant. In this view of the matter, we think 
the learned Court below was not right in ap- 
plying Article 2 of the Limitation Act to say 
that the ‘suit was barred by limitation. Even 
so, as we have already held that the attach- 
ment was not wrongful and illegal and in 
any event the first respondent acted in good 
faith in effecting such attachment in com- 
pliance with the order issued by the Magis- 
trate concerned, the appellant is not entitled 
to any relief in this suit. In this view of the 
matter the question of fastening the respon- 
dents Nos. 2 and 3 for liability for damages 
cannot arise at all and the appellant equally 
is not entitled to get any relief against them. 
We therefore come to the same conclusion as 
reached by the learned trial Court below 
though we have, it may be, differed on the 
question of maintainability of the suit and 
on limitation. 


12. In the above view of the matter 
it is not necessary to go into the question 
relating to quantum of damages and we da 
not express any opinion as to the correctness 
of the amount of damages as determined by 
the learned Court below. 


13. The result is the appeal fails 
and is hereby dismissed. But considering the 
facts and circumstances of this case we 
make no order as to costs, 
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A. N. BANERJEE, J.:— 14. I agree. 
Appeal dismissed. 


AIR 1973 CALCUTTA 378 (V 60 C 83) 
RAMENDRA MOHAN DATTA, J. 
Sm. Sailabala Dassi, Petitioner v. Sam- 

bhunath Barik and others, Respondents. 
Suit No. 1337 of 1965, D/- 20-2-1973. 
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lief of declaration not sought — For effec- 
tive adjudication amendment ought to be al- 
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796, A. K. Gupta and Sons v. Damo- 
dar Valley Corpn. 8 
Dr. Das, for Petitioner; Kapoor, for Res- 
pondents. 


ORDER:— This is an application for 
the amendment of the plaint in an Adminis- 
tration Suit. The Suit was filed in 1965 and 
the written statement was filed sometime in 
December, 1965. In paragraphs 14, 15, 19, 
29 of the plaint and in Annexure ‘C’ thereto 
it was pleaded in substance that the proper- 
ties being premises Nos. 84 Bidhan Saranee 
and § and 12 Chittaranjan Avenue were pur- 
chased from out of the funds of the estate. 


2. In the written statement such alle- 
gations were denied and in substance the de- 
fendant Sachindra Nath Barik stated therein 
that the properties being premises Nos. 8 and 
12 Chittaranjan Avenue, Calcutta on which 
a cinema house was built, solely belonged to 
him and he was in possession thereof all 
throughout and the same did not form part 
of the estate of the deceased. 


3. The plaintiff did not take any step 
to amend her plaint so long but after her 
evidence had been taken on commission she 
had been advised to have the plaint amended 
to include a prayer for a declaration that the 
said two properties being premises Nos. 84 
Bidhan Sarani and 8 and 12 Chittaranjan 
Avenue, Calcutta, belonged to and formed 
part of the estate of Kalipada Barik, deceas- 
ed. In support of that prayer the plaintiff 
now seeks to introduce by amendment the 
averments made in paragraphs 19-A and 19-B 
of the draft plaint annexed to the petition by 
alleging, inter alia, that the said properties 
were acquired with the funds of the said 
estate although in the benami name of the 
defendant and/or any of the defendants and 
that the said Sachindra Nath Barik denies 
and is interested in denying that the said pro- 
perties belonged to and formed part of the 
estate of the said Kalipada Barik, deceased. 
On that basis the amendment application has 
been made. 
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4, Dr. Das appearing 
the petitioner contends that all the aver- 
ments, which are necessary to plead benami, 
are already pleaded in the plaint but the 
prayer for declaration was not there and in 
order to get that declaration his client has 
been advised to make necessary averments as 
shown in red ink in paragraphs 19-A and 
19-B of the draft plaint annexed to the peti- 
tion herein. Mr. Roy Chowdhury appearing 
on behalf of Sachindra Nath Barik, on the 
other hand, contends that the right over the 
said premises at Chittaranjan Avenue was 
exercised by his client since at least as far 
back as in December, 1965, when in his 
written statement he asserted that the proper- 
ty being premises Nos. 8 and 12 Chittaranjan 
Avenue belonged to his client and that he 
-was in exclusive possession and enjoyment 
‘thereof, but in spite thereof the plaintiff al- 
‘lowed the time to pass by and after the 
period of limitation has expired she has now 
sought to make this application, accordingly, 
this application is barred by lapse of time 
and ought not to be allowed. Mr. Roy 
Chowdhury further contends that in so far 
as the Jand in premises Nos. 8 and 12 Chit- 
taranjan Avenue is concerned, there is no 
pleading that the same was purchased by the 
money belonging to the estate and accord- 
ingly the amendment that is now sought to 
be introduced would bring in a new case in 
the plaint and at this stage this should not 
be allowed. Mr. Kapoor appearing on be- 
half of defendant No. 2 Sarajendra Nath 
Barik and in support of the petitioner con- 
tends that if paragraph 29 of the plaint, as 
originally drafted, is read along with the 
schedule being Annexure ‘C’ to the plaint, 
then it will be clear that the necessary aver- 
ment relating to the purchase of the property 
being the land and premises Nos. 8 and 12 
Chittaranjan Avenue, Calcutta, was already 
pleaded. To my mind Mr. Kapoor’s conten- 
tion should be accepted and I accept the 
same. 


on behalf of 


5. The question before me is whether 
the amendment which is now sought to be 
introduced will constitute a new case or is it 
a different or additional approach to the same 
facts which are already there. By introduc- 
ing the question of benami would it consti- 
tute a new case or was the necessary plead- 
ing relating to benami already there in sub- 
stance in the pleading. 


6. In my opinion in this Administra- 
tion suit this prayer for amendment should 
be allowed for the purpose of determining 
the real question in controversy between the 
parties. The facts were undoubtedly there 
in the plaint as it was originally drafted, but 
the question of getting a declaration for that 
purpose was not considered at that time and 
the same ought to be allowed so that the said 
question may be gone into and decided at 
the trial and the rights of the parties herein 
may be finally determined. 
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7 In my opinion, the question of 
delay should not stand in the way in a case 
of this nature when the averments are al- 
ready there; but in order to effectively ad- 
judicate the rights of the parties the relief, 
by way of a declaration as prayed for should! 
be allowed to be pleaded by way of amend- 
ment. 

8. Several cases have been cited be- 
fore me, ‘but I think the principle as laid 
down in the case of A. K. Gupta and Sons 
v. Damodar Valley Corporation, reported in 
AIR 1967 SC 96 applies here on the facts 
and circumstances of this case and on that 
basis I should hold that the amendment that 
is now sought to be introduced does not con- 
stitute the addition of a new cause of action 
or.a new case but it constitutes a different 


or additional approach to the same facts. 


9. In my opinion the question of 
limitation also does not arise because this is 
not a new case but an additional approach 
to the same case that is sought to be made 
out in the plaint. 


10. I, accordingly, allow the amend- 
ment and make an order as follows: 
11. There will be an order in terms 


of prayers (i), (ii) and (iii) of the summons 
The amended copy be served on the respon- 
dents within a week from the date when 
such amendment would be effected. Addi- 
tional written statement or written state- 
ments, if any. be filed within a fortnight 
thereafter. Additional discovery, if any, by 
letter within three days thereafter; inspection 
forthwith thereafter and the suit is to ap- 
pear in the peremptory list six weeks hence. 
The plaintiff is to pay costs of this applica- 
tion to the defendant Sachindra Nath Barik 
including the costs of additional written 
statement which will be borne by the ap- 
plicant and paid to the defendant Sachindra 
Nath Barik. Certified for counsel. 
12. Department is to act on a signed 
copy of the minutes. 
Order accordingly. 
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Maharam Ali, Appellant v. Dinanath 
Prasad Sha, Respondent. 

Appeal from Appellate Decree No. 993 
of 1970, D/- 21-12-1972. 

Index Note — (A) W. B. Premises Te- 
nancy Act (12 of 1956, Sections 13 and 17 
— Suit for eviction — Striking out of de- 
fence against ejectment — Decree can be pass- 
ed only after considering the grounds of evic- 
tion. 

Brief Note: —- (A) A decree for reco- 
very of possession of premises held under a 
tenancy can be passed only if the Court is 
satisfied that one or more of the grounds 
mentioned in Sec. 13 (1) of W. B. Premises 
Tenancy Act, are satisfied even though the 
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tenant's defence against ejectment is struck 
out under Section 17 (3). (Case law dis- 
cussed). (Para 9) 


Merely because the defence is struck 
out, it will not automatically imply or mean 
that the relevant grounds have been establish- 
ed as required under Section 13 (1). The 
Jandlord has to establish by evidence all or 
any of the grounds for ejectment apart from 
the evidence that might have been produced 
by him at the hearing of his application 
under Section 17 (3). Such evidence would 
be subject to cross-examination by the tenant 
though he will not be permitted to adduce 
evidence in support of his own case after 
‘striking out of his defence against recovery 


of possession. _ (Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 794 = (1970) 2 SCWR 

177, Ferozilal Jain v. Man Mal 8 


(1969) 73 Cal WN 365 = ILR (1968) ` 


2 Cal 156, Basudee Ganeriwala v. 

Canton Carpentry Works (Pvt.) Ltd. 6 
(1964) 68 Cal WN 184, Subodh Chan- 

dra v. Santosh Kumar 7 


Mrittunjoy Palit, for Appellant: Shya- 
enone Roy Choudhury, for Respon- 
ent. ; . 

JUDGMENT:— This is an appeal by 
the defendant in a suit for recovery of pos- 
session of premises held under a tenancy gov- 
erned by the West Bengal Premises Tenancy 
Act. 1956. The plaintiff’s case is that the suit 
tenancy was according to calendar month of 
Hindi Sambat year and the rent was Rs, 13/- 
per month. The tenant was a defaulter in 
payment of rent since Baisakh 1372 Fasli 
year. The plaintiff also made a case of rea- 
sonable requirement for his own use and oc- 
cupation and also for building and. rebuild- 
ing. ; 
2. By a notice dated 28th January, 
1966 the tenancy was determined with the 
expiry of Hindi Fasli month of Falgoon 
1373 (H. S.) and as the defendant did not 
deliver possession as required, a suit was 
instituted on 5th April, 1966. 


3. The-suit was contested by the de- 
fendant who filed a written statement deny- 
ing that he was a defaulter. It was further 
stated that the rate of the rent was Rs. 10/- 
‘and he had been depositing the rent al- 
through. The defendant also challenged the 
notice which according to him was not legal, 
valid or sufficient. It appears that on an 
application filed by the plaintiff under Sec- 
tion 17 (3) of the Act the learned Munsif by 
an order dated January 9, 1968 struck out 
the defence against the delivery of possession 
The suit thereafter was taken up for final 
hearing when. one witness on behalf of the 
plaintiff was examined and cross-examined 
and the notice and postal issue and acknow- 
ledgment receipts were marked exts. as Exts. 
1, 2 and 3 respectively. The learned Munsif 
by his judgment dated April 27, 1968 decreed 
the suit. In regard to issue No. 3 which 
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related to the issue'of default it was held 
that as the defence against delivery of pos- 
session was struck out this issue needed no 
further determination in this suit. The notice 
was found to be legal, valid and sufficient 
and duly served. Accordingly the suit was 
decreed. Other grounds for eviction, it ap- 
pears, were not pressed. 

4. An appeal was preferred against 
this decision by the tenant and the appeal 
Court was also of the opinion on the ques- 
tion of default that as the order dated Janu- 
ary 9, 1968 striking out defence was not dis- 
turbed, the same stood. It was furtħer of 


` opinion that the defence was rightiy- struck 


out by the learned Munsif. The appeal court 
further found that the tenant was not entitled 
to any benefit under the West Bengal Premi- 
ses Tenancy (Amendiment) Act, 1968. The 
legality of the notice was not challenged. The 
appeal accordingly was dismissed and ` the 
judgment of the learned Munsif was affirm- 
ed. : fe 

5. The present appeal is against this 
decision. Mr. Mritunjay Palit learned Advo- 
cate appearing for the tenant-appellant has 
contended that in the judgment of the courts 
below there is no finding as to whether the 
defendant was a defaulter in payment of 
rent. It was contended that in order to pass 
a decree for recovery of possession it was 
incumbent on the court to come to a finding 
about the default and in absence of such 
finding the judgment under appeal could not 
be sustained. It would appear from the 
records of the proceeding that at the final 
hearing the plaintiff’s single witness gave 
evidence about the default and other matters 
and the witness was cross-examined. Both 
the Courts however have relied on the find- 
ing arrived at on the application under Sec- 
tion 17 (3) of the Act and did not arrive at 
any finding on the èvidence which was 
adduced at the time of hearing on the issue 
of default. oy 

6. Mr. Roy Choudhury, learned 
Advocate for the plaintiff respondent con- 
tends that in view of the order striking out 
of the defence against ejectment no further 
point need be established before or decided 
by the Court except on the notice as required 
under the general Jaw as also under the pro- . 
vision of Section 13 (6) of the Act. He has 
referred to the Bench decision in Basudee 
Ganeriwalla v. M/s Canton Carpentry Works 
Pvt. Ltd. reported in (1969) 73 Cal WN 
365 in which it was observed: 

“The final conclusion that we thus 
reach is that when a tenant-defendant’s de- 
fence against a delivery of possession is 
struck out under Sec. 17 (3) of the 1956 Act 
what ‘is struck out-is his special defence 
under Section 13 (1) of the Act but still he 
has the right to contest the suit and as part 
of this right he has the right not only to 
cross-examine the plaintiff's witness but also 
to examine his own witnesses on points out- 
side the scope of Section 13 (1) of the Act. 
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The petitioner's ‘prayer? in ‘the instant: case 
for permission’ to “cross-examine plaintiff's 
witnesses on all points, has therefore, been 
tightly rejected.” - 

7. Mr. Roy Choudhury has also re- 
ferred to the decision in Subodh Chandra 
Singh v. Santosh Kumar Srimani (1964) 68 
Cal W. N. 184 in which it was held that a 
suit in which defence of the defendant 
against delivery of possession had been 
struck out under Section 17 (3) of the Act 
of 1956 the plaintiff will have to prove not 
only the service of the notice under Sec- 
tion 106 of Transfer of Property Act but 
also the service of notice of suit under Sec- 
tion 13 (6) of the Act of 1956. On these 
authorities it has been contended by Mr. 
Roy Choudhury that as the defence made in 
the written statement has been struck out 
by order under Section 17 (3) the plaintiff 
was required only to prove the legality and 
validity of the notice as also its service and 
since these have been done and the courts 
‘have found the notice to be valid and duly 
‘served there is no further impediment in the 
suit being decreed for recovery of possession. 
Mr. Roy Choudhury contended further that 
in view of the finding on the application 
under Section 17 (3), if the notice is found 
to be legal and valid, the plaintiff would be 
entitled to a decree notwithstanding the pro- 
„vision of Section 13 (1) of the Act. Mr. Palit 
has contended on the other hand that even 
‘if the defence against delivery of possession 
has struck out and the notice is otherwise 
valid and properly served the plaintiff will 
have to prove his case affirmatively by legal 
testimony establishing all or any of the 
grounds referred to in grounds (a) to (k) of 
sub-section (1) of Section 13 of the Act and 
only when the court is satisfied that all or 
any of the grounds under that sub-section 
have or has been made out, the court will 
pass a decree for recovery of possession. 

8. Under the provisions of West Ben- 
gal Premises Tenancy Act, 1956 the Court 
is entitled to pass a decree for recovery of 
possession on one or more of the grounds 
mentioned in Section 13 (1), and unless any 
or more of such grounds are made out and 
established, the Court is not entitled to pass 
any decree irrespective of the question whe- 
ther the suit defended or the defence against 
‘delivery of possession is struck out even 
though the notice to quit and of suit is legal 
and valid and duly served. In Ferozilal Jain 
v. Man Mal reported in, AIR 1970 SC 794 
the Supreme Court was considering as to 
whether the decree under execution was a 
nullity. It may be that the decree, in ques- 
tion was one passed on compromise and the 
-terms provided that the parties shall be 
‘bound by the terms which were to be incor- 
porated in the decree sheet and the decree 
was passed on that basis. This proceeding was 
covered by the Delhi and Ajmer Rent Con- 
trol Act, 1952 and the provisions of S. 13 (1) 
are in pari materia with those of S. 13 (1) of 
our Act. The court held: 
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-From this provision, it is clear that ‘after 
the Rent-Control Act-came into force,-a dec- 
ree for recovery of possession can be passed 
by any court only if that court is satisfied 
that one or more of the grounds mentioned 
in Section 13 (1) are established. Without 
such a satisfaction the court is incompetent 
to pass decree for possession. In other words 
the jurisdiction of the Court to pass a decree 
for recovery of possession of any premises 
depends upon its satisfaction that one or 


‘more of the grounds mentioned in Section 13 


(1) have been proved.” 


The court further observed in the above case 
that at no stage the court was called upon to 
apply its mind when passing the decree and 
solely proceeded on the basis of the compro- 
mise in awarding the decree and that being 
so there was hardly any doubt that the court 
was not competent to pass the impugned dec- 
ree which was held to be a nullity. 


9, In the West Bengal Premises Te- 
nancy Act, 1956 under Section 13 (1) not- 
withstanding anything to the contrary in any 
other law, no order or decree for possession 
at any premises shall be made by any court 
in favour of the landlord against a tenant ex- 
cept on one or more of the grounds men- 
tioned in clauses (a) to (k) of the sub-sec- 
Whether a tenant admits any of the, 
grounds of eviction or by reason of an order 
under Section 17 (3) his defence against deli- 
very of possession is struck out, the Court’s 
jurisdiction to pass any order or decree for 
recovery of possession is circumscribed to 
the grounds of clauses (a) to (k). The Court 
before exercising its jurisdiction by passing 
the order or decree for recovery of posses- 
sion must be satisfied that one or more of 
such grounds have been established. Merely 
because the defence is struck out, it will not 
automatically imply or mean that the rele- 
vant grounds have been established as re- 
quired under Section 13 (1). Findings on 
application under Section 17 (3) are tenta- 





tive findings for the purpose of that 
sub-section only, like the tentative find- 
ings arrived at by Court in passing 


interlocutory orders under Orders 38, 39 or 
40 of the Code of Civil Procedure and such 
findings cannot be equated with the final 
findings in a suit. Of course there is no bar 
in the Court’s arriving at a final finding for 


the purpose of the suit itself in dealing with 


application under Section 17 (3) when the 
parties have notice of the proposed step and 
are afforded opportunity to adduce evidence 
in support of their respective cases and in 
rebuttal of the case of the other side. Apart 
from such cases, the Court must of neces- 
sity come to its findings on the grounds for 
recovery of possession on the evidence ad- 
duced before passing a decree or order for 
possession. Such grounds, though affording 
a special protection to tenants not otherwise 
available in general law, are not merely the 
special defence of a tenant, the withdrawal 
of which by striking out his defence, will 
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automatically entitle the landlord to a decree. 
Section 13 (1) will not give jurisdiction to 
Court to pass the decree, even though the 
tenant's defence against ejectment be struck 
out, unless the grounds within its various 
clauses are proved to its satisfaction. The 
landlord therefore on the authority of the 
above case has to establish by evidence all 
or any of the grounds for ejectment, apart 
from the evidence that might have been pro- 
duced by him at the hearing of his applica- 
tion under Section 17 (3). Such evidence 
again would be subject to cross-examination 
by the tenant for demolishing the landlord’s 
case relating the grounds of Section 13 (1) as 
also on notice though the defendant will not 
be permitted to adduce evidence ‘in support 
of his own case after striking out his defence 
against recovery of possession. 

10. In this case we are concerned 
with the application under Section 17 (3) 
which has been allowed, but it does not, for 
above reasons mean that the requirement 
under Section 13 (1) has been satisfied. In 
the present case the plaintiff has given evi- 
dence at the final hearing in support of his 
case of default and he has been cross-exa- 
mined by the defendant. As already noted 
the courts below have not come to any find- 
ing on the question of default which under 
the law is incumbent on the courts to arrive 
at before the courts have the jurisdiction to 
pass a decree for recovery of possession. 


li. For these reasons this appeal is 
allowed. The judgments and decrees of the 
courts below in regard to default are set 
aside. The case is sent back to the trial 
court for finding on the question of default 
on the materials on record. After such find- 
ing is made the court will proceed to dis- 
pose of the suit in accordance with law. 
Costs will abide the result. 

12. I make it clear that the order 
passed under Section 17 (3) is not considered 
by me as it was not necessary. Further on 
the question of notice and its service the find- 
ing already arrived at by the courts below 
are affirmed. 


Appeal allowed. 


AIR 1973 CALCUTTA 382 (V 60 C 85) 
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Sm. Juthika Sircar and others, Petitioners 
v. Official Trustees of West Bengal, Respon- 
dent. 

Suit No. Nil of 1972, D/- 20-12-1972. 

Index Note: — (A) Trusts Act (I of 
1882), Section 56 -— Right to transfer of 
possession under — Trust property — Posses- 
sion cannot be enforced unless the peti- 
tioner satisfies that he is the ultimate and 
exclusive beneficiary. 

Brief Note: — (A) A deed, inter alia, 
provided that upon the death of the survi- 
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vor of Dhirendra Nath Sirear and his wife, 


the... fund......... will be made over by...... 
ratan trustee absolutely to such......per- 
sons as would be... heirs of the said 


Held on facts that Petitioners 3, 4 and 

5 who were the daughters of petitioners 

Nos. | and 2 viz. the wife and the husband 

could not say that they were’ the ultimate 

and exclusive heirs of Dhirendra Nath Sir- 
car during his lifetime. 

(Paras 8, 13 & 15) 


Cases Referred: Chronological Paras 
(1895) AC 186 = 64 LJ Ch 369, 
Wharton v. Masterman 14, 15 
(1859) John 265 = 70 ER 423, Gos- 
ling v. Gosling 14 
(1841) 4 Beav 115 = 10 LJ Ch 354, 
Saunders v. Vautier 4 
Amiya Kumar Basu, for Petitioners; 
Karuna Sankar Roy, for Official Trustee. 


ORDER: — Sir Nripendra Nath Sir- 
car during his lifetime created two Trusts 
for the benefit of his fourth son Dhirendra 
Nath Sircar and his heirs. Under the first 
deed of Trust which is dated December 6, 
1943, Shri Dhirendra Nath Sircar was ap- 
pointed as the sole trustee of two immov- 
able properties. The first deed of trust is 
not relevant for the purpose of the applica- 
tion made before me. 


2. This application has been made 
under Sections 25 and 26 of the Official 
Trustees Act, 1913 and Sections 34 and 36 of 
the Indian Trusts Act, 1882. The petitioners | 
and 2 are Sm. Juthika Sircar and Sri 
Dhirendra Nath Sircar. Sm. Juthika is the 
wife of Sri Dhirendra Nath. The other 
petitioners 3, 4 & 5 are Sm. Alaka Ghose, 
Sm, Sujata Basu and Sm. Sumitra Ghose. 
They are the three daughters of Sm. Juthika 
Sircar and Shri Dhirendra Nath  Sircar. 

3. In this application prayer (a) of 
the petition relates to the second Deed of 
Trust dated March 12, 1945 created by Sri 
Nripendra Nath Sircar by which the Official 
Trustee of Bengal was appointed as the 
trustee. The trust security consists of certain 
Government securities of the face value of 
Rs. 2,85,000/- Now it consists of two im- 
movable properties purchased out of the sale 
proceeds of the Government securities. 


4. The petitioners before me pressed 
for prayer (a) of the petition, which is as 
follows: ° 

“The Respondent Official Trustee be 
directed to transfer all Trust properties held 
by him under the Deed of Trust dated the 
12th March, 1945 to your petitioners Nos. 1 
and 2 jointly.” 

Prayer (b) of the petition is not pressed 
before me by Mr. Amiya Kumar Basu, the 
learned counsel appearing for the petitioner. 
No allegation has been made against the of- 
ficial Trustee before me and paragraph 10 
of the petition which contains such allega- 
tions against the Official Trustee are not 
pressed before me. The only point urged be- 


1973 


fore me is that the Official Trustee should 
be directed to transfer the trust properties 
held by him under the Deed of Trust to 
petitioners Nos, 1 and 2 jointly. Mr. Basu 
placed Section 56 of the Indian Trusts Act. 
1882 and submitted that the Rule in Saun- 
ders v. Vautier (1841) 4 Beav [15 = 10 LJ 
Ch 354 = (1841) Cr & Ph 240 should be ap- 
plied in this case. He stated that as the bene- 
ficiaries are sui juris and are ultimately en- 
titled to the income they could require 
the trustee at once to convey the capital 
sum to them. He also stated that the peti- 
tioners will hold the trust properties in 
terms of the Deed of Trust. It is also sub- 
mitted before me that all the persons who 
are now beneficially interested want that the 
Official Trustee should transfer the trust 
properties to the petitioners Nos. 1 and 2 
and the Court should allow this prayer. 


5. Mr. Karuna Sankar Roy appear- 
ing for the Official Trustee of West Bengal 
referred to clause (v) of the Deed of Trust 
dated March 12, 1945 and submitted that 
upon construction of clause (v) the peti- 
tioners are not entitled to the order as pray- 
ed in prayer (a) of the petition. 


6. The question in this application is 
whether the petitioners Nos. 1 and 2 can 
require the trustee to convey the trust proper- 
ties to them. 


7. Section 56 of the Indian Trusts 
Act, 1882 provides as follows: 


“The beneficiary is entitled to have the 
intention of the author of the trust specifi- 
cally executed to the extent of the benefi- 
ciary’s interest; 

and where there is only one beneficiary 
and he is competent to contract, or where 
there are several beneficiaries and they are 
competent to contract and all of one mind, 
he or they may require the trustee to trans- 
fer the trust property to him or to such per- 
son as he or they may direct. 

” 

Under this section the beneficiary who 
is competent to contract has the right to 
say that the intention of the settlor to the 
extent of the beneficiary’s particular interest 
should be specifically enforced and where 
there is only one beneficiary and he is com- 
petent to contract and where there are seve- 
ral beneficiaries and they are competent to 
contract and they are all of one mind, ‘he 
or they may require the trustee to execute 
conveyance of the legal estate as the bene- 
ficiary or beneficiaries may direct. i 


8. Before me the Official Trustee of 
West Bengal has raised the point that the 
petitioners are not the exclusive benefician- 
‘ries. In my view, a trustee is entitled to be 
‘satisfied by the fullest evidence that the per- 
‘sons calling for conveyance are the exclusive 
beneficiaries. 

Therefore, it has to be seen whe- 
ther the petitioners are the exclusive benefi- 
ciaries. 
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9. In this connection it is necessary 
to consider the relevant portion of the second 
deed of trust dated March 12, 1964 which is 
as follows:— 


“As regards the balance of the three and 
a half per cent Government Securities of the 
face value of Rs. 2,85,700/- only the same 
will be held on the trusts hereinafter stated:— 
(i) to pay the income thereof to the Settlor 
during his lifetime and (ii) after his death 
to make over absolute three and a half per 
cent Government Securities of the face value 
of Rs. 60,000/- to the Settlor’s son Dhirendra 
Nath Sircar; (ili) After Settlor’s death to pay 
the interest on the balance of the three and 
a half per cent Government Securities of the 
face value of Rs. 2,25,000/- only to Settlor’s 
son, Dhirendra Nath Sircar, who will receive 
the same as trustee for his wife, his daugh- 
ters, his sons, sons’ sons, to be used entirely 
for their benefit and/or their maintenance, 
education, social, religious, medical and ex- 
penses of all other kinds whatsoever and that 
the said Dhirendra Nath Sircar will have no 
beneficial interest in the said income or any 
part thereof and that the receipt given by 
him shall operate as complete discharge to 
the Official Trustee for all payments made by 
him in pursuance of this clause; (iv) Upon 
the death of the said Dhirendra Nath Sircar 
the Official Trustee shall pay the income of 
the Trust Funds to his wife for the mainte- 
nance and all other expenses of herself and 
her family and the receipt given by her shall 
operate as complete discharge to the Offi- 
cial Trustee for all payments made in pursu- 
ance of this clause”. 


Clause (v) of the deed of trust is important 
for the purpose of this application. Clause (v) 
is as follows: 


“Upon the death of the Survivor of the 
said Dhirendra Nath Sircar and his wife the 
whole of the trust fund both as to corpus 
and income will be made over by the Offi- 
cial Trustee absolutely to such person or per- 
sons as would be heir or heirs of the said 
Dhirendra Nath Sircar according to the law 
of intestate succession applicable to him and 
it is hereby mutually agreed that the settlor 
will have the power to revoke by deed par- 
tially or entirely any or all the trusts created 
in respect of the trust funds to take effect 
during his lifetime or after his death and to 
substitute therefor such trusts if any as to 
him may seem fit and proper.” 


10. Thus it appears that so far as 
the petitioner No. | is concerned certain spe- 
cific interest has been given to her viz., that 
the Official trustee shall pay the income of 
the trust fund upon the death of her hus- 
band, petitioner No, 2 Dhirendra Nath Sircar 
for the maintenance of herself and her fami- 
ly. This stage has not yet come because her 
husband the petitioner No. 2 is alive. The 
right of petitioner No. 1 will accrue to her 
upon the death of petitioner No. 2 her hus- 
band. So far as petitioner No. 2 Dhirendra 
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Nath is concerned, he is entitled-to have the 
interest on Government. securities or the in- 
come of immovable properties purchased out 
of the sale proceeds of the Government Secu- 
rities, He has no right to call upon the trustee 
to transfer the corpus to him. He is not en- 
titled to the corpus at all but only to the in- 
come or interest which is to be spent for the 
purpose mentioned in the Deed of Trust. 


11. The petitioners Nos. 3, 4 and 5 
who are the daughters of petitioners Nos. 1 
and 2 have no present interest because the 
intention of the settlor is that the whole of 
the trust fund both as to corpus and income 
will be made over by the official trustee 
absolutely to such person or persons as 
would be the heir or heirs of Dhirendra Nath 
Sirear according to the law of intestate 
succession applicable to him. Therefore, so 
long as Dhirendra Nath Sircar is alive it 
could not be specifically stated that the peti- 
tioners Nos. 3, 4 and 5 would be the heirs 
of Dhirendra Nath Sircar according to the 
Jaw of intestate succession at the time of 
death of Dhirendra Nath Sircar. This stage 
has not yet come. Other persons. may 
have possible interest in the trust properties. 

12. Now the question is whether the 
petitioners jointly can say that the trustees 
should transfer the trust properties to peti- 
tioners Nos. 1 and 2. 

13. In my view they cannot. The 
settlor wanted ultimately to give benefit to 
those persons or persons who would be the 
heir or heirs of Dhirendra Nath Sirkar ac- 
cording to the law of intestate succession ap- 
plicable to him. The petitioners Nos. 3, 4 
and 5 cannot now say that they are the per- 
sons who would be the heirs under the law of 
intestate succession, because, the question 
whether petitioners are beneficiaries or not 
could only be determined upon the death of 
Dhirendra Nath Sircar and not before. 


In my view tbe Rule in Saunder v. 
Vautier does not apply in this case. 

In “Lewin on Trusts”, 16th Edition page 
624, the rule in Saunders v, Vautier has been 
stated thus: — , E 


“If there is only one beneficiary or if 
there are several beneficiaries, and sui juris 
and of one mind, the specific execution of 
the trust may be stayed and the special trust 
will acquire the character of a simple trust; 
for through whatever channel the settlor may 
have intended his bounty to flow, the benefi- 
ciaries as the persons ultimately to be bene- 
fited, are in equity and from the creation of 
the trust, and before the trustees have acted 
in the execution of the trust, the absolute 
beneficial proprietors.” 

14, Mr. Karuna Sankar Roy the 
learned Counsel for the Official Trustee of 
West Bengal relied on 1895 AC 186 at p. 198 
(Mary Duncan Wharton and Elizabeth War- 
wick v. Edward Masterman) where the 
principle of Saunders v. Vautier has been 
explained by the House of Lords. Lord 
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Davey at- page :19870f the “judgment pro- 
notneed as follows: 

“This being so, the principle of saun: 
ders v. Vautier would at once be applicable 
if this were the case of a gift to an individual. 
The principle is this: that where there is an 
absolute vested gift made payable at a fu- 
ture event, with direction to accumulate the 
income in the meantime, and pay it with the 
principal, the Court will not enforce the trust 
for accumulation in which no person has 
any interest but the legatee, or (in other 
words) the Court holds that a legatee may 
put an end to an accumulation which is ex- 
clusively for his benefit. The principle is 
stated, as well elsewhere, by Lord Hatherley 
in the passage from his judgment in Gosling 
v. Gosling, ( (1895) John 265 at p. 272) which 
was read by Lindley, L. J., in the Court of 
Appeal. There is no condition precedent to 
happen or to be performed in order to per- 
fect the title of the legatees, and there is 
no other person who has any interest in the 
execution of the trust of accumulation, or 
who can complain of its non-execution.” 


15. I think Mr. Karuna Sankar Roy 
rightly referred to the passage in Lewin ọn 
Trust, 16th Edition at page 624 and the ob- 
servation of Lord Davey in 1895 AC 186. I 
accept the submission of Mr. Roy on this 
point. In my view, in order to apply the, 
principles laid down in Saunders v. Vautier: 
the petitioners must show that they are (a) 
the ultimate beneficiaries and (b) the exclu- 
sive beneficiaries.- But the petitioners are not 
so. 


16. In my view Section 56 of the 
Indian Trusts Act relied upon by Mr. Amiya 
Kumar Basu is not applicable under the facts 
and circumstances of this case. 


17. Mr. Basu, lastly, contended that 
even if Section 56 of the Indian Trusts Act 
is not applicable and’ even where there is 
moral certainty that the petitioners may be 
the ultimate beneficiaries I shall direct the 
trustee to hand over the corpus of the estate 
to the petitioners. 


18. Mr. Basu relied on a passage in 
Underhill’s “Law of Trusts and Trustees”, 
8th Edition, Article 70 at page 374 which is 
as follows:— 


“Even where it is not absolutely certain 
that no more beneficiaries can come into exis- 
tence, but it is morally so (e.g., where the 
ultimate remainder is in trust for the ‘chil- 
dren of a woman who is past the age of 
child-bearing), the court will, on summons 
give the trustees liberty to act according to 
the directions of the beneficiaries in esse so 
long as the contingent rights of living per- 
sons are not prejudiced, although it is under- 
stood that the Court will not in such cases 
imperatively order the trustees to do so.” 
The same passage also appears in Underhill’s 
“Law of Trusts and Trustees”, 11th Edition at 
page 449. In my view, this passage also does 
not help the petitioners, 
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19. There is no material before me 
by which I can hold that the petitioners Nos. 
3, 4 and 5 are women who have passed the 
age of child-bearing. There is no moral cer- 
tainty that petitioners would be the ultimate 
beneficiaries. Therefore, this application 
fails. There will be no order on this appli- 
cation. The petitioners must pay the costs of 
this application to the Official Trustee which 
is assessed at 20 Gms. to be retained and 
paid out of the assets of the estate in his 
hands. 


20. Mr. Basu lastly submitted that he 
has not pressed prayer (b) of the petition and 
this prayer should be left open. It is record- 
ed that I am not deciding prayer (b) of the 
petition in this application and the matters 
relating to prayer (b) is left open. 


Petition rejected. 


AIR 1973 CALCUTTA 385 (V 60 C 86) 
SANKAR PRASAD MITRA, C. J. AND 
SABYASACHI MUKHARIL J. 

Manindra Chandra Sen, Appellant v. 
Union of India and others, Respondents. 


A. F. O. O. No. 533 of 1972, D/- 13-12- 
1972. 


Index Note: — (A) Constitution of 
India, Article 14 — Fundamental Rights 
under — Classification of employees under 
Rule 2046 (b) (i) and those under Rule 2046 
(b) (ii) of Railway Establishment Code is not 
violative of Article 14. 

Brief Note: —- (A) Employees who join- 
ed service on or before 31-3-1938 and em- 
ployees who joined after 31-3-1938 form 
separate classes and there was rational nexus 
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Nono Coomar Chakraborty, B. Basak 
and Madhusudan Banerjee, for Appellant; 
Smriti Kumar Roy Choudhury and Anil 
Chandra Sen, for Respondents. 


SABYASACHI MUKHARSI, J.: The 
petitioner was appointed as a temporary 
Markman against a vacancy in place of one 
Panchu Mohan Mukherjee in the erstwhile 
Eastern Bengal Railway on 5th July, 1937. 
On Ist September, 1938, the petitioner was 
promoted as a general clerk, Grade ‘B’ and 
on 8th June, 1940 was confirmed as a Mark- 
man with effect from Ist June, 1940. On 
{Sth December, 1970, there was a Gazette 


notification indicating that the petitioner 
would retire on Ist November, 1971. The 
petitioner has challenged this notification 


issued by the Personnel Department of the 
Eastern Railway. The said notification stated 
that the petitioner would complete 58 years 
of age on the Ist November, 1971, and ac- 
cordingly would retire from the service. 
Thereafter the petitioner on 20th August, 
1971, made a representation to the Divi- 
sional Superintendent, Sealdah, to recall the 
notice on the alleged ground of premature 
retirement. He was informed on the 4th 
September, 1971, that he would not be eli- 
gible to be retained beyond 58 years as he 
was confirmed with effect from Ist June, 
1940. Being aggrieved by these orders, the 
petitioner moved this Court under Article 226 
of the Constitution and obtained a Rule Nisi. 
The Rule Nisi ultimately came up for hear- 
ing before Chittatosh Mookerjee, J., and by 
a judgment delivered on 18th May, 1972, 
the learned Judge has discharged the Rule 
Nisi and dismissed the application. Being 
aggrieved by the said order of the learned 
Judge, the petitioner has preferred this ap- 
peal. 

2. When the petitioner was asked to 
retire, the relevant Rule 2046 read as fol- 
lows:—- : 

“2046 (F. R. 56 (a) ) Expect as otherwise 
provided in this rule, every railway servant 
shall retire on the day he attains the age of 
fifty eight years. 

(b) A ministerial railway servant who 
entered Government service on or before the 
31st March, 1938, and held on that date— 

(i) a lien or a suspended lien on a per- 
manent post, or (ii) a permanent post in a 
provisional substantive capacity under cl. (d) 
of Rule 2008 and continued to hold the same 
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without interruption until he was confirm- 
ed in that post, 


shall be retained in service till the day he 
attains the age of sixty years. 


Note:— For the purpose of this clause, 
the expression “Government Services” in- 
clude service rendered in ex-company and ex- 
State Railways, and in former provincial 
Government. 

(c) A ministerial railway servant refer- 
red to in clause (b) may be granted extension 
of service under very special circumstances 
to be recorded in writing, after he attains 
the age of sixty with the sanction of the 
appropriate authority. 

(d) A railway servant to whom clause (a) 
applies may be granted extension of service 
after he attains the age of fifty eight years 
with the sanction of the appropriate autho- 
rity if such extension is in the public interest 
and the grounds therefore are recorded in 
writing: 

Provided that no extension under this 
clause shall be granted beyond the age of 
sixty years except in very special circum- 
stances. 

(e) Railway Servants in Class IV service 
or post who prior to 1-12-62 were entitled to 
serve upto the age of sixty years including 
the new entrants to those categories shall 
continue to serve upto the age of sixty years. 


Note 

(h) Notwithstanding anything contained 
ia this Rule, the appointing authority shall, 
if it is of the opinion that it is in the public 
interest to do so, have the absolute right to 
retire any railway servant on attainment of 
the age of fifty-five years or thereafter by 
giving him notice of not less than three 
months in writing. 

(i) Any railway servant may be given 
notice of not Jess than three months in writ- 
ing by the appointing authority to retire from 
service on attainment of the age of fifty-five 
years or thereafter: 


Provided that it shall be open to the ap- 
pointing authority to withhold permission to 
a railway servant under suspension who seeks 
to retire under this clause. 


No. 1: “Appointing Authority” means 
the authority competent to make the first 
appointment to the grade which the Railway 
servant for the time being holds. 

No. 2: The three months notice referred 
to in clause (h) or clause (i) may be given 
before the Railway servant attains the age of 
fifty-five years, provided that the retirement 
takes place on his attaining that age.” 
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3. On behalf of the petitioner it was 
first submitted that in terms of Rule 2046 (b) 
of the Railway Establishment Code the peti- 
tioner was entitled to be retained in service 
till the completion of 60 years of age and, 
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therefore, the orders and directions issued for 
retirement of the petitioner on completion of 
58 years of age were illegal and without 
jurisdiction. According to the petitioner, he 
was a ministerial servant under the Railway 
Administration and had held a lien or at 
least a suspended lien on a permanent post on 
31st March, 1938. It appears from the judg- 
ment of Chittotosh Mookerjee, J., that the 
records were produced before the learned 
Judge wherein it appeared that the peti- 
tioner was posted in the vacancy of Panchu 
Mohan Mukherjee, a Markman, who was 
transferred. The appointment letter shows 
that the petitioner was appointed temporarily 
on the vacancy caused by the transfer of 
Panchu Mohan Mukherjee. Thereafter the 
petitioner was appointed as a Markman 
against the vacancy of the said Panchu 
Mohan Mukherjee and subsequently to the 
post of a Markman on the Ist June, 1940, 
Meanwhile he was temporarily promoted to 
the post of Clerk, ‘B’ Grade, in the scale of 
Rs. 30-2-40 with effect from lith September, 
1938. According to the respondents, the first 
appointment was a temporary appointment 
against the vacancy of Panchu Mohan Mu- 
kherjee who was transferred elsewhere to 
which he was confirmed only’ on Ist June, 
1940. “Lien” has been defined under Rule 
2003 (14) as “the title of a railway servant 
to hold substantively, either immediately or 
on the termination of a period or periods of 


absence, a permanent post, including 
a tenure post, to which he has been 
appointed substantively”. In the ins- 
tant case, Panchu Mohan Mukherjee did 


not hold any substantive appointment as a 
Markman on the date he was transferred. 
The petitioner was not substantively appoint- 
ed against a permanent post, Panchu Mohan 
Mukherjee did not substantively hold any 
permanent post on the 31st March, 1938. It 
appears from the records of Panchu Mohan 
Mukherjee that he was not appointed to a 
tenure post or to a permanent post outside 
the cadre on which he was borne. He was 
not previously appointed to any post to 
which another railway servant had been hold- 
ing a lien. It is not case of lien not being 
suspended. Therefore, the provisions of 
Rule 2008 did not apply in the matter of ap- 
pointment of the petitioner as a Markman 
by the letter, Annexure ‘B’ to the petition. As 
Panchu Mohan Mukherjee did not hold any 
lien, there could not be any question of sus- 
pension of lien in the manner laid down in 
Rule 2008. From _ the service records of 
Panchu Mohan Mukherjee and the petitioner 
it is apparent, as has been found by the 
learned Judge, that the petitioner on or 
about 3ist March, 1938, did not hold any 
lien or any suspended lien on a permanent 
post in terms of the relevant rules. The 
petitioner also did not hold any permanent 
post in a provisional or substantive capacity 
under clause (b) of Rule 2008. In the pre- 
mises, clause (b) of Rule 2046 of the Railway 


Establishment Code cannot apply in the case 
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of the petitioner and the petitioner would be 
bound by clause (a) of Rule 2046. If cl. (a) 
of Rule 2046 applies, then in terms of the 
said rule the petitioner was liable to retire 
on attaining the age of 58 years. The peti- 
tioner did not belong to the class of minis- 
terial servants who have been exempted from 
the application of the rule of retirement as 
contained in Rule 2046. ‘Therefore, the first 
contention in support of this appeal must 
fail and it must be held that if Rule 2046 
applies, the petitioner was due to retire, as 
was notified on the Ist November, 1971. 


4. It was further contended that 
Rule 2046 as was introduced in 1967 as men- 
tioned hereinbefore and under which the 
petitioner had been asked to retire was bad 
as being ultra vires Article 14 of the Consti- 
tution, because it made an arbitrary distinc- 
tion between those ministerial servants who 
had entered Railway service on or before 31st 
March, 1938, and those Railway servants who 
had entered such service after 31st March, 
1938. It was further contended that in any 
event among those who had entered Railway 
service on or before 31st March, 1938, the 
rule made a further distinction between those 
who held a lien or a suspended lien on a 
permanent post or a permanent post in a 
provisionally substantive capacity under 
clause (b) of Rule 2008 and those who did 
not hold such lien or suspended lien and 
there was no rational basis for such a classi- 
fication between these two groups. It was 
urged that this classification was arbitrary 
and had no rational basis and as such un- 
reasonable. It was contended that under Arti- 
cle 16 of the Constitution this would amount 
to interference with the conditions of em- 
ployment and the respondents were not en- 
titled to impose arbitrary and discriminatory 
employment conditions among ‘similarly 
situated railway employees. In support of 
this contention several decisions were cited 
before us. We will note the decisions but 
the principles of these decisions are well- 
established. Reliance was placed in the case 
of General Manager, Southern Rly. v. Ranga- 
chari, AIR 1962 SC 36; Krishna Chander 
Nayar v. Chairman, Central Tractor Organisa- 
tion, AIR 1962 SC 602; Mervyn Continho v. 
Collector of Customs, Bombay, AIR 1967 SC 
52; D. R. Nim v. Union of India, AIR 1967 
SC 1301; Roshan Lal v. Union of India, AIR 
1967 SC 1889; J. Pandurangarao v. Andhra 
Pradesh Public Service Commission, Hydera- 
bad, AIR 1963 SC 268; S. M. Pandit v. State 
of Gujarat, AIR 1972 SC 252 and Railway 
Board v. A. Pitchumani, AIR 1972 SC 508. 
On behalf of the petitioner reliance was 
placed mainly, however, on the decision of 
the Allahabad High Court in the case of 
B. P. Misra v. Union of India, AIR 1971 
All 104. The aforesaid decision was not con- 
cerned with Rule 2046 which came into force 
after 11th January, 1967. Furthermore, in 
the aforesaid case there was no decision as 
regards the validity of Cls. (a) and (b) of 
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Rule 2046 in the form as they are today. 
It would be relevant to refer to the history 
of this rule. Prior to 1940 there was no 
separate rule for compulsory retirement under 
the Railway Establishment Code but there 
were some rules under Rule 56 of the Funda- 
mental Rules. The F. R. 56 as it originally 
stood provided that a ministerial servant 
might be required to retire at the age of 55 
but should ordinarily be retained in service 
if he continued’to be efficient upto the age 
of 60 years; he was not to be retained after 
the age except in very special circumstances 
which should be recorded and with the sanc- 
tion of the local government. Rule 56 (a) 
stipulated the age of retirement of a Gov- 
ernment servant other than a ministerial ser- 
vant, except otherwise provided in Rule 56. 
In 1934 Rule 56 was amended. It is not 
necessary to refer to clause (a) of Rule 56. 
By amendment of clause (b) of Rule 56 it 
was provided that a ministerial servant might 
be required to retire at any time after attain- 
ing the age of 55 years and might not in 
any case be retained in service after attain- 
ing the age of 60 years except in very special 
circumstances which must be recorded in 
writing and with the sanction of the local 
Government. In July, 1938 after amend- 
ments clauses (a) and (b) by the Govern- 
ment of India Rule 56 was in the following 
terms— 

“FR-56,1 (a) Except as otherwise provid- 
ed in the other clauses of this rule the date 
of compulsory retirement of a Government 
servant, other than a ministerial servant is 
the date on which he attains the age of 55 
years. He may be retained in service after 
the date of compulsory retirement with the 
sanction of the Local Government on public 
grounds which must be recorded in writing 
but he must not be retained after the age of 
60 years except in any special circumstances. 

(b) (i) A ministerial servant (who is not 
governed by sub-clause (ii)) may be required 
to retire at the age of 55 years, but should 
ordinarily be retained in service, if he con- 
tinues efficient upto the age of 60 years. He 
must not be retained after that age except 
in very special circumstances, which must be 
recorded in writing and with the sanction of 
the Local Government. 

(ii) A ministerial servant: 

(1) Who enters Government service on 
or after the ist April, 1938. 

(2) Who being in government service on 
31st March, 1938 did not hold a lien or a 
suspended lien or a permanent post on that 
date shall ordinarily be required to retire at 
the age of 55 years. He must not be retained 
after that age except on public grounds which 
must be recorded in writing, and with the 
sanction of the local Government, he must 
not be retained after the age of 60 years 
except in very special circumstances.” 

1940 edition of State Railway Establish- 
ment Code, Vol. II provided as follows: 

“2046 (F. R. 56 (1) (a)) Except as other- 
wise provided in the other clauses of this 
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Rule the date of compulsory retirement of a 
Railway servant, other than a ministerial 
servant, is the date on which he attains the 
age of 55 years. He may be retained in 
service after the date of compulsory retire- 
ment with the sanction of the local Govern- 
ment on public grounds, which must be re- 
corded in writing, but he must not be re- 
tained after the age of 60 years except in 
very special circumstances. 

2 (a) A ministerial servant, who is not 
governed by sub-clause (b) may be required 
to retire at the age of 55 years, but should 
ordinarily be retained in service, if he con- 
tinues efficient, upto the age of 60 years. He 
must not be retained after that age except 
in very special circumstances, which must be 
recorded in writing, and with the sanction of 
the local Government. 


(b) A ministerial servant— 


(i) who enters Government service on or 
after the 1st April, 1938, or 

(ii) who being in Government service on 
the 31st March, 1938, did not hold a lien or 
a suspended lien on a permanent post on 
that date, shall ordinarily be required to re- 
tire at the age of 55 years. He must not 
be retained after that age except on public 
grounds which must be recorded in writing, 
and with the sanction of the local govern- 
ment, he must not be retained after the age 


of 60 years except in very special circum- 
stances. 
(O) art meni eee: Seba aE ES seus 
3 (a) inteapa oiid aiden T AKAA 7 


Thereafter in December, 1962 Rule 2046 was 
amended and it was again amended on 11th 
January, 1967 and is in terms mentioned 
hereinbefore. It appears from the different 
sets of rules, that either under the rules as 
introduced in 2046 in 1940 or the funda- 
mental rules as they were amended after 
1938, ministerial servants who entered Rail- 
way service on or before 31st March, 1938 
and who held any lien or a suspended lien 
on a permanent post in provisionally substan- 
tive capacity on or before 31st March, 1938, 
have all along been treated differently from 
those who had entered railway service after 
31st March, 1938 and did not hold such lien 
or suspended lien or occupy permanent post 
in the provisionally substantive capacity on 
that date. The reason for such distinction 
may be found in the judgment of the Allaha- 
bad High Court in the case of Binda Lal 
v. Union of India, 1972 Lab IC 1462 (All). 
There the learned Judge had to deal with 
Rule 2046 after it was amended in January, 
1967. On behalf of the Railway supple- 
mentary affidavit had been filed before the 
learned Judge from where it appeared that 
a Committee known as Sapru Committeee 
made recommendations that rule regarding 
the age of retirement should be vigorously 
enforced and chance should be given to the 
young men and no extension should be granted 
after an employee had completed 55 years of 
age. It further appears that Government of 
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India considered the recommendations in 1938 
and accepted the same in principle but il 
was accepted that the recommendations should 
not be applied in such a manner that would 
be unfair to the existing ministerial servants. 
There are certain observations to this effect 
in the note of the then Home Minister which 
have also been set out in the aforesaid judg- 
ment of Allahabad High Court. It is ap- 
parent, therefore, that the objects were when 
the rule was introduced, to create more em- 
ployment and for that purpose to treat those 
who had entered railway service before March, 
1938 and had certain substantial rights to 
those posts differently from those who had 
entered subsequently. The reason was that 
it was more or less in 1938 that the rule was 
adopted and it was considered desirable not 
to adversely affect those who had some kind 
of right to those posts at the time of first 
introduction. It is apparent, therefore, that 
with the object of creating more job and 
employment since 1940 persons who 
had been appointed prior to 1938 had certain 
substantial rights and those who had been 
appointed subsequent to March, 1938, had 
been treated differently in the fundamental 
rules as well as in Rule 2046 of the Railway 
Establishment Code. It is clear, therefore, 
that these two groups of persons formed 
separate classes and different ages from time 
to time have been laid down for their retire- 
ment. The said basis has a rational connec- 





tion with the object sought to be intended 
to be achieved, that is to say, to create job 
and employment by introduction of a new 
system of retirement. So far as the argu- 
ment that in making the distinction between 
those who had lien or suspended lien on a 
permanent post or who had been substantive- 
ly appointed or appointed in a permanent 
post in provisionally substantive capacity be- 
fore 1938 and those who had been not so 
appointed, it appears that the former group 
had certain kind of legal rights to the post 
in which they had been appointed but those 
who had not been so appointed and who did 
not have any such lien or suspended lien to 
a permanent post or were not appointed in 
provisionally substantive capacity did not have 
any such right. Reliance may be placed on 
the observations of the Supreme Court in the 
case of P. L. Dhingra v. Union of India, 
1958 SCA 37 at pp. 49 and 50 = (AIR 1958 
SC 36). Counsel for the appellant relied on 
a decision of the Madhya Pradesh High Court 
in the case of S. M. A. Rizvi v. State of 
M. P. Bhopal, 1972 Lab IC 1385 (Madh Pra) 
and he drew our attention to the observa- 
tions appearing in paragraph 10 of the said 
judgment wherein certain observations of 
Hegde, J. in the unreported decision of the 
Supreme Court in Civil Appeal No. 1832 
of 1968 were referred to. There the Supreme 
Court was concerned with Rule 30 regard- 
ing the District and Sessions Judges’ scale of 
pay. The object of that rule, as it appears 
from the judgment, was to preserve certain 
scales of pay for persons who had entered 
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the service prior to 4th July, 1931. In that 
background the Supreme Court observed that 
it was not understandable why there should 
be any difference between those who were 
confirmed as Civil and Sessions Judges be- 
fore December 31, 1950, and those who were 
confirmed thereafter. But in the instant case, 
the object is to create more job and employ- 
ment. Furthermore, this Rule was introduc- 
ed for the first time after 1938 and the re- 
commendations were made in 1938. There- 
fore, the object was to introduce the rule 
prospectively to affect only those who did 
not have any right to the posts prior to 31st 
March, 1938. In view of the history, this 
provision is not arbitrary and 1938 is not 
an accidental date. Looked at from that 
point of view, the instant case is different 
from the decision in 1972 Lab IC 1385 (Madh 
Pra) as well as the case of Ramchandra 
Kotasthane v. State of Madhya Pradesh, AIR 
1968 Madh Pra 77. In the aforesaid view 
of the matter, it is clear that these two dif- 
ferent groups form separate classes and there 
was rational nexus between the classification 
made with the object intended to be served 
by the classification. 


5. In the aforesaid view this notifica- 
tion issued to the petitioner directing him to 
tetire on Ist November, 1971, cannot be 
challenged. 


6. In the premises, this appeal fails 
and is accordingly dismissed. There will be 
no order as to costs, 

SANKAR PRASAD MITRA, C. J. :— 


7. I agree. 
Appeal dismissed. 
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Federation of Bus Syndicate and others, 
Petitioners v. The State of West Bengal and 
others, Respondents. 

C. R. No. 3342(W) of 1971, Dj- 1-9- 
1972. 

Index Note :— (A) Motor Vehicles Act 
(1939), Ss. 43, 48 — Power of R. T. A. to 
fix fares for stage carriages — (X-Ref :— 
Motor Vehicles Rules, R. 66-A). 


Brief Note:— (A) Section 48 (3) (xii), 
(xiii) read with Rule 66-A gives power to 
R. T. A. to fix the fare, and attach it as a 
condition of permit, unless, there is a 
direction under Section 43, in which case the 
R. T. A. will have to follow the same and will 
have to make them a condition of permit. 
AIR 1955 Cal 59 and AIR 1962 Bom 124, 
Rel. on; AIR 1968 Mad 236, Dissented from. 

(Para 4) 
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AIR 1968 Mad 236 = (1968) 1 Mad 
LJ 31, N. Sathianathan v. Secy Re- 
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R. C. Dev and Bhagabati Prosad Baner- 
jee, for Petitioners; Sushil Kumar Banerjee, 
for Respondents. 


ORDER :— In this Rule the petitioners 
challenge the jurisdiction of the Regional 
Transport Authority to fix the fares for stage 
carriages. The petitioner No. 1 is a register- 
ed association of Private Stage Carriages. It 
is stated that under Section 43 (1) (i) of the 
Motor Vehicles Act the State Government 
is the sole authority to issue the directions 
regarding the fixation of fares for the stage 
carriages. It is stated that under S. 43 (3) 
(xii) of the Act the Regional Transport Auth- 
rity has been given power to attach to the 
stage carriage permit a condition with regard 
to fare that shall be charged in accordance 
with the approved fare table. It is alleged 
that the State Government has not yet issued 
any direction with regard to the fixing of 
fares for the stage carriages in accordance 
with the provisions of Section 43 of the said 
Act and as such the Regional Transport 
Authority has illegally purported to fix a 
fare table for the carriage of the passengers 
on ad hoc basis. The petitioners submitted 
that the Regional Transport Authority has no 
jurisdiction to fix the fare table as a condition 
of permit unless the fare is fixed by the State 
Government under Section 43 of the Act. 


2. On behalf of the respondent it is 
stated that the R. T. A. bas the power and 
jurisdiction to fix the fare as is provided in 
Section 48 (3) read with Rule 66-A of the 
Rules. Before dealing with the points raised 
I set out herein the relevant provisions, name- 
ly, Sections 43 and 48 and Rule 66-A of the 
Motor Vehicles Rules. 

Section 43. “(1) A State Government, 
having regard to— 

(a) the advantages offered to the public 
trade and industry by the development of 
motor transport, and 

(b) the desirability of co-ordinating road 
and rail transport, and 

(c) the desirability of preventing the de- 
terioration of the road system, and 

(d) the desirability of preventing un- 
economic competition among motor vehicles, 

may, from time to time, by notification 
in the official gazette issue directions to the 
State Transport Authority 

(i) regarding the fixing of fares and 
freights for stage carriages, contract carriages 
and public carriers; 

(ii) regarding the prohibition or restric- 
tion, subject to such conditions as may be 
specified in the directions, of the conveying 
of long distance goods traffic generally, or of 
specified classes of goods, by private or public 
carriers; 
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(iii) regarding the grant of permits for 
alternative routes or areas to persons in whose 
cases the existing permits are cancelled or 
the terms thereof are modified in exercise of 
the powers conferred by clause (b) or Cl. (c) 
of sub-section (2) of S. 68-F; 

(iv) regarding any other matter which 
may appear to the State Government neces- 
sary or expedient for giving effect to any 
agreement entered into with the Central Gov- 
ernment or any other State Government or 
the Government of any other country relat- 
ing to the regulation of motor transport 
generally, and in particular to its co-ordina- 
tion with other means of transport and the 
conveying of long distance goods traffic: 


Provided that no such notification shall 
be issued unless a draft of the proposed 
directions is published in the official gazette 
specifying therein a date being not less than 
one month after such publication, on or 
after which the draft will be taken into con- 
sideration and any objection or suggestion 
which may be received has, in consultation 
with the State Transport Authority, been con- 
sidered after giving the representatives of the 
interests affected an opportunity of being 
heard. : 

(2) The State Government shall permit, 
at such intervals of time as it may fix, the 
interests affected by any notification issued 
under sub-section (1) to make representations 
urging the cancellation or variation of the 
notification on the following grounds, namely, 


(a) that the railways are not giving rea- 
sonable facilities or are taking unfair ad- 
vantage of the action of the State Govern- 
ment under this section; or 

(b) that conditions have changed since 
the publication of the notification; or 

(c) that the special needs of a particular 
industry or locality require to be considered 
afresh. i 

(3) If the State Government after con- 
sidering any representation made to it under 
sub-s. (2) and having heard the representa- 
tives of the interests affected and the State 
Transport Authority is satisfied that any noti- 
fication issued under sub-section (1} ought to 
be cancelled or varied, it may cancel the 
notification or vary it in such manner as it 
thinks fit.” 

Section 48. “(1) Subject to the provisions 
of Section 47, a Regional Transport Autho- 
rity may, on an application made to it under 
Section 46, grant a stage carriage permit in 
accordance with the application or with such 
modifications as it deems fit or refuse to 
grant such a permit: 

Provided that no such permit’ shall be 
granted in respect of any route or area not 
specified in the application. 

(2) Every stage carriage permit shall be 
expressed to be valid only for a specified 
route or routes or for a specified area. 


(3) The Regional Transport Authority, if 
it decides to grant a stage carriage permit, 
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may grant the permit for a service of stage 
carriages of a specified description or for 
one or more particular stage carriages, and 
may, subject to any rules that may be made 
under this Act, attach to the permit any one 
or more of the following conditions, namely, 

(i) that the service or any specified part 
thereof shall be commenced with effect from 
a specified date; 

Gi) the minimum and maximum number 
of daily services to be maintained in relation 
to any route or area generally or on speci- 
fied days and occasions; 

(iii) that copies of the time-table of the 
service or of particular stage carriages ap- 
proved by the Regional Transport Authority 
shall be exhibited on the vehicles and at 
specified stands and halts on the route or 
within the area; 


(iv) that the service shall be operated 
within such margins of deviation from the 
approved time-table as the Regional Trans- 
port Authority may from time to time specify; 


(v) that within municipal limits and such 
other areas and places as may be prescribed, 
passengers or goods shall not be taken up 
or set down except at specified points; 

(vi) the maximum number of passengers 
and the maximum weight of luggage that may 
be carried on any specified vehicle or on any 
vehicle of specified type, either generally or 
on specified occasions or at specified times 
and seasons; 

(vii) the weight and nature of passengers’ 
luggage that shall be carried free of charge, 
the total weight of luggage that may be carri- 
ed in relation to each passenger, and the ar- 
rangements that shall be made for the car- 
riage of luggage without causing inconveni- 
ence to passengers; 


(vill) the rate of charge that may be 
levied for passengers’ luggage in excess of the 
free allowance; 

(ix) that vehicles of specified types fitted 
with bodies conforming to approved specifica- 
tions shall be used: 

Provided that the attachment of this con- 
dition to a permit shall not prevent the con- 
tinued use, for a period of two years from 
the date of publication of the approved speci- 
ee of any vehicle operating on that 

ate; 

(x) that specified standards of comfort 
and cleanliness shall be maintained in the 
vehicles; 

(xi) the conditions subject to which goods 
may be carried in any stage carriage in addi- 
tion to or to the exclusion of passengers; 

(xii) that fares shall be charged in ac- 
cordance with the approved fare-table; 

(xiii) that a copy of, or extract from, the 
fare-table approved by the Regional Trans- 
port Authority and particulars of any special 
fares or rates of fares so approved for parti- 
cular occasions shall be exhibited on every 
stage carriage and at specified stands and 
halts; 
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(xiv) that tickets bearing specified parti- 
culars shall be issued to passengers and shall 
show the fares actually charged and that re- 
cords of tickets issued shall be kept in 
a specified manner; 

(xv) that mails shall be carried on any 
of the vehicles authorised by the permit sub- 
ject to such conditions (including conditions 
as to the time in which mails are to be carri- 
ed and the charges which may be levied) as 
may be specified; 

(xvi) the reserve of vehicles to be kept 
by the holder of the permit to maintain the 
service and to provide for special occasions; 

(xvii) the conditions subject to which any 
vehicle covered by the permit may be used 
as a contract carriage; 


(xviii) that specified arrangements shall 
be made for the housing, maintenance and 
repair of vehicles; 

(xix) that any specified bus station or 
shelter maintained by Government or a local 
authority shall be used and that any speci- 
fied rent or fee shall be paid for such use; 

(xx) that the conditions of the permit 
shall not be departed from save with the 
approval of the Regional Transport Autho- 
rity; 

(xxi) that the Regional Transport Autho- 
rity may, after giving notice of not less than 
one month, 

(a) vary the conditions of the permit; 

(b) attach to the permit further condi- 
tions; 

(xxii) that the holder of a permit shall 
furnish to the Regional Transport Authority 
such periodical returns, statistics, and other 
information as the State Government may 
from time to time prescribe; 

(xxiii) any conditions which may be pre- 

scribed.” 
Rule 66-A Stage Carriages —~ Fares to be 
charged. In granting or renewing a permit, 
the Regional Transport Authority shall attach 
to it the following condition, namely :— 

“that the fares to be charged shall be 

in accordance with the table of fares which 
may, from time to time, be prescribed by 
the Regional Transport Authority.” 
Mr. Deb on behalf of the petitioners con- 
tended that under Section 43 of the Motor 
Vehicles Act the State Government may from 
time to time issue directions regarding the 
fares for the stage carriage. Mr. Dev relied 
upon the case reported in AIR 1968 Mad 236, 
N. Sathianathan v. Secy. Regional Transport 
Authority, Salem and argued that as in the 
present case there is no direction by the State 
Government under Sec. 43 any condition re- 
garding the fare cannot be attached to the 
permit. 

3. The fare tables of the stage carriage 
in and around the city of Calcutta, in which 
the petitioners are interested, have long been 
fixed by the R. T. A. and the said fare-tables 
are attached to the condition of permit. It 
appears that the petitioners themselves have 
applied to the Regional Transport Authority 
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for the increase in the fares in view of the 
increase in the running costs of the buses, 
stage carriages in and around Calcutta for 
the implementation of the minimum wages in 
respect of the employees and they are of the 
opinion that the fares should be increased. 
These fare-tables which have already been 
attached as a condition of permit were effec- 
tive for quite a Jong time. In that view of 
the matter the petitioners cannot now chal- 
lenge that the R. T. A. cannot fix the fares 
of stage-carriage. 

4, On merits also, in my opinion, Mr. 
Deb’s contention cannot be upheld. If under 
Section 43 no direction is given by the State 
Government, the Regional Transport Autho- 
rity has power to fix the fare in accordance 
with Section 48 (3) (xii) (xiii) read with 
Rule 66-A of the Motor Vehicles Rules. In 
order to obtain a permit the petitioner appli- 
cant must apply to the Regional Transport 
Authority under the prescribed form being 
P. St. P. A. In applying for the permit the 
applicant is to propose the standard rate of 
fares which is to be charged for the stage- 
carriage. Under Item No. 9 the permit must 
be issued in the form being P. St. S. In 
item No. 7 of the form, it is stated that the 
maximum and minimum fees if fixed under 
Section 43 of the Act, is to be stated, and 
in Item No. 11 it has been specifically stated 
that the fare-table is to be exhibited and in 
Item No. 10, this permit is subject to condi- 
tion attached to the permit and under 
R. 66-A, the fare to be charged and the 
approved fare-table is to be exhibited as the 
conditions in respect of all permits. Now 
reading Section 48 (3) in my opinion, it gives 
power to the Regional Transport Authority 
to fix the fare and make it a condition of 
permit. Under Section 43 the State Govern- 
ment has a power to issue direction for 
fixing the fare of stage-carriage and while 
issuing the direction it may fix the fares from 
time to time; but in absence of any direction 
under Section 43, the Regional Transport 
Authority under Section 48 can fix fare of 
stage-carriage by making it a condition of 
permit under Section 48 (3) (xii) (xiii). The 
view that I take is supported by the observa- 
tion of Mr. Justice Sinha reported in AIR 
1955 Cal 59, Radha Gobinda Paul v. Re- 
gional Transport Authority decided on 2nd 
of March, 1954. His Lordship (who) was con- 
sidering the power of the Regional Transport 
Authority to fix the fare of stage-carriage 
under unamended Motor Vehicles Act before 
1956, held as follows in paragraph 5: 


“5, The first thing that one will observe 
is that under Section 43 a clear power has 
been given to the State Government to fix 
the fares so far as the Stage Carriages are 
concerned, and that under Section 51 ex- 
press power has been granted to the Regional 
Transport Authority to fix the fares for motor 
cabs but no mention has been made of 
stage carriages. There is no express provi- 
sion in the Motor Vehicles Act whereby 
power has been given to the Regional Trans- 
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port Authority to fix the fares in the case of 
stage carriages. But this is a power which 
it is arrogating to itself in a rather indirect 
fashion. What is said is that Section 48 has 
given the power to the Regional Transport 
Authority to attach to a permit, any pre- 
scribed condition or the conditions set out 
in Section 48 (d) (i) to (vi). The fixing of 
the rates with regard to stage carriages does 
not come under any of the headings (i) to 
(iv). But it is said that the rules prescribed 
that the application must be in a prescribed 
form and the forms contain a representation 
as to the fare that is going to be charged 
and the representation by agreement was 
made a condition of the permit. In my 
opinion, this is a very round-about way of 
exercising a power that is stated to exist. 

Section 48, clause (d) allows the Regional 
Transport Authority to attach to the permit 
any ‘prescribed’ condition. ‘Prescribed’ means 
prescribed by any rules made under the Act. 
Such rules can only be made by the State 
Government under Section 67 or Section 68 
— Therefore, the simple thing would be to 
prescribe such a condition by framing rules 
in the way that the rules can be framed under 
the Act. In other words, either the express 
powers given in S. 51 ought to be increas- 
ed or the power ought to be granted by mak- 
ing specific rules. What then is the position. 
(The R.T. A. can impose conditions to the per- 
mit). But in cases which are not specifically 
dealt with in S. 48 (d), (the conditions must 
be prescribed by rules made under the Act), 
which can only be made by the State Gov- 
ernment. The State Government has not made 
any rules by which any amount has been fixed 
as fair for stage carriages, nor has it autho- 
rised the R. T. A. to impose it as a condi- 
tion to a permit. 


A certain form has been prescribed for 
application for a permit and at the end there 
is a declaration that the contents of the ap- 
plication will be a condition for the issue of 
the permit. Therefore, it is the parties who 
are by contract treating the contents 
of the application as conditions — the 
Government is not prescribing such condi- 
tions by rules. Besides, the rule-making 
powers of the Government cannot be ex- 
ercised in this fashion. Rules are to become 
part of a statute and therefore must be con- 
sidered by the rule-making authority. It can- 
not depend upon what a particular applicant 
chooses to state in the body of his applica- 
tion. Rules must be of universal application, 
whereas the conditions agreed to by a parti- 
cular applicant would only be binding upon 
him. In my opinion, it cannot be said that 
any rule has been prescribed which enables 
the R. T. A. to make fixation of rates a con- 
dition of the permit. It follows, therefore 
that the Regional Transport authority has no 
power to fix the rates under the Act until 
either of the two contingencies happen, name- 
ly, some provision is made amending the Act 
granting to it the power to fix the rates of 
fares in respect of Stage Carriages or such a 
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power is prescribed by rules made by the 
State Government, empowering the R. T. A. 
to impose it as a condition of the permits 
issued to stage carriage owners.” 


Since then, the Motor Vehicles Act has been 
amended but the observation of Mr. Justice 
Sinha applies on all fours after the amend- 
ment also in view of the introduction ot 
Rule 66-A and the another Section 48 of the 
Act. The only difference is that in Sec- 
tion 48 (3) (xii) there is now a specific pro- 
vision which gives the R. T. A. power to 
attach condition of permit which will be 
binding on the permit holder. In so tar as 
the power of fixation of fare is concerned it 
appears that since the said decision, the 
State Government framed rules for the pur- 
pose under Rule 66-A, the R. T. A. has been 
given specifically power to fix fare of the 
stage carriages. It must further be stated that 
the same view has been taken by the Bom- 
bay High Court in the case reported in AIR 
1962 Bom 124, Amarnath S. Nanda v. State, 
Transport Authority. The Bombay High 
Court held that in absence of any direction 
under Section 43 by the State Government, 
the Regional Transport Authority has a power 
to fix the fare or vary the condition as to 
fares of a stage carriage permit. It is clear 
that in the matter of grant of permit, the Re- 
gional Transport Authority has the jurisdic- 
tion. The application is to be made to the 
Regional Transport Authority. The applicant 
must state his term regarding the fare if the 
stage carriage is allowed to be plied and that 
question will have to be decided for the pur- 
pose of grant of permit by the Regional 
Transport Authority. Under Section 48 of 
the Act the Regional Transport Authority has 
a power to fix the rate of fares approved 
by the R. T. A. as a condition of the permit. 
It stands to no reason to hold that though 
the R. T. A. is to consider the application 
for a permit the question of fare must be 
left to the State Government for considera- 
tion. Mr. Deb argued that Section 48 (3) 
(xii) gives the power to the Regional Trans- 
port Authority to approve the fare-table. 
Therefore, the R. T. A. cannot fix the fare. 
It can only approve it and the fixation part 
must be left to the State Government under 
Section 43 of the Act. The R. T./A. is only 
to see whether the offer made by the appli- 
cant for a permit is in accordance with the 
rate fixed by the State Govt. If it is found that 
it is so, the R.T. A. may approve it. In my 
opinion, the contention is not correct. The 
form of the permit makes it clear that the 
fare (if any) fixed by the State Government 
will have to be stated in the permit. Mr. 
Deb, however, argued on the basis of the 
decision of the Madras High Court reported 
in AIR 1968 Mad 236. There is no doubt 
that the case supports Mr. Deb’s contention. 
With due respect of the Hon’ble Judges of 
the Madras High Court, I find it difficult to 
agree with it. In my opinion, Section 48 (3) 
(xii) (xiii) read with Rule 66-A gives the 
power to R. T. A. to fix the fare, and attach 
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it as a condition of permit. If however, 
there is a direction under Section 43 of the 
Act, then of course the R. T. A. have to 
follow the same and will have to make them 
a condition of a permit, otherwise, the Re- 
ginal Transport Authority, in my opinion, has 
a power to fix the rate of fares. 

5. In the circumstances, therefore, this 
application must fail and the rule is hereby 
discharged. 

6. There will be no order as to costs. 

Application dismissed. 


AIR 1973 CALCUTTA 393 (V 60 C 88) 
GUPTA AND AMIYA KUMAR 
MOOKERJI, JJ. 


Sm. Aloka Dey, Appellant v. Mrinal Kanti 
Dey, Respondent. 


Appeal From Original Decree No. 820 of 
1969, D/- 11-8-1972. 


Index Note :-~ (A) Hindu Marriage Act 
(1955), S. 10 — Outburst of temper without 
rancour partly occasioned by husband’s con- 
duct and also condoned by him (Co-habitation 
throughout proved) would not be such a 
cruelty as would support petition for judicial 
separation. (Paras 13, 14) 


Brief Note :— (A) Thus where it appeared 
from the evidence that the trouble was not 
entirely due to wife’s uncontrollable temper 
but the other side also contributed to it and 
that there was nothing to suggest that she 
deliberately intended to upset husband’s 
mental and physical health (petitioner’s claim 
that mental unrest caused to him made him 
a victim of diabetes not supported by evi- 
dence) the facts would not make out such 
cruelty as would support claim for judicial 
separation especially when condonation of 
alleged cruelty was implicit in his admission 
of co-habitation throughout. 

(Paras 13, 14) 

Hemanta Krishna Mitra, Nirendra 

Krishna Mitra and Tarun Chatterjee, for Ap- 

pellant; R. L. Sinha, Ambica Charan Bhatta- 
charjee, for Respondent. 


GUPTA, J.:— This is an appeal by the 
wife and it is directed against a decision of 
the learned Judge, 7th Bench, City Civil 
Court, Calcutta, allowing her husband’s peti- 
tion under Section 10 of the Hindu Marriage 
Act, 1955 praying for judicial separation. The 
parties were married on December 14, 1950 at 
Calcutta according to Hindu rites. In the 
petition the husband alleged that his wife is 
a bad tempered, quarrelsome and intolerant 
woman and that all his efforts to correct her 
ways have proved ineffective. On October 21, 
1951 a daughter was born of this marriage.On 
or about April 24, 1952, it is alleged, a love 
letter written by her to one Sudhangshu 
Sekhar Ghose was detected and she left the 
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matrimonial home leaving the baby. She 
was later found in her father’s house where 
she went on living for about 8 or 9 months. 
Thereafter through the intervention of Dr. 
D. P. Basu, a wellknown physician related to 
the parties, she was taken back by her hus- 
band. It is stated that before she returned 
to the matrimonial home she signed a docu- 
ment admitting her guilt. Her conduct how- 
ever did not change according to the peti- 
tioner. She often abused him in filthy lan- 
guage and used to hurl things at any one who 
protested against her behaviour. On April 
11, 1953 her father is alleged to have forcibly 
taken her and the child away with him though 
it is not stated why. About four years 
thereafter she wrote a letter to the petitioner’s 
father apologising for her conduct and re- 
questing him to take her back. As his father 
wanted her to come back, the petitioner did 
not object and she returned sometime in 
February, 1958. The petitioner’s case is that 
very soon she lapsed into her old habits. 
She used to go away to her father’s place 
whenever she pleased and threaten the peti- 
tioner that she would divorce him. The 
situation reached a climax on the night of 
January 1, 1966 when she tried to throttle 
the petitioner in sleep. According to the peti- 
tioner, since the happening on January 1, 1966 
he began living in a separate room. In para- 
graph 10 of the petition the petitioner states 
that “on 18-8-1966 the respondent finally 
deserted your petitioner and she is still resid- 
ing in her father’s residence at 15, Gopi Bose 
Lane, Calcutta-12”. Paragraph 11 of the 
petition states “that due to continuous tortures 
by the respondent and her misdealing and ill- 
treatment through all these years have made 
your petitioner’s life miserable and your peti- 
tioner could not pass a single day in peace 
and happiness. For constant worries and 
tension, your petitioner has been a victim of 
diabetes. The respondent treated your peti- 
tioner with such cruelty, that it caused reason- 
able apprehension in his mind that it would 
be harmful and injurious for the petitioner 
to live with the respondent any more.” It 
would seem from the statements made in 
paragraphs 10 and 11 of the petition that the 
petitioner sought relief on two grounds, deser- 
tion and cruelty by the wife. It appears 
from the judgment of the Court below that 
the case of desertion was not pressed at the 
hearing and the learned Judge rightly held 
that in any event the ground was not avail- 
able to the petitioner. Under Section 10 (1) 
(a) of the Hindu Marriage Act, desertion in 
order to be a ground for judicial separation 
must be for a continuous period of not less 
than two years immediately preceding the pre- 
sentation of the petition. It is alleged that 
the wife deserted the petitioner on August 
18, 1966 and this petition was filed on March 
15, 1967 which is short of the statutory period 
by about five months. 


2. Thus the only question for deci- 
sion is whether on the evidence on record 
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the ground of cruelty can be said to have 
been established. I have summarised the 
allegations made in the petition on this point. 
The petitioner examined in all six witnesses 
including himself. Deposing as P. W. 1 he 
stated that he found the alleged love letter 
(Ext. 1) from a shoe box. On cross-examina- 
tion however he admitted that exhibit 1 did 
not contain anything to show that it was a 
love letter. He also referred to the agree- 
ment reached between him and his wife at 
the intervention of Dr. D. P. Basu, the terms 
of which were put in writing. The terms 
are referred to in a letter (Ext. 1g) addressed 
presumably to the petitioner’s father by Dr. 
D. P. Basu. The terms appear to be as 
follows :— 


“(1) I Sm. Aloka De went away alone 
on foot from ‘Harinibas’ {name of the peti- 
tioner’s house] in the night of 22nd April, 
1952 leaving my daughter and without in- 
forming any one. I am sorry for that and 
shall not do so again in future. 


(2) If I have to write letter to any one 
T shall write it on a post card which my 
husband will have full right to see. 


(3) The allegations I made previously 
that my father-in-law, mother-in-law and my 
husband beat me are wholly false and for 
that I am sorry.” 


There was a further assurance by the wife 
that she would not act again in a similar 
fashion. In his evidence the petitioner filled 
in the gap in the petition as to why his 
father-in-law took away his wife and the 
child on April 11, 1953. He stated that on 
that day his wife abused him filthily and 
then summoned her father on the. telephone 
and left with him taking the child with 
her. He proved exhibit 1 (a), a letter, written 
by his wife to his father in which she apolo- 
gised for “uttering evil words” and asked her 
father-in-law to forgive her out of his own 
goodness. The petitioner said that he took 
her back on or about 18th July, 1958 though 
the date mentioned in the petition is some- 
time in February, 1958. In his evidence the 
petitioner repeated that she tried to throttle 
him on the night of January 1, 1966 and that 
he began sleeping in a separate room since 
then. She left him finally on August 18, 1966. 
According to the petitioner, before leaving, 
his wife left a signed note (Ext. 2) which is 
as follows :—~ “Received all my articles to my 
satisfaction. My jewelleries are with me”. 
The petitioner stated that his wife’s conduct 
made severe impact on his body and mind 
that caused him to suffer from diabetes since 
1955 and that he was afraid to live with 
her. In answer to a question put by the 
Court he denied that exhibit 2 was written 
at his dictation. 


3. Petitioner’s elder sister Renukana 
Saha deposed as P. W. 2. Her evi- 
dence is that the appellant was rude to the 
petitioner’s parents and used to quarrel with 
the petitioner and throw things at him. The 
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witness stated that “there was trouble” on 
January 1, 1966 since when the petitioner 
and his wife used to sleep in different rooms. 
This witness did not refer to any specific act 
of cruelty during the period between 18th 
July, 1958 and 18th August, 1966 except the 
incident on January 1, 1966. 

4. P. W. 3 Amiya De is petitioner’s 
mother. Her evidence is that the appellant 
“behaved very badly” with her, used to abuse 
them filthily and “throw articles” at the peti- 
tioner. She denied the suggestion put to her 
in cross-examination that she tortured and 
ill-treated her daughter-in-law. She also 
denied the suggestion that the appellant’s 
father took her away because she was ill. 
P. W. 3 did not refer to the alleged incident 
on the night of January 1, 1966 and did not 
speak of any act of cruelty by her daughter- 
in-law during the last period she had been 
with the petitioner. 

5. P. W. 4 Durga Charan De is peti- 
tioner’s uncle. He went to the house of the 
appellant’s father and found her there after 
the petitioner had informed him on April 24, 
1952 that the appellant was missing from the 
house. He said that he had heard exchange 
of words between the appellant and her 
father-in-law but he did not refer to any 
particular date when he happened to hear 
such altercations. 


6. A maid-servant was also examined 
to say that the appellant used to quarrel with 
the petitioner and did not treat the petitioner 
well, 


7. The last witness for the petitioner, 
P. W. 6, is the petitioner’s brother-in-law, 
Dr. Probhat Chandra Sinha. His evidence 
is that on clinical test the petitioner was 
found to be suffering from diabetes some 
time in 1960. He stated further that some 
time in 1964 or 1965 he saw the appellant 
“throwing away a cup of tea” and that on 
another occasion he heard her saying that she 
would go out and come back whenever she 
pleased and none could stop her. 

8. The appellant in her written state- 
ment stated that the letter, Ext. 1, was not 
a love letter, that Sudhangshu Bose to whom 
it was addressed was her “near relation” and 
that she did not run away after the letter 
was found but was driven out of the house. 
According to her the petitioner and his par- 
ents used to treat her very badly. She did 
not even get proper food. Even after a settle- 
ment was reached through the intervention of 
Dr. D. P. Basu, she continued to receive the 
same sort of treatment and on April 11, 1953 
she was again driven out with her child. She 
stated further that the petitioner and his 
father persuaded her to write the letter of 
apology, exhibit 1(a), and she wrote it to 
purchase peace. According to her, she was 
often made to write something or other at 
the dictation of the petitioner and his mother. 
She denied the allegation that she tried to 
throttle the petitioner while he was asleep 
as absolutely false and stated that even after 
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January 1, 1966 they continued living in the 
same room. Her case is that the petitioner 
and his parents used to torture her in various 
ways and their motive was to extract money 
from her father. According to her, the peti- 
tioner’s parents had realised from her father 
a substantial amount as dowry. 
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9. In her evidence she elaborated the 
case made in the written statement. Accord- 
ing to her, about a year after her marriage 
her husband and his parents began ill-treating 
her. On occasions she had to go without 
food. She states that following a quarrel be- 
tween her and the petitioner’s parents, her 
father was summoned over the telephone and 
she and her daughter were sent away with 
her father. She did not mention any date 
but probably she was referring to the inci- 
dent on April 11, 1953. According to her, 
following some altercations with her mother- 
in-law, her father was again sent for and 
she was finally sent away with him. She 
says that she was made to write the note 
exhibit 2, by her husband though she did not 
get back most of her clothes and jewellery. 
She denied the alleged incident on January 
1, 1966 and maintained that even after that 
date she and her husband shared the same 
“bed. She stated that for the sake of her 
daughter she was agreeable to come back 
to her husband. On cross-examination she 
stated that the letter, Ext. 1, was written to 
a cousin of her mother. She explained the 
letter by saying that she intended to apply 
for a job but did not wish to disclose it to 
her husband. Referring to the letter, Ext. 1a, 
she said that it was written at the direction 
of her husband but it was sent by post. She 
admitted that after her marriage she passed 
the Matriculation Examination and read up 
to the Fourth Year B. A. Class and that 
her husband paid her educational expenses. 
She also admitted having received from her 
husband Rs. 100/- a month so long she stay- 
ed at her father’s place. She denied the 
suggestion that from 1958 to 1966 her beha- 
viour with the petitioner and his parents be- 
came intolerable. It is to be noted that she 
was not cross-examined on her statement that 
she did not try to throttle the petitioner on 
January 1, 1966. 


10. The only other witness examined 
on her side was her father who supported 
her case. The appellant and her father both 
stated in their evidence that the petitioner’s 
parents realised a large amount as dowry. 


11. The trial Court found that the 
case of the wife that her husband and his 
parents used to torture her to extract money 
from her father was not believable. At the 
time the parties were married, her father used 
to get a salary of Rs. 400/- a month, and we 
agree that it does not seem probable that a 
man with that income would be in a position 
to pay over Rs. 10,000/- as dowry as claimed 
or could be considered a likely subject for 
exploitation. The admitted fact that she had 
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been receiving Rs. 100/- a month during the 
time she had been living with her parents 
before she finally left the matrimonial home 
in 1966, also indicates that this allegation is 
without any basis. The learned Judge was 
of the view that the appellant before us being 
the wife of an only son, it was not believable 
that she would not be given proper food or 
clothes as alleged by her. We do not think 
that any such observation is justified before 
all the facts of the case are considered. Re- 
lations between the appellant and her parents- 
in-law had admittedly become strained; the 
facts that she was the daughter of their only 
son cannot by itself justify the conclusion 
that she must be responsible for all that 
happened without reference to the other cir- 
cumstances appearing in evidence. 


12. The learned Judge held that the 
letter, Ext. 1, was not a love letter. He fur- 
ther found that the letter, Ext. 1g, showed 
that the wife’s allegations against her husband 
and his parents were false and the letter, 
Ext. 1(a), proved that she was guilty of bad 
behaviour to her father-in-law. The learned 
Judge also held that the three letters, exhibits 
A(1), A(2) and A(3), written to the appellant’s 
father by the father of the petitioner in which 
it is alleged that she abused her husband’s 
parents in vulgar language, proved that she 
was guilty of mental cruelty towards her 
husband. The learned Judge came to the 
conclusion that the various acts and conduct} 
of the appellant “taken together as a whole’ 
showed that “she has inflicted mental cruelty 
on the petitioner to such an extent that it 
will be harmful for him to live with her any 
more” and passed a decree for judicial separa- 
tion. 


13. The married life of the parties 
before us falls into three distinct periods. 
From the marriage till April 24, 1952 when 
the wife left the matrimonial home following 
the discovery of the letter, Ext. 1, constitutes 
the first period. She came back about eight 
or nine months thereafter to Jeave again on 
April 11, 1953 and these three or four months 
may be described as the second period. From 
July, 1958 when she returned for the second 
time after about five years till 18th August, 
1966 when she left finally constitutes the third 
period. Exhibits 1 (g) and 1 (a), the two letters 
on which the finding of cruelty is partly based, 
apparently relate to incidents taking place 
during the first and second periods. I have 
summarised above the evidence led on the 
petitioner’s side to prove the allegation of 
cruelty. The main allegation appears to be 
that she was in the habit of quarrelling and 
abusing every one and that she also used to 
throw things at her husband when in temper. 
We find it difficult to agree with the learned 
Judge that the two letters, exhibits 1(g) and 
1(a), would prove conclusively the charge of 
cruelty against the appellant. Ext. 1 (g) con- 
tains the statement made by the appellant 
admitting that she was at fault in leaving 
the matrimonial home on the night of April 
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22, 1952, that the allegations made by her 
against her husband and his parents were 
false and assuring that she would mend her 
ways in future. The way it has been worded, 
the statement does not seem quite natural and 
one cannot avoid feeling that this was written 
under some sort of compulsion. Ext. 1(a) in 
which the appellant admits her own guilt was 
obviously written for a reconciliation and 
naturally there would be no mention in such 
a letter of any wrong done to her. In her 
evidence the appellant stated that she was 
persuaded to write the letter by the petitioner 
and his father and she wrote it to purchase 
peace. In this connection it is necessary to 
refer to the letter, Ext. 1(h), written by the 
petitioner to the appellant’s father on April 
21, 1953 after the appellant had left for the 
second time. In this letter the petitioner re- 
ferred to Ext. 1 alleging that this showed 
that the appellant had been planning to elope 
with another man and described the appellant 
several times as a “characterless” woman 
whom he would not “take back”. J have 
already stated that the petitioner in his de- 
position admitted that Ext. 1 was not a love 
letter as alleged by him in the petition and 
the Court below also found that it was not 
a love letter. Yet, it appears from Ext. 1(h), 
the petitioner “remonstrated” with the ap- 
pellant on the discovery of that letter; exhi- 
bit 1(h) further proves that he persisted in 
making insinuations against his wife’s charac- 
ter on the basis of the letter, Ext. 1. All 
these suggest that all the trouble was not 
due entirely to the appellant’s uncontrollable 
temper as alleged but the other side also con- 
tributed to it though on the evidence on re- 
cord it is not possible to ascertain the exact 
contribution of each. ‘Thus, till the alleged 
incident on the night of January 1, 1966, to 
which I shall presently refer, the quarrels 
and the abuses hurled by the appellant seem 
to have been provoked at least partly by the 
conduct of the petitioner. We are not sug- 
gesting that the allegation of ill-temper made 
against the appellant is wholly untrue but the 
incidents upon which the charge of cruelty 
is based must be viewed in the proper pers- 
pective. We find it difficult to hold on the 
evidence on record that the appellant deli- 
berately set out on a course. of conduct to 
make the petitioner’s life unbearable with the 
knowledge that her conduct would affect the 
petitioner’s mental and physical health. In 
this connection it is necessary to refer to the 
petitioner’s complaint that the trouble at 
home made him a victim of diabetes; there 
is however no reliable evidence to suggest 
that the petitioner’s ailment was the result 
of ill-treatment by the appellant. 


14, The happenings till April 11, 1953 
when the appellant left the petitioner for the 
second time do not establish in our opinion 
the charge of cruelty against her. Even as- 
suming that they do, the offence appears 
clearly to have been condoned by the peti- 
tioner when the appellant came back to him 
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in February, 1958. The argument of the 
learned advocate for the petitioner that the 
appellant was taken back on probation is 
quite untenable in view of the fact that they 
lived together for over seven years before 
she finally left on August 18, 1966. It is 
not claimed that they did not resume cohabi- 
tation in all these years. During the third 
and last period when they lived together 
except the general complaint that her ways 
had not changed, the only incident alleged 
by the petitioner is that the appellant sought 
to throttle him on the night of January 1, 
1966. The appellant in her evidence denied 
the incident and stated that they continued 
to share the same bed even after the said 
date. She was not cross-examined on her 
statement denying the occurrence. The learn- 
ed Judge was not “agreeable to accept the 
case of throttling sought to be made out on 
behalf of the petitioner.” Considering the 
evidence ourselves we also find the story 
unbelievable. The learned Judge referred to 
three letters, Exts. Al, A2 and A3 written 
by the petitioner’s father to the appellant's 
father on 7-1-1966, 31-1-1966 and 18-3-1966 
respectively, complaining of an incident on 
January 2, 1966 when the appellant is alleged 
to have abused the petitioner’s parents in 
extremely rude and vulgar language, as evi- 
dence of cruelty. The petitioner however did 
not refer to any such incident and did not 
build his case on this occurrence; the letters, 
were disclosed by the appellant. We have 
already found that the petitioners own con- 
duct was at least partly accountable for the 
appellant's bursts of temper and we do not 
think that the allegations made in the said 
three letters are by themselves sufficient to 
establish the charge of mental cruelty as all 
the circumstances leading to the occurrence 
complained of in these letters cannot be 
gathered from the evidence on record. ‘That 
the petitioner’s attitude had not changed 
would appear from the letters Exts. 1(1), 1(m) 
and 1(n) written by the petitioner in which 
the imputations against the appellant’s charac- 
ter were repeated. Considering all the rele- 
vant circumstances we are of the view that 
the charge of cruelty has not been established 
against the appellant. 


15. We therefore allow the appeal, set 
aside the judgment and decree of the Court 
below and dismiss the application under Sec- 
tion 10 of the Hindu Marriage Act. 


16. In the circumstances of the case, 
parties will bear their own costs in both 
courts. 

AMIYA KUMAR MOOKERII, J. :— 

17. I agree. 

Appeal allowed. 
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JUDGMENT:— This appeal is prefer- 
red by the plaintiff against an appellate judg- 
ment and decree of affirmance. 


2. The appellant filed a suit for a dec- 
laration that the disputed properties were 
the absolute Debuttar Properties and by vir- 
tue of transfer the plaintiff acquired the She- 
baiti right to the extent of six annas odd 
gandas to the exclusion of the defendant res- 
pondents Nos. 1 and 3 who claimed under 
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the same shebaiti right by virtue of a Will 
left by same transferor one Satish Chandra 
Roy and for permanent injunction and for 
other reliefs. 


3. I need not repeat the facts of the 
case which are fully set out in the judgment 
of the appellate court. The controversy cen- 
tres round the question whether by the deed 
of transfer named as ‘Arpannama’ dated 
12-6-1935 the transferor Satish Chandra Roy 
who was admittedly a Co-shebait of the fami- 
ly Deity of Roys “Sri Sri Radhakanta Jew 
Thakur” transferred absolutely his Shebaiti 
right to the present plaintiff. It is admitted 
in this case that the disputed properties are 
the absolute Debutter properties of the Deity. 
It is also admitted that along with the Arpan- 
nama Satish Roy executed one ‘Ijarapatta’ 
(lease) in favour of the defendant No. 5, 
brother of the plaintiff, on the same date for 
thirty years in respect of the disputed pro- 
perties. Now, the case of the plaintiff in 
substance is that by the Arpannama and by 
the Ijarapatta the entire Shebaiti right of 
Satish Roy was transferred absolutely to the 
present plaintiff a co-shebait and out of the 
rent of Rs. 190/- reserved in the Patta the 
appellant would be entitled to get Rs. 100/- 
to carry on the Seba Puja of the Deity for- 
ever. The defendants Nos. 1 and 2 grandsons, 
and the defendant No. 3, a son of Satish 
Roy, who died on 14-10-1949 set up his will 
and claimed the Shebaiti right in his share 
and denied the plaintiff’s claim of Shebaiti 
tight. Some of the other defendants who 
were the Co-shebaits filed written statement 
supporting the case of the plaintiff. 


4. It appears that sons and grandsons 
of Satish Roy contested the suit at the trial 
stage but the other defendants who filed the 
written statement did not appear at the trial. 
The Trial Court took the view of a construc- 
tion of both the documents that the plaintiff 
obviously acquired some interest in the ‘Palas’ 
but they were not sufficient to confer full 
title or right. The trial Court also on a fur- 
ther question of adverse possession held 
against the plaintiff and dismissed the suit. 
The appellate Court below, though the ap- 
peal was not contested by any of the res- 
pondents, substantially agreed with the triat 
Court and held that the alienation of Satish 
Roy in favour of the plaintiff by the Arpan- 
nama was not valid and operative against his 
legal heirs and the plaintiff could not claim 
title to Shebaiti right on additional 
reason that the Arpannama was not 
a document of transfer and the Shebaiti 
right was not at all transferred to the plain- 
tiff by this document. The correctness of 
this decision is now challenged before me in 
the present appeal. 

5. The first question that arises for 
consideration is whether the Arpannama is 
a document of transfer of Shebaiti right ab- 
solutely and secondly, whether such Arpan- 
nama could operate as a valid deed of trans- 
fer against the legal heirs of Satish Roy. It 
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appears that the appellate court from a con- 
struction of the operative portion of the 
document Arpannama read with ‘Jjarapatta’ 
found that the executant did not divest him- 
self of Shebaiti right but simply made ar- 
rangement for the proper performance of 
Puja during his Pala. Mr. Mukherjee ap- 
pearing in support of the appeal has contend- 
ed that since the ‘Pala’ or turn of worship 
of Satish Roy by the impugned document 
was made over to plaintiff absolutely and for- 
ever in favour of the appellant and his heirs 
and assignees successively with a further 
covenant binding the executant, his heirs and 
assigns the document must be accepted as a 
deed of transfer of Shebaiti right absolutely. 
This document, it is further argued, if read 
along with the Patta which is a benami 
document would show that the disputed pro- 
perty belonging to the Deity in the share of 
the executant was also transferred with a 
direction to spend Rs. 100/- out of the rent 
reserved for the Sheba Puja of the Deity and 
Rs. 90/- to be paid to the executant. The 
question is whether ‘Pala’ or the turn of 
worship is equivalent to the word or expres- 
sion Shebaiti right. There does not appear to 
be any English synonym of the word ‘Shebait’ 
though the term ‘Pala’ has been translated 
as ‘turn of worship’. Now, worship in the 
present context clearly signifies service to 
God in the turn of particular Shebait which 
only indicates divided rights and duties of 
Shebaitship of the Idol when there are more 
Shebaits than one. It can now be safely said 
on the authority of the proposition laid down 
by the Judicial Committee in Ramanathan 
v. Murugappa, (1906) 33 Ind App 139 (PC) 
that the Shebaits are entitled to carry out 
their duties and management of deity’s pro- 
perties in such order as they think proper. 
The exercise of such Shebaiti rights by rota- 
tion by different Shebaits is, it seems to me, 
commonly called ‘Pala’ in Bengal. It is also 
well established that Shebaitship is not mere 
office but it is admixture both of duties and 
the right to property which is subject to devo- 
lution according to ordinary Hindu Law of 
Succession. See Full Bench decision of this 
Court in Manohar v. Bhupendra, ILR 60 
Cal 452 = (AIR 1932 Cal 791) (FB) and 
Ganesh v. Lal Behary, 63 Ind App 448 = 
(AIR 1936 PC 318). 


6. But before I proceed further I 
must notice at this stage that the appellate 
Court below did not ‘enter into the question 
whether the Ijarapatta was benami document 
but proceeded on the footing that the docu- 
ment was granted really to the plaintiff 
though in the name of defendant No. 5. lt 
is also not disputed in this case that such a 
Patta in favour of the plaintiff by Shebait 
of Debuttar properties was not a valid docu- 
ment. If that be so, then, clearly, under the 
law of vesting as it stands under the rele- 
vant provision of West Bengal Estate Ac- 
quisition Act 1953 (Act 1 of 1954) it is not 
the Shebait or the Deity but the plaintiff 
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who has become a direct tenant under the 
State on the same terms and conditions or, 
it may be, on such further or other terms as 
may be settled by the State. The Deity in 
any case or His Shebait not being in khas 
possession of the property could not retain 
the lands under the Estate Acquisition Act. 
That being the position, it seems clear that 
whatever may be the terms of the document 
of the ‘“Ijarapatta’ the Deity or His Shebait 
has no longer any right, title or interest in 
the properties covered by the Patta in favour 
of the plaintiff. So, in view of the changed 
circumstances the question left for conside- 
tation essentially is whether by virtue of 
Arpannama the plaintiff could acquire the 
Shebait right absolutely or what interest if 
any has been acquired by the plaintiffs in 
the Shebaiti rights of the executant. 

7. Now, it is already seen, that ‘Pala’ 
means divided rights and duties of Shebait 
which mean not merely office but right to 
property. In other words Pala stands for, 
so to say, divided Shebaitship. It is to be 
seen therefore whether this ‘Pala’ was trans- 
ferred absolutely by the Shebait executing the 
Arpannama. On a plain reading of the rele- 
vant provisions of the Arpannama it appears 
that the ‘Pala’ in question was clearly made 
over absolutely in favour of the plaintiff 
and his sons, grandsons, heirs and assigns 
successively as the Shebait transferring his 
Pala bound himself along with his heirs, exe- 
cutors and assigns to pay a sum of Rs. 100/- 
out of the income of the properties of the 
deity which was transferred to the plaintiff 
by ‘Izara Patta’ in the name of the defen- 
dant No. 5 at a rental of Rs. 190/- and fur- 
ther not to demand the return of Pala, so 
long as the plaintiff or his heirs and succes- 
sors would continue to perform the Pala. 
The Appellate Court below in spite of such 
provisions held that the Shebaitship was not 
transferred but the plaintiff was given right 
to perform the Sheba Puja of the deity du- 
ring the five months ‘Pala’ of the Shebait, 
I think such a construction put upon the 
document is erroneous. It is quite clear 
even from the operative portion that the 
‘Pala’ was transferred and not merely the 
tight to perform ‘Sheba’ Puja of the deity. 
It is specifically provided that the ‘Pala’ was 
intended to be transferred absolutely to carry 
on the ‘Deb Sheba’ in the turn of worship 
of the executant after his death by the plain- 
tiff and his heirs and successor. It cannot 
be doubted that ‘Deb Sheba’ in the present 
context would clearly mean the divided rights 
and duties of the particular Shebait and not 
CaM performing Sheba Puja during the 

ala’. 


8. The reasons given, substantially in 
support of such construction are, firstly, that 
the executant reserved for himself the 
balance of Rs. 90/- out of the annual rent 
mentioned in the Patta and secondly, if the 
plaintiff failed to worship the deity properly, 
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he would be entitled to return the Pala to 
the executant- on his heirs. I will deal with 
second reason first. This reason in support 
of the interpretation given by the Appellate 
Court below is not correct. One of the well- 
established rule of construction is that the 
document must be read as a whole. A piece- 
meal reading of the document either of reci- 
tal or operative portion or the covenants can- 
not bring about a fair and proper construc- 
tion of a document. In the instant case the 
executant in the recital of the document made 
it sufficiently clear that for carrying on the 
‘Deb Sheba’ he wanted to make a permanent 
arrangement for several reasons given there 
and with that object in view he transferred 
his Pala of 5 months in favour of the plain- 
tiff who was a co-shebait. These recitais, 
read with the operative portion of the docu- 
ment lead invariably to the only conclusions 
that the Pala in question was transferred in 
favour of the plaintiff and his successors 
absolutely. It may be, there was further 
covenant that if the plaintiff or his succes- 
sors would become unable or unwilling to 
carry on the Deb Sheba, they would be e1- 
ther entitled to appoint a Shebait in his or 
their place or return back the Pala to his 
sons, grandsons or their heirs or successors. 
Such a condition by no means would esta- 
blish that what was transferred was a mere 
_ tight to perform the Sheba Puja of the deity 
during the Pala of five months or created 
only a temporary arrangement. By this con- 
dition no restriction was imposed on the 
right created or conferred upon the plain- 
tiff but in case of his inability or unwilling- 
ness the decision was entirely left with him. 
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9. Then, coming to the first reason, 
namely, the reservation of executant’s right 
to receive a sum of Rs. 90/- out of the total 
rent, I think consideration of this aspect of 
the matter is no longer relevant for as al- 
ready noticed the properties have vested in 
the State. It cannot also be said at the 
same time that with the vesting of deity’s 
estate in the State Shebaitship has ceased to 
exist. There still remains the Shebaiti rights 
which are to be carried on according to the 
turn of each ‘of the Shebaits. It will not, 
therefore, be correct to say that by the trans- 
fer of the ‘Pala’ Shebaiti right of the exe- 
cutant was not transferred. Even assuming 
that a portion of the annual rent covered by 
the Patta in respect of the property of the 
deity was retained by the Shebait that fact 
by itself will not necessarily establish that 
his Shebaiti right was not transferred in 
favour of the transferee under the impugned ` 
document. In my view, appropriation of a 
part of incomes of the Deity’s estate by the 
Shebait himself is not unknown in Hindu 
religious endowments. see Vidyavarathi v. 
Balusami, 48 Ind App 302 = (AIR 1922 PC 
123). In this case it will not be unreason- 
able to suppose from the tenor of the docu- 
ments that the shebaits under the age old 
practice observed in the family used to ap- 
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propriate a part of the income to themsel- 
ves and in the impugned arpannama the 
transferor only retained that right under mu- 
tual agreement and not the shebaiti rights 
considered the matter, therefore, from both 
aspects it must be said that Pala of the She- 
baits was transferred absolutely. 


10. In the view I have taken ıt is 
sufficient to dispose of the appeal but the 
Appellate Court below has further consider- 
ed the second question as to whether even 
if the Arpannama was a document of trans- 
fer of the Shebaiti right, such a transfer 
could, be valid and operative against the 
legal heirs after the death of the executant. 
‘In considering this question the Appellate 
Court below while agreeing with the princi- 
ple that such transferability of the Shebaiti 
right was permissible firstly, if it was for the 
benefit of the deity and secondly, under the 
family customs, found on the second ques- 
tion that no such custom was established in 
the instant case. On the question of benefit 
of the deity the Appellate Court below on 
consideration of several decisions of this 
Court and also certain comments made by 
Dr. Mukherjea, (the Learned Chief Justice 
of Supreme Court) in his “Tagore Law 
Lectures” held on the doctrine of benefit to 
the deity that the transfer of the Shebaiti 
right could not be totally disregarded and 
each case had to be decided on its own facts. 
Even so, it was held, however, that aliena- 
tion of the Shebaiti right in the present 
case in favour of the plaintiff changing the 
line of succession could not be valid and ope- 


tative as against the legal heirs of the 
transferee, of the deity. 
11. Now, the question whether there 


was a family custom permitting transfer of 
Shebaiti right was not in issue and no case 
appears to have been made out that there 
was no such family custom nor the transfer 
of Pala or the Shebait right was not per- 
missible under the family custom. Plainly, 
therefore, such a question is not called for 
a decision in the present case. In any event 
in absence of any such objection raised 
against the transferability of the Shebait right 
under the family custom it may be reason- 
ably inferred that the transfer of the Pala 
was prevalent or permissible under the cus- 
tom of the family to which the deity belong- 
ed. In this case it was noticed that a similar 
transaction took place in the family by which 
the executant of the impugned Arpannama 
purchased from his uncle his Shebaiti right. 
The Appellate Court below held that this was 
not sufficient to establish the custom. But 
the previous sale of the Shebaiti right by the 
uncle of the present executant it, appears, 
was accepted and treated as binding on all 
the other Shebaits. The mere fact that there 
is no evidence of any other transaction relat- 
ing to transfer of Shebaiti right by any other 
Shebait in the past cannot be treated as a 
proper guide to hold that the family custom 
has not been established. In Mahamaya Debi 
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v. Haridas Haldar, (1915) ILR 42 Cal 455 
this Court while laying down that Pala or the 
turn of worship was alienable by custom found 
on evidence that “in practice Kalighat temple 
Palas have been transferred at least during 
90 years, though in a limited market which 
those alone can enter who are qualified to 
become Shebait by birth or marriage, the 
time when this custom originated being un- 
known”. It was further held that “the proof 
of the existence of custom need not be car- 
ried back by direct evidence to the year 1773 
when the Supreme Court was established or 
even to 1793 when the first Regulation was 
passed by Indian Legislature. In this case 
there was a serious dispute on the question 
of existence of custom and, therefore, on the 
evidence adduced showing the practice to be 
existing at least for 90 years, the custom 
was found to have been established but here 
in the instant case as-I have already stated 
the question as to the existence of custom did 
not come in the forefront nor there was any 
issue framed and no rebutting evidence at 
least appears to have been adduced by the 
defendants. In these circumstances, as the 
standard of proof of such family custom can- 
not be uniform, it is not right to hold that 
the custom of transferability of Pala or the 
turn of worship was not in existence in the 
family. 

12. The other qestion, namely, whe- 
ther the Pala is transferable for the benefit 
of the idol does not call for a decision equal- 
ly in this case but even if it does I do not 
see any reason why the transfer of Pala in 
the present case should not be upheld on 
the ground of benefit .of the deity. 


13. It is true, as has been 
by the Lower Appellate Court, 
Dr. Mukherjea in exploding this theory 
has expressed an opinion that cer- 
tain Calcutta decisions which lay down 
this propositions “are of all doubtful 
authority’ and are to a- great ex- 
tent, based upon  misconstruction of 
certain pronouncements of the Judi- 
cial Committee. He has also sought to sup- 
port his comments from the observation 
made by Page, J., in Nagendra Nath Palit v. 
Rabindra Nath, 53 Cal 132 = (AIR 1926 
Cal 490) where the Learned Judge has con- 
demned the doctrine as “heresay which has 
crept into the Hindu Law” substantially on 
the view that the principle enunciated by the 
Judicial Committee in (1875) 2 Ind App 145 
(PC), Prosunno Kumari v. Golab Chand ap- 
plied only to an alienation of temporarili- 
ties of the idol and not the spiritual rights 
and duties the fulfilment of which is prima- 
rily the function of the Shebait. It is, how- 
ever unnecessary to examine this question on 
the facts of the present case for this is a 
point which never formed the subject-matter 
of controversy between the parties at any stage. 
In any case, the transfer in question being not 
to a stranger but to a co-shebait of the deity, 
the proposition laid down by Page, J., in 
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Nagendra Nath’s case ILR 53 Cal 132 = 
(AIR 1926 Cal 490) (Supra) cannot offer any 
obstacle to a question of transfer of She- 
baiti rights on the theory on the benefit of 
the deity. The Appellate Court below, how- 
ever, did not rest its decision on the princi- 
ple indicated in the judgment of Nagendra 
Nath’s case but proceeded further into the 
question on the footing that each case in 
view of the divergence of the Judicial opinion 
had to be decided on its own facts. Thus, 
on a reading of the recital of the impugned 
Arpannama it thought that apprehension of 
the transferor that his successors, legal heirs 
would not perform the Deb Sheba was 
merely imaginary and had no real justifica- 
tion in depriving their legal heirs of their 
Shebaiti right in the deity. In my view 
such an approach to the question is certainly 
erroneous. The question is not one of 
change of line of succession but of the cir- 
cumstances tending to benefit the idol. The 
recital made by the transferor himself in 
the document of transfer, if it is otherwise 
permissible could not be rejected as merely 
imaginary apprehension of the transferor. 
The trial Court as a fact found that heirs of 
the transferors were neglectful of their 
duties, 


In any case in absence of any clear and 
cogent evidence to the contrary, the recital 
in document must be accepted as represent- 
ing the true state of affairs. In this case, 
therefore, there being no evidence showing 
that the statement by the transferor in the 
document impressing the urgency and neces- 
sity of the transfer in favour of the co-she- 
bait for the worship of the idol, no other 
course is left open than to accept those 
statements as correct and in that event, there 
can be little doubt that the transfer was for 
the benefit of the deity. The Appellate 
Court below though referred to the case of 
Nirade Mohini v. Shibadas, (1909) ILR 36 
Cal 975 sought to distinguish it from the 
facts of the present case entirely on a mis- 
appreciation of the principles stated there. In 
my view, the principle laid down in that 
case that the transfer is permissible if it is 
for the benefit of the idol is not based on 
the mere fact that a stranger purchaser was 
challenging the validity of the transfer to a 
co-shebait but on a broader view, namely, 
that such a transfer would be deemed to be 
valid if it is for the benefit of the idol. In 
a later Bench decision of this Court in 
Nirmal Chandra v. Jyotiprasad, 42 Cal WN 
1138 = (AIR 1938 Cal 709), Nirod Mohini’s 
case has been referred to and it has been 
laid down broadly that “special circumstan- 
ces conducive to the benefit of the idol have 
sometimes been held to validate the aliena- 
tion inter, vivos.” This being so, the princi- 
ple thus stated is equally applicable to the 
facts of the present case as the recital of the 
document of the transfer together with other 
circumstances and relevant evidence and 
materials on record sufficiently establish that 
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the instant transfer under Arpannama in 
question made in favour of the co-shebait 
was for the benefit of the deity. In my 
view the decision of the Court of Appeal 
below is not correct. 


14, In the above view of the matter 
it is unnecessary to go into the question of 
adverse possession by the plaintiff which 
though held against him by the trial Court 
was left undecided by the Appellate Court 
below. 

15. In the result this appeal is al- 
lowed, the judgments and decrees of both the 
Courts below are set aside. The plaintiff’s 
suit is decreed. 

Appeal allowed. 
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Smt. Narayani Devi, Plaintiff v. Tagore 
Commercial Corporation Ltd. and another 
Defendants. 


Liquidated Claim Suit No. 1002 of 1966, 
D/- 27-6-1972. 

Index Note: — (A) Contract Act (1872), 
Section 2 (d) — Stranger when can enforce 
contract. 


Brief Note: — (A) Even though under 
the Indian Contract Act the definition of 
consideration is wider than in the English 
Law, yet, the common Law principle is 
generally applicable in India, with the ef- 
fect, that only a party to the contract is 
entitled to enforce the same. But where an 
obligation in equity amounting to a trust 
arising out of contract exists, the beneficiary 
has a right to sue. (Para 23) 


Thus, a bargain between the husband of 
the plaintiff and the defendants, whereunder 
the shares. belonging to plaintiff’s hus- 
band were sold to the defendants and the 
share money remained charged for payment 
of monthly sums both to the husband and 
after his lifetime to the wife, can be enforc- 
ed by wife since an obligation in the nature 
of trust can be inferred from these circum- 


stances. (Paras 27 and 30) 
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Narayani Devi v. T. C. Corpn. 


Ltd. (R. M. Datta J.) [Prs. 1-5] Cal 401 

(1861) 1 B & S 393 = 121 ER 762, 
Twddle v. Atkinson 

(1852) 10 Hare 163 = 68 ER 882, 


Page v. Cox 31 


Bankim Dutt, for Plaintiff; C. Baner- 
jee, for Defendants. 

ORDER: — This is a suit for the re- 
covery of a sum of Rs. 14,000/- due on ac- 
count of principal and Rs. 3915/- as dama- 
ges in respect of interest due and for fur- 
ther damages. The defendant No. 1 Tagore 
Commercial Corporation Ltd. has virtually 
closed down its business and accordingly, 
the plaintiff seeks to claim relief mainly 
against the defendant No. 2, the guarantor 
who is Maharaja Prabinrendra Mohan 
Tagore Bahadur. 


2. A formal agreement, between the 
plaintiff’s husband one Nagendra Lal Saha, 
since deceased, and the defendant company 
as the principal debtor and the said Maha- 
raja Prabirendra Mohan Tagore Bahadur 
as the guarantor, was entered into on or 
about October 5, 1951. 


3. The plaintiff's husband, the said 
Nagendra Lal Saha, held several shares of 
the face value of Rs. 40,500/- in Messrs. L. 
C. Saha Limited. By the said contract it 
was agreed, inter alia, that the plaintiff’s hus- 
band will sell off his said shares in favour 
of the defendant No. 1 in consideration of 
the defendant No. 1 agreeing to pay him i.e., 
to Nagendra Lal Saha during his lifetime 
the sum of Rs. 500/- per month and after 
his death to pay to the plaintiff the sum of 
Rs. 250/- per month, month by month and 
every month during her natural life if she 
would survive her husband. By that agree- 
ment if the defendant company would fail to 
make the said payment then the guarantor 
defendant No. 2 agreed to make due pay- 
ments of the said sums as aforesaid. By the 
said agreement Nagendra Lal Saha also ag- 
reed to surrender, relinquish, and release all 
his right, title and interest, claim and demand 
whatsoever to receive the royalty @ 150/- 
per month from the said Messrs. L. C. Saha 
Limited and agreed to sign, execute and re- 
gister the formal deed surrendering, relin- 
quishing and releasing his said right, title 
and interest, claim and demand whatsoever 
and agreed to cause all necessary parties to 
join in the said deed when called upon by 
the purchaser company to do so at its costs. 


4, In terms of the said agreement 


- since 1951 the defendant company and/or 


Maharaja Prabinrendra Mohan Tagore, the 
guarantor, paid the said sums to the said 
Nagendra Lal Saha during his lifetime and 
after his death from time to time to his 
wife, the plaintiff herein. Nagendra Lal Saha 
died on July 8, 1957. 


5. The plaintiff's case is that the de- 
fendant No. 2 from time to time paid several 
sums in part payment of the sums due under 
the said contract, firstly, to the plaintiff’s hus- 
band and after his death to the plaintiff 
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directly but since September 1, 1961 till April 
30, 1966 he failed and neglected to pay the 
said sum of Rs. 250/- per month which was 
payable to the plaintiff. 


6. The defendant No. 1 has not en- 
tered appearance nor has filed any written 
statement herein. The defendant No. 2 has 
filed a written statement and has denied his 
liability in respect of the plaintiff's claim. He 
has challenged the agreement as void as in- 
valid for want of consideration as a docu- 
ment which is not binding upon the defen- 
dants. It is also pleaded therein that the said 
agreement was not enforceable in law inas- 
much as the same was not a concluded con- 
tract at all because the plaintiff failed and 
neglected to execute the formal deed of 
transfer and/or release and/or , surrender 
and/or relinquishment in respect of the said 
shares and for the royalty thereof. Those 
averments have been made in paragraph 2 
of the said written statement in which alle- 
gation was made against the plaintiff having 
failed and neglected to execute and register 
the proper deed of transfer and/or release 
and/or surrender and/or relinquishment in 
respect of the said shares and in respect of 
the claim for the royalty as mentioned there- 
in in terms of the said purported agreement. 
As already stated, the defendant No. 1 has 
not entered appearance herein. It is difficult 
to follow why the plaintiff should fail and 
neglect to execute and register the proper 
deed of transfer and why the plaintiff should 
be called upon by the defendant No. 1 to do 
so as pleaded in the said paragraph specially 
when payments were being made to the 
plaintiff's husband when he was alive and 
thereafter to the plaintiff for sometime under 
the said agreement. A further point has 
been taken in the said written statement to 
the effect that the plaintiff's claim, if any, 
is barred by the law of limitation. 


7. An important point has also been 
urged by and on behalf of the defendant 
No. 2 to the effect that since the plaintiff 
was not a party to the said agreement which 
was entered into by her husband and the 
defendants herein, she was not legally en- 
titled to any benefit under the same and she 
had not acquired any right to sue the de- 
fendants under the said agreement. Accord- 
ingly, the suit is wholly misconceived. 


8. The following issues were settled 
at the trial: 

1. Did the defendant No. 1 fail or neg- 
lect to pay the monthly sums in terms of 
the agreement dated October 5, 1951 as al- 
leged in paragraph 3 of the plaint? 

2. Is the plaintiff not entitled to any 
benefits under the said agreement dated Octo- 
ber 5, 1951 as alleged in paragraph 4 of the 
written statement? 

3. Has the defendant No. 2 any obliga- 
tion or liability to make any payment to the 
plaintiff under the said agreement? 


Narayana Devi v. T. N. Corpn. Ltd. (R. M. Datta J.) 


ALR. 


4. Is the plaintiff’s claim or any part 
thereof barred by limitation? 


5. Does the plaint discloses any cause of 
action? 

6. To what relief, if any, is the plaintiff 
entitled? 

Issues Nos. 1 and 3: 


9. I shall first take up issues Nos. 1 
and 3 which can be dealt with together. On 
behalf of the plaintiff reliance has been plac- 
ed on the correspondence which would sug- 
gest that such monthly sums were payable 
to the plaintiff by the said guarantor. In 
the letter dated June 25, 1960 (Exhibit ‘C’) 
there is a clear admission by the defendant 
No. 2 to the effect that he would make the 
payment of half the amount of the arrear on 
June 22, 1960. He regretted that he was un- 
able to arrange for the money for payment. 
By the said letter he also requested them 
not to file any suit for another 15 days with- 
in which time he promised to pay the arrear 
dues. The said letter referred to two other 
letters dated June 3, 1960 and June 20, 1960 
which formed part of Exhibit ‘A’. The letter 
dated June 3, 1960 was written by Messrs. 
Nahar & Datta, attorney for the plaintiff to 
the defendant No. 1 whereby the agreement 
was set out and on the basis of the agree- 
ment claims were made for arrears of 
monthly sums payable thereunder to the ex- 
tent of a sum of Rs. 6900/- due upto May, 
1960. The letter dated June 20, 1960 was a 
reminder to their letter dated June 3, 1960 
addressed to the defendant No. 1 and the 
same recorded that on June 15, 1960 the 
Chairman of the defendant No. 1 being the 
said Maharaja Bahadur P. M. Tagore as- 
sured that he would be in a position to say 
when he would settle the claim. By the said 
letter payment was again demanded and upon 
default in making the payment, the said soli- 
citors threatened to take action by filing a 
suit. 

10, On behalf of the defendant No. 2 
it is argued that the plaintiff has failed to 
prove her case and has failed to discharge 
the onus in respect of those two issues. The 
above correspondences would show that the 
plaintiff was entitled to the payment of some 
amount which was admitted to be due as 
appeared from the evidence on record, and 
from the probabilities or legal inferences de- 
rived from the admitted facts on record the 
court is in a position to come to the find- 
ing that the obligations under the said con- 
tract were duly performed by the said Nagen- 
dra Lal Saha. It is contended on behalf of 
the defendant No. 2 that even though an 
issue has been raised, the plaintiff has not 
made any effort to satisfy the Court that 
the shares were transferred or that formal 
deeds as mentioned in the said agreement 
were executed by the said Nagendra Lal 
Saha. It is argued that there might be evi- 
dence showing liability for payment but the 
Same cannot amount to a legal liability to 
pay unless it is proved that the shares were 


1973 


transferred and the deeds were executed in 
favour of the defendant No. 1 = as 
per terms of the said agreement. 
The only evidence that has been led 
is in question No. 17 which was put to 
Jogindra Lal Saha and which reads as fol- 
lows:— 


f “Q. 17. With regard to the agreement 
between your brother and the defendants, 
would you tell my lord if you have any per- 
sonal knowledge as to what happened to the 
shares which were being held by your bro- 
ther Nagendra? All these transactions had 
been completed. Nagendra Saha transferred 
all shares to Maharaja Prabirendra Mohan 
Tagore on the basis of the agreement that 
has been executed by Maharaj Bahadur.” 


i. On the basis of the aforesaid 
evidence adduced on behalf of the plaintiff 
it was contended by Mr. Bankim Dutt that 
there was positive evidence to the effect that 
the formalities prescribed under the said 
agreement had been completed and the same 
were so done on the basis of the said agree- 
ment. It is true that Jogindra Lal Saha in 
his evidence has stated that the shares were 
transferred to the Maharaja but by that he 
must have meant the company of which the 
Maharaja was, at all material time, the 
Chairman and/or the Managing Director. 


12. The correspondence tendered 
herein would also support the plaintiff’s case 
that the Maharaja was accepting the letters 
addressed to the defendant No. 1 and had 
been giving replies in respect thereto to the 
plaintiff or her solicitors. By the letter dated 
June 25, 1960 (Ext. ‘C’) the Maharaja has 
acknowledged receipt of all such letters even 
addressed to the defendant No. 1 and on 
the basis of such letters has acknowledged 
full liability to the plaintiff to make full pay- 
ment under the said agreement dated Octo- 
ber 5, 1951. The oral evidence adduced here- 
in and the documentary evidence in support 
thereof leave no doubt in my mind that the 
Maharaja was acting not only on his own 
behalf as the guarantor but also on behalf 
of the principal debtor being the defendant 
No. 1 herein on the basis of the said agree- 
ment. In fact and in effect he adopted the 
agreement as Chairman of the defendant No. 
l and as the guarantor under the said agree- 
ment and in both the said capacities he in- 
tended to make it an effective and valid 
agreement so as to bind him in both the 
capacities to the plaintiff. Neither the defen- 
dant No. 1 nor the defendant No. 2 adduc- 
ed any evidence contrary to what has been 
adduced on behalf of the plaintiff. I have 
come to the finding that the company had 
all throughout been represented by the de- 
fendant No. 2. 


13. On the question as to whether 
the defendant No. 1 failed to pay the monthly 
sums to the plaintiff or not so as to make 
the guarantor liable, the plaintiff’s letter dated 
June 3, 1960 would reveal that a sum of 
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Rs. 850/- was paid from time to time in in- 
stalments by the defendant No. 1 through its 
Chairman the said Maharaja P. M. Tagore. 
After giving the company credit for the said 
sum a demand was made for the balance 
sum from the company in respect of the 
monthly payments payable under the said 
agreement. The receipt of the letter was ac- 
knowledged by the Maharaja’s letter dated 
June 25, 1960 (Ext. ‘C’) and such liabili- 
ty had been admitted. In my opinion, it was 
the defendant No. 1 who could come and say 
that no such sums were paid by the company 
but the defendant No. 1, as stated above, nei- 
ther filed any written statement nor gave evi- 
dence to the contrary. In so far as the 
defendant No. 2 is concerned he has also 
chosen not to adduce any evidence 
on his behalf. Under those circum- 
stances, my finding is that in spite of de- 
mands the defendant No. 1 failed and neg- 
lected to pay the balance sums due and 
owing from the defendant No. 1 to the plain- 
tiff and, accordingly, the defendant No. 2 as 
the guarantor became liable to pay such 
amounts to the plaintiff. To my mind, there 
is enough evidence to the effect that the 
liability on the part of the guarantor duly 
arose upon the failure on the part of the 
company to pay the arrear dues to the plain- 
tiff. I am also satisfied that all formalities 
in respect of the transfer of the 
shares were observed on behalf of 
the plaintiff long time back and du- 
ring the lifetime of Nagendra who also 
received the monthly sums under the said 
agreement. On the evidence on record and 
in the absence of any evidence to the con- 
trary on behalf of the defendants, this Court 
is entitled to draw the legal inference from 
the admitted or proved facts that unless such 
formalities had been observed the defendant 
company would not have made any pay- 
ment to Nagendra at any point of time or 
to the plaintiff, since Nagendra’s death. 

14. In paragraph 6 of the written 
Statement the defendant No. 2 has alleged 
that Nagendra committed breaches in perform- 
ing his part of the said agreement dated 
5-10-1951, and the issue was sought to be rais- 
ed by Mr. Banerjee on those pleadings but the 
same was not allowed to be raised in the 
manner it was suggested because it was 
understood that under these two issues Nos. 1 
and 3 the said allegations could be consider- 
ed. In my opinion, since payments have all 
along been made under the said agreement, 
the onus was on the defendant to show that 
such formalities were not observed and in 
the absence of any such evidence the plain- 
tiff is not called upon to lead further evi- 
dence besides what have been adduced to 
show that such transfers were actually effect- 
ed by Nagendra. The evidence on record 
proves that such shares were handed over to 
the Maharaja for effecting the transfer and 
that would go to show that the plaintiff’s 
predecessor performed his part of the obliga- 
tion under the said agreement. 
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15. Mr. C. Banerjee has argued that 
the plaintiff has failed to prove that there 
was any consideration for the said guarantee. 
I am satisfied from the prima facie evidence 
adduced before me that there was such consi- 
deration and in the absence of any positive 
evidence either oral or documentary adduced 
on the part of the defendants that there was 
no such guarantee, this Court will be justified 
in relying on the said prima facie evidence. 
The fact remains that the Maharaja was the 
Chairman of the defendant No. 1 and as 
such Chairman also he was interested to pur- 
chase the said shares from Nagendra and as 
a share-holder ‘and the Chairman of the 
Board of Directors of the said company he 
was to derive benefit out of the said trans- 
action. In any event, the correspondence 
will show that the Maharaja had been acting 
as a guarantor all throughout and he had 
acknowledged his liability to the plaintiff as 
such guarantor and on that basis he had 
been making payments. Under such circum- 
stances it is now idle on the part of the de- 
fendant No. 2 to raise that point and that 
again, without calling any evidence to’ show 
to the contrary. In fact no such dispute was 
ever raised before. 


16. Mr. Banerjee has argued that the 
payments made by the Maharaja, ipso facto, 
did not attach any liability to him. He had 
no legal liability to pay. Such payments 
had been made not under the agreement 
but on the basis of the promise to pay with- 
out any consideration. According to him 
such payments might at best be evidence of 
his promise to pay but the legal liability 
could not arise by reason of such payment 
and it could not be contended that such 
payments were made in furtherance of any 
agreement or guarantee. On the basis there- 
of, it was argued, that Exhibit ‘C’ could not 
help the plaintiff to establish any legal lia- 
bility. In my opinion, if the Maharaja had 
come to the witness box to explain under 
what circumstances he had made the pay- 
ments and if he could give any valid expla- 
nation as to why he made the said admis- 
sion by Exhibit ‘C’ or if that admission could 
be explained by him by oral evidence then 
pnly the above argument put forward by Mr. 
Banerjee could have some relevance but in 
the absence of any evidence to that effect, in 
my opinion, the said Exhibit ‘C’ has to be 
read in accordance with its apparent tenor 
which clearly shows acknowledgment of lia- 
bility on the part of the Maharaja as such 
guarantor to make the payments to the plain- 
tiff under the said agreement. 

17. I accordingly answer the 
issues as follows:— 

Issue No. 1: The answer is in the affir- 
mative. 

Issue No. 3: Is also answered in the af- 
firmative.- ' 

18. Issue No. 4: In the case of Sant 
Lal Mahton v. Kamala Prasad, 1952 SCR 


said 
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116 at p. 123 = (AIR 1951 SC 477) the 
Supreme Court observed: 

“If the plaintiff’s right of action is ap- 
parently barred under the statute of limita- 
tion, Order 7, Rule 6, of the Code of Civil 
Procedure makes it his duty to state specifi- 
cally in the plaint the grounds of exemption 
allowed by the Limitation Act upon which 
he relies to exclude its operation.” 


There is no such averment in the plaint. 
There is a vague pleading relating to acknow- 
ledgment by the letter dated June 25, 1960. 
Accordingly the claim is clearly barred by 
limitation for the period starting from Sep- 
temper 1, 1961, till May 23, 1963 but in 
view of the fact that the monthly payments 
constitute a continuing cause of action in 
respect of the payment for each month, such 
claim, if otherwise maintainable, cannot be 
barred by limitation for the period of 3 
years immediately preceding the date of the 
filing of the suit. The suit having been 
filed on May 24, 1966 the period commenc- 
ing from May 24, 1963 is within the period 
of limitation. I answer the issue accord- 
ingly. 

19. Issue No. 5 has not been pressed 
and is accordingly decided against the defen- 
dant No. 2. 


20. The only issue that remains to 
be considered is issue No. 2. In paragraph 4 
of the written statement it is pleaded that 
inasmuch as the plaintiff is not a party to 
the said agreement dated October 5, 1951, 
she is not entitled to any benefit under the 
said purported agreement and accordingly, 
her suit was wholly misconceived. This 
raises an important question of law. 

21. In. paragraph 4 of the written 
statement it is pleaded as follows:— 

“This defendant further states that, in 
any event, inasmuch as the plaintiff was not 
a party to the said agreement dated October 
5, 1951 and the said purported agreement 
was not made by and between the plaintiff 
and the defendant, she was and is not en- 
titled to any benefit under the said purported 
agreement and this suit instituted by her to 
enforce her alleged right under the said pur- 
ported agreement is therefore, wholly miscon- 
ceived and is liable to be dismissed.” 


22. It is argued that the plaintiff can- 
not sue the defendants under the agreement 
in which she was not a party. The contract 
was entered into by and between the said 
Nagendra Lal Saha, the husband of the 
plaintiff and the two defendants herein. Under 
the said contract after the death of the said 
Nagendra Lal Saha a sum of Rs. 250/- per 
month would be payable by the defendant 
No. 1 and on its failure, by the defendant 
No. 2, to the plaintiff so long she would be 
alive. The question before me is, can the 
benefit that was conferred on the plaintiff by 
the parties to the said agreement be enforced 
by the said beneficiary at law? In other 
words, is the agreement herein, of such a 
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nature which would create any such obliga- 
tion so as to entitle the plaintiff to any 
equitable relief? Does it create an obligation 
in the nature of or amounting to a trust? 


23. A series of judgments of the 
Courts in England as also of India have been 
cited from the bar. It appears that the Jaw 
is that even though under the Indian Con- 
tract Act the definition of consideration is 
wider than in the English Law, yet the com- 
mon Law principle is generally applicable in 
India, with the effect, that only a party to 
the contract is entitled to enforce the same. 
It is to be noted that in some exceptional 
cases, such as Nawab Khwaja Muhammad 
Khan v. Nawab Husaini Begum, (1910) 37 
Ind App 152 (PC), Deb Narayan Dutt v. Ram 
Sadhan Mandal, ILR 41 Cal 137 = (AIR 
1914 Cal 129) and several others the above 
common law principles have not been applied. 
In one of such exceptional cases the Courts 
found that an obligation in equity amount- 
ing to a trust arising out of such contract 
did exist and as such the beneficiary had the 
tight to sue. 


24. The plaintiff has pleaded that 
there is an obligation in the nature of trust 
arising out of the said contract entered into 
by and between her husband and the defen- 
dants. In paragraph 3 (a) of the plaint the 
plaintif has pleaded that the defendants were 
and are estopped from disputing their liabi- 
lity to tbe plaintiff under the said agree- 
ment because the defendants treated the 
plaintiff as a party to the said agreement 
and after the death of the said Nagendra Lal 
Saha, paid various sums to the plaintiff in 
terms of the said agreement. The plaintiff 
has also pleaded by way of amendment 
that by the letter dated June 25, 1960 writ- 
ten by the defendant No. 2 to the plaintiff’s 
solicitors the said defendant admitted and 
accepted liability to the plaintiff in terms of 
the said agreement and requested the 
plaintiff to grant him time to make the pay- 
ment and not to sue for the money. The 
plaintiff has suffered prejudice by acced- 
ing to his said request. On the basis of the 
aforesaid pleading it is contended that the 
defendants are estopped from disputing their 
liability to the plaintiff, 


25. Moreover, paragraph 2 of the 
written statement of the Maharaja contains 
a very vital admission to the effect that 
under the said agreement the plaintiff was 
called upon by the defendant No. 1 and in 
spite thereto the plaintiff failed: and 
neglected to execute and register proper deed 
of transfer and/or release and/or surrender 
and/or relinquishment in respect of the 
shares and the claim for royalty. This is clear 
admission that according to the defendant 
No. 2 the defendant No. 1 called upon the 
plaintiff to perform her obligation under 
the said agreement. In other words, the de- 
fendants by their conduct treated the plain- 
tiff as a party to the said agreement. 
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26. Tt has been argued on behalf of 
the defendant No. 2 that this is a mistake 
and in the place of the plaintiff the name of 
her husband was intended to be pleaded. If 
that was so, the same could be corrected by 
applying for an amendment to that effect or, 
at least, the defendant No. 2 could have 
come to the witness box and could have led 
evidence to that effect. None of the steps 
were taken and the admission uptill now has 
been allowed to stand. 


27. In my opinion, even if it is held 
that there was no privity between the plain- 
tiff and these two defendants, when the said 
contract was entered into, yet in the facts and 
circumstances of this case, it must be held 
that the two defendants have created such 
privity with the plaintiff by their conduct 
and by acknowledgment and by admission, 
as stated above and they have constituted 
themselves the agent of the plaintiff. Such 
admission will also be found in Exhibit ‘C’ 
and such conduct will be found from the evi- 
dence both oral and documentary. This is 
a case which comes directly within the excep- 
tions to the general doctrine that the stran- 
ger to the agreement cannot sue to enforce 
his right because of want of privity between 
the promisor and the stranger (Vide: obser- 
vation of the Division Bench of this Court 
in Jnan Chandra Mukherjee v. Monoranjan 
Mitra, AIR 1942 Cal 251 at p. 252). 

28. The next question to be consider- 
ed is whether from the language of the agree- 
ment itself it can be held that a trust was 
created in-favour of Narayani Debi. 


29. It is provided in clause 8 of the 
said agreement that the said shares remained 
charged for the payment of the monthly sums 
provided therein both to the husband and after 
his lifetime to the wife. That is one of 
the terms of the said agreement. Then 
again, the character of the money is nothing 
but the sale proceeds of the said shares. 
Nagendra intended and the parties bargain- 
ed thereby that instead of the sale proceeds 
being paid immediately the same was to be 
payable in monthly instalments and was so 
calculated that the same would cover the 
limetime of Narayani and on that basis pro- 
vision was made by Nagendra in such a way 
that every month she would get out of the 
sale proceeds a sum of Rs. 250/- to maintain 
herself and for that purpose Nagendra en- 
trusted the entire sum to the company and 
to the Maharaja for his own benefit during 
his own lifetime and thereafter for the bene- 
fit of his wife during her lifetime. It was 
Nagendra’s money and the two defendants 
were entrusted with that sum for the sole 
purposes of disbursements in the manner as 
provided in the said agreement. 


30. By taking into account the posi- 
tion of the parties including Nagendra, vis-a- 
vis the defendants, the nature of the money 
that was entrusted with the defendants by 
Nagendra under the said agreement, and the 
nature of the provisions made in the said 
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agreement, I have no doubt in my mind that 
an equity was created in favour of the plain- 
tiff to entitle her to sue for the said sum. An 
obligation in the nature of a trust can cer- 
tainly be inferred from all these surrounding 
circumstances and in the very special facts 
and circumstances of this case. 


` 3i. The point which is before me for 
determination is, in my opinion, also covered 
by the English decision in Page v Cox, re- 
ported in (1852) 10 Hare 163 = 68 ER 882. 
There the testator and his wife’s sister’s hus- 
band entered into partnership articles with 
a proviso that if the testator should die in 
course of the partnership, the testator’s widow 
should be entitled to the interest to be left 
by the testator. Sometime prior to entering 
into the said partnership the testator who 
was a tradesman, by his will, bequeathed the 
interest to his wife’s sister whose husband 
and the testator entered into the said part- 
nership. Turner V. C. held that the effect of 
the agreement between the said two partners 
was to create an obligation in equity upon 
the surviving partners and in that respect it 
did not differ from a trust. In other words, 
the said partnership articles created a trust 
in favour of the widow of the testator. Such 
a trust was founded on contract and as such 
was capable of being enforced. 


32. It it to be noted that the said 
agreement could be enforced by the plain- 
tiff’s husband during his lifetime because he 
was a party to the same. The question is 
whether after his lifetime the wife being the 
plaintiff herein could enforce the same against 
the defendants. As observed by the Bench 
decision of this Court in District Board, 
Malda v. Rai Bahadur Chandra Ketu Narayan 
Singh, AIR 1937 Cal 625 at p. 630: “The 
question whether in a particular case there 
is an obligation in the nature of a trust in 
favour of a third party arising out of a con- 
tract will depend on the facts of the case.” 


33. In the facts and circumstances of 
this case both the defendant No. 1 and the 
guarantor bound themselves to pay to the 
plaintiff by accepting the position that she was 
entitled: to the benefit under the said agree- 
ment. By the terms of the said agreement 
an equity was created in her favour and such 
equity entitled her to enforce her claim. The 
obligation that was created in equity, in the 
facts of this case, did not differ from a trust. 
In fact, it was in the nature of a trust in 
favour of the plaintiff. The sale of the shares 
was completed by the said agreement. Only 
the payments were entrusted to the defend- 
ants to be made to Nagendra and after his 
lifetime to his wife, that indeed, was an 
obligation in the nature of a trust. 

34. In those respects, as discussed 
above, this case must be regarded as an ex- 
ception to the general rule as laid down in 
Twddle v. Atkinson, (1861) 1 B & S 393 = 
121 ER 762. I, accordingly, answer issue 
No. 2 as follows :—~ 
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35. The plaintiff has a right to sue the 
defendants under the said agreement. The 
plaintiff is entitled to the benefits under the 
said agreement dated October 5, 1951 and 
the allegations in paragraph 4 of the written 
statement do not show the correct legal posi- 
tion. 


36. This disposes of all the issues 
except issue No. 6 under which I shall now 
pass a decree to which the plaintiff is entitled 
to in this suit both against the defendant 1 
and also against the defendant No. 2 as 
follows : 


37, The plaintiff would be entitled to 
a decree for Rs. 9,000/- in respect of the 
arrear payments due for the period from 
May 24, 1963 to May 24, 1966 being the 
date of the institution of the suit. The plain- 
tiff would also be entitled to interest on the 
said sum which is assessed at a sum of 
Rs. 800/- upto the date of the suit and there- 
after interim interest on the sum of Rupees 
9000/- at the rate of 6% per annum from 
the date of the suit till the decree herein 
and thereafter interest on decree at the rate 
of 6% per annum. The plaintiff will be en- 
titled to the cost of the suit and certified for 
two counsel as against the defendant No. 2. 


Suit decreed. 
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Union of India, Appellant v. Bauria 
Cotton Mills and Co. Ltd., Respondent. 

Appeal From Appellate Decree No. 227 
of 1964, D/- 16-2-1972. 

Index Note:— (A) Civil P. C. (1908), 
O. 41, R. 2 — Grounds of Appeal — Leave 
to raise new point — When permissible. 

Brief Note :— (A) While Court can suo 
motu raise a new point of law provided it 
would not prejudice the parties, the Court 
will not be justified in introducing a new 
question except where no doubt exists that 
record contains full evidence of both parties 
on the new point or the point is a pure ques- 
tion of law, and it is expedient in the interest 
of justice to consider and decide the point. 

(Para 22) 


Thus the Court would not be justified in 


. allowing a party to raise plea of dedication 


for the first time in appeal where the party 
had in lower Court claimed easement, con- 
tract and equity. The fact that the other 
party did not object to it is of no con- 
sequence. (Paras 15, 17, 18, 23) 
Cases Referred : Chronological Paras 
AIR 1965 SC 1325 = (1965) 2 SCR 
661, Chittoor Subbanna v. Kudappa 
Subbanna 
AIR 1964 SC 164 == (1964) 3 SCR 
634, Kunju Keshavan v. M. M. 
” Philips’ 
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AIR 1964 SC 907 = (1964) 1 SCR 


495, Ittyavira Mathai v. Varkey 
Varkey 23 
AIR 1959 SC 24 = 1959 SCR 1309, 
Radha Sundar Dutta v. Mohd. 
Jahadu Rahim 9, 12 


AIR 1958 SC 512 = 1959 SCR 213, 
Keshavlal Lallubhai Patel v. Lalbani 


Trikumlal Mills Ltd. 9, 13 
AIR 1930 PC 57 (1) = 58 Mad LI 7, 

Siddik Mohd. Shah v. Mt. Saran 22 
1914 AC 338 = 83 LJKB 745, Folk- 

stone Corpn. v. Brockman 18 


(1905) 2 Ch D 188, A. G. v. Antrobus 19 
(1904) 31 Ind App 154 = ILR 29 Bom 
1 (PC), Shivabasava Kom Aningavda 


v. Sangappa Bin Amingavda 7 
(1838) 8 Ad & EL 99 = 112 ER 773, 
Barraclough v. Johnson 20 


P. N. Mitra, Ajoy Kumar Basu, for Ap- 
pellant; B. Das, Murari Mohan Mukherjee, 
for Respondent. 


JUDGMENT :— This appeal is by the 
defendant, — the Union of India, represent- 
ing the South Eastern Railway and it arises 
out of a suit brought by the plaintiff com- 
pany for declaration of a right of easement 
and a right of passage over the disputed land 
as described in the schedule to the plaint and 
for a permanent injunction. 


2. The plaintiff’s case, in substance, 
was that the plaintiff No. 1 and its sister 
company plaintiff No. 2 had been running 
mills in Fort Gloster mouja. A district board 
road known as “Damjur Road” runs upto 
the mills, at one end crosses the Railway line 
of South Eastern Railway over a level cros- 
sing to the east of Bauria Railway Station 
and continues towards the north. To meet 
the requirements of heavy vehicular traffic, 
the plaintiffs constructed a wider one mile 
long private road upon their own land at a 
considerable cost and linked up the same 
with the said District Board Road at the 
level crossing. At the time of construction 
of the said road, the Managing Agent of the 
plaintiffs company carried on negotiation 
with the authority of the Bengal Nagpur 
Railway for a through passage of the vehi- 
cular traffic along their private road and 
over a portion of the Railway’s land being 
plots Nos. 1111 and 1122 of khatian No. 30 
of mouja Burikhal. The terms settled upon 
the negotiation were, that the Railway would 
do the earth work for the road within the 
boundaries of Bauria Railway Station free 
of costs; that the plaintiff company would 
metal the road within the Railway boundaries 
and maintain with proper repairs at the cost 
of the company. The road within the Rail- 
way boundary shall be considered as public 
one and no toll should be charged for traffic 
for it. On the road outside the Railway 
boundary, the company would charge tolls 
on vehicular traffic, foot-passengere being 
allowed to use it free of costs and are provid- 
ed with passage over it on such day in the 
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year that the plaintiff company considers it 
necessary to close it. 


3. The suit was contested by the 
Union of India. The defendant denied about 
the agreement over the suit land as alleged by 
the plaintiffs and it contended that no terms 
were settled on the basis of any such negotia- 
tion. The disputed land was acquired by the 
Government under the Land Acquisition Pro- 
ceedings for the use of Bengal Nagpur Rail- 
way and the title of suit land was ak 

e 
plaintiff-company never acquired the right of 
way over the disputed path-way by continuous 
and uninterrupted user for over twenty years 
and no obligation undertaken by the Railway 
authorities ripen into a legal right in favour 
of the plaintiffs as alleged. 


4, The trial Court dismissed the 
plaintiffs suit upon the findings that the 
plaintiff company had neither acquired any 
right of easement over the disputed road by 
prescription as the land was used by them 
for less than sixty years, nor by any contract, 
or in equity, although it found. that the plain- 
tiff-company used the road openly, peaceably 
as of right and without interference for more 
than twenty years. 


5. On appeal, the Court of appeal 
below also agreed with the findings of the 
trial Court and did not uphold the plaintiffs 
claim for right of way over the disputed land 
by way of easement or by contract and equity 
but set aside the judgment and decree of 
the trial Court and decreed the plaintiffs’ suit 
upon a new plea of dedication raised by the 
plaintiff with leave of the Court under O. 41, 
R. 2, Civil P. C. The Court of appeal below 
found that all along the conduct of the State 
vis-a-vis the disputed land was one of acqui- 
escence to the user of the same by the public 
as a high way and from this long user of 
the same by the public as a high way since 
1911, the dedication could be inferred. The 
learned Additional District Judge ultimately 
came to the conclusion that dedication by 
the Railway had been accepted and acquiesc- 
ed by the State and upon these findings grant- 
ed the plaintiff No. 1, as a member of the 
public, a decree for its claim of right of way 
over the disputed land. The suit of the 
plaintiff No. 2, however, was dismissed. The 
defendant, being aggrieved against the said 
judgment and decree of the Court of appeal 
below preferred this second appeal in this 
Court. 

6. Mr. Mitra, appearing on behalf of 
the appellant, contended that the learned 
Additional District Judge erred in law in 
allowing the plaintiff, under the provisions of 
Order 41, Rule 2, Civil P. C., to raise a new 
point of dedication of the disputed land when 
it was not pleaded in the plaint; no issue 
was either raised or framed by the trial 
Court; no ground of appeal had been taken 
in the Court of appeal below. The trial 
was on specific issues viz. had the plaintiff 
company their alleged right of easement 
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over the disputed property and were the 
plaintiffs and the co-plaintiffs entitled to a 
right of passage by contract and in equity 
over the disputed property. The pleadings 
and issue, Mr. Mitra contended, did not give 
rise to contest on any other kind of right. 
The new plea of dedication was a question 
of fact, so the Court of appeal below was 
not justified in allowing the plaintiffs to 
Taise such a plea for the first time in appeal. 


7. Mr. Mitra further contended that 
the Court of appeal below decreed the suit 
upon a case not raised by the parties and to 
which no evidence had been directed. That 
was a substantial error or defect in the pro- 
cedure which produced error or defect in 
the decision of the case upon the merits 
within the meaning of Section 100 (1) (c) of 
the Civil P. C. Mr. Mitter in this connection 
drew my attention to certain observations of 
the Privy Council in the case of Shivabasava 
Kom Aningavda v. Sangappa Bin Amingavda, 
reported in (1904) 31 IA 154 at p. 159. 


8. In that case the trial Court found 
that adoption of the respondent was legal and 
valid; the Court of appeal below found on 
facts that there was no legal adoption. The 
High Court set aside the judgment of the 
lower appellate Court. It was urged before 
the Privy Council that the High Court had 
no jurisdiction in deciding a second appeal 
to interfere with the findings of the lower 
appellate Court. To that, the Privy Council 
observed that the lower appellate Court did 
dispose of the suit upon a case not raised 
by parties, and to which evidence had not 
been. directed and that, was a substantial 
error or defect of procedure within the mean- 
ing of Section 584 which corresponds to Sec- 
tion 100 of the Civil P. C., 1908. 


9. Mr. Das appearing on behalf of 
the respondent, contended that the facts were 
already on the record, so no higher right was 
given by the Court of appeal below by allow- 
ing the plaintiffs to raise the point of dedica- 
tion. Moreover, the defendant did not ob- 
ject of raising such a point. Therefore, it 
could not be said that the defendant took 
the new point by surprise and had no op- 
portunity to meet that point while the litiga- 
tion was in the Court of appeal below. The 
parties went to trial fully understanding the 
facts already on record. So, absence of fram- 
ing of a specific issue did not lead to a mis- 
trial sufficient to vitiate the decision. In this 


connection Mr. Das relied upon the decision” 


of the Supreme Court, Kunju Keshavan v. 
M. M. Philip, reported in AIR 1964 SC 164 
and as regards raising of the new plea, he 
relied upon the three decisions of the Supreme 
Court: Radha Sundar Dutta v. Mhd. Jahadur 
Rahim, AIR 1959 SC 24; Keshavlal Lallubhai 
Patel v. Lalbani Trikumlal Mills Ltd., AIR 
1958 SC 512; Chittoori Subbanna v. Kudappa 
Subbanna, AIR 1965 SC 1325. 


10. In Kunju Keshavan’s case (AIR 
1964 SC 164), the Supreme Court observed 
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that when the parties went to trial fully un- 
derstanding the central fact whether the 
succession as laid down in Ezhava Act ap- 
plied to one Bhagabati Valli or not, absence 
of issue, therefore, did not lead to a mis- 
trial sufficient to vitiate the decision. The 
plea was hardly needed in view of the fact 
that the plaintiff made the following plea in 
the replication, “the suit property 
was obtained as the Makkathayam property 
by Bhagabati Valli under the Ezhava Act 


11. In view of the fact that the plain- 
tiff has specifically stated his case in the re- 
joinder and both parties understood what 
would have been the issue in the case, in that 
context the Supreme Court held that absence 
of issue did not lead to mis-trial but in the 
instant case there is no whisper in the plaint 
or in the written statement about the dedica- 
tion and the decision on the question of 
dedication without framing an issue, in my 
opinion, is a mist-trial which vitiates the deci- 
sion. The above decision of the Supreme 
Court as referred to by Mr. Das is distin- 
guishable and does not apply to the facts and 
circumstances of the present case. 


12. In Radha Sundar’s case (AIR 1959 
SC 24), the appellant sought to raise the con- 
tention regarding the true nature of a grant, 
a chaukidari chakran land for the first time 
in appeal. The Supreme Court held that the 
construction of the terms in the document 
is a question of law and no evidence is ad- 
missible on a question of construction of a 
grant which must be based solely on the 
terms of the document where there is no 
dispute as to how the contents of the docu- 
ment are related to the existing facts. 


13. In Keshab Lal’s case (AIR 1958 
SC 512) the Supreme Court held that where 
the plea raised is a plea of law based solely 
upon the construction of a letter which is 
the basis of the case for extension of time 
for the performance of the contract, it was 
competent to appeal Court to allow such a 
plea to be raised under Order 41, Rule 2, 
Civil P. C. 


14. The next case referred to by Mr. 
Das, is Chittoori Subbanna, (AIR 1965 SC 
1325). In that case also the Supreme Court 
held that a pure question of law not depen- 
dent on the determination of any question 
of facts should be allowed for the first time 
in the ground for appeal by the first appel- 
late Court. 

15. In all the above three cases re- 
ferred to by Mr. Das, the Supreme Court 
held that a pure question of law can be 
raised for the first time in the appellate 
Court but dedication is a question of fact 
and without statement of fact and evidence 
in support of it, it is not permissible to raise 
the question of fact for the first time before 
the Court of appeal below. Therefore, in my 
view, the above decisions of the Supreme 
Court as referred to by Mr. Das, have got 
no application to the present case. 
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16. Mr. Das next contends that dedi. 
cation is a matter of legal inference to be 
drawn from the proved facts. When the 
Court of appeal below, ............ the final 
Court of facts, has drawn such an inference, 
this Court in second appeal should not inter- 
fere with that findings. 


17. Inference is forming of a conclu- 
sion from premises either by induction or 
deduction. So without any premises there 
cannot be any inference. Presumption of 
dedication is a question of fact and the inten- 
tion to dedicate animus dedicandi, as 
a public way can be inferred against a per- 
son who at the material time, is the absolute 
owner of the land. In the instant case, 
Bengal Nagpur Railway was a lessee and not 
the actual owner of the land. A lessee without 
the consent of the owner cannot dedicate land 
as a public way. There is no such evidence 
of consent by the owner for such dedication. 


18. It has been laid down by Lord 
Atkinson in Folkstone Corporation v. Brock- 
man, 1914 AC 338 that proof of long con- 
tinuous and uninterrupted user of a way by 
the public, though it is evidence from which 
dedication may be inferred, does not create 
a presuptio juris in favour of dedication 
which, unless rebutted, must prevail. In the 
present case, the new plea of dedication was 
raised before the Court of appeal below. It 
is true that the defendant did not raise any 
objection of raising such a plea but at the 
same time, the defendant had to be given 
an opportunity to rebut the presumption by 
adducing evidence. 


19. Moreover the presumption from 
user must arise from a user as of right. Where 
there is no balance of probability in favour 
of dedication, the presumption of user may 
be rebutted by showing that the user was not 
as of right or by evidence of the nature of 
locus in quo or by evidence of the title to 
the land showing that there is no owner 
capable of any dedication. The evidence that 
the way is maintained and repaired at the 
public expenses supports the presumption 
from public user. Except the evidence that 
the plaintiff company repaired the road, there 
is no such evidence that the disputed road is 
repaired either by the District Board or by 
public authority. A sketch map is annexed 
to the plaint. If there was any statement of 
dedication either in the pleadings or in the 
evidence, then it could have been shown, as 
pointed out by Mr. Mitter, that the disputed 
road was a Cul-de-sac as one end of the road 
leads to the mills of the plaintiff company 
and by evidence of user alone, a public right 
of way could not be established in a Cul-de- 
sac without proof that public money has been 
spent upon it vide, A. G. v. Antrobus, (1905) 
2 Ch D 188. 

20. In the present case the user is 
teferable to and explained by the agreement 
in the correspondence which the plaintiff 
company entered into between the Bengal 


(A. K. Mookerji J) [Prs. 16-23] Cal. 409 


Nagpur Railway Co. In Barraclough v. John- 
son, (1838) 8 Ad & El 99, the owners of 
the land agreed to open a road on their 
land to carriages; certain Iron Company 
agreed to supply cinders for the repair of 
the road and the inhabitants of the hamlet 
undertook to carry and spread them. The 
said arrangement was carried out for 19 
years, when disputes arose and the owner 
closed the road and excluded the public, it 
was held that, the user being referable to 
and explained by agreement, there was no 
dedication, but a mere licence which the 
owners were entitled to revoke on breach of 
the agreement. In the present case it also 
appears that user is referable to the negotia- 
tions in the correspondence. So, under these 
circumstances it can fairly be presumed that 
the plaintiff company used the disputed road 
as a mere licencee, they had only the permis- 
sion to use the road under the agreement. 


21. Mr. Das referred to issue No. 5 
viz. are the plaintiffs and co-plaintiffs entitled 
to a right of passage by contract and in 
equity over the disputed property? and also 
drew my attention to the evidence of P. Ws. 
3, 4 and 5 who said about uninterrupted 
public user for a long time. Mr. Das con- 
tended that the said issue covered dedication 
and evidence of long and uninterrupted user 
by the public was also there. 


22. The said issue No. 5, it appears, 
has been found against the plaintiffs concur- 
rently by both the courts below. The evi- 
dence laid on other issues could not be 
utilised or looked into in support of the new 
plea of dedication not raised in the plaint 
vide, Siddik Mahamed Shah v. Mt. Saran. 
AIR 1930 PC 57 (1). Under 41, Rule 2, Civil 
P. C., ample powers have been given to the 
appellate Court to decide an appeal on a 
ground not contained in the memorandum of 
appeal. It can suo motu raise a new point 
of law provided it would not prejudice the 
parties." But the Court will not be justified 
in taking upon a new question under the 
aforesaid Rules unless there can be no rea- 
sonable doubt on the records that the evi- 
dence on the new point has been completely 
given on .both sides or the point is a pure 
question of law and it is expedient in the 
interest of justice to consider and decide. 


23. If the facts proved and found as 
established are sufficient to raise a new plea 
under Order 41, Rule 2, Civil P. C., it is not 
only competent to but expedient in the in- 
terest of justice to entertain that plea. But 
when the question is not a pure question of 
law but a question of fact, the Court should 
not allow such question to be raised for the 
first time. In Ittyavira Mathai v. Varkey 
Varkey, reported in AIR 1964 SC 907, the 
Supreme Court did not allow the question 
of limitation to be raised in that Court as it 
was considered to be not a pure question of 
law but a mixed question of law and facts. 
Dedication is a question of fact and without 
any statement of facts and evidence in sup- 


410 Cal. [Prs. 1-6] 


port of it, it is impossible to come to any 
conclusion. Therefore, in my opinion, the 
Court of appeal below was not justified in 
allowing the plaintiff to raise a new plea of 
dedication under: the provisions of Order 41, 
Rule 2, Civil P. C. The Court of appeal 
below fell into an error in adopting a wrong 
procedure which produced error in the deci- 
sion of the case upon the merits and ac- 
cordingly, its decision cannot be sustained. 


24. > In the result, this appeal is allow- 
ed, the judgment and decree of the Court of 
appeal below are set aside and that of the 
trial Court restored. There will be no order 
as to costs, 


25. The cross-objection is not pressed 
and it is accordingly dismissed but there will 
be no order as to costs. 


26. Leave to appeal under clause 15 
of the Letters Patent, as prayed for, is granted. 


Appeal allowed. 


AIR 1973 CALCUTTA 410 (VY 60 C 92) 
P. N. MOOKERJEE AND 
AMIYA KUMAR MOOKERII, JJ. 


Gouri Shankar Nevatia, Petitioner v. 
Sm. Mrinalini Gupta and others, Opposite 
Parties. 


Civil Revn. Case No. 3893 of 1970, D/- 
27-1-1971. 


Index Note :— (A) West Bengal Premises 
Tenancy Act (1956), S. 17 (3) — Section ap- 
plies not only to suits for ejectment on the 
grounds of default but also to suits for eject- 
ment on other grounds mentioned in §. 13. 


(Para 3) 


Index Note :— (B) West Bengal Premises 
Tenancy Act (1956), S. 17 (1) — For the 
purpose of this section even a deposit of 
monthly rent made with the controller must 
be made within 15 days of the next succeed- 
ing month. ILR (1969) 2 Cal 6, Followed. 

(Paras 4 and 5) 
Cases Referred: Chronological Paras 
ILR (1969) 2 Cal 6, Mahasukhrai 
Ramrich Pal v. Kishore Churn Law 5 
AIR 1967 Cal 185, Harendra Nath v. 
Sailendra Krishna 
AIR 1964 Cal 105 = 68 Cal WN 30 
(SB), Siddheswar Paul v. Prakash 
Chandra 


Manohar Chatterjee, for Petitioner; Noni 
Coomar Chakravarti, Dilip Kumar Haldar, 
for Opposite Parties. 


ORDER :— This Rule is directed against 
an order of the learned trial Judge, allowing 
the opposite parties’ application under Sec- 
tion 17 (3) of the West Bengal Premises Ten- 
ancy Act, 1956, striking out the petitioner’s 
defence in the connected suit for ejectment. 


LP/BQ/G478/72/JHS/RSK 





Gauri Shankar v. Mrinalini 


A. LR. 


2. The opposite parties’ application 
under Section 17 (3) of the West Bengal 
Premises Tenancy Act was opposed by the 
petitioner on several grounds. 


3. In the first place, it was contended 
that the instant suit, not being a suit for 
ejectment on the ground of default, Sec- 
tion 17 (3) had no application to this case. 
This objection was rejected by the learned 
trial Judge and, in our opinion, rightly. A 
look at the language of Section 17 (1) would 
be enough to convince one that it applies in 
all cases of ejectment on grounds, contem- 
plated by Section 13 of the Act, the ground 
of default being only one of those grounds. 
In that context, Section 17 (3) would be 
available in suits for ejectment on grounds, 
mentioned in Section 13 including, of course, 
the ground of default and its application 
would not be confined only to suits for eject- 
ment on the ground of default. 


4. It was urged next on behalf of 
the petitioner that he was not in default, as 
the defaults, found by the learned trial Judge, 
namely, for June, July, August and October, 
1968, were all instances of deposits with the 
Rent Controller of the requisite rent within 
the period, prescribed for such deposit in 
Section 21. The learned trial Judge has, how- 
ever, taken the view that those deposits 
would be late deposits under the law as, for 
purposes of Section 17, the deposit of rent 
for a particular month would have to be 
made within 15 days of the next succeeding 
month, as mentioned in the second part of 


‘Section 17 (1), which would apply to the de- 


posits in question. 

5. In our view, the learned trial Judgel 
is right on the above question too inasmuch| 
as the time limit for such monthly deposits) 
under Section 17 (1) has not been touched) 
or interfered with by the amendment, which 
has made deposits with the Rent Controller 
available for purposes of Section 17 (1) of 
the Act. [Vide, in this connection, Mahasu- 
khari Ramrich Pal v. Kishore Churn Law, 
ILR (1969) 2 Cal 6 at p. 9]. 

6. It was next contended in support 
of this Rule that the instant case being one 
where there were no arrears at the time of 
service of summons and consequently, the 
first part of Section 17 (1) not being applic- 
able, the second part of the said section, 
under which the above deposits are held to 
be invalid, would not be attracted. On this 
aspect of the matter, reliance was placed on 
a decision of Bijayesh Mukharji, J., reported 
in Harendra Nath Chatterjee v. Sailendra 
Krishna Saha, AIR 1967 Cal 185. That deci- 
sion, however, would be opposed to the 
Special Bench decision of this Court, reported 
in Siddheswar Paul v. Prakash Chandra 
Dutta, 68 Cal WN 30 = (AIR 1964 Cal 105) 
(SB) where the majority judgment, which 
would prevail in law, upheld and confirmed 
an adverse order against the tenant, who was 
in a similar position as the petitioner before 
us, under Section 17 (3) of the West Bengal 
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Premises Tenancy Act. That Special Bench 
decision, therefore, would be against the peti- 
tioner’s present contention, — at least, by 
implication, — and this contention also must, 
therefore, fail. 


7. Lastly, the petitioner argued that 
although he has been found to be a defaulter 
under Section 17 on four occasions, this being 
the first occasion, when he has had to seek 
relief under the provisions of that section in 
Court, the amended proviso to Section 17 (4) 
would not hit him and he would be entitled 
to relief under the main part of S. 17 (4). 


8. The difficulty, however, in the way 
of the petitioner, so far as this aspect of the 
matter is concerned, would be that, in the 
instant case, there was no application by him 
under Section 17 (2) of the above Act and 
in the absence of such an application, — and 
there being obvious non-compliance with Sec- 
tion 17 (1), — he would not be entitled to 
relief under Section 17 (4) apart from the 
proviso. 


9. In the above view we would dis- 
charge this Rule. 
10. There will, however, be no order 
for costs. 
Rule discharged. 


AIR 1973 CALCUTTA 411 (V 69 C 93) 
ANIL KUMAR SEN, J. 


Burdwan District Bus Association and 
another, Petitioners v. The Regional Trans- 
port Authority and others, Respondents. 


Civil Rule Nos. 4933 (W) and 7535 (W) 
of 1969, D/- 10-7-1973. 

Index Note: — (A) Motor Vehicles Act 
(1939), Section 57 (8) — Stage carriage per- 
mit for specified route — Alteration of ter- 
minus from one point to another on that 
route both within same Municipal limits — 
Not an alteration of route within Section 57 


(8). 

Brief Note: — (A) Where the route in 
respect of which the stage carriage permit 
was granted was Durgapur to Burdwan 
though the terminus point was. fixed at 
Keshabganj-Chatti and by the subsequent 
resolution of the R. T. A., the terminus 
point was altered from Keshabganj-Chatti to 
Burdwan court involving extension of two 
miles within the sanctioned route such 
extension is not really inclusion of any 
new route or new area within the meaning 
of Section 57 (8). AIR 1964 Cal 442, Dist. 


(Paras 5, 6) 

Cases Referred: Chronological Paras 
AIR 1964 Cal 442, Sudhir Kumar 

Sadhu v. R. T. A., Burdwan 3 
AIR 1958 Ker 341 = 1958 Ker LJ 

497, N. Gopalan v. C. R. T. Board 4 
AIR 1958 Ker 339 = 1958 Ker LJ’ 


57, P. C. Oommen v. R. T. ‘Board ” 4 
GQ/GQ/D43/73/KSB 





Authority (Sen J.) [Prs. 1-2] Cal. 411 


Balai Chandra Roy, for Petitioners; 
Sushil Kumar Banerjee, for Respondents. 


_  ORDER:— The subject-matter of chal- 
lenge in both these two Rules is the same 
resolution viz., the one dated July 2, 1969, 
adopted by the Regional Transport Autho- 
rity, Burdwan extending the five Stage Car- 
riage permits of the Durgapur State Trans- 
port Board to Burdwan Court from Keshab- 
gunj-Chatti. The petitioner in one case is 
the Burdwan District Bus Association and in 
the other is Sri Ajitava Chakraborty both of 
whom raised objections against such exten- 
sion and whose objections had been overrul- 
ed. The subject matter of ‘'challenge being 
the same and the challenge being based on 
common grounds these two cases have been 
heard together and are being disposed of 
by this judgment. It would be necessary to 
refer to the facts which are shortly as 
follows: 


2. Durgapur State Transport Service 
a Government undertaking — applied for five 
Stage Carriage permits from Durgapur to 
Burdwan. These applications were considered 
and disposed of in the year 1967 by the 
Regional Transport Authority Burdwan. On 
June 17, 1967; five Stage Carriage permits 
were issued in favour of Durgapur State 
Transport Service in respect of the route 
“Durgapur to Burdwan, Keshabgunj-Chatti 
as the terminus with one up and one down 
trip daily”. Objections were raised by the 
Durgapur State Transport Service to Keshab- 
gunj-Chatti being made the terminus. It is 
not in dispute that Keshabgunj-Chatti is 
within the municipal limits of Burdwan but 
is two miles short of Burdwan Court, an 
important Bus terminus for Burdwan. In 
the objections raised by Durgapur State 
Transport Service it was pointed out that al- 
though the grant prayed for was in respect 
of the route Durgapur to Burdwan fixing the 
terminus at Keshabgunj-Chatti would not 
only put the passengers in difficulties but 
would render the service uneconomical. It 
was accordingly prayed that the permit-hol- 
der may be allowed to run the buses up to 
Burdwan Court. On the affidavits filed by 
the parties it appears clear that the Regional 
Transport Authority had to fix the terminus 
at Keshabganj-Chatti in order to avoid an 
apprehended violation of an existing order of 
injunction issued by this Court in respect of 
another route Durgapur to Nabawadip. After 
lapse of several months when the said inte- 
rim order was dissolved by this Court on 
May 20, 1969 the Regional ‘Transport Au- 
thority, Burdwan issued a notice inviting ob- 
jections and representations, if any, made by 
the Durgapur State Transport Service then 
reconstituted as Durgapur State Transport 
Board for permanent extension of their ex- 
isting route Durgapur to Burdwan, Keshab- 
gunj-Chatti as the terminus up to Burdwan 
Court. Objections so invited were directed 
to be filed within June 26, 1969. The peti- 


tioner in the first case, the Association filed 
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an objection on June 24, 1969 while the 
petitioner in the other Ajitava Chakraborty 
filed his objection on June 26, 1969. Both 
the objectors raised common grounds of ob- 
jection. It was claimed on their behalf that 
Durgapur State Transport Board’s applica- 
tion for extension of the route should have 
been considered as an application for the 
grant of a new permit under Section 57 (8) 
of the Motor Vehicles Act and as such the 
Regional Transport Authority without follow- 
ing the provisions of Secs. 47 (3) and 57 (2) 
and (3) and Rule 55-A of the Rules framed 
under the Act cannot deal with and dispose 
of the same in the manner proposed by it. 
The objectors were heard on their objections 
and the Regional Transport Authority by the 
impugned resolution dated July 2, 1969 over- 
ruled the objections and granted the prayer 
for extension. The relevant extract of the 
resolution incorporating the reasons is set 
out as follows: 


“Secretary, R. T. A., Burdwan placed all 
papers for consideration. 


Considered the prayer of the Chief Exe- 
cutive Officer, Durgapur State Transport 
Board for grant of permanent extension of 
the area of operation of their 5 (five) per- 
manent stage carriage permits on the route 
Durgapur to Burdwan (with Keshabgunj) 
Chatti as terminus upto Burdwan Court. 

Objections were invited. Two objection 
petitions were received within the date fixed. 


Heard both the parties. 
a case of extension of the route but shifting 
of the terminus within the town of Burdwan. 
Such shifting of the terminus point will be 
convenient for the travelling public. The ob- 
jections are therefore overruled. 


Resolved that for the convenience of the 
travelling public the shifting of terminus point 
from Keshabganj-Chatti to Burdwan as pray- 
ed for by the Chief Executive Officer, DSTB, 
Durgapur be allowed. Inform all concern- 
ed accordingly.” 


3. In support of these two Rules Mr. 
Roy has raised the same objections which 
the objectors had raised before the Regional 
Transport Authority. According to Mr. Roy 
on the application of the permit-holder as 
also notice inviting objections it is explicitly 
clear that the permit-holder prayed for alte- 
ration of a condition in the permit with re- 
ference to the area or the route specified 
within the meaning of Section 48 (3) (i). 
That being -so, Section 57 (8) immediately 
comes into operation and the Regional Trans- 
port Authority could not have disposed of 
the application except as an application for 
the grant of a new permit. But the appli- 
cation had not been disposed of as such and 
on the other hand has been disposed of as 
if under Section 48 (3) (xxi). This accord- 
ing to Mr. Roy is not only illegal but also 
beyond the jurisdiction of the Regional 
Transport Authority. Mr. Roy submits that 
the proper course which should have been 
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It is not really 
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adopted by the Regional Transport Authority 
was first to consider whether the number of 
Stage Carriage permits on the route Durga- 
pur to Burdwan should or should not be in- 
creased under Section 47 (3). If it decided 
to increase then it should have followed the 
provisions of Section 57 (2) and (3) giving 
an opportunity to other applicants for ap- 
plying for Stage Carriage permits on the ex- 
tended route. This procedure not having 
been followed the grant is not in accordance 
with law. Strong reliance is placed on a 
Single Bench decision of this Court in the 
case of Sudhir Kumar Sadhu v. R. T. A. 
Burdwan, AIR 1964 Cal 442. In my opinion 
the decision relied on by Mr. Roy fully sup- 
ports the contention raised by him. The 
Regional Transport Authority in his resolu- 
tion also appears to be conscious of this 
position but according to it the grant as made 
is not one which comes within Section 57 (8) 
of the Act. 


4. Mr. Banerjee, appearing on behalf 
of the respondents, bas contended that by 
the impugned resolution the Regional Trans- 
port Authority had not altered the route in 
any manner nor has it extended the same. 
According to Mr. Banerjee the five perma- 
nent Stage Carriage permits as initially grant- 
ed were for the route Durgapur to Burdwan. 
At one stage the terminus was fixed at 
Keshabgunj-Chatti and now it has been al- 
tered and refixed at the Burdwan Court. Such 
alteration of terminus on the sanctioned 
route even if it involves some extension of 
the service itself would not constitute 
alteration of any condition of the permit as 
contemplated by Section 57 (8). Reliance is 
placed by Mr. Banerjee on two single Bengh 
decisions of the Kerala High Court in the 
cases of P. C. Oommen v. R. T. Board, AIR 
1958 Ker 339 and N. Gopalan v. C. R. T. 
Board, AIR 1958 Ker 341. 


ie 

5. To me it appears that the contention 
raised by Mr. Roy would be entirely depen- 
dent on the question as to whether by the 
impugned resolution the Regional Transport 
Authority had varied any condition of the 
permit as contemplated by Section 57 (8) or 
not. If I once accept the contention of Mr. 
Banerjee and uphold the view taken by the 
Regional Transport Authority that by the 
impugned resolution what was done was 
merely alteration of the terminus and not a 
variation of the condition by inclusion of 
any new route then the contention raised ty 
Mr. Roy must fail. On this particular issue 
as to whether by the impugned resolution 
the Regional Transport Authority was really 
altering the terminus or adding to the route, 
I am in agreement with Mr. Banerjee that 
it is not really a case of inclusion of any 
new route. It is no doubt true that the ap- 
plication made on behalf of the permit hol- 
der was one for permission to its buses to 
go up to Burdwan Court and it is also no 
doubt true that the notices issued by the 
Regional Transport Authority leave an im- 
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pression that the application was being dealt 
with as an application for extension of the 
route, but in my opinion the matter must be 
judged only on consideration of the substance 
and not how the application was being des- 
cribed in the notices. So judged it is clear 
that in 1961 Stage Carriage permit was pray- 
ed for in respect of a route Durgapur to 
Burdwan and such prayer was granted. The 
permit that was issued was not a permit in 
respect of a route Durgapur to Keshabgunj- 
Chatti as suggested by Mr. Roy. It was in 
respect of a route Durgapur to Burdwan 
though the terminus was then fixed at Keshab- 
gunj-Chatti in order to avoid an apprehend- 
ed violation of this Court’s order of injunc- 
tion. I have no manner of doubt that the 
route in respect of which the permit was 
granted was a route which was fixed between 
Durgapur and Burdwan and by the impugned 
resolution the fixed terminus at Burdwan has 
been altered from Keshabgunj-Chatti to 
Burdwan Court no doubt involving an exten- 
sion of two miles. But such extension is not 
really inclusion of any new route or new 
area within the meaning of Section 57 (8). 
The decision relied on by Mr. Banerjee fully 
supports this view. The decision of this 
Court relied on by Mr. Roy is clearly dis- 
tinguishable on facts because in that case the 
Regional Transport Authority substantially 
changed the route itself by converting a route 
Lachipur to Kalipahari to one Lachipur to 
Jaykaynagar. Such is not the case now be- 
fore me. Both the Burdwan Court terminus 
and Keshabgunj-Chatti are within the muni- 
cipal limits of Burdwan. The route for which 
the original permits were granted was from 
Durgapur to Burdwan. Therefore, fixation 
of the terminus at any part of Burdwan does 
not really amount to alteration of the route. 


6. On the conclusions as above I 
must hold that the view taken by the Regio- 
nal Transport Authority is the correct view 
in law and the point raised by Mr. Roy must 
fail and these applications accordingly fail. 

7. The Rules are discharged. 

8. There will be no order for costs. 


Rules discharged. 


AIR 1973 CALCUTTA 413 (V 60 C 94) 
FULL BENCH 
SANKAR PRASAD MITRA, C. J. 
SABYASACHI MUKHARIJI 
AND JANAH, JJ. 

The Jay Engineering Works Ltd., Peti- 
tioners v. M. G. Wagh and others, Respon- 
dents. 

Appeal No. 108 of 1971, D/- 28-3-1973 
against Judgment of K. L. Roy, J. Matter 
No. 404 of 1969, D/- 20-11-1970. 


FQ/FQ/C606/73/GKC 


J. E. Works Ltd. v. M. G. Wagh (FB) 


‘Cases 


Cal. 413 


Index Note:— (A) Foreign Exchange 
Regulation Act (1947), Section 12 (2) — 
Export on sale if covered by the section. 
Matter No. 404 of 1969, D/- 20-11-1970 (Cal), 
Reversed. 

Brief Note:— (A) Section 12 (2) applies 
to sales on consignment basis only and does 
not apply to sales already effected before 
export. (Para 29) 


The expressions “no person entitled to 
sales” in Section 12 (2) cannot be read dis- 
junctively with the expression “procure the 
sales of” but must be read together and so 
read they refer to sales which are to take 
place in future and not to sales which 
already took place. These expressions have 
been used in relation to goods which have 
not been sold and payment whereof has not 
been made. The same expressions have 
been introduced both in the S. 12 (2) and in 
Sec. 12 (3). It is clear from Sec. 12 (3) that 
these expressions refer to future transactions. 
Hence, it is safe to presume that they refer 
to future transactions in Section 12 (2) as 
well. Case law discussed. (Para 27) 


Index Note:— (B) Foreign Exchange 
Regulation Act (1947), Section 12 (2) — 
Notice for initiation of proceedings under 
Section 23-D on ground of failure to realise 
export value of goods within six months 
from date of shipment of goods — Validity. 


Brief Note:— (B) A notice for initiating 
adjudication proceedings under Section 23-D 
on ground that the exporter has failed to 
realise the export value of the goods from 
the country of final destination of the goods 
within 6 months from the date of shipment 
of the goods is contrary to the provisions 
of sub-section (2) of Section 12 and is in- 
valid. (Para 31) 


It is true, in the proviso (a) a ‘prescrib- 
ed period’ has been referred to. Under the 
relevant rules framed under the Act the 
prescribed period is six months subject to 
such extensions as may be granted by the 
Reserve Bank. But a proviso cannot affect 
the main provisions in the Section itself. 
When the section says “to an extent which 
is unreasonable having regard to the ordi- 
nary course of trade” a specific or definite 
period for all types of cases cannot be fixed 
for purposes of enforcing Section 12 (2) by 
a rule made under the Act. (Para 31) 
Referred: Chronological Paras 


AIR 1973 Cal 33 = 77 Cal WN 222, 

Jay Engineering Works Ltd. v. M. 

G. Wagh 17, 22, 25 
AIR 1971 SC 530 = (1971) 3 SCR 9, 

Madhav Rao Jivaji Rao v. Union 

of India 23 
AIR 1970 SC 1597 = (1969) 2 SCR 

727, Union of India v. Rai Bahadur 

Shreeram Durga Prasad 21, 24, 28 
ILR (1968) 3 Mad 18 = (1969) 1 

Mad LJ 281, R. Venkata Subbu v. 

Director of Enforcement 20 
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ILR (1968) 3 Mad 421 = (1969) 1 
Mad LJ 547, Rai Bahadur Shreeram 
Durga Prasad P. Ltd. v. Union of 


India 19, 21 
(1967) 1 Mad LJ 197 = 80 Mad LW 

48, Gangadhar Narasingdas Agarwal 

v. Union of India 18, 21 


AIR 1961 SC 935 = 1961 (2) Cri LJ 

31, Ranchhoddas Atmaram v. Union 

of India 24 
1946 AC 278 = (1946) 1 All ER 255, 


London and North Eastern Rly. 
Co. v. Berriman 28 
(1872) LR 4 PC 184, Francis Hart 
Dyke v. Henry William Elliot 27 
Subrata Ray Choudhury, for Respon- 
dents. 


SANKAR PRASAD MITRA, C. J:— 
This is an appeal from a judgment of Mr. 
Justice K. L. Roy delivered on November 
20, 1970. By this judgment the validity of 
a notice under Section 12 (2) of the Foreign 
Exchange Regulation Act, 1947 was upheld. 
There was another notice under Section 5 
(1) of the said Act with which we are not 
concerned in this appeal. In the writ appli- 
cation before Mr, Justice Roy the notice 
under Section 12 (2) dated the 9th December, 
1968 was challenged and appropriate writs 
were prayed for. 


2. The appeal first came up for 
hearing before my learned brother Mr. 
Justice Sabyasachi Mukharji and myself. It 
was urged on behalf of the respondents that 
in view of certain observations of the 
Supreme Court we would be invited to differ 
from a division bench judgment of this 
Court on the point involved in the appeal. 
It was urged further that there were also 
other strong reasons why the division bench 
of our Court should not be followed. For 
avoiding all controversies I constituted this 
bench of three Judges in order that the 
contentions on behalf of the respondents 
may be fully urged. 


3. The facts are that between March 
31, 1962 and April 7, 1962 Messrs. Jay 
Engineering Works Ltd. exported electric 
fans and sewing machines to Mombasa in 
South East Africa by five several consign- 
ments of divers invoice values. It is alleged 
that M/s. Jay Engineering Works Ltd. had 
an agency agreement in East Africa with 
M/s. India Machinery Importers Ltd. In 
June, 1962, this agreement was terminated. 
And in November 1962, M/s. India Machi- 
nery Importers’ business was completely 
closed down. 


4, On November 23, 1962 the appel- 


lant wrote to the Reserve Bank of India 
asking for permission to adjust the outstand- 
ing bills against India Machinery Importers 
(Œ. A.) Ltd. with the outstanding claims of 
M/s. Jay Engineering Works Ltd. and for 
permission to repatriate the balance due to 
them amounting to Sh. 4940, 


J. E. Works Ltd. v. M. G. Wagh (FB) (Mitra C. J.) 


+ 


ALR. 


5. On the Ist April 1965 certain 
amendments to Section 12 (2) of the Foreign 
Exchange Regulation Act were made. But 
we are not concerned with these amendments 
because the goods which are the subject 
matter of this appeal were exported long be- 
fore these amendments came into force. 


6. On the 25th May, 1965, The Ex- 
port Credit and Guarantee Corporation Ltd., 
a Government of India undertaking wrote to 
the appellant dealing with the claims against 
India Machinery Importers Ltd. and offering 
to admit a claim to the extent of Sh. 1190-76. 


7. The appellant by a letter dated 
November 4, 1965 requested the Export Cre- 
dit and Guarantee Corporation Ltd. to ac- 
cept a claim of Sh. 5660-36. 


8. On November 30, 1965, the appel- 
lant wrote to the Reserve Bank of India. 
inter alia, enclosing a list of the outstanding 
bills against India Machinery Importers and 
referring to the offer of Export Credit and 
Guarantee Corporation Ltd. The appellant 
requested the Reserve Bank of India to allow 
the petitioner to accept the offer of Sh. 1150. 


9. On the 7th July, 1962 the Enforce- 
ment Directorate of the Government of India 
passed an order under Section 19 (2) of the 
Foreign Exchange Regulation Act, 1947 ask- 
ing for information as to whether the full 
value of the aforesaid exported goods had 
been realised. 

10. The appellant gave its reply to 
the Assistant Director of Enforcement on the 
17/20th December, 1966. In this letter all 
the facts already stated have more or less 
been set out. 

11. On the 9th December, 1968, the 
impugned notice was issued by the Enforce- 
ment Directorate. We propose to set out the 
notice in full. It is as follows: 


“Whereas it appears that during the year 
1962 M/s. Jay Engineering Works Ltd., Cal- 
cutta effected shipments of electric fans and 
sewing machines of the value of £705-4-0 (as 
per details in the annexure) to Mombasa, 
East Africa. 

And whereas it further appears that the 
full export value of these shipments amount- 
ing to £705-4-0 has not so far been receiv- 
ed in India by the said M/s. Jay Engineering 
Works Ltd., in the prescribed manner. 

And whereas failure to realise the ex- 
port value of the goods from the country of 
final destination of the goods within six 
months from the date of shipment of the 
goods in the prescribed manner is a contra- 
vention of the provisions of Section 12 (2) 
of the Foreign Exchange Regulation Act, 
1947, read with Central Government Notifi- 
cation No. 6 (8) — EF. II/52 dated 22nd 
April, 1952. 

And whereas by failure to realise the 
above export value of the said shipments 
from the concerned foreign consignees with- 
in six months from the date of the said ship- 
ments, in the prescribed manner, the said M/s. 
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Jay Engineering Works Ltd. appear to 
have contravened the provisions of 


Section 12 (2) of the Foreign Exchange 
Regulation Act, 1947 read with Central Gov- 
ernment Notification No. 6 (8)-EF.II/52 dated 
22nd April, 1952 and have thereby rendered 
themselves liable to be proceeded against 
(under) Section 23 (1) (a) of the said Act, 


Now, therefore, the said M/s. Jay Engi- 
neering Works Ltd., and its directors are 
hereby required to show cause in writing (In 
Duplicate) within fourteen days of the receipt 
of the Memorandum why adjudication pro- 
ceedings as contemplated in Section 23-D of 
the Foreign Exchange Regulation Act, should 
not be held against them for the aforesaid 
contravention.” 

12. We have been invited in this ap- 
peal to express our views on the validity of 
this notice having regard to the relevant pro- 
visions of the Act and other relevant cir- 
cumstances. To complete the facts this notice 
was followed by another notice dated the 
19th December, 1968, by the Enforcement 
Directorate to the appellant requiring the ap- 
pellant to show cause and alleging payment 
or adjustment in contravention of Sec. 5 (1) 
(a). We are not concerned, as we have stat- 
ed, in this appeal with this notice. 

13. On the 2ist August, 1969, a Rule 
was issued by this Court with respect to both 
the notices specified above. On the 20th 
November, 1970, Mr. Justice K. L. Roy dis- 
charged the Rule with regard to the notice 
under Section 12 (2) but made the Rule ab- 
solute so far as the notice under Sec. 5 (1) (a) 
was concerned. 

14. It is common case that the goods, 
in the instant appeal, had been sold before 
they were exported. In other words, these 
were not exports on consignment basis or 
without previous sales. We would now set 
out the relevant provisions of Section 12 of 
the Foreign Exchange Regulation Act, 1947 
as it stood at the material time. These are 
as follows: 

“Section 12. 
goods.— 

(1) The Central Government may, by 
notification in the official Gazette, prohibit 
the taking or sending out by land, sea or air 
(hereafter in this section referred to as ex- 
port) of any goods or class of goods speci- 
fied in the notification from India directly 
or indirectly to any place so specified unless 
a declaration supported by such evidence as 
may be prescribed or so specified, is furnished 
by the exporter to the prescribed authority 
that the amount representing the full export 
value of the goods has been, or will within 
the prescribed period, be paid in the prescrib- 
ed manner. 

(2) Where any export of goods has been 
made to which a notification under sub-s. (1) 
applies, no person entitled to sell, or pro- 


cure the sale of, the said good shall, except 
with the permission of the Reserve Bank, 
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do or refrain from doing any act with 
tent to secure that— 


(a) the sale of the goods is delayed to 
an extent which is unreasonable having re- 
gard to the ordinary course of trade, or 


(b) payment for the goods is made other- 
wise than in the prescribed manner or does 
not represent the full amount payable by 
the foreign buyer in respect of the goods 
subject to such deductions, if any, as may 
be allowed by the Reserve Bank, or is de- 
layed to such extent as aforesaid: 

Provided that no proceedings in respect 
of any contravention of this sub-section 
shall be instituted unless the prescribed period 
has expired and payment for the goods re- 
presenting the full amount as aforesaid, has 
not been made in the prescribed manner. 


(3) Where in relation to any such goods 
the said period has expired and the goods 
have not been sold and payment therefor 
has not been made as aforesaid, the Reserve 
Bank may give to any person entitled to 
sell the goods or to procure the sale thereof, 
such directions as appear to it to be ex- 
pedient for the purpose of securing the sale 
of the goods and payment therefor as afore- 
said, and without prejudice to the generality 
of the foregoing provision, may direct that 
the goods shall be assigned to the Central 
Government or to a person specified in the 
directions............065 see 


15. Now, the notice under Sec. 12 
(2), in the instant appeal, has been challeng- 
ed on behalf of the appellant on three 
grounds, viz., (1) Section 12 (2) applies to 
sales on consignment basis only and does not 
apply to sales already effected before export; 
(2) assuming that Section 12 (2) applies to 
exports other than sales on consignment 
basis the charge of failure to realise the ex- 
port value of the goods from the country of 
final destination of the goods within six 
months from the date of shipment of the 
goods is contrary to the provisions of Sec- 
tion 12 (2); and (3) a notice under Sec- 
tion 12 (2) must state that contraventions 
have taken place with the intent to secure 
certain results. In other words, the elements 
or ingredients of Mens Rea must be specified 
in the notice itself. But in the instant case 
that has not been done. 


16. On behalf of the respondents it 
has been argued before us that Section 12 (2) 
applies to all exports whether they are con- 
signment sales or export of goods the sale 
whereof has already taken place. In other 
words, it is co-extensive with Section 12 (1) 
of the Act. Secondly, the period of six 
months prescribed by the relevant rules made 
under this Act is in conformity with the 
provisions of sub-sec. (2) of Section 12 and 
thirdly, sufficient indication of the nature of 
the offence committed by the appellant has 
been given in the notice. 

17. We would now discuss the first 
two arguments advanced on behalf of the 
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parties. There is no dispute that Section. 12 
(1) covers all kinds of exports whether they 
were exports on consignment basis or exports 
of goods already sold. -The question is whe- 
ther Section 12 (2) can be said to be co-ex- 
tensive with Section 12 (2). A Division Bench 
of our Court in the case of the Jay Engi- 
neering Works Ltd. v. M. G. Wagh, AIR 
1973 Cal 33 has held that sub-section (2) of 
Section 12 is attracted only at a stage after 
the export of the goods has been made but 
before the sale has been completed. At page 
39 in paragraph 15, Mr. Justice B. C. Mitra, 
observes: 

“On a careful analysis of the require- 
ments of clauses (a) and (b) of sub-section 
(2) of Section 12, I cannot but come to the 
conclusion that the stage in the process of 
export and sale, contemplated by sub-sec. (2) 
is a stage after the export of the goods has 
been made but before the sale has taken 
place and completed. Any other construc- 
tion of Clauses (a) and (b) of sub-section (2) 
will offend the plain language used by the 
legislature in clauses (a) and (b) of this sub- 
section.” 

Chief Justice P. B. Mukharji, who concurred 
with the judgment of Mr. Justice B. C. Mitra 
observed at pages 44 to 45 in paragraph 46: 


“Section 12 (2) of the Foreign Exchange 
Regulation Act, 1947 provides for the case 
where export of goods has been made and 
lays down ‘no person entitled to sell or pro- 
cure the sale of the goods’ shall except with 
the permission of the Reserve Bank do or 
refrain from doing certain acts. A person 
who has already sold the goods is not a 
person ‘entitled to sell’ the goods even after 
the sale is complete. So a person who has 
sold the goods cannot be said to be a person 
‘entitled to procure the sale of the goods’ 
after the sale is complete. Therefore, my 
conclusion is that the Legislature intended 
by this sub-section to exclude the goods 
within its ambit where the sale has been com- 
pleted.” 


18. As against this judgment of our 
Division Bench, Mr. Subrata Roy Chow- 
dhury, learned counsel for the respondents 
drew our attention to some decisions of the 
Madras High Court and certain observations 
of the Supreme Court. In Gangadhar Nars- 
singdas Agarwal v. Union of India, reported 
in (1967) 1 Mad LJ 197 at p. 203 Mr. Justice 
Kailasan has observed that a reading of 
sub-section (2) of Section 12 of the Foreign 
Exchange Regulation Act, 1947 would show 
that the sub-section is applicable only to 
goods where the sale has not been completed. 
It is applicable to consignors of goods, that 
is persons entitled to sell or procure the sale 
of the goods, that is to a stage before the 
actual sale. 

19. Mr. Roy Chowdhury submits that 
this view of the Madras High Court was 
overruled by a Division Bench of the Madras 
High Court in Rai Bahadur Durga Prasad 
Pvt. Ltd. v. Union of India, reported in ILR 
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1968 (3) Mad 421. The Division Bench was 
of the view that what Section 12 (1) did was 
to enjoin, or to make mandatory, the filing 
of the declaration by the exporter, and 
thereby the exporters obtained a permission 
to export; any export which avoided the 
filing of the declaration was prohibited. The 
Division Bench observed further that Sec- 
tion 12 (2), on the contrary, was primarily 
intended to enforce the obligation of the 
exporter to repatriate the full amount of 
foreign exchange earned by the goods in the 
foreign market. 


20. The same Division Bench of the 
Madras High Court also heard the case of R. 
Venkata Subbu v. The Director of- Enforce- 
ment, Enforcement Directorate, New Delhi, 
reported in ILR 1968 (3) Mad 18. Chief Jus- 
tice Anantanarayanan has observed that the 
words ‘no person entitled to sell,’ or ‘pro- 


cure the sale of the said goods’ in Section 


12 (2) of the Act are clearly descriptive; they 
refer to the person entitled to procure the 
sale of the same, after the export of the 
goods has been made. But this does 
necessarily imply that the export must only 
be to a nominee of the consignor at the 
other end, Any person in this situation hasj 
two legal obligations. He must see that the 
sale of the goods is not delayed to an un- 
reasonable extent. He must further see that 
payment for the goods is made in the pres- 
cribed manner, representing the full amount 
payable by the foreign buyer in respect of 
the goods, and also that such payment is not 
unduly delayed. Mr. Justice Natesan who 
concurred with the learned Chief Justice has 
said that Section 12 (2) applies to cases both 
of export on sale and export for sale. The 
person referred to as ‘the person entitled to 
sell or procure the sale of’ in the first part 
of Section 12 (2) is only description and can 
include a case where a person has actually 
sold or procured the sale of the goods. Ac- 
cording to the learned Judge this sub-section 
ex facie applies to the case of consignment 
for sale, that is, an export by a consignor of 
goods to a consignee for sale, but clearly 
takes in also cases where there are firm con- 
tracts of sale. 


21. Mr. Roy Chowdhury then sub- 
mitted that the view of the Madras High 
Court’s Division Bench was supported by the 
Supreme Court in the case of Union of India 
v. Rai Bahadur Shreeram Durga Prasad, re- 
ported in AIR 1970 SC 1597. In this case, 
the respondents were exporters of manganese 
ore. They had exported large quantities of 
manganese ore after ostensibly complying 
with the formalities of law. But in reality 
they had under-invoiced the various consign- 
ments sent by them and had failed to repat- 
riate foreign exchange of the value of about 
3 crores of rupees obtained by them as price 
of the exported manganese ore. The customs 
authorities issued several notices to the res- 
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pondents to show cause why action should 
not be taken against them for contravening 
Section 12 (1) read with Section 23-A of the 
Foreign Exchange Regulation Act and Sec- 
tion 19 read with Section 167 (8) of the Sea 
Customs Act. The respondents applied under 
Article 226 of the Constitution for quashing 
the notices and prohibiting further action on 
those notices. The Appeal Bench of the 
Madras High Court (ILR 1968 (3) Mad 421) 
reversing the decision of the Single Judge 
(1967 (1) Mad LJ 197) allowed the petition. 
The Supreme Court by a majority judgment 
dismissed the appeal and held that the notices 
issued to the respondents were invalid as the 
offences alleged did not fall within Sec. 23-A 
of the Act. It appears from the majority 
judgment of Mr. Justice Hegde at page 1609 
in paragraph 31 that it was not disputed be- 
fore the Supreme Court that the petitioners 
were liable to be dealt with under Section 23 
and were punishable under Section 23 (1) (b). 
In view of this concession Mr. Justice Hegde 
in paragraph 34 at page 1611 has been pleas- 
ed to observe: 

“The contravention complained of in this 
case is really the contravention of Sec. 12 (2) 
and Rule 5. The former is punishable under 
Section 23 and the latter under Section 23 
read with Section 22”. 


22. Mr. Subrata Roy Chowdhury 
places strong reliance on these observations 
of Mr. Justice Hegde and invites us to differ 
from the decision of our Division Bench in 
AIR 1973 Cal 33 and to hold that Section 
12 (2) applies not only to consignment sales 
but also to exports where sales have already 
taken place. 


23. We are of opinion that the. ob- 
servation of Mr. Justice Hegde quoted above 
cannot be treated as a decision by the Sup- 
reme Court that Section 12 (2) applies to 
both the types of transactions we have re- 
ferred to. The reason is that in paragraph 30 
at page 1608 Mr. Justice Hegde has said: 


“The only question that arises for deci- 
sion in these appeals is whether on the facts 
set out in the show cause notices, which 
facts have to be assumed to be correct for 
the purpose of these proceedings, the respon- 
dents can be held to have contravened Sec- 
thon 12 (1) cece eee enes 

24. The case, therefore, which the 
Supreme Court was invited to consider was 
a case under Section 12 (1) and any obser- 
vation made on Section 12 (2) cannot be 
treated as a point decided by the Supreme 
Court. In this connection it may be useful 
to refer to two decisions of. the Supreme 
Court. In the case of Ranchhoddas Atmaram 
v. Union of India, reported in AIR 1961 SC 
935 at page 937 their Lordships have observ- 
ed that the fact is that the question was 
never required to be decided could not have 
been or be treated as decided by the Supreme 
Court. Then again in the case of Madhav 
Rao Jivaji Rao Scindia v. Union of India, 
reported in AIR 1971 SC 530 their Lord- 
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ships have said that it is not proper to re- 
gard a word, a clause. ‘or a sentence occurr- 
ing in a judgment” of the Supreme Court, 
divorced from its context as containing a full 
exposition of the law on a questiọn when 
the question did not even fall to be: answered 
in that judgment. 

24-A. It is clear that in the Supreme 
Court’s decision in AIR 1970 SC 1597 the 
question of application of Section 12 (2) to 
the facts of that case did not fall to be 
answered, and as such, any observation made 
on Section 12 (2) cannot be taken by us as 


a proposition of law, laid down by the 
Supreme Court. 
25. In fact this judgment of the 


Supreme Court was also placed before our 
Division Bench in AIR 1973 Cal 33. At p. 44 
in paragraphs 42 to 44 Chief Justice P. B. 
Mukharji has considered this judgment and 
has reached the same conclusion as we have 
reached as to its binding character. 


26. Mr. Subrata Roy Chowdhury has 
advanced before us an additional argument. 
This argument is based primarily on the dic- 
tionary meaning of the word ‘entitle’ and how 
that word has been construed in different 
judgments by English Courts. His proposi- 
tion is that in the Compact Edition of the 
Oxford English Dictionary (1971 reprint 1972) 
Vol. 1, pages 877, 219 of the letter ‘E’ col. 2 
(bottom): the meaning of. ‘entitle’ has been 
stated as “appl.a.; that has a title or quali- 
fication, qualified.” In different English cases 
also this word has been interpreted in the 
same sense in construing different statutes. 
Mr. Roy Chowdhury contends that the ex- 
pression “no person entitled to sell” in Sec- 
tion 12 (2) means “no person qualified to 
sell”, Mr. Roy Chowdhury then raises the 
question who is the person qualified to sell 
under Section 12? His answer is that a per- 
son who signs a declaration under S. 12 (1) 
is a person qualified to sell. And since 
every person who exports goods acquires the 
qualification irrespective of whether it was 
a case of consignment sale or goods already 
sold by signing the declaration the present 
case can be covered by sub-section (2) of 
S. 12. According to learned Counsel in a 
regulatory Act of this nature the extended 
meaning suggested by him should be accept- 
ed by us to give effect to the object or pur- 
pose of the Act viz. to secure repatriation of 
foreign exchange. Mr. Roy Chowdhury urges 
that Section 12 (2) is attracted on the basis 
of this extended meaning to a completed sale 
when there has been a failure to repatriate 
the foreign exchange declared under sub-sec- 
tion (1). 

27. Our difficulty in accepting this 
argument of Mr. Roy Chowdhury is that we 
cannot take the expression “entitled to sell” 
disjunctively with the expression “procure the 
sale of.” They have to be taken together 
and once they are taken together they can- 
not but mean sales which are to take place 
in future and not sales which have already 
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taken place. Secondly, this extended meaning 
given by Mr. Roy Chowdhury would also 
go against the dictionary provided by the 
statute itself. We have already quoted above 
sub-section (3) of S. 12. In that sub-section 
the same expressions viz. “entitled to sell’? or 
“procure the sale of” have been used. But 
these expressions have been used in relation 
to goods which have not been sold and pay- 
ment whereof has not been made. That 
shows that these expressions have been used 
in the instant statute to refer to future and 
not past transactions. In Maxwell on the 
Interpretation of Statute, 12th Edition at 
pages 278 and 282 it is observed that when 
precision is required, no safer rule can be 
followed than always to call the same thing 
by the same name. It is, at all events, rea- 
sonable to presume that the same meaning 
is implied by the use of the same expression 
in every part of an Act and from the general 
presumption that the same expression is pre- 
sumed to be used in the same sense through- 
out an Act, or a series of cognate Acts, there 
follows the further presumption that a change 
of wording denotes a change in meaning. 
In the instant case, the same expressions have 
been introduced, both in the Section 12 (2) 
and in Section 12 (3) and if it is clear from 
Section 12 (3) that these expressions refer 
to future transactions, it is safe to presume 
that they refer to future transactions in Sec- 
tion 12 (2) as well. Thirdly, if we say that 
the expression “no person entitled to sell” 
includes a person who has already sold we 
shall be travelling beyond the plain meaning 
of the words. This plain meaning can, inter 
alia, be derived from the association of words 
in this sub-section, namely, “entitled to sell 
or procure the sale of.” Fourthly, if two 
meanings are equally possible in a penal 
statute, it is well known that, the Court Jeans 
in favour of the subject. Jn Francis Hart 
Dyke, Esq. v. Henry William Elliot and the 
owners of the Steam-tug or Vessel ‘Gauntlet’, 
reported in (1872) LR 4 PC 184 at p. 191 
Lord Justice James observed : 


“No doubt all penal Statutes are to be 
construed strictly, that is to say, the Court 
must see that the thing charged as an offence 
is within the plain meaning of the words 
used, and must not strain the words on any 
notion that there has been a slip, that there 
has been a casus omissus, that the thing is 
so clearly within the mischief that it must 
have been intended to be included and would 
have been included if thought of. On the 
other hand, the person charged has a right 
to say that the thing charged, although within 
the words, is not within the spirit of the 
enactment. But where the thing is brought 
within the words and within the spirit then 
a penal enactment is to be construed, like 
any other instrument, according to the fair 
common sense meaning of the language used, 
and the Court is not to find or make any 
doubt or ambiguity in the language of a 
penal statute, where such doubt or ambiguity 
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would clearly not to be found or made in 
the same language in any other instrument.” 


28. The principles enunciated by Lord 
Justice James have received the approval over 
and over again of the Supreme Court. For 
instance, in AIR 1970 SC 1597 at p. 1612 in 
paragraph 37 the Supreme Court quotes the 
observation of Lord Macmillan in London 
and North Eastern Rly. Co. v. Berriman, 
reported in 1946 AC 278 at pp. 286, 295. 
Lord Macmillan has said that where penalties 
for infringement are imposed it is not legiti- 
mate to stretch the language of a rule, how- 
ever beneficent its intention, beyond the fair 
and ordinary meaning of its language. Fifthly 
and lastly, the introduction of the extended 
meaning suggested by Mr. Roy Chowdhury 
will have the effect of substituting the word 
‘exporter’ for the expression ‘person entitled 
to sell or procure the sale of’ in sub-sec- 
tion (2) of S. 12. In fact, our attention has 
been drawn to a proposed Bill drafted for 
being placed before the Parliament. In this 
Bill in clause 17 (2) we find that the substitu- 
tion we have hinted at has in fact been made. 
This Bill, we are told, has not yet been passed. 
But it indicates that the authorities have 
now realised that unless the wording of Sec- 
tion 12 (2) is appropriately altered, it would 
not be possible to make sub-section (2) of 
S. 12 co-extensive with sub-section (1). 


29. For all these reasons, we are of 
opinion that the transactions in this appeal 
are not hit by the provisions of sub-section (2) 
of S. 12 of the Foreign Exchange Regula- 
tion Act, 1947 and, as such, the notice issued 
to the appellant on the basis of this sub- 
section must be struck down, 


30. There is another reason why the 
notice is bad. We have seen that in the 
notice it has been alleged that the appellant 
has failed “to realise the export value of the 
goods from the country of final destination 
of the goods within six months from the date 
of shipment of the goods”. On behalf of 
the appellant it has been urged before us 
that the period of six months specified in 
this notice is contrary to the provisions of 
sub-section (2) of S. 12. Sub-section (2) of 
S. 12 speaks of four several contingencies. 
These contingencies are as follows: 


(1) The sale of the goods is delayed to 
an extent which is unreasonable having regard 
to the ordinary course of trade. 


(2) Payment for the goods is made other- 
wise than in the prescribed manner, 


(3) Payment for the goods does not re- 
present the full amount payable by the foreign 
buyer in respect of the goods, subject to 
deductions, if any, as may be allowed by 
the Reserve Bank, and 


(4) Payment for the goods is delayed to 
such an extent as aforesaid that is to an 
extent which is unreasonable having regard 
to the ordinary course of trade. 


1973 


31. No doubt, in the proviso (a) a 
‘prescribed period’ has been referred to and 
Mr. Roy Chowdhury tells us that under the 
relevant rules framed under the Act the pre- 
scribed period is six months subject to such 
extensions as may be granted by the Reserve 
Bank and there is no conflict between the 
section and its proviso ‘or between the sec- 
tion and the prescribed rules. It is well 
known that a proviso cannot affect the main 
provisions in the section itself. When the 
section says “to an extent which is un- 
reasonable having regard to the ordinary 
course of trade” a specific or definite period 
for all types of cases cannot be fixed for pur- 
poses of enforcing this Section by a 
rule made under the Act. It is obvious that 
this period of six months cannot apply at 
least to contingencies Nos. 1 and 4 referred 
to above. Mr. Roy Chowdhury’s contention 
is that, in any event, this can apply to con- 
tingency No. 3 and the present case gives 
rise to that contingency.. But this is not a 
case where payment for the goods does not 
represent the full amount payable by the 
foreign buyer in respect of the goods. On 
the contrary, the case is that nothing what- 
ever has been repatriated by the seller. In 
these circumstances, contingency No. 3 is not 
attracted to the facts of this case at all. 
Assuming therefore, that there can be a pre- 
scribed period for contingency No. 3 the 
period mentioned in the impugned notice is 
bad and the notice has to be struck down 
on this ground as well. 


32. The next argument before us was 
based on the expression “any act with intent 
to secure that” used in sub-section (2) of 
S. 12. It is urged that the notice under 
challenge does not say that the appellant 
did anything with intent to secure any of 
the results envisaged by the sub-section. In 
other words, the sub-section requires the exis- 
tence of mens rea but the ingredients of mens 
rea have not been stated in the notice. Mr. 
Roy Chowdhury on the other hand con- 
tends that all that is required is to state what 
the nature of the offence was and since the 
sub-section itself has been referred to in the 
notice the required provisions have been satis- 
fied. As we are of opinion that the notice 
is bad (a) on the ground that sub-section (2) 
of S. 12 does not touch cases of completed 
sales and (b) on the ground that the period 
of six months specified in the notice is con- 
trary to the provisions of the sub-section, we 
are not inclined to decide the issue of mens 
tea raised before us. 


33. In the result, this appeal is allow- 
ed. The notice dated 9th December, 1968 is 
quashed and set aside and the respondents 
are restrained from taking proceedings under 
the said notice. 

34. Let appropriate writ in the nature 
of mandamus and certiorari issue accordingly. 


35. There will be no order as to costs. 
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SABYASACHI MUKHARJI, J.:— 
36. I agree. 
JANAH, J. :— 37. I agree. 


Appeal allowed. 


AIR 1973 CALCUTTA 419 (V 60 C 95) 
DEBI PROSAD PAL, J. 
Anglo India Jute Mills Co. Ltd., Defen- 


dant-Appellant v. Sarjoo Prasad Singh, 
Plaintiff-Respondent. 
Second Appeal No. 1601 of 1964 


D/- 6-4-1973. 

Index Note:— (A) West Bengal Land 
Reforms Act (10 of 1956), Ss. 21, 18 — 
Ousting of Civil Court jurisdiction — Dis- 
pute whether plaintiff is a tenant — Dispute 
not falling within Section 18 (1) — Civil 
suit maintainable. 

Brief Note:— (A) The statutory tribu- 
nal set up under the Act while deciding a 
dispute under Section 18 (1) can incidentally 
decide the question of relationship of barga- 
dars. Such a jurisdiction being of an anci- 
Wary and collateral character is not intend- 
ed to oust jurisdiction of the Civil Court 
when the dispute is whether a person is a 
tenant or not. Such a dispute comes within 
the jurisdiction of Civil Court and a civil 
suit is maintainable. (1962) 66 Cal WN 88," 





Rel. on. (1962) 66 Cal WN 229 and AIR. 
1969 SC 78, Dist. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1969 SC 78=(1968) 3 SCR 662, 
Pea v. State of Madhya Pra- 
esh 
(1962) 66 Cal WN 88=1962 Cal LJ 130, 
Jadu Nath Roy v. Lal Mohan Malik 4 
(1962) 66 Cal WN 229, Sarat Ch. Panda 
v. Amin Ali 4 


Nirmal Chandra Chakraborty, for Ap- 
pellant. 


JUDGMENT:— The only question 
raised in this appeal on behalf of the de- 
fendant-appellant relates to the jurisdiction 
of the Civil Court to entertain the suit filed 
by the plaintiff for a declaration that he is 
a tenant under the defendant-appellant and 
for a permanent injunction restraining the 
defendant from interfering with the rights 
and possession of the plaintiff in the suit 
land as a tenant. 

2. The defendant is the owner of 
the disputed land. The defendant brought 
a case against the plaintif under Section 17 
(1) (a) and (b) of the West Bengal Land 
Reforms Act, 1956 (hereinafter referred to 
as the Act) before the Bhagchas Officer, 
Barrackpur for eviction of the plaintif on 
the ground that the defendant required the 
suit land for bringing the same under per- 
sonal cultivation. In the said proceeding the 
plaintiff contended that he was not a barga- 
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dar but a tenant. This plea was overraled 
by the Bhagchas Officer who held the plain- 
tiff to be a bargadar. Against that decision 
an appeal was preferred before the Munsif, 
Second Court, Barasat who upheld the de- 
cision of the Bhagchas Officer. The plain- 
tiff obtained a rule thereafter from the 
High Court but ultimately the said rule, on 
contest, was discharged by the Hon’ble High 
Court. The preliminary objection having 
filed up to the High Court the case before 
the Bhagchas Officer proceeded on its merits. 
At this stage the plaintiff filed the present 
suit for a declaration that he is a tenant and 
for a permanent injunction restraining the 
defendant from interfering with the rights 
and possession of the plaintiff in the suit 
land as a tenant and from proceeding with 
the case now pending before the Bhagchas 
Officer. Before the learned Munsif, the de- 
fendant was successful in raising the preli- 
minary objection that the jurisdiction of the 
Civil Court to entertain the present suit was 
ousted by Section 21 of the Act. The plain- 
tiff thereafter preferred an appeal which was 
heard by the learned Subordinate Judge, 
9th Court, Alipore. The learned Subordi- 
nate Judge allowed the appeal holding inter 
alia that the Civil Court has not lost its 
jurisdiction to entertain the present suit to 
determine whether a person is a tenant or 
not and Section 21 of the Act cannot be 
considered to be a bar. 


3. On a second appeal before this 
Court, Mr. Nirmal Ch. Chakraborty appear- 
ing for the defendant-appellant has contend- 
ed that Section 21 of the Act gives a fina- 
lity to an order passed by the Special Tri- 
bunals set up under the Act and when there 
is an express bar of the jurisdiction of the 
ciyil Court to entertain disputes which have 
been decided by the authorities under the 
Act, this present suit was not maintainable. 


4. To appreciate this contention it is 
necessary to refer to certain provisions of 
the Act. Section 17 of the Act sets out the 
circumstances under which it will be per- 
missible to terminate cultivation of land by 
a bargadar. Section 18 confers upon the 
Officer or authority appointed by the State 
Government in that behalf to decide every 
dispute between a bargadar and the person 
whose land he cultivates in respect of matters 
relating to division or delivery of the pro- 
duce, termination of cultivation by the bar- 
gadar, place of storing or threshing the pro- 
duce. Sub-section 18 (2) vests such authority 
with the power to determine any question 
as to whether a person is a bargadar or not 
and to whom the share of the produce is 
deliverable when such question arises for the 
purpose of deciding any dispute referred to 
in Section 18 (1) of the Act. Section 19 
provides for an appeal to the Munsif having 
jurisdiction over the area even the land is 
situated against any order made under Sec- 
tion 17 or 18 of the Act. Section 21 ousts 
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the jurisdiction of the Civil Court to enter- 
tain any suit or proceeding in respect of any 
matter mentioned in Sections 17 and 18 of 
the Act and any order or other proceeding 
whatsoever under Chapter 3 of the Act shall 
not be questioned in any Civil Court. Read- 
ing the different sections, it appears that dis- 
putes relating to bargadars and jotedars about 
termination of cultivation by the bargadar or 
division or delivery of the produce or place 
of storing or threshing of the produce are 
according to the scheme of the Act 
to be decided by the statutory authority, 
namely, Bhagchas Officer and in deciding 
such disputes, the elaborate procedure in- 
volved in civil suit may not be resorted to. 
It is only for the purpose of deciding such 
disputes, if a question arises as to whether 
a person is a bargadar or not, the statutory 
authority is vested with the authority to 
decide such a question. When therefore the 
question arises as to whether a person is a 
tenant or not, it is not the intention of the 
legislature to confer upon the statutory autho- 
rity the jurisdiction to decide such contro- 
versial question as to title of the property. 


The jurisdiction conferred upon the 
Bhagchas Officer is of a limited character. He 
can decide only disputes referred to in Sec- 
tions 17 and 18 of the Act and it is only in 
respect of those matters, that the Civil Court 
has been ousted from the jurisdiction to 
decide them. The counsel for both the par- 
ties drew my attention to the triology of the 
jurisdiction of this Court on this point. The 
first case relied upon is Jadu Nath Roy v. 
Lal Mohan Malik, (1962) 66 Cal WN 88. 
In that case the plaintiff had been adjudged 
as a bargadar in connection with a dispute 
as contemplated in Section 18. The plain- 
tiffs thereafter brought a suit for a declaration 
of their tenancy rights and for a permanent 
injunction restraining the defendant from dis- 
possessing the plaintiff. The plea of ouster 
of the jurisdiction of the Civil Court to main- 
tain the suit under Section 21 of the Act 
was raised. Bhattacharjee, J. was of the view 
that the jurisdiction of the Civil Court on the 
facts of that case was not ousted under Sec- 
tion 21. His Lordship held that the existence 
of a ‘dispute’ is a sine qua non of the appli- 
cability of Section 21 of the Act and con- 
sequently the bar to the jurisdiction of the 
Civil Court must be related to the existence 
of such a dispute. When there was no such 
‘dispute’, clearly the bar would not be ap- 
plicable. His Lordship was of the view that 
the suit cannot be an essential fact under 
Section 21 of the Act. The relief claimed 
in the said suit was inter alia for a declara- 
tion of tenancy rights by contracts and alter- 
natively acquisition of tenancy right by ad- 
verse possession besides confirmation of title. 
There was also a prayer in the suit for per- 
manent injunction restraining the defendant 
from dispossessing the plaintiff. According 
to the Lordship since the prayer portion re- 
lating to declaration of tenancy right does 
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not purport prima facie to affect any ‘dis- 
pute’ Section 2! will not be a bar. The 
question arose again in the case of Sarat Ch. 


Panda v. Amin Ali, (1962) 66 Cal WN 229. 
In that case certain persons being disgruntled 
by award recorded by Bhagchas Board sued 
for a declaration that they were not bargadars 
under the persons found by the Board but 
under some others. P. N. Mookerjee, J. 
speaking for the Court held that as the pri- 
mary or the main relief was for a declaration 
that they were not bargadars under the per- 
sons found by the Board, the granting of that 
relief would obviously affect the particular 
‘award’ of the Special Tribunal under the 
Act. It was held that the civil court’s juris- 
diction was completely ousted in view of the 
express language of the statute. His Lord- 
ship however did not decide this question as 
the suits filed were held to be bad for multi- 
fariousness or mis-joinder of parties and 
causes of action. Hence, according to their 
Lordships the suits failed on that ground and 
no decision was called for on the other ques- 
tions decided by the learned Munsif. In the 
case of Kalipada Naskar v. Moni Mohan 
Naskar the dispute arose between Moni 
Mohan and Kalipada for delivery of the pro- 
duce the Munsif qua Appellate Officer 
determined under Section 18 (2) of the Act 
that Kalipada was not a bargadar. There- 
upon Monimohan instituted a suit in the 
Civil Court for a declaration that Kalipada 
and his brothers are not tenants under him 
and for recovery of khas possession. Bijayesh 
Mukherji, J. held that such a suit did not 
question the Appellate Officer’s finding that 
Kalipada was not a bargadar and therefore 
the suit was not hit by Section 21 (1) of the 
Act. His Lordship was of the view that the 
authority under the Act has the only juris- 
diction to decide whether one is a bargadar 
or not. As soon as it decides that he is not a 
bargadar, that matter falls outside the juris- 
diction. In the present case it has been held 
by the Bhagchas Officer as well as the Mun- 
sif qua Appellate Officer that the plaintiff 
was a bargadar in a dispute raised under 
Section 18 (1) of the Act. In the case decid- 
ed by Bijayesh Mukhejee, J. the finding of 
the authority under the Act was that the 
plaintiff was not a bargadar. This decision, 
therefore, does not directly cover the present 
controversy. The Division Bench in the case 
referred to above did not consider it neces- 
sary to decide this point. The only other 
case where this point had been considered 
is the judgment in the case of Jadu Nath v. 
Lal Mohan, 66 CWN 88. In my opinion, read- 
ing the scheme of the Act. it is clear that 
complicated questions relating to title to the 
property or controversy as to whether there 
subsists a relationship of landlord and ten- 
ant between the parties are not to be decid- 
ed by the statutory tribunals set up under 
the Act. Such questions are left for the Civil 
Court to determine according to the pro- 


cedure laid down under the ordinary law of 
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the land. It is only when a person is a 
bargadar, disputes which arise on the basis 
of such relationship mainly division or deli- 
very of the produce, termination of the culti- 
vation by the bargadar, place of storing or 
threshing the produce which are of a less 
complicated nature and which require a 
speedy and summary disposal for the inter- 
ests of all the parties are to be decided by 
the tribunals set up under the Act. Ques- 
tions may sometimes crop up in the deter- 
mination of such disputes as to whether the 
person is a bargadar or not, it is only for 
the purpose of deciding such disputes the 
authorities have been given power to decide 
this question and such jurisdiction is neces- 
sarily of a limited, incidental and collateral 
character. 


5. There is a well-recognised distinc- 
tion between incidental or collateral jurisdic- 
tion and direct and exclusive jurisdiction. 
The determination of the existence of rela- 
tionship of bargadar may be relevant and 
appropriate, and sometimes may be neces- 
sary too, because on the existence of such 
a relationship, the statutory tribunal is vested 
with the jurisdiction to decide the different 
categories of disputes under Section 18 (1) 
of the Act. The jurisdiction of the Civil 
Court may be excluded expressly or by clear 
implication arising from the scheme of the 
Act. Where the Legislature sets up a special 
Tribunal to determine questions relating to 
rights or liabilities which are the creation of 
a Statute, the jurisdiction of the Civil Court 
may be deemed excluded by implication. In 
my opinion, although the statutory tribunals 
have been vested with the jurisdiction to 
determine the question about the existence of 
the relationship of bargadar, such jurisdic- 
tion being of an ancillary and collateral 
character was not intended to oust jurisdic- 
tion of the Civil Courts when the dispute is 
whether a person is a tenant or not. Such 
a dispute, in my opinion, does not come with- 
in the jurisdiction of the special Tribunal 
set up under the Act. 


6. Reliance was placed by Mr. 
Chakraborty learned counsel for the defend- 
ant-appellant upon the decision of the 
Supreme Court in the case of Dhulabhai v. 
State of Madhya Pradesh reported in AIR 
1969 SC 78 in support of the proposition 
that where the statute gives a finality to the 
order of the special tribunals, the civil 
court’s jurisdiction must be held to be exclud- 
ed if there is adequate remedy to do what 
the Civil Court would normally do in a suit. 
I do not see how this decision can be of 
any assistance to the appellant in this case. 
If a Bhagchas Officer, as I have held, has 
no jurisdiction to decide any dispute as to 
whether a person is a tenant or not, the 
question of giving a finality to his decision 
on such a question does not arise. It is only 
those matters which are mentioned in Sec- 
tions 17 and 18 of the Act where the Bhag- 
chas Officer and the appellate authority have 
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the exclusive jurisdiction to decide and the 
finality of the orders of the Special Tribunals 
can be pleaded in respect of such matters 
only. If such Tribunals have no jurisdiction 
to decide the dispute raised in the present 
suit, I do not see how it will oust the juris- 
diction of the Civil Court to entertain such 
a sult. 

7. For the reasons stated above I dis- 
miss the appeal and the judgment of the 
learned Subordinate Judge is affirmed. 


8. There will be no order as to costs. 
Appeal dismissed. 
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SALIL KUMAR DATTA, J. 
Krishnadhan Chandra, Appellant v. 
Kanailal Ghosh and another, Respondents. 
A. F. A. D. No. 969 of 1964, D/- 5-3- 
1973. 
Index Note:— (A) Civil P. C. (1908), 
S. 96 read with S. 100 —- Second Appeal by 
plaintiff, selling his interest prior to such 
appeal, is competent, 


Brief Note:— (A) An unśuccessful 
plaintiff lodged second appeal two days sub- 
sequent to sale of his rights and interest in 
the suit property. 


Held that since by virtue of Section 55(2) 
of Transfer of Property Act plaintiff would 
be liable for consequences flowing from the 
decree if it were allowed to stand plaintiff 
had a right to present second appeal. 

(Para 9) 


Index Note :— (B) Civil P. C. (1908), 
S. 146 — Any person claiming through the 
aggrieved party can apply for being implead- 
ed at appellate stage. AIR 1958 SC 394, 
Referred to. (Paras 7, 9) 


Index Note :— (C) Transfer of Property 
Act, 1882, S. 43 — “Option by transferee” 
— Any overt act by transferee indicative of 
existence of such option is sufficient compli- 
ance with provisions of this section. 

Brief Note:— (C) Section does not con- 
template any exercise (such as by notice) of 
option by transferee. All that is contemplat- 
ed is indication of its existence by any overt 
act such as institution of suit by transferee. 
Provision is that subsequent transferee should 
be one without notice (knowledge) of exis- 
tence of any prior option. AIR 1967 Ker 
58, Rel. on. (Paras 12, 13) 
Cases Referred : Chronological Paras 
AIR 1967 Ker 58 = 1966 Ker LI 666, 

Gomathy Ammal v. Rukmini Amma 12 
AIR 1958 SC 394 = 1958 SCR 1287, 

Saila Bala Dassi v. Sm. Nirmala Sundari 
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Satya Priya Ghosh, for Appellant; 
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JUDGMENT :— This is an appeal by 
the plaintif against concurrent judgment of 
affirmance. The plaintiff instituted a suit on 
the following allegations. The suit land be- 
longed to Nripendra Nath Ghose and Kanai 
Lal Mustafi from whom the plaintiff took 
settlement on July 10, 1948, on payment of 
a selami of Rs. 185/- at an annual rental of 
Rs. 36/-. Since that date he had been in 
possession by cultivation in khas or through 
bargadars. The plaintiff also got his name 
mutated in the records of the Jandiord and 
had been paying rent in respect of the suit 
lands while he was in possession of the suit 
land in that way. On July 1, 1956 the de- 
fendants challenged title of the plaintiff in 
the suit land and made futile attempts of ob- 
struction in his possession of the suit land 
and also thereafter the defendant threatened 
the plaintiff with dispossession. It was stated 
that the defendant had never any title or pos- 
session of the suit land and as a cloud had 
been cast on the plaintiffs title in respect 
of the suit land the plaintiff instituted this 
suit on July 9, 1956 claiming a declaration 
of his tenancy right in the suit land and also 
a decree confirming his possession. There 
was also a prayer for permanent injunction 
on the defendants restraining them from in- 
terfering with the plaintiff’s possession. 


2. The suit was contested by the de- 
fendants who filed a written statement deny- 
ing all material allegations in the plaint. It 
was stated that the alleged settlement with 
the plaintiff was a fraudulent settlement and 
it was further stated that at the time when 
the lease was purported to have been made 
to the plaintiff, his lessors had no title to 
the suit land. Jn 1353/54 B. S. the said 
lessors of the plaintiff sold the land to one 
Bhudev. Bhudev again transferred the suit 
lands to the plaintiffs lessors by two kobalas 
dated June 23, 1953 and September 29, 1954. 
On the said respective dates again the plain- 
tiff’s lessors sold his right, title and interest 
to the defendants and since then the defend- 
ants had been in possession of the suit pro- 
perties. It was accordingly submitted that 
suit should be dismissed. 


3. Jt appears that an amendment was 
made to the plaint on November 13, 1959. 
It was alleged by way of further amendment 
of the plaint that the plaintiff’s lessors fraudu- 
lently represented that they had title to the 
suit land and on the basis of such represen- 
tation received selami from the plaintiff and 
gave a registered lease to the plaintiff men- - 
tioned in the plaint in 1355 B. S. and also 
referred to above. It appears that prior to 
the lease the plaintiff’s lessors had sold their 
interest in the land to one Bhudev and 
thereafter Bhudey again sold the suit land 
to the plaintiff lessors on the dates mentioned 
above. Accordingly under Section 43 of the 
Transfer of Property Act the plaintiff’s in- 
terest became absolute and as the defendants 
had purchased the interest of the plaintiff's 
lessors with the knowledge of this lease in 


1973 


favour of the plaintiff, they were also bound 
by the said lease. 


4. The suit was tried on evidence and 
the learned Munsif was of opinion that in 
the original plaint there was no whisper 
about the applicability of Section 43 of the 
Transfer of Property Act. This section was 
invoked by amendment of the plaint. It was 
held that the plaintiff did not exercise his 
option before November 13, 1959 and that 
being the position the plaintif could not 
acquire interest of his lessors which was pur- 
chased by the defendants. The suit was ac- 
cordingly dismissed. 


5. An appeal was preferred against 
this decision and the appellate Court found 
as to possession as follows: 


“The evidence of possession led by the 
plaintiff coupled with the rent receipts pro- 
ves to the hilt that on the basis of the settle- 
ment granted by the deed of lease, the plain- 
tiff, however came to the possession of the 
land on the date of lease, continued the same 
on payment of rent to the lessors and was 
in possession of it on the date of the institu- 
tion of the suit. The evidence of possession 
led by the defendants is not only shaky and 
unconvincing but also false............ 3 


The appellate Court however was of opinion 
that the acquisition of title by his lessors 
subsequent to the settlement did not accrue 
any interest to the plaintiff automatically but 
the transferee was required under provisions 
of Section 43 of the Act to exercise his 
option by demand for acquiring title under 
the lease. So long as he did not exercise for 
option, the transferee was to hold the pro- 
perty transferred in trust for the transferor 
during the subsistence of contract of trans- 
fer provided the right to exercise the option 
was not defeated by subsequent bona fide 
transfer for consideration without notice of 
the exercise of the option. The Court of 
appeal further found that admittedly there 
was no demand in the exercise of his option 
by the plaintiff for his acquisition of the 
interest granted by his Jessors in suit land. 
The suit could not be regarded as an evi- 
dence of his exercise of the option because 
the suit was for a declaration of his interest 
and the interest could not accrue on the 
basis of the after acquired title of the lessors 
unless a demand was made to that effect in 
exercise of the option. It was further held 
that the defendants were in the know of the 
lease in: favour of the plaintiff and his pos- 
session thereof and as such they were not 
bona fide purchaser without notice of the 
plaintiff’s right of option. Even then as the 
plaintiff did not exercise his option prior to 
the institution of the suit he was not entitled 
to a decree and the suit was rightly dismissed. 
The appeal was accordingly dismissed and 
the present appeal is by the plaintiff against 
this decision. 


6. Before we consider the question on 
merits it is necessary to consider the question 
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of maintainability of the appeal in this 
Court. It would appear that this appeal was 


filed on July 19, 1963. On April 12, 1972 an 
application was filed by one Juthika Rani 
Dey in this Court for being added as party 
appellant to the appeal on the ground that 
she had purchased the suit property for con- 
sideration by a registered kobala dated July 
17, 1963. This Court allowed this applica- 
tion by an order dated May 19, 1972 observ- 
ing further that the addition will be subject 
to any objection that may be taken at the time 
of final hearing by any party. Mr. Monmo- 
han Mukherjee, learned Advocate appear- 
ing for the defendant-respondent has con- 
tended that Juthika had no right to be im- 
pleaded in this proceeding. He contended 
that Order 22, Rule 10 of the Code of Civil 
Procedure has no application as the transac- 
tion did not take place during the pendency 
of any proceedings. The judgment under 
appeal was passed on 29th March, 1963 and 
this appeal was filed on 19th July, 1963 so 
that on 17th July, 1963 when the plaintiff 
sold the property in suit there was no pend- 
ing proceeding before any Court. Accord- 
ingly it was contended that Juthika could not 
be impleaded in this proceeding. 


7. Mr. Satya Priya Ghose learned 
Advocate for the appellants has referred me 
to the decision of Saila Bala Dassi v. Sm 
Nirmala Sundari Dassi reported in AIR 1958 
SC 394 = 1958 SCR 1287 in which the ap- 
pellants made an application for substitution 
in place of the second respondent or be 
brought in as an additional respondent. The 
Court held that the application could not be 
sustained under Order 22, Rule 10 but the 
application fell within Section 146 of the 
Civil P. C, as an appeal is a proceeding 
within the meaning of that section and the 
right to file an appeal carries with it the 
right to continue an appeal which has been 
filed by the person under whom the appel- 
lant claimed. In this case if the plaintiff 
appellant was entitled to prefer an appeal 
and such appeal was pending, then certainly 
Juthika would be able to continue the ap- 
peal as claiming through the plaintiff appel- 
lant on authority of the above decision under 
Section 146. 


8. The next point for consideration is 


therefore whether the plaintiff was entitled in 


law to proceed with the appeal. According 
to Mr. Mukherjee the plaintiff had no sub- 
sisting interest in the suit property on the 
date he filed appeal having disposed of all 
his interest in the suit land only two days 
prior to the filing of the appeal. As he had 
no further interest in the suit property he 
had no right’ to prefer an appeal after part- 
ing with his interest therein. The document 
of sale by the plaintiff to Juthika has been 
produced in Court by consent of the parties, 
the said document is marked as Ext. 6. By 
this document it appears the plaintiff sold his 
tight, title and interest in the property on a 
consideration of Rs. 200/- and in the sche- 
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dule of the kobala the interest of the plain- 
tiff is described as raiyati sthitiban interest 
subject to the payment of rent of Rs. 3 and 
3 pies payable to the landlord now to the 
Collector. 


9. Sections 96 and 100 of the Civil 
iP. C. provides for appeals and it has been 
held that a person who was a party to the 
suit or his legal representative or who has 

“jJany interest in the subject-matter of the suit 
or would be  prejudicially affected by the 
decree shall be entitled to prefer an appeal. 
The plaintiff himself is the appellant and in 
view of the fact that he sold the property 
for consideration he would certainly be taken 
to be prejudicially affected by the decree 
under appeal if he fails to prefer such ap- 
peal or in case his appeal fails. Under the 
provisions of Section 55 (2} of the Transfer 
of Property Act, the seller in the absence 
of any contract to the contrary is to be 
deemed to contract with the buyer that the 
interest which the seller professes to transfer 
to the buyer subsists and that he has power 
to transfer the same. The interests which 
the plaintiff purports to transfer by Ext. 6 
is the raiyati sthitiban interest held under the 
State of West Bengal. It would therefore 
appear that he was certainly a person who was 
affected by the decree under appeal and 
would be liable for conseauence if the decree 
that he had no title to the property sold was 
allowed to stand. 
opinion that the plaintiff was aggrieved by 
the decree and notwithstanding the sale deed 
Ext, 6 the plaintiff was competent in law to 
institute the appeal against the decree against 
him. If the appeal was competent by the 
plaintiff Juthika was also entitled to be im- 
pleaded as an appellant claiming under the 
plaintiff under Section 146 and on the basis 
of the authority of the Supreme Court re- 
ferred to above as already noted. 





10. The further question that comes 
up for consideration is whether under Sec- 
tion 43 of the Transfer of Property Act it is 
necessary for the transferee to make a-de- 
mand in exercise of or showing his option 
for acquisition of the title which his trans- 
feror subsequently acquires. The section 
reads as follows: 


“43. Where a person fraudulently or er- 
roneously represents that he is authorised to 
transfer certain immovable property and pro- 
fesses to transfer such property for considera- 
tion, such transfer shall, at the option of the 
transferee, operate on any interest which the 
transferor may acquire in such property at 
any time during which the contract of trans- 
fer subsists. Nothing in this section shall 
impair the right of a transferee in good faith 
for consideration without notice of the exis- 
tence of such option.” 


il. The trial Court on an interpreta- 
tion of the section has come to the conclusion 
that there must be an exercise of option by 
demand which is requisite under that sec- 
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tion. The appellate Court is of the opinion 
that there was no demand in exercise of 
option in the present case and the institution 
of the suit cannot be recorded as exercise of 
his option because the suit is for declaration 
of his interest in the lease but the interest 
cannot accrue to him on the basis of the 
after-acquired title of his lessor unless a 
demand was made to that effect in exercise 
of the option. 


12. There is no dispute and it is settl- 
ed law that subsequent acquisition of title by 
the transferor does not automatically invest 
the transferee with the title so acquired as in 
English law, and for such acquisition there 
must be an option by the transferee under 
our law. The section however does not lay 
down that exercise of such option can only 
be by a demand by the transferee, and in 
fact the section mentions only about the 
option of the transferee and not exercise of 
option by him. Any action by the transferee 
indicative of such option will, in my opinion, 
be sufficient, when a transferor transfers any 
immoveable property as his own, to operate 
on any interest in such property which he 
subsequently acquires. Such option may be 
indicated by any overt action by the trans- 
feree and an institution of a suit for declara- 
tion of title in the immoveable property may 
be one such overt act of option for the pur- 
poses of the section and no formal demand 
in exercise of the option is necessary or con- 
templated under the section. It was observed 
so in Gomathy Ammal v. Rukmini Amma, 
AIR 1967 Ker 58 in the following words: 


“The manifestation of the will of the 
transferee to have the transfer to operate, 
may be deemed to be an exercise of the 
option, but this is not to say, that he must 
adhere to any specific form for such exer- 
cise. He need only require or demand of 
the transferor that such interest shall pass to 
him. This idea runs through the second part 
of the section, which speaks of the existence 
of the said option, not the exercise of- the 
option 3> 


13. It is true that in the present case 
there was no demand in exercise of the 
option, but the admitted facts are that the 
plaintiff had been in possession of the suit 
property since his lease of 1948 and such 
possession had been continuing when the suit 
was filed in 1956 long after the sales in 
favour of the plaintiffs lessors and by them 
to the defendants 1953/1954. Such action 
on the part of the plaintif amply indicates 
and makes out the option by him under the 
law which would enable him to the benefit 
under S. 43 and no formal demand for the 
purpose is necessary. 

14, For the above reasons I am of 
opinion that the courts below were wrong in 
rejecting the plaintiffs claim on a wrong 
conception of “option” under the law which 
is not warranted by the relevant provisions 
of the statute. The judgments of the Courts 
below cannot accordingly be sustained. The 
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appeal in the premises succeeds and is allow- 
ed and the judgments and decrees of the 
courts below are set aside and the plaintiffs 
suit is decreed. There will be no order for 
costs in this Court in the circumstances. 


15. Leave under Clause 15 of the 
Letters Patent is prayed for and is granted. 


Appeal allowed. 
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Prem Singh, Appellant v. Sm. Dulari Bai 
and another, Respondents. 


F. A. No. 159 of 1969 and F. M. A. 
No. 256 of 1969, D/- 26-2-1973 and 28-2- 
1973. 


Index Note :— (A) Hindu Marriage Act 
(1955), Ss. 1 (1) and 2 (1) — Applicability 
of Act — Question of domicile — When 
relevant. 


Brief Note :— (A) As regards the intra- 
territorial operation of the Act it is clear that 
it applies to all Hindus, Buddhists, Jains, or 
Sikhs irrespective of the question whether 
they are domiciled in India or not. 

If one of the contracting parties to the 
marriage is a foreigner, the question of domi- 
cile assumes importance only when such mar- 
riage is prohibited either under the domestic 
tule or law of the land to which the forei- 
gner belongs. (Para 5) 

The petitioner-appellant, who was a 
Nepali of Gorkha tribe, was residing in India 
for long time and described himself as Hindu 
by creed. He was married to a Chhetri girl 
according to Hindu rites in India. In his suit 
for restitution of conjugal rights, the plea 
that he was not domiciled in India was not 
raised in the written statement. There was 
nothing on record to indicate that such a 
marriage was prohibited or invalid according 
to the law of domicile of the husband. 

Held that, the suit was maintainable and 
that, in the absence of specific plea in the 
written statement, the lower Court was not 
justified in going into the mixed question of 
fact and law whether the husband was of 
Indian domicile or he had acquired the 
domicile of choice ap India. (Paras 6, 7) 
Cases Referred Chronological Paras 
AIR 1966 SC 160 = (1965) 3 SCR 

793, Kedar Pandey v. Narain Bik- 

ram Sah 7 
AIR 1966 SC 1614 = 1966 Cri LJ 

1217, Kulathil Mammu v. State of 


Kerala 7 
AIR 1961 SC 58 = (1961) 1 SCR 576, 
Shanno Devi v. Mangal Sain 7 


AIR 1955 SC 282 = 1955 SCR 1259, 
State of Bihar v. Kumar Amar Singh 

AIR 1955 SC 36 = 1955 Cri LJ 152, 
Central Bank of India Ltd. v. Ram 
Narain 7 
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AIR 1930 PC 57 (1) = 24 Sind LR 
138, Siddiki Mohammad Shah v. 
Mt. Saran 
(1892) 3 Ch 180 = 67 LT 689, 


Craignish v. Hewitt 


C. F. Ali and Hafijur Rahman, for Ap- 
pellant; Swadesh Bhushan Bhunia, for Res- 
pondents. 


A. K. SINHA, J.:— These two appeals 
are preferred by the husband against the 
judgment and decree of the trial Court re- 
fusing restitution of conjugal rights, and 
allowing the wife a child's custody briefly, 
in the following circumstances. 


The petitioner-husband, who is the pre- 
sent appellant, made an application for resti- 
tution of conjugal rights against the respon- 
dent No. 1, Dulari Bai. His case, briefly, 
is that he married the respondent No. 1 ac- 
cording to Hindu rites in the month of 
February, 1955 at a place known as Terhi- 
parha within P. S. Kharagpur, District 
Midnapore. After their marriage they con- 
tinued to live as husband and wife when a 
daughter was born who, however, subsequent- 
ly died. Thereafter, another daughter Sukund- 
raj and a son Kishen Singh were born out of 
their wedlock. Although, they lived happily for 
a number of years as husband and wife, the 
respondent No. 2, the mother of respondent 
No. 1, a woman of questionable character in 
conspiracy and collusion with others forcibly 
took away the respondent No. 1 with her 
baby daughter, from his house with the help 
of Police. In spite of requests and demands 
the opposite party No. 1 failed to return to 
the matrimonial home and thus the petitioner 
was entitled to restitution of conjugal rights. 


2. The proceeding was contested by 
both the respondents Nos, 1 and 2. Apart 
from the general denial of material allega- 
tions, their specific case was that the peti- 
tioner-appellant was of Gurkha tribe and the 
respondents were of chetri caste and thus it 
was not at all possible to solemnize a marriage 
between them. The appellant Prem Singh, it 
is further alleged, was married with one 
Mangala Bai formerly who was now living 
with her one son and one daughter at the 
house of the appellant. Three sons and four 
daughters were born out of their wedlock, 
formerly, and most of them died. The res- 
pondent No. 1, though passed her days with 
the appellant in his house for about six 
years, was ill-treated subsequently by the ap- 
pellant, his mother and his former wife, 
Mangala Bai and as a result of such oppres- 
sion and tortures she was brought to the 
house of the opposite party No. 2 under 
coinpelling circumstances. It is alleged that 
respondent No. 1 is not the married wife of 
the petitioner who was lawfully married at 
her tender age long back in Rajasthan. The 
further case of the respondents was that as 
there was no lawful marriage between the 
appellant and the respondent No. 1, he had 
no right also to keep the son of the res- 
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pondent No. 1 in his custody and he was 
not entitled to any restitution of conjugal 
rights. An application for custody of the 
son Kishen Singh was filed by the respondent 
D 1 which was also opposed by the appel- 
ant. 


3. Upon the pleadings in the matri- 
monial proceeding several issues were fram- 
ed and the appellant examined four witnesses 
including the appellant himself and on be- 
half of the respondents, three witnesses were 
examined including the respondent No. 1. 
The learned Court below found that the peti- 
tioner was a Nepali and as he was not a 
domiciled Indian he could not have invoked 
the provisions of the Hindu Marriage Act, 
1955, and therefore his application was not 
maintainable under Section 9 of the Act. On 
the issue relating to the question of marriage, 
the learned Court below found as a fact on 
evidence that although the appellant and res- 
pondent No. 1 lived together as husband and 
wife for 6/7 years and several children were 
born to them they were not lawfully married 
and further that in any case the appellant 
was guilty of ill-treatment to the respondent 
No. 1, so much so that it was impossible 
for her to return to the appellant and to live 
with him there without apprehensions of 
danger to her safety and security and ac- 
cordingly dismissed the application. That is 
how in short the husband appellant felt ag- 
grieved and preferred the present appeal. 


4. It appears that although the ob- 
jections relating to the absence of Indian 
domicile of the appellant was not specifically 
taken in the written statement by the res- 
pondents and no issue was framed, the learn- 
ed Court below went into the question and 
held on a construction of Clauses (a), (b) 
and (c) of Section 2 of the Hindu Marriage 
Act that in order to take the benefit of the 
Act the appellant being a Nepali who could 
not come within the purview of Clauses (a) 
and (b) must have to satisfy that he acquired 
Indian domicile. The Court then proceeded 
to find whether as a matter of fact the ap- 
pellant, who had no domicile of origin in 
India, acquired a domicile of choice in India. 
On evidence, however, it found that the in- 
tention that was required to be established 
for acquisition of domicile of choice was not 
proved in this case and consequently his ap- 
plication was not maintainable. In our 
opinion, such an approach to the question 
is entirely erroneous. Firstly because, the in- 
terpretation made by the learned Court is not 
correct. We think for the purpose of the ap- 
plication of the Hindu Marriage Act one 
need not necessarily prove that he has either 
a domicile of origin or of choice in India. 
The material parts of Section 1 (1) and Sec- 
tion 2 (1) (a) (b) (c) provide :— 

“{ (1) This Act may be called the Hindu 
Marriage Act, 1955. 

(2) It extends to the whole of India 
except the State of Jammu and Kashmir, and 
applies also to Hindus domiciled in the terri- 
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tories to which this Act extends who are out- 
side the said territories. 


2 (1) This Act applies— 

(a) to any person who is a Hindu by 
religion in any of its forms or developments 
including a Virashaiva, a Lingayat or a 
follower of the Brahmo, Prarthan or Arya 
Samaj, . 

(b) to any person who is a Buddhist, 
Jaina or Sikh by religion, and 

(c) to any other person domiciled in the 
territories to which this Act extends who is 
not a Muslim, Christian, Parsi or Jew by 
religion, unless it is proved that any such 
person would not have been governed by the 
Hindu Law or by any custom or usage as 
part of that law in respect of any of the 
matters dealt with herein if this Act had not 
been passed. 4 


Explanation:— The following persons 
are Hindus, Buddhists, Jainas or Sikhs by re- 
ligion, as the case may be :— 


(a) any child, legitimate both of whose 
parents are Hindus, Buddhists, Jainas or 
Sikhs by religion; 

(b) any child, legitimate or illegitimate, 
one of whose parents is a Hindu, Buddhist, 
Jaina or Sikh by religion and who is brought 
up as a member of the tribe, community, 
group or family to which such parent belongs 
or belonged; and 

(c) any person who is a convert or re- 
convert to the Hindu, Buddhist. Jaina or 
Sikh religion.” 


5. On a fair reading of the above 
provisions, it seems clear from the first sec- 
tion that the Act is in operation in the whole 
of India except in the State of Jammu and 
Kashmir and applies also to Hindus, domicil- 
ed in the territories to which this Act ex- 
tends, who are outside the said territories. 
This section read with Section 2 (1) (a) (b) 
makes it equally clear that as regards the 
intra-territorial operation of the Act it ap- 
plies to all Hindus, Buddhists, Jains or Sikhs 
irrespective of the question whether they are 
domiciled in India or not. The provisions 
of Clause (c) of the same section contem- 
plates extra-territorial operation in the sense 
that the persons domiciled in other territory 
to which this Act may extend, if governed 
by Hindu Law, even though, residing outside 
the territory, would come within the purview 
of this Act. Mr. Bhunia learned Advocate 
for the respondent wants us to read the word 
“domiciled” occurring in Clause (e) of sub- 
section (1) of S. 2 also in Clauses (a) and (b) 
after the word “person” occurring therein. 
That is to say, his argument is that any 
person who is a Hindu by religion, or a 
Buddhist or a Jaina or a Sikh by religion 
must necessarily be domiciled in India for 
the purpose of application of the Act. We 
are unable to read those provisions in the 
way Mr. Bhunia reads as it is one of the ac- 
cepted principles of: construction that the 
Court will not supply or add or alter or omit 
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any word in a Statute unless of course, it 
would become a matter of impelling necessity 
to make such harmonious construction as to 
render the Act effective in its operation. -But 
such is not the case here for it is quite pos- 
sible to give effect to these material provi- 
sions without the word “domiciled” in any 
of the two clauses of Section 2. So, from 
a closer examination of these material pro- 
visions it follows, first, from Clause (a) that 
a man residing in India if a Hindu and se- 
cond, from Clause (b) a Buddhist, Jaina or 
Sikh by religion will be governed by the pro- 
visions of Hindu Marriage Act irrespective 
of the question whether he has at the same 
time acquired a domicile in India. We may 
usefully refer in this connection to sub-sec- 
tion (2) of S. 1 of the Special Marriage Act, 
1954, wherein also similar distinction may 
be noticed. Mr. Bhunia has, however, con- 
tended that unless one is necessarily a citizen 
of India how the Act could be at all made 
applicable to him even though he is a Hindu. 
[We do not think that citizenship becomes 
the necessary or imperative qualification for 
application of the Act when the legislature | 
itself has omitted to make such a qualifica- 
tion a condition precedent to Hindus resid- 
ing in India. Nevertheless, when we say this 
we are not unmindful of the question in such 
cases whether or not one of the contracting 
parties to the marriage being a foreigner, 
would be normally guided by the law of his 
domicile. But that question assumes impor- 
tance only when such a marriage is prohibited 
either under the domestic rule or law of the 
land to which one of the contracting parties 
to the marriage, a foreigner, belongs. It is 
well established, in matters of conflict of laws, 
however, that the question whether a parti- 
cular marriage was properly solemnized must 
be decided on the basis of the law of the 
land in which such marriage took place. It 
is unnecessary to pursue the point further 
on the facts of this case for there is nothing 
to indicate from the materials on record that 
such a marriage between the present appel- 
lant and the first respondent according to 
the law of domicile of the husband is pro- 
hibited or invalid. We do not think, there- 
fore, the question of appellant’s domicile is 
relevant in this case, for it is undisputed that 
the appellant has been residing in India for 
quite a long time and described himself as 
Hindu by creed and performed religious rites 
in visiting Hindu pilgrimages with the first 
respondent and children born to them. It is 
also well known that the Gorkhas of Nepal 
or persons like the appellant belonging to 
Gorkha tribe must be regarded normally as 
Hindus unless contrary is established by pro- 
per evidence which, however, is totally absent 
in this case. Clearly, therefore the appellant 
would be entitled to be governed by the 
Hindu Marriage Act under which he claims 
to have started a proceeding for restitution 
of conjugal rights. , 

6. Secondly because, all else apart, 
the question whether a person is of Indian 
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domicile or he had acauired a domicile of 
choice in India is a mixed question of fact 
and law and in the absence of specific plea 
in the written statement, we do not think, the 
learned Court below was justified in going 
into such question or looking into the evi- 
dence adduced by the parties, Although as 
far as can be seen no prover evidence was 
adduced by any of the parties in this con- 
nection, it is, again, well established that no 
amount of evidence can be looked into on 
a plea not taken either in the plaint or in 
the written statement (see AIR 1930 PC 57 
(1), Siddiki Mohammad Shah v. Mt. Saran). 
In the instant case no such plea was taken 
in the written statement. All that was said 
in paragraph 2 is that the petitioner was of 
“Gorkha nationality” and he could not have 
been married with a chetri and upon that 
pleading issue as to locus standi was framed. 
The question therefore is whether the appel- 
lant belonging to Gorkha tribe can be law- 
fully married to a chetri and not whether he 
had Indian domicile at the material time. 
Nevertheless, the question would have assum- 
ed importance if it could have been shown 
at the same time that under the rule of the 
lex domicili such a marriage between a 
Gorkha and a chetri was prohibited. So far 
as the Indian law under the present Act is 
concerned, there is no such prohibition. In 
fact marriage was solemnized before the Act 
came into force. In our opinion, therefore, 
the question of domicile was neither an issue 
before the Court nor on the facts of this 
case required any determination. 





T: Mr. C. F. Ali, learned Advocate 
for the appellant has addressed us, so also 
Mr. Swadesh Bhusan Bhunia, learned Advo- 
cate for the respondents, on the question of 
domicile at length. Several decisions were 
cited at the Bar, namely, AIR 1965 SC 36, 
Central Bank of India Ltd. v. Ram Narain, 
AIR 1961 SC 58, Shanno Devi v. Mangal 
Sain; AIR 1966 SC 160, Kedar Pandey v. 
Narain Bikram Sah; AIR 1966 SC 1614, 
Kulathil Mammu v. State of Kerala, AIR 
1955 SC 282, State of Bihar v. Kumar Amar 
Singh and also certain English decision (1892) 
3 Ch 180 (182), Craignish v. Hewitt. It was 
alleged on behalf of the appellant that from 
all the facts proved the appellant was suc- 
cessful in establishing his‘domicile of choice 
in India. -On the other hand, Mr. Bhunia 
relying on the principles indicated in the 
above Supreme Court decisions, contended 
that the basis of such acquisition of domicile 
by choice was the intention to permanently 
settle’ in a country and not to return to the 
original home of the appellant and this had 
not been proved in this case. In the view, 
we have taken of the matter it is not neces- 
sary to decide this question for in our 
opinion the question of domicile was not in 
issue in this case and no objection as to ab- 
sence of domicile was taken by the respon- 
dents in their written statement and such 
determination was neither necessary on the 
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facts of this case nor could be decided effec- 
tively in absence of proper evidence. We 
are unable therefore to sustain the conclu- 
m reached by the learned Court below as 
valid. 


8. On merits also we are unable to 
agree wìth the finding made by the learned 
Court below. Admitted facts, in this case, 
are that the respondent No. 1 lived with the 
appellant as husband and wife for about 
seven years in a house which is very close 
to the house of the parents of the respon- 
dent No. 1. It is really strange that the res- 
pondent No. 2, who is the mother, wanted 
to say in her evidence that the respondent 
No. 1 was allowed to live as a concubine. 
This, in our view, is nothing but a plea of 
convenience. For some reason or other, the 
parents became inimical towards the appel- 
lant and they wanted to get back the res- 
pondent No. 1 at any cost and by showing 
any reason even going to the length of des- 
cribing her daughter as a concubine of the 
appellant. The appellant and respondent 
No. 1 not only lived together as husband and 
wife but they had several children during six 
years. We are unable to agree with the 
view of the learned Court below that even 
though they lived for such a long period as 
husband and wife, that fact by itself was 
of no assistance to the appellant to prove 
his marriage with the respondent No. 1. The 
first thing that influenced consideration of 
the Court below is that because P. W. 3 who 
claimed to be an eye-witness to the marriage, 
also stated that P. W. 1 was present at the 
time of marriage he must be condemned as 
a ‘rank liar. We are unable to agree for 
having regard to the distance of time be- 
tween the marriage and the evidence given 
by this witness, it is quite likely that he may 
not distinctly remember as to whether or 
not P. W. 1 was present as he would certain- 
ly make his statement from his memory. It 
is equally not unlikely that he may not have 
clear picture of actually what happened at 
that time or who were present at such a 
distant date. P. W., 1 himself, we do not 
find, has stated in so many words in his 
evidence that he was not also present during 
the time of marriage but what he said was 
that shortly after the marriage he was invited 
to a tea party. Such statement, in our view, 
cannot exclude the possibility of attending 
also the marriage when it took place. As re- 
gards the priest Paresh Eknath it was clear- 
ly stated by the appellant that he was dead 
and nothing was elicited from his cross- 
examination to prove the contrary. It was 
also not suggested that there was no such 
priest in Kharagpur at the material time. The 
barber who also participated in the cere- 
monial function of the marriage, it is true, 
was not examined, but we do not find any- 
thing in the cross-examination to suggest that 
the barber was staying there at the material 
time and in spite of his presence in Kharag- 
pur he was not cited as a witness. It may 
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be that there are other persons named by 
the appellant who were also present but 
merely because they were not examined as 
witnesses, it could not be said that in ab- 
sence of their corroboration marriage could 
not be established. Regarding the presence 
of the parents of the respondent No. 1 dur- 
ing the marriage, we do not find anything 
in evidence of either side as to whether they 
were present or not. In any case, the appel- 
lant was not cross-examined on this point 
and therefore mere omission to state that 
the parents were present will not justify the 
conclusion that the marriage was not sole- 
mnized. The learned Court below next found 
that the Railway pass only mentioned about 
one wife but that, in our view, is entirely 
problemetical We do not know how the 
passes are issued and what are the provisions 
of these Railway passes, so that, it was clear- 
ly incumbent upon the appellant to mention 
about all the wives and other family members 
in Railway pass. So, merely because the 
Railway pass did not mention the name of 
another wife no adverse inference can be 
drawn against the appellant only on that ac- 
count. We, therefore, do not think on a 
review and reassessment of the evidence that 
the appellant failed to establish his marriage 
with the respondent No. 1. Apart from the 
evidence adduced in this case, the long as- 
sociation of a man and woman as husband 
and wife and the birth of their children out 
of such association will no doubt raise a 
presumption in law that the parties must have 
been lawfully married. In this case having 
regard to the admitted association of the ap- 
pellant and the respondent No. 1 to the 
knowledge of the parents of the wife without 
any objection and the birth of their children 
during their cohabitation will invariably lead 
to the conclusion that the parties must have 
been married lawfully at some time. 


9, The learned Court below, how- . 
ever, along with the evidence adduced by 
the appellant, considered and believed the 
case set up by the respondents, namely, that 
the respondent No. 1 was lawfully married 
to a man in Rajasthan at a very tender age. 
The evidence adduced to establish such mar- 
riage in our view is wholly unsatisfactory and 
nobody from Rajasthan ever came and de- 
posed in this case to prove that the respon- 
dent No. 1 was ever married with the man 
named Sher Singh at Rajasthan. No explana- 
tion has been given as to why Sher Singh 
has not been cited and examined as a wit- 
ness in this case or whether he is dead or 
alive. We are unable to agree with the 
learned Court below that merely because 
father Thanwar, respondent witness No. 2 
and another witness Jharu, R. W. 3, said that 
they went to village Ganrahri from Kharag- 
pur to attend the marriage ceremony of the 
first respondent, the marriage of the first res- 
pondent with Sher Singh was established. If 
the eye witnesses, on the one hand, to the 
marriage of the appellant with the first res- 
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pondent were entirely disbelieved, we fail to 
see how these persons could be believed, by 
the learned Court below to reach the conclu- 
sion that respondent No. 1 was lawfully mar- 
ried with Sher Singh. Then again, according 
to her evidence the respondent No. 1 had 
never been to the house of the husband 
except only on one occasion and she did not 
remember whether her former husband at all 
visited her father’s house. In fact, there is 
no evidence, worth relying to support or 
prove the case of the respondent’s marriage 
with Sher Singh. In our opinion, the entire 
conclusion reached by the learned Court 
below is based on mere surmise and not on 
proper and sufficient evidence. The conclu- 
sion, so reached, is wholly unjustified. That 
being the position, we do not think, there 
is any proved circumstance in this case which 
could reasonably stand in the way of law- 
ful marriage between the respondent No. 1 
and the appellant. We cannot also appreciate 
how the learned Court below could not be 
fully impressed by the fact that if the ap- 
pellant forcibly took away the respondent 
No. 1 and kept her as a concubine, the par- 
ents could still remain silent and preferred 
not to take any step for recovery of their 
daughter. If by the alleged tortures and 
oppression the parents were moved and ulti- 
mately took the help of police and the 
Magistrate for her rescue, what prevented 
them from taking such steps earlier? It is 
rather unusual way of thinking that the par- 
ents by their inactivities preferred to keep 
their daughter as a concubine and not as a 
married wife of the appellant. We should 
also, in this connection, take notice of the 
fact that the respondent No. 1 herself in her 
petition before the Magistrate stated that 
“petitioner’s husband Prem Singh inflicted 
great pain and beat your petitioner and 
your petitioner has suffered great privation” 
and thus admitted the appellant as her hus- 
band. Without pursuing the matter further 
it would be sufficient to state that we are 
not at all impressed by the reasons given by 
the learned Court below for rejecting the 
case of the marriage of the appellant with 
that of the respondent. We are, therefore, 
on consideration of evidence and relevant 
materials on record inclined to hold that the 
marriage between the respondent No. 1 and 
the appellant has been established. 

10. Now, even if there is relationship 
of husband and wife, further question that 
was considered by the Court is whether the 
appellant was guilty of ill-treatment. We do 
not think that there is any evidence of such 
cruelty excepting the uncorroborated testi- 
mony of the respondent No. 1 and here also, 
in the first petition before the Court of the 
S. D. M. South Mindapore, she did not 
mention any particulars about the oppression. 
For the first time in her evidence she stated 
something which we are unable to accept as 
true state of things. The story of assault 
by the mother and the former wife of the 
appellant upon the respondent seems to be 
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incredible. It is said that they struck with 
a log causing bleeding injury but no medi- 
cal evidence is forthcoming nor there is any 
information lodged with the Police. So, we 
are not at all impressed with the lone testi- 
mony of the respondent No. 1 about the 
cruelty inflicted on her by the husband. We 
find, in disagreement with the learned Court 
below, that the appellant was not guilty of 
any ill-treatment so as to make her impos- 
sible to live with him. The respondent No. 1, 
in our opinion, has no right to withdraw 
herself from the society of the appellant who 
is her husband. 


11. We now take up the Act VIII 
case which was also disposed of along with 
the suit. A petition was filed by the res- 
pondent No. 1 claiming the custody of the 
boy who has been since living with the 
father. In view of our finding that there 
was a lawful marriage between the respon- 
dent No. 1 and the appellant, we are also 
unable to agree that the mother is entitled 
to the custody of the boy. The boy, ad- 
mittedly, is more than six years’ old by 
now and therefore the father is lawfully en- 
tilled to the custody of the boy and more- 
over the boy has been living under the 
care and protection of the father from the 
very beginning. So, considering the facts 
and circumstances of this case, we cannot 
agree with the learned Court below that the 
mother, respondent No. 1, will be entitled to 
the custody of the boy. There is no proper 
ground, obviously, for keeping the boy in the 
custody of the mother. 


12. Accordingly, both the appeals are 
allowed. The order passed by the learned 
Court below in the matrimonial proceeding 
for restitution of conjugal rights is set aside 
and it is declared that the appellant is en- 
titled to get restitution of conjugal rights 
and there will be decree for restitution of 
conjugal rights. The order passed in the 
Act VIII case is set aside and the application 
is hereby dismissed. ‘There will, however, 
be no order as to costs in both the appeals. 


N. C.. MUKHERSI, J.:— 13. I agree. 


A. K. SINHA, J. (28-2-73):— 14. Mr. 
Bhunia wants us to record his argument on 
another point, namely, that on the appellant’s 
own evidence he married the first respondent 
when she was only 14 or 15 years old. If 
that be so, it is submitted that under provi- 
sions of Hindu Marriage Act the marriage 
would be void. This, in our view, is again 
a question of fact and we do not find any 
objection to this effect was taken in the writ- 
ten statement and no issue was also framed. 


Accordingly, we are unable to go into 
this question at this stage. Accordingly, we 
cannot permit Mr. Bhunia to raise this point 
at this stage. Our order dated February 26, 
1973, stands. 

N. C. MOKHERNS, J.:— 15. I agree. 


Appeals allowed. 
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S. K. Mukherjee, Petitioner v. Smt. Saila 
Balas Sein and others, Opposite Parties. 


Civil Rule No. 2145 of 1972, Dj- 11-1- 
1973, 


Index Note: — (A) West Bengal Premi- 
ses Tenancy Act (12 of 1956), Section 17 
(2-A) — Interpretation of — Tenant not 
depositing in court amount admitted to be 
due from him along with his application 
under Section 17 (2) — Court cannot extend 
time under Section 17 (2-A). 


Brief Note: — (A) In order to maintain 
an application for determination of the rent 
the tenant must deposit the amount admitt- 
ed by him to be due within the time speci- 
fied in sub-section (1) along with his ap- 
plication. Therefore, if the tenant makes 
only an application for determination of 
rent but does not deposit the admitted 
amount along with the application and prays 
for extending the time for deposit of the ad~ 
mitted amount, the application would not be 
maintainable being violative of the manda- 
tory provisions of the opening paragraph of 
sub-section (2). (Paras 4, 5) 


Cases Referred: Chronological Paras 


(1972) 76 Cal WN 862 = 1973 Ren 
CJ 30, Sri Sarada Sangha v. Asoke 
Sengupta 2 


Gopal Chandra Mukherjee, for Peti- 
tioner; Hemendra Chandra Sen and Santosh- 
nath Sen, for Opposite Parties Nos. 1-5. 


ORDER:— This Rule was obtained by 
the tenant defendant in a snit for ejectment 
and is directed against an order of the learn- 
ed Munsiff of the Third Court, Howrah, re- 
jecting his application under Section 17 (2) 
of the West Bengal Premises Tenancy Act 
1956. The plaintiffs, who are the opposite 
parties Nos. 1-5 in this Rule, brought the 
suit for ejectment on the grounds of default, 
subletting and reasonable requirement. Ac- 
cording to the plaintiffs’ case, the tenant de- 
fendant No. 1 is a defaulter in payment of 
rent since November 1968. Admittedly, the 
defendant No. 1, who is the petitioner in the 
present Rule, was a tenant in respect of the 
suit premises under opposite parties Nos. 1-5 
at a monthly rent of Rs. 60/- payable ac- 
cording to English calendar month. The 
petitioner also admits that rent was not be- 
ing paid since November 1968, the reason 
given by him being that he claimed adjust- 
ment for Rs. 364/- which he paid as Muni- 
cipal taxes on behalf of the plaintiffs and 
also for a sum of Rs. 492/- which he incur- 
red on account of essential repairs to the 
suit premises, against the rent payable by 
him but the landlords refused to adjust those 
amounts against rent. On the 17th Septem- 
ber, 1971, when the application under Sec- 
tion 17 (2) was filed rent for the premises 
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was admittedly in arrears from November 
1968, to August 1971, that is, for 34 months. 
So, the total amount of arrears of rent till 
the date of the application under Section 17 
(2) was Rs. 2,040/-. If from this amount 
the Municipal taxes of Rs. 364/- and the 
cost of repairs amounting to Rs. 492/- are 
deducted, the balance would come to Rupees 
1,184/-. Thus this sum of Rs. 1,184/- was 
admitted by the petitioner to be due from 
him at the time when he filed his applica- 
tion under Section 17 (2). The learned 
Munsiff rejected the application under Sec- 
tion 17 (2) on the ground that the defendant 
No. 1 did not deposit this admitted amount 
of Rs. 1,184/- along with his application as 
required by Section 17 (2). 


2. Mr. Gopal Chandra Mukherjee, 
learned Advocate appearing for the peti- 
tioner, has submitted tefore me that even 
though the petitioner did not deposit in 
Court the admitted amount of Rs. 1,184/- 
along with his application under Section 17 
(2) within the time specified in sub-sec. (1) 
of Section 17, the court has power to extend 
the time for depositing the admitted amount 
as provided for in sub-section (2-A) of Sec- 
tion 17. He has further submitted that al- 
though the petitioner has not specifically 
made any prayer for extension of time to 
deposit the admitted amount in his applica- 
tion under Section 17 (2), there is an omni- 
bus prayer in that application to the effect 
that the court may pass such other order or 
orders as the court deems fit and proper. 
Mr. Hemendra Chandra Sen, learned Advo- 
cate for the plaintiffs opposite parties, on the 
other hand, contends before me that the 
point raised by Mr. Mukherjee on behalf of 
the petitioner has been concluded by my 
decision in the case of Sri Sarada Sangha 
v. Asoke Sengupta, reported in (1972) 76 
Cal WN 862. In that case I took the view 
that an application under sub-section (2) of 
Section 17 of the West Bengal Premises 
Tenancy Act 1956, for determination of the 
rent payable by the tenant should be accom- 
panied by deposit of the amount admitted by 
him to be due from him, within the time 
specified in sub-section (1) of Section 17 
and if no such deposit of the admitted 
amount is made within the time speci- 
fied in sub-section (1) the application 
for determination of the rent would not be 
maintainable. Mr. Mukherjee does not dis- 
pute the correctness of this view. But his 
contention is that under sub-section (2-A) of 
Section 17 the court has power to extend the 
time for depositing the admitted amount of 
rent which is required to be deposited under 
sub-section (2). This question, however, was 
not raised nor decided in (1972) 76 Cal WN 
862. 


3. Thus the sole point for my consi- 
deration in this Rule is whether the court 
can extend the time under Section 17 (2-A) 
for depositing in court the amount admitted 
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by the tenant to be due from him which he 
is required to deposit under sub-section (2) 
along with his application for determination 
of the rent. This point is not covered by 
any authority. The decision on this point 
depends on the constriction to be put on 
clause (a) of sub-section (2-A) which is re- 
produced below:— 


“(2-A) Notwithstanding anything con- 
tained in sub-section (1) or sub-section (2) 
on the application of the tenant, the court 
may by order:— 

(a) extend the time specified in sub-sec- 
tion ({) or sub-section (2) for the deposit or 
payment of any amount referred to therein: 


(b) * * * +” 


4. Under sub-section (2-A) the court 
has power to “extend the time specified in 
sub-section (1) or sub-section (2) for the depo- 
sit or payment of any amount referred to 
therein”. This means that the Court can ex- 
tend the time specified in sub-section (1) for 
the deposit or payment of any amount re- 
ferred to in that sub-section (1) and similar- 
ly, the court can extend the time specified 
in sub-section (2) for the deposit or payment 
of any amount referred to in that sub-sec- 
tion (2). In other words, the court can ex- 
tend the time specified in sub-section (1) for 
the deposit or payment of “an amount cal- 
culated at the rate of rènt at which it was 
last paid, for the period for which the tenant 
may have made default including the period 
subsequent thereto upto the end of the month 
previous to that in which the deposit or pay- 
ment is made for this is the amount refer- 
red to in sub-section (1).” This amount is 
not the same thing as the amount admitted 
by the tenant to be due from him which he 
is required to deposit in court along with 
his application under sub-section (2) for de- 
termination of the rent payable by him. As 
regards time for deposit of the admitted 
amount it would appear that the time within 
which the admitted amount is to be deposit- 
ed under sub-section (2) has not been speci- 
fied in sub-section (2), but that time has 
been specified in sub-section (1). The time 
which has been specified in sub-section (2), 
is the time of one month from the date of 
the preliminary order within which the 
amount determined by the court under the 
preliminary order under clause (a) of sub- 
section (2) is to be deposited in court or 
paid to the landlord. Then again, the time 
specified in sub-section (2) also refers to be 
time fixed by the court under clause (b) of 
sub-section (2) within which the amount 
finally determined by the court is to be de- 
posited or paid. Mr. Mukherjee lays stress 
on the words “any amount” in clause (a) 
of sub-section (2-A) and contends that the 
words “any amount” are wide enough to in- 
clude also the admitted amount referred to 
in sub-section (2). But when construed with 
reference to the time that can be extended 
under sub-section (2-A), these words cannot 
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refer to the admitted amount required to be 
deposited under sub-section (2). These words 
with reference to sub-section (2) can only 
mean any amount that may be determined 
by the Court either under clause (a) or 
clause (b) of sub-section (2). The use of 
the disjunctive ‘or’ between the words “sub- 
section (1)” and “sub-section (2)” in clause (a) 
of sub-section (2-A) makes it clear that the 
Court can extend the time specified in sub- 
section (1) for the purpose of deposit or 
payment of the amount mentioned in sub- 
section (1) and not for the purpose of depo- 
sit or payment of any amount referred to 
in sub-section (2) and vice versa. As already 
pointed out, the admitted amount which the 
tenant is required to deposit under sub-sec- 
jotn (2), is not the amount referred to in 
sub-section (1) although the time within 
which the admitted amount is to be depo- 
sited is the time specified in sub-section (1). 


5. Upon the above construction of 
clause (a) of sub-section (2-A) I am of the 
view that the court has no power under 
sub-section (2-A) to extend the time for de- 
positing in court the amount admitted by 
the tenant to be due from him which he is 
required to deposit along with his applica- 
tion under Section 17 (2). That this cons- 
truction is correct will also appear from 
what is provided in the opening paragraph 
of sub-section (2). It is clear from that 
paragraph that in order to maintain an ap- 
plication for determination of the rent the 
tenant must deposit the amount admitted by 
him to be due within the time specified in 
sub-section (1) along with his application. 
Therefore, if the tenant makes only an ap- 
plication for determination of rent but does 
not deposit the admitted amount along with 
the application and prays for extending the 
time for deposit of the admitted amount. 
the application would not be maintainable 
being violative of the mandatory provisions 
of the opening paragraph of sub-section (2). 
lf the legislature intended that the Court 
should have power also to extend the time 
for making deposit of the admitted amount 
under sub-section (2), it would have made 
suitable amendment in the opening paragraph 
of that sub-section. 


6. In the above view of the matter, 
I think, the learned Munsif rightly rejected 
the application under Section 17 (2) of the 
Act. The Rule is, therefore, discharged. 
There will be no order as to costs in this 
Court. 


Rule discharged, 
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Purna Chandra Basak, Appellant v. 
Daulat Ali Mollah, Respondent. 


Appeal from Appellate Decree No. 770 
of 1960, D/- 22-6-1973. 

Index Note: — (A) Civil P. C. (1908), 
Section 64 and Order 38, Rule 10 — Attach- 
ment before judgment — Whether prevails 
over contractual obligation created by a pre- 
vious agreement of sale. 


Brief Note: — (A) An attaching cre- 
ditor can only attack the right, title and inte- 
rest of his debtor at the date of the attach- 
ment and on principle his attachment can- 
not confer upon him any higher right than 
the judgment-debtor had at the date of the 
attachment. If a person, having a contract 
of sale in his favour, has such pre-existing 
right the attachment could not be binding 
upon him. If the promisee gets a convey- 
ance after the attachment, in pursuance of 
his contract, he takes a good title in spite 
of the attachment. Even if the property is 
sold in execution, he can enforce specific 
performance of his contract against the auc- 
tion purchaser. AIR 1916 Cal 927 and AIR 
1929 Cal 494, Explained; ATR 1941 Bom 
198, Rel. on. (Para 8) 


Where the agreement for sale is entered 
into prior to the attachment and the pro- 
perty is purchased by the plaintiff in speci- 
fic performance of the agreement for sale 
as a result of the compromise decree, the 
right of the plaintiff will prevail over the 
purchase of the property by the defendant 
in the court sale on the basis of the attach- 
ment. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1941 Bom 198 = ILR (1941) Bom 

290, Rango Ramchandra Kulkarni 

v. Gurulingappa Chinnappa Muthal 
AIR 1929 Cal 494 = 33 Cal WN 805, 

Tarak Nath Mukharji v. Sanat Kumar 


7, 8 


Mukherji 6,7 
AIR 1916 Cal 927 = 21 Cal WN 158, 

Madan M. Dey v. Rebati Mohan 

Poddar 5, 6 


Sourindra Nath Roy Chowdhury, for 
Appellant; M. K. Ghosh, for Respondent. 


JUDGMENT:— This second appeal 
arises out of a suit filed by the plaintiff-ap- 
pellant for confirmation of his possession in 
the disputed property and for a permanent 
injunction upon a declaration of his title 
thereto. The plaintiff purchased the suit land 
from one Dud Ali Mollah under a registered 
kobala dated 22nd Ashar, 1361, B. $., cor- 
responding to 7th July, 1954 and was in pos- 
session since the purchase of the property. 
The plaintiffs case is that the defendant 
had no title in the land and was wrongfully 
trying to interfere with his possession. The 
main defence of the defendant is that the 
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suit property was attached in execution case 
No. 17 of 1954 on 19-5-1954 and the suit 
property was purchased by him in a court- 
sale on 9-5-1955. Since then the defendant 
is stated to be in lawful possession of the 
suit property. 

2. It is in evidence that Dud Ali 
Mollah to whom the suit land originally be- 
longed entered into an agreement for sale 
of said property with the plaintiff. A Title 
Suit being Title Suit No. 155 of 1954 (Ext. 
2) was instituted by the plaintiff against the 
said Dud. Ali Mollah for the specific per- 
formance of the agreement for sale. In the 
said suit a compromise decree was made and 
as a result of the said compromise, the plain- 
tiff purchased the suit property on 7th July, 
1954. As already stated the very said pro- 
perty was attached in Execution Case No. 17 
of 1954 on 19-5-1954, i.e., about two months 
prior to the plaintiff’s purchase of the suit 
property. The defendant purchased the pro- 
perty on 9-5-1955 in a court-sale after the 
plaintiff's purchase of the suit property on 
7-7-1954, 

3. On these facts the learned Mun- 
siff, Basirhat, dismissed the suit holding inter 
alia that the purchase of the property by 
the plaintiff in pursuance of a compromise 
decree was a private transfer of the property 
and is hit by Section 64 of the Code of Civil 
Procedure (hereinafter referred to as the 
Code). On an appeal the learned Additional 
District Judge, Basirhat, upheld the said 
view of the trial Court and dismissed the 
appeal. i 

4. On a second appeal Counsel for 
the appellant contended that there was no 
dispute that the agreement for sale between 
the plaintiff and Dud Ali Mollah was enter- 
ed into prior to the attachment of the suit 
property in the Execution Case No. 17 of 
1954. The purchase of the suit property by 
the plaintiff on 7-7-1954 was in pursuance 
of the decree in the suit filed by the plain- 
tiff for the specific performance of the 
agreement. The plaintiff therefore had a 
right over the suit property, before the attach- 
ment and such right could not be affected 
by the attachment under Order 38, Rule 10 
of the Code. It was further submitted that 
in any event a compromise decree is none- 
theless a decree of the court and a transfer 
made pursuant to such a decree cannot be 
considered to be a private transfer so as to 
come within the mischief of Section 64 of 
the Code. 

5. The question that arises for deci- 
sion in this appeal depends upon the applica- 
tion of Section 64 read with Order 38, 
Rule 10 of the Code. Under Section 64 a 
private transfer of property is void as 
against all claims enforceable under the 
attachment. The object of the section is to 
prevent fraud on decree-holder and to 
secure intact the rights of the attaching cre- 
ditors against the attached property by pro- 
hibiting private alienation pending attach- 
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ment. Order 38, Rule 10 provides that 
attachment before judgment shall not affect 
the rights, existing prior tọ the attachment, 
of persons not parties to the suit. If there- 
fore a person has a right over a property be- 
fore its attachment and he is not impleaded 
in the suit, that right cannot be affected by 
the attachment. The dispute in the present 
case turns upon the question as to whether 
an attachment before judgment will prevail 
over the contractual obligation created by a 
previous agreement of sale. In the case of 
Madan M. Dey v. Rebati Mohan Poddar, 
21 Cal WN 158 == (AIR 1916 Cal 927), 
Woodroffe, J., speaking for the court ob- 
served that a creditor can only attach the 
right, title and interest of the debtor at the 
date of the attachment and that he has no 
ground for complaining if prior to his at- 
tachment the debtor has created an obliga- 
tion against him touching the property. If 
the creditors are able to brush aside every 
obligation which may have been binding on 
the debtor prior to the date when the attach- 
ment was made, this would place them in a 
better position than the debtor whose pro- 
perty was attached. The plaintiffs in that 
case attached the disputed property before 
judgment and purchased it at an execution 
sale. Before the attachment by the plaintiffs 
the debtor had executed an agreement of sale 
in respect of the same property in favour of 
the defendant which was followed by a suit 
for specific performance. In pursuance of 
the decree in this suit the Court, before the 
date of the execution sale, executed a kobala 
conveying the property to tbe defendant who 
also obtained possession before the said sale. 
It was held that the provision in Section 64 
of the Code was for the protection of a cre- 
ditor only against transactions subsequent to 
the attachment and the defendant’s purchase 
must prevail. It was further held that there 
was no reason to hold that the provision in 
Order 38, Rule 10 is limited to rights in rem. 
The defendant had a right to have the con- 
tract to sell specifically performed and that 
right was not affected by the attachment 
under Order 38, Rule 10 of the Code. 


6. The Counsel for the respondent 
relied upon a subsequent Division Bench de- 
cision of this Court in the case of Tarak 
Nath Mukherji v. Sanat Kumar Mukherji, 
33 Cal WN 805 = (AIR 1929 Cal 494) 
which according to the learned Counsel has 
overruled the earlier decision referred to. 
The lower appellate court also had relied 
upon that decision in holding that an agree- 
ment to sell the property could not prevail 
over the subsequent attachment whether be- 
fore or after the agreement, In that case the 
contract to sell took place on 8th July, 1921 
in favour of the plaintiff under which he 
paid the greater part of the prices as earnest 
money. The property was attached by three 
creditors in their suits in August and Sept- 
tember, 1921; in November, 1921, it was 
sold to the plaintiff who paid the balance 
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of the purchase money. In execution of -the 
attaching creditors’ decree the plaintiff ob- 
jected unsuccessfully, and he, therefore, filed 
suit for declaration that the. property was 
not liable to be sold, The lower court had 
held that the title of the plaintiff to the 
property would be confirmed; but he should 
pay certain sum to the defendant which 
would be a charge on the property. That 
order was confirmed by the High Court. But 
the two learned Judges based their decisions 
on different grounds. Cuming J. took the 
view that as the contract did not create a 
charge on the property, the attaching cre- 
ditors have the right to bring it to sale in 
execution in spite of the previous sale to the 
purchaser, who may enforce his right of 
specific performance against the auction 
purchaser under Section 40 of the Trans- 
fer of Property Act. According to the 
learned Judge no charge or interest is creat- 
ed by such obligation and hence it cannot 
prevail against the attachment. The learn- 
ed Judge distinguished the earlier Division 
Bench decision in the case of 21 Cal WN 
158 = (AIR 1916 Cal 927) (supra) on the 
ground that it did not proceed on any 
principle of law but natural justice. Pearson, 
J., the other learned Judge was of the view 
that the previous decision in 21 Cal WN 
158 = (AIR 1916 Cal 927) was not based 
merely on the principle of natural justice but 
on a consideration of the scope and effect 
of Section 64 of the Code coupled with 
Order 38, Rule 10. He was however of the 
view that the attachment affected the right 
of the vendor in the property, at any rate, 
to the extent of any balance then receivable, 
under the agreement, and that the attaching 
creditor was entitled to have it applied, in 
the event which happened, towards the pay- 
ment of his debt. On that ground he agreed 
with the order made by Cuming, J., that the 
plaintiff was liable to pay to the defendants 
the balance recoverable at the date of the at- 
tachment. 


7. On an analysis of the facts and the 
decision in the case of 33 Cal WN 805 = 
(AIR 1929 Cal 494), I am of the view that 
that decision is no authority for the proposi- 
tion that attachment before judgment pre- ` 
vails over the rights arising from a prior 
contract of sale. The same view has been 
taken in the case of Rango Ramchandra 
Kulkarni v. Gurulingappa Chinnappa Mu- 
thal, ILR 1941 Bom 290 = (AIR 1941 Bom 
198). Both the cases referred to earlier were 
considered in the Bombay decision, Broom- 
field, J., analysing the decision in 33 Cal WN 
805 == (AIR 1929 Cal 494) did not find it 
easy to follow the judgment delivered in 
that case and was of the view that when 
the facts in that case were looked at the 
court did not lay down any such proposition. 
Divatia, J., the other learned Judge also was 
of the view that it was difficult to extract 
any general principle from either of the two 
judgments in that case. 





434 Cal. 


8. It is true that a contract for sale 
of immovable property under Section 54 of 
the Transfer of Property Act does not, of 
itself, create any interest in or charge on 
such property. Such a contract creates only 
a personal obligation the fiduciary character 
of which is recognised in Section 3 of the 
Specific Relief Act and in Section 91 of the 
Trust Act. A contract for sale, therefore, 
does not create an interest in land but crea- 
tes a personal obligation of a fiduciary cha- 
racter which can be enforced by a suit for 
specific performance not only against the 
vendor but also against a volunteer and a 
purchaser for consideration with notice. If 
the promisor sells and gifts the property and 
hands over its possession to another with 
notice of the contract, the promisee can en- 
force it against that other person also under 
Section 27 of the Specific Relief Act as also 
Section 40 of the Transfer of Property Act. 
It is true that the right of the promisee is 
a right in personem and not in rem. But 
it is an obligation annexed to the ownership 
of immovable property and is in the nature 
of a trust under Section 91 of the Indian 
Trust Act. In my view such a right comes 
within the meaning of that term in Order 38, 
Rule 10 of the Code and the attachment 
under Section 64 is subject to that right. It 
is true that this right is a right in personem 
but there is nothing in the rule which lends 
support to the view that it is restricted only 
to right in rem. The attachment also does 
not create any interest in or charge upon 
the property. It merely keeps it in custo- 
dia legis and prevents its alienation in cer- 
tain cases. The attachment may not neces- 
sarily be of the property itself but of the 
right, title and interest of the debtor in the 
property at the date of the attachment. An 
attaching creditor can only attach the right, 
title and interest of his debtor at the date 
of the attachment and on principle, his at- 
tachment cannot confer upon him any higher 
right than the judgment-debtor had at the 
date of the attachment. If a person, having 
a contract of sale in his favour, has such 
pre-existing right the attachment could not 
be binding upon him. If the promisee gets 
a conveyance, after the attachment, in pursu- 
ance of his contract, he takes a good title 
in spite of the attachment. Even if the pro- 
perty is sold in execution, he can enforce 
specific performance of his contract against 
the auction-purchaser as the latter acquires 
only right, title and interest of the judg- 
ment-debtor, which is already burdened with 
the contract for sale. It is true that the at- 
tachment holds good in respect of such 
right as the Vendor had in the property at 
the time of attachment, that is, the right to 
receive the whole or a part of the price on 
completion of the sale. (ILR 1941 Bom 290 
= (AIR 1941 Bom 198)). If therefore there 
is an unpaid balance of price in the hand of 
the purchaser, the attaching creditor can 


hold the purchased property in his posses- 
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sion liable for that amount, because by virtue 
7 the attachment he gets the benefit of the 
ien. 


9. In the light of the principles dis- 
cussed above, the Lower Appellate Court, in 
my view, erred in holding that an agreement 
to sell immovable property entered into prior 
to the attachment, as in this case, could not 
prevail over the subsequent attachment. As 
the agreement for sale with Dud Ali Mollah 
was admittedly entered into prior to the at- 
tachment and as the property was purchased 
by the plaintiff in specific performance of 
the agreement for sale as a result of the com- 
promise decree, the rights of the plaintiff will 
prevail over the purchase of the property by 
the defendant in the court sale on the basis 
of the attachment made in Execution Case 
No. 17 of 1954. As the appeal succeeds on 
this point it is not necessary for me to de- 
cide the other question viz., whether the pur- 
chase of the property in terms of the com- 
promise decree can be treated as a private 
transfer so as to come within the mischief 
of Section 64 of the Code. 

10. The result is this appeal is al- 
lowed. The judgment and decree of the 
Lower Appellate Court as also of the trial 
Court are set aside. There will be no order 
as to costs, 

Appeal allowed. 
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Sm, Pratima Sarkar, Appellant v. Cor- 
poration of Calcutta and others, Respon- 
dents. 

F. M. A. No. 602 of 1970, D/- 5-6- 
1973. 


Index Note: — (A) Arbitration Act 
(1940), Section 30 — Setting aside of award 
~~ Grounds for — A party accepting a per- 
son as arbitrator for his technical qualifica- 
tions ~~ Change in the post he holds does 
not affect his status as such arbitrator — 
(X-Ref:— Sections 21, 14). (Para 6) 

Brief Note: —- (A) Where a party in a 
proceeding to restrain the opposite party 
from giving effect to the construction of dis- 
puted premises, had consented owing to 
technical nature of the dispute, to have it 
decided pending the proceeding, by the Com- 
missioner of Municipal Corporation on the 
ground that he possessed necessary technical 
qualifications and not because he held the 
post of Commissioner, the party on submis- 
sion of the report by said Commissioner 
could not be permitted to request the court 
not to consider it on the ground that he 
ceased to hold the post of Commissioner 
when he submitted his report. (Paras 5, 6) 

Index Note: — (B) Calcutta Municipal 
Act (W. B. Act 33 of 1951), Sch. 16 — 
Building rules under — R. 3 (1) — Height of 
building — Building upon a site not abut- 
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ting and far away from public street — 
Construction of further storey beyond pro- 
hibited height does not violate Rule 3 (1) — 
(X-Ref: Section 5, Clauses 60, 71). (Para 8) 

Brief Note: — (B) Sub-rule (1) of R. 3 
cannot be interpreted as meaning that a 
building even though not situate at the side 
of a street must be deemed to be so situate. 
Thus, where, the building upon a site not 
situate at or abutting the side of a street, has 
a space of fifty feet between itself and the 
public street, the space can be taken into 
consideration in determining the height of 
the building and therefore the building can 
have much greater height than what is pres- 
cribed in Rule 3. (Paras 4, 7, 8) 


Index Note: — (C) Calcutta Municipal 
Act (W. B. Act 33 of 1951), Sch. 16 — 
Building rules under — Rule 58 — Sanction 
of plan for construction — Right to perso- 
nal hearing of adjoining owners prior to 
sanction of the plan. 

Brief Note: — (C) There is no provi- 
sion in the Act which requires the Corpora- 
tion to issue a notice or give hearing to an 
adjoining owner of a building before accord- 
ing sanction to a plan for the proposed cons- 
truction. Case law discussed. (Para 9) 


Cases Referred: Chronological Paras 


AIR 1965 Cal 148 = 68 Cal WN 757, 
Krishna Kali v. Babulal Shaw 

(1964) 68 Cal WN 1049, Kanai Lal 
Paul v. Corpn. of Calcutta 

(1951) 88 Cal LJ 78, Kanahya Lal Ruia 
v. Corpn. of Calcutta 

AIR 1941 Cal 386 = 45 Cal WN 413, 
Hirendra Nath Dutt v. Corpn. of 
Calcutta 

AIR 1941 Cal 391 = 45 Cal WN 401, 
In re Lakshmimoni Dassi 

(1941) 45 Cal \. N 408, A. C. Mohamed 
v. Corpn. of Calcutta 


B. C. Dutta, S. K. Bhattacharya, for Ap- 
pellant; Bhabani Sankar Bagchi and Alo- 
kendu Mukherjee, for Nos. 1 to 4 and Sunil 
Kumar Basu, Probodh Ranjan Das for No. 5, 
for Respondents. 

JANAH, J.:— This appeal arises out 
of a judgment and order dated August 14, 
1969, discharging the rule obtained by the 
appellant and the respondent No. 6 of the 
present appeal, under Article 226 of the 
Constitution of India. The appellant and 
the respondent No. 6 alleged that they were 
the recorded owners of premises Nos. 29-B 
and 29-C Gariahat Road, respectively, while 
the respondent No. 5 was the recorded 
owner of premises No. 14/A/1, Gariahat 
Road (hereinafter referred to as the disput- 
ed premises). Premises Nos. 29-B and 29-C 
Gariahat Road are to the adjacent north of 
the disputed premises belonging ‘to the res- 
pondent No. 5. According to them the build- 
ing on the disputed premises was a one- 
storied brick built structure till February, 
1967, when they came to know that the res- 
pondent No. 5 was constructing the second 
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and the third storey over the existing struc- 
ture on the disputed premises. They alleg- 
ed that the disputed premises abuts a com- 
mon passage about 8’ wide, and so accord- 
ing to the Building Rules contained in Sche- 
dule XVI of the Calcutta Municipal Act, 
1951, the respondent No. 5 was entitled to 
have only a one storied house on the said 
plot of land. It was further alleged that 
the plan for the proposed construction sanc- 
tioned by the Corporation of Calcutta was- 
in violation of Rules 3, 29, 30, 32, 33 and 
50 of Schedule XVI of the Calcutta Muni- 
cipal Act, 1951. On these allegations the 
appellant and the respondent No. 6 who were 
the petitioners before the Trial Court pray- 
ed for an order restraining the respondents, 
the Corporation of Calcutta, its officers, and 
the respondent No. 5 from giving effect to 
or from proceeding with the construction on 
the disputed premises in accordance with the 
sanctioned plan. 


2. The respondents Nos. 1 to 4 as well 
as the respondent No. 5 denied that the plan 
for the proposed construction on the dis- 
puted premises was sanctioned in violation 
of the rules, and asserted that the sanction 
accorded by the Corporation of Calcutta 
was perfectly legal and valid. The respon- 
dent No. 5 further alleged that the applica- 
tion filed by the appellant and the respon- 
dent No. 6 under Article 226 of the Consti- 
tution was not a bona fide application, and 
she referred to certain facts in support of 
her said allegation. In the application under 
Article 226 of the Constitution the Commis- 
sioner of the Corporation of Calcutta was 
impleaded as the respondent No. 2. The 
Commissioner was also impleaded in his 
personal capacity, and Shri R. K. Bhatta- 
charyya who was the then Commissioner of 
the Corporation of Calcutta, was impleaded 
as respondent No. 3. While the matter was 
pending in the Trial Court Shri Priyo Guha 
was appointed as the Commissioner of the 
Corporation of Calcutta in place of Shri 
Bhattacharyya. By an order dated March 
25, 1969, Shri Guha was substituted in place 
of Sbri Bhattacharyya. 


3. When the Rule came up for hear- 
ing before the Trial Court on March 26, 
1969, the parties agreed that in view of the 
nature of the dispute the matter should be 
referred to the respondent No. 3 and they 
further agreed that the decision of the res- 
pondent No. 3 would be binding upon them. 
The learned Judge in the Trial Court record- 
ed the following order:— 

“26-3-69. After the learned Advocates 
for either side were heard for sometime, both 
parties agreed that owing to the technical 
nature of the dispute involved in this case 
it would be better to have all the questions 
of dispute between the parties decided by the 
Commissioner of the Corporation of Cal- 
cutta, who is respondent No, 3, on the spot 
by an enquiry to be held in presence of both 
the parties on the 7th of April, 1969, and 
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to submit his decision to this court by the 
18th April, 1969. It is agreed between the 
parties that the decision of the Commissioner 
would be binding on both the parties.” 


Thereafter the respondent No. 3 Shri Guha 
submitted a report on April 19, 1969, after 
making a local inspection, and the matter 
came up for consideration before the Trial 
Court on April 25, 1969. At the hearing on 
that day an objection was taken by the learn- 
ed Advocate appearing for the appellant 
(petitioner No. 1) to the effect that as the 
matter had been referred to the Commis- 
sioner of the Corporation of Calcutta and 
as Shri Guha had ceased to be the Com- 
missioner on account of a Chief Executive 
Officer being appointed in place of the Com- 
missioner and Shri Guha being reverted to 
the post of Deputy Commissioner, his report 
should not be accepted and should not be 
considered by the Court. Learned Advocate 
appearing on behalf of the respondent No. 5, 
on the other hand, contended that all pro- 
ceedings before the respondent No. 3 had 
been completed before he relinquished charge 
of his office as the Commissioner and only 
the submission of the report was pending. 
The learned Judge passed an order on that 
day to the effect that the respondent No, 3 
would file his report and the parties would 
be at liberty to agitate at the final hearing 
of the rule the point as to whether the re- 
port of Shri Guha should be considered or 
not. Shri Guha submitted his report on 
April 28, 1969, and thereafter the rule came 
up for hearing on May 29, 1969. On that 
day learned Advocate for the appellant took 
an objection that the inspection was made 
‘by Shri Guha in the absence of the appel- 
lant or anybody on her behalf. The learned 
Judge upheld this objection and directed that 
Shri Guha would again visit the disputed 
.premises and take fresh measurements in 
presence of the nominee of the appellant 
and would submit a supplementary report 
containing his findings on such fresh mea- 
surements being taken. 
said order a fresh inspection was made of 
the disputed premises by Shri Guha on 
July 20, 1969, in the presence of several per- 
sons, one of whom was the husband of the 
appellant and the other was Shri Dinesh 
Chandra Banerjee, an ex-City Architect of 
the Corporation of Calcutta, who was en- 
gaged by the appellant. Shri Guha filed a 
supplementary report on July 24, 1969 and 
thereafter the Rule came up for final hearing 
on August 14, 1969, before D. Basu, J. The 
learned Judge accepted the report submitted 
by Shri Guha and negatived the contention 
of the appellant that as Shri Guha had 
ceased to be the Commissioner of the Cor- 
poration of Calcutta before he submitted 
his report that his report could not be con7i- 
dered by the Court. Relying upon the report 
submitted by respondent No. 3 the learned 
Judge came to the conclusion that there was 
no violation of the building Rules contained 
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in Schedule XVI of the Calcutta Municipal 
Act, 1951. The learned Judge was also of 
the opinion that when the parties agreed to 
refer the dispute to the arbitration of the 
respondent No. 3 and agreed to accept the 
decision of the respondent No. 3 as binding 
between them they could not be permitted to 
tesile from that position. Upon this view 
the learned Judge discharged the rule. 


4, Mr. Bankim Chandra Dutt, 
learned Advocate appearing on behalf of the 
appellant at first canvassed before us the 
objection about the violation of the Build- 
ing Rules with reference to all the Building 
Rules mentioned in the petition before the 
Trial Court, namely, rules 3, 29, 30, 32, 33 
and 50 of Schedule XVI to the Calcutta 
Municipal Act, 1951. But ultimately Mr. 
Dutt gave up his client’s case with regard to 
the alleged violation of the rules, except 
Rule 3 which relates to the height upto 
which a building can be constructed. 


5. The first ground of attack of Mr. 
Dutt against the decision of the Trial Court 
is that the learned Judge in the Trial Court 
proceeded to treat the report of Shri Guha, 
the respondent No. 3, as an award made by 
an arbitrator. The first branch of his argu- 
ment in this behalf is that in order to make 
a reference to an arbitrator in a pending 
proceeding that proceeding must be a suit. 
In the present case the dispute between the 
parties formed the subject-matter of an ap- 
plication under Article 226 of the Constitu- 
tion. The contention of Mr. Dutt is that 
an application under Article 226 of the Cons- 
titution is not a suit and therefore Sec. 21 
of the Arbitration Act, 1940 had no appli- 
cation. He relied upon several decisions in 
support of this contention but it is not 


_necessary for us to refer to those decisions. 


The next branch of argument of Mt Dutt 
in this regard has been that even assuming 
that an application under Article 226 of the 
Constitution is a suit, Section 21 of the Ar- 
bitration Act had no application because in 
the present case there was no application ip 
writing by the parties to the Court and there 


_ was no order of reference by the Court. He 


contended further that in order to be a valid 
reference all the parties must join but here 
all the parties did not join, and lastly, the 
award must be filed in Court. Mr. Dutt 
accordingly argued that in the present case 
there could not be, and there was no valid 
reference to arbitration. In our view this 
contention of Mr. Dutt must be upheld. But 
even though there was no valid reference to 
arbitration and even though the report sub- 
mitted by Shri Guha may not be an award 
by an arbitrator the point to be consider- 
ed in the present case, in our opinion, is 
whether in view of the stand taken by the 
appellant in the Trial Court to have the dis- 
pute settled on the basis of the report which 
was to be submitted by the respondent No. 3 
she should now be allowed to resile from 
that position. 
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6. In order to get over this difficulty 
learned Advocate for the appellant has argu- 
ed that what his client agreed to is that the 
inspection was to be held and the report 
was to be submitted by the Commissioner 
of the Corporation of Calcutta. According 
to him when the report was submitted by 
Shri Guha he ceased to be Commissioner 
and therefore his report could not be consi- 
dered by the Court. In order to test this 
argument we have to look into the order 
dated March 26, 1969 which was passed by 
consent of parties. By that order it was 
recorded that “owing to the technical nature 
of the dispute involved in this case it would 
be better to have all the questions in dis- 
pute between the parties decided by the 
Commissioner of the Corporation of Cal- 
cutta, who is respondent No. 3 on the spot 
by an enquiry......... a.. There is no dis- 
pute between the parties that Shri Guha who 
was substituted in place of the Original res- 
pondent No. 3 as the Commissioner of the 
Corporation of Calcutta was the ex-City Ar- 
chitect of the Corporation of Calcutta. 
Therefore he had the necessary technical 
qualification to make an enquiry into the 
points of dispute between the parties. Mr. 
Dutt emphasised upon the words “Commis- 
sioner of the Corporation of Calcutta” in 
the order dated March 26, 1969. In our 
opinion the emphasis should be upon tbe 
words and figure “who is respondent No. 3” 
appearing immediately after the words “Com- 
missioner of the Corporation of Calcuttta” 
in the said order. It is to be noticed that 
the Commissioner of the Corporation of 
Calcutta was impleaded in his official capa- 
city as respondent No. 2, He was also im- 
pleaded in his personal capacity as respon- 
dent No. 3. If the parties wanted the Com- 
missioner to hold the inspection and to sub- 
mit a report then it is reasonable to expect 
that they would have selected the respon- 
dent No. 2 and not the respondent No. 3. 
In our opinion, therefore, Shri Priyo Guha 
who was at the relevant time holding the 
office of the Commissioner of the Corpora- 
tion of Calcutta, was selected by the parties 
on account of his technical qualifications. 
The objection taken by Mr. Dutt in this 
regard is, therefore, overruled. We accord- 
ingly hold, that having been a party to the 
consent order passed on March 26, 1969 the 
appellant cannot now be permitted to ask 
the Court not to consider the report sub- 
mitted by Shri Guha, unless of course,. she 
can show that the report is mala fide. No 
material has, however, been placed before 
us by the appellant to show that the report 
submitted by Shri Guha is mala fide. 


7. The next argument of Mr. Dutt 
relates to the violation of Rule 3 of Sche- 
dule XVI to the Calcutta Municipal Act, 
1951. Rule 3 relates to the height upto 
which a building can be constructed on a 
building site. It is admitted by both parties 
that the disputed premises is a Tandem site. 
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There is also no dispute between the parties 
that the disputed plot is accessible by a 8’ 
wide private passage from the 12’ wide Cor- 
poration Road to the south of the disputed 
plot. According to Mr. Dutt the sanction- 
ed plan offends the provision of sub-rule (1) 
of Rule 3 of Schedule XVI of the Calcutta 
Municipal Act, 1951. Sub-rule (1) of Rule 3 
is as follows:—~ 


“3 (1) If a building is situated at the 
side of a street no portion of the building 
except open or balustraded parapets not 
more than 1 metre and 20 centimetre high 
shall intersect any of a series of an imagin- 
ary line drawn across the street at an angle 
of fifty-three degrees with the horizontal, 
such lines being drawn from the side of 
the street which is the more remote from 
the building in question from a height of 
sixty centimetres above the centre of the 
street.” 


Mr. Dutt contends that although the disput- 
ed plot does not abut the 12’ wide Corpora- 
tion Road, which is intervened by another 
plot of land, the disputed plot should be 
deemed to be abutting the Corporation 
Road, and in that case if the provision of 
sub-rule (1) of Rule 3 is applied then the 
sanctioned plan offends the provisions of the 
said sub-rule. Sub-rule (1) of Rule 3 has 
several provisos but none of these provisos 
are applicable in the present case nor are 
the other sub-rules of Rule 3 applicable in 
the present case. According to Mr. Dutt 
Rule 3 does not contemplate any building 
which is not abutting a road and, therefore, 
when sub-rule (1) speaks of a building at the 


side of a street the disputed premises al- 


though not situated at the side of a street 
should be deemed to be so. Mr. Dutt 
argues that if this interpretation is not put 
upon sub-rule (1) of Rule 3 then the result 
would be that a person having a building 
site on the side of a narrow street will be 
restricted to a lower height in constructing a 
building on that site, but a person whose 
building site is far removed from that street 
and is accessible by a common passage 
would be entitled to build a much higher 
building. This apparent anomalous position 
as suggested by Mr. Dutt will not however 
arise if we consider the other provisions of 
the Calcutta Municipal Act. The proviso to 
sub-rule (4) of Rule 30 is as follows: 


“Provided that in the case of a Tandem 
site, the back of a building shall be deemed 
to be that face of the building which is 
along the lesser dimension of the site and 
the furthest removed from the street from 
which the site bas access ” 


“Street” as defined in Clause 71 of Section 5 
of the Act means a public or private street. 
“Public street” as defined in Clause 60 of 
Section 5 means “any street, road, lane, 
gully, alley, passage, pathway, square or 
court, whether a thoroughfare or not, over 
which the public have a right of way 
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and “Private Street” as de- 
fined in Clause 57 of Section 5 means “any 
street, road, lane, gully, alley, passage or 
square which is not a public street as defin- 
ed in this section, and includes any passage 
securing access to four or more premises 
belonging to the same or different owners. 
It would thus appear that 
even though a tandem site which may be far 
removed from a public street but if it is 
accessible by a private street then it will 
be taken as facing that private street for 
the purpose of sub-rule (1) of Rule 3, and 
in that case, the height of a building on that 
site cannot go upto any length as suggested 
by Mr. Dutt. Moreover under proviso (iii) 
to sub-rule (1) of Rule 3 no building exceed- 
ing thirtysix metres in height can be erected 
without the special permission of the Cor- 
poration of Calcutta. 


8. It appears from the report of Shri 
Guha (at page 77 of the paper-book) that the 
furthest end of the 12 feet wide Corpora- 
tion road from the building on the disputed 
plot is about 50 feet away. This statement 
in the report has not been challenged be- 
fore us. Shri Guha has stated in his report 
that the disputed premises can, therefore, 
have a building of much greater height than 
what has been proposed. Mr. Dutt argues 
that this statement of Shri Guha is not cor- 
rect because, according to Mr. Dutt, the in- 
tervening space of 50 feet cannot be taken 
into consideration for the purpose of deter- 
mining the height of the building, which, in 
the facts of the present case, according to 
Mr. Dutt, must be deemed to be abutting 
the said 12 feet wide road. We are unable 
to interpret sub-rule (1) of Rule 3 the way 
Mr. Dutt wants us to do, because, in that 
case, the opening words of the sub-rule, 
namely, “If a building is situated at the side 
of a street” would be superfluous, inasmuch 
as every building, according to such an inter- 
pretation, must necessarily be situated at the 
side of a street. We accordingly hold that 
the intervening space of 50 feet between the 
building on the disputed plot and the 12 feet 
wide Corporation road to its South has been 
tightly taken into account by Shri Guha in 
determining the height of the building. 


9, This brings us to the last conten- 
tion urged by Mr. Dutt in support of this 
appeal. He contends that his client being 
the owner of the adjoining premises and who 
was going to be injuriously affected, was en- 
titled to a notice and a hearing before the 
plan for the proposed building on the dis- 
puted premises could be sanctioned by the 
respondent No. 1. In support of this conten- 
tion he relied upon the decisions of this 
Court in In re Sm. Lakshmimoni Dassi, 45 
Cal WN 401 = (AIR 1941 Cal 391); Hiren- 
dra Nath Dutta v. The Corpn. of Calcutta, 
45 Cal WN 413 = (AIR 1941 Cal 386); 
A. C. Mohamed v. Corpn. of Calcutta, 45 
Cal WN 408; Kanai Lal Paul v. Corpn. of 
Calcutta, (1964) 68 Cal WN 1049; Krishna 
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` Kali Mallik v. Babulal Shaw, 68 Cal WN 


757 = (AIR 1965 Cal 148) and Kanahyalal 
Ruja v. Corpn. of Calcutta, (1951) 88 Cal 


LJ 78. We are unable to see how these deci- 
sions are of any help to Mr. Dutt. In all 
these cases it was found that the construc- 
tions alleged, were in violation of the Build- 
ing Rules and it was held in the said cases 
that the person aggrieved therefore had a 
right to pray for an injunction in a suit or 
for a Writ of Mandamus in an application 
under Section 45 of the Specific Relief Act, 
1877, or for a similar Writ under Article 226 
of the Constitution. In none of these cases, 
except in the case reported in (1964) 68 Cal 
WN 1049 it was held that the aggrieved 
party had a right to get a notice or a right 
of hearing prior to the plan for a proposed 
building being sanctioned by the Corporation 
of Calcutta. All that was held in the said 
cases is that if the construction is made, or 
the plan is sanctioned, in violation of the 
Rules the aggrieved party had a right which 
was enforceable in law. It is only in the case 
reported in 68 Cal WN 1049 that it was held, 
in the facts of that case, that the person 
who was going to be affected by the propos- 
ed construction in accordance with the plan 
sanctioned by the Corporation of Calcutta in 
violation of the Rules, was entitled to a 
notice and a hearing. The facts of that case 
in our view, were completely different and 
observations made in that decision cannot 
have any general application to all cases. In 
that case a purchaser of a portion of a 
holding, which itself was a part of a larger 
holding, and which came into being as a 
result of partition between the heirs of the 
original owner, applied for sanction of a 
plan of a building which he proposed to 
construct upon the portion purchased by 
him. The proposed building affected the 
owner of the adjoining building. The said 
plan was, at first, rejected by the department 
of the Corporation of Calcutta on the 
ground that it was in violation of some of 
the Building Rules. The petitioner in that 
case who was going to be affected by the 
proposed construction came to know about 
the submission of the plan by the purchaser, 
and he made a complaint to the Corpora- 
tion of Calcutta that the plan which had 
been submitted for sanction was contrary to 
law, and therefore, it should not be sanc- 
tioned, and notice of hearing should be 
given to him when the plan was placed be- 
fore the Standing Building Committee for 
sanction. In spite of this, the plan was plac- 
ed before the Standing building Committee 
without any notice to him and it was sanc- 
tioned, although the recommendation of the 
Building Department was to the effect that 
no sanction should be given. It was in the 
background of these facts that it was held 
that the petitioner had a right of hearing be- 
fore the plan could be sanctioned. It was 
also held that whether in the case of an ad- 
ministrative order notice is mecessary to be 
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given, depends on the facts of each case. In 
our case we have already found that the plan, 
sanction of which was asked for, by the res- 
pondent No. 5, did not violate any of the 
Rules under the Calcutta Municipal Act 
1951. That being the position there was no 
question of any notice or any hearing being 
given to the appellant before the plan could 
be sanctioned by the respondent No. 1. Mr. 
Dutt has also not been able to place before 
us any provision of the Calcutta Municipal 
Act, 1951, which requires the Corporation of 
Calcutta to issue notices to the adjoining 
owners or to give them a hearing before a 
plan is sanctioned. . 


_ 10. For the reasons mentioned above, 
this appeal fails, and it is accordingly dis- 
missed. In the circumstances of the case, 
there will be no order as to costs. 

B. C. MITRA, J:— 11. I agree. 


Appeal dismissed. 
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Index Note:— (A) Specific Relief Act 
(1877), S. 35 (c) — Decree for specific per- 
formance of contract to sell land — Failure 
of decree-holder to pay balance of purchase 
money within time prescribed in decree — 
Rescission —- Power to extend time. 


Brief Note:— (A) Although the power 
of fixing time limit for payment of the pur- 
chase money or other sums in the decree 
for specific performance is not expressly 
provided in Section 35 {c) of the Act, it 
must be deemed to have been there by 
necessary implication. Where the decree 
Specifically provides for payment of the 
balance of the purchase money within cer- 
tain time, it is not open to the decree-holder 
to come at any time to pay the money and 
ask for the enforcement of the decree. No 
question of payment within reasonable time 
arises in such case. The Court may, how- 
ever, extend the time taking into considera- 
tion the attitude of the decree-holder, Where 
the decree-holder has not made any applica- 
tion for enlargement of time at any stage 
of the proceeding for rescission, the order 
rescinding the contract and decree for speci- 
fic performance is justified. (Paras 3, 4) 

Index Note:— (B) Specific Relief Act 
(1877), S. 35 ~- Rescission of contract and 
decree — No statutory form of application 
is prescribed. (Para 5) 

Index Note: — (©) Specific Relief Act 
(1877), Section 38 — Rescission of decree 
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for specific performance of contract of sale 
— Refund of advance of part purchase price 
ordered. 

Brief Note: — (C) The specific per- 
formance of contract is essentially a matter 
of equitable relief and either in granting or 
refusing any relief or rescinding either the 
contract or the decree for specific perform- 
ance, it is open to the court to grant such 
relief to either party as justice may require. 

(Para 6) 

Cases Referred: Chronological Paras 
AIR 1972 SC 1826 = (1972) 1 SCWR 
846, Hungerford Investment Trust 

Ltd. v. Haridas Mundhra - 3 
AIR 1958 All 488 = ILR (1957) 2 All 
453, Someshwar Dayal v. Widow of 

Lalman Shah 3 
AIR 1933 PC 63 = 37 Cal WN 379, 
Hansraj Gupta v. Dehra Dun Mus- 

soorie Electric Tramway Co. Ltd. 3 


N. C. Dasgupta, for Appellant; Subodh 
Bhattacharjee, for Respondent. 

A, K. SINHA, J.:— The only question 
involved in the present appeal is whether the 
order rescinding the decree for specific per- 
formance of contract for sale of certain im- 
movable properties originally passed in 
favour of the present appellant should be 
maintained. 

2. The present appellant filed a suit 
for specific performance of contract for sale 
to him of immovable properties comprising 
of land structures at and for the price of 
Rs. 6,000/-. The suit was contested by the 
respondent and ultimately a decree for spe- 
cific performance of the contract was passed 
in favour of the present appellant on condi- 
tion that on plaintiff’s depositing the balance 
of purchase money of Rs. 6,000/-, it is ad- 
mitted that a sum of Rs. 1,000/- was paid 
in advance, within two months from the date 
of the decree the appellant would be entitl- 
ed to get sale deed executed and registered 
in his favour in respect of the disputed pro- 
perty by the respondent and in default there- 
of, such sale deed would be executed and 
registered through court. What happened 
thereafter was that the appellant failed to 
deposit the balance of the purchase money 
within the time allowed by the court in the 
decree and consequently the respondent made 
an application stating, inter alia, that as he 
failed to deposit the balance of purchase 
money within the time allowed, the decree 
for specific performance became infructuous 
and prayed also for appropriate orders. This 
application was contested on several grounds 
but, ultimately, the Trial Court passed an 
order rescinding the decree for specific per- 
formance on the view that the appellant fail- 
ed to deposit the balance of purchase money 
within the time allowed. On appeal the 
learned Appellate Court below substantially 
Aes the same view and dismissed the ap- 
peal. 

3. Before us in the first place, it is 

contended on behalf of the appellant that as 
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there was no provision for fixing a time limit 
under Section 35 (c) of The Specific Relief 
Act, 1877, the parties being governed by 
this Act as the suit was instituted on 20-4- 
1963, failure to deposit that -amount within 
the limited time allowed by the court in the 
decree could not have entitled the respon- 
dent to get an order of rescission of contract 
and consequently of the decree for specific 
performance. In support of such contention 
reliance was placed on a decision of the 
Judicial Committee in (1933) 37 Cal WN 
379, Hansraj Gupta v. The Official Liquida- 
tors of the Dehradun-Mussorie Electric 
Tramway Co. Ltd., as also on another deci- 
sion of Allahabad High Court in AIR 1958 
All 488, Someswar Dayal v. Widow of Lal- 
man Shah and on a decision of the Supreme 
Court in AIR 1972 SC 1926, Hungerford 
Investment Trust Ltd. v. Haridas Mundhra. 
For the purpose of this case, we do not 
think that the first two decisions have got to 
be gone into in details for the decision of 
the Judicial Committee has no application 
to the present case and the Allahabad deci- 
sion did not lay down any principle that 
the Court had no power to fix time limit 
in passing a decree for specific performance 
for payment of purchase money or balance 
thereof in Court. As regards the decision of 
the Supreme Court, in the first place, this 
was a matter of specific performance or 
rescission of contract or of decree for speci- 
fic performance with regard to sale and pur- 
chase of certain movable properties namely 
company’s shares and in the Second place 
in dealing with this aspect of the matter it 
was held that in the absence of any time 
limit, the performance of the decree by pay- 
ment of purchase money should be made 
within a reasonable time. Clearly, therefore 
even applying the principle indicated in the 
decision of the Supreme Court we cannot 
uphold the contention raised on behalf of 
the appellant. Here the Court did fix a time 
limit. to pay the balance of purchase money 
and therefore the question of performance 
of that decree by payment of purchase money 
again within a reasonable time could not 
arise. 


4. Now, the further question is whe- 
ther under the provisions of the old Act as 
noticed above, the Court has any power to 
fix a time limit. We are clearly of opinion 
that the Court had. It is true that Allaha- 


bad High Court observed that there is no ex- 


press provision of such power in the old 
Specific Relief Act but at the same time it 
accepted a decree for specific performance 
providing for payment of purchase money 
within a time limit as a normal rule, as valid, 


Jt is also sought to be contended by refer- 


ence to the corresponding provisions of the 
new Act that whereas such power is speci- 
fically given in later Act it is significantly 
absent in the old one. We think, this does 
not make any difference. Unless a time 
limit is given in the decree for specific per- 
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formance for payment of purchase money 
or performing other matters which may be 
ancillary in connection with the decree for 
specific performance within certain time, no 
question could at all arise regarding the res- 
cission of the contract and the decree. It is 
therefore, quite clear that although such 
power of fixing time limit is not expressly 
provided it must be deemed to have been 
there by necessary implication. In our opin- 
ion, it was not open to the appellant to 
come at any stage and at any time to pay 
the money and ask for enforcement of the 
decree for specific performance of the con- 
tract. It may be that even after fixing the 
time limit, the court had power to enlarge 
such time, but, that again would depend 
upon the attitude that might be taken by the 
party in whose favour such decree for speci- 
fic performance is passed. In this case, even 
after the application was made by the res- 
pondent showing that under the terms of the 
decree for specific performance there was 
rescission of the decree for non-payment of 
the purchase money within the time limit 
fixed by the court, the appellant did not 
make any application at any stage either at 
the Trial Court or even at the first Appel- 
late Court for enlargement of time to enable 
him to deposit the balance of purchase 
money. That being the position, we are 
clearly of opinion that in this case the order 
rescinding the contract and decree for spe- 
cific performance based thereon has been 
rightly made. 


5. The other contention is that there 
was no proper application before the Court 
for rescission of the contract and the decree 
for specific performance based thereon. We 
do not think, there is any statutory or stan- 
dardised form of such application. We are 
satisfied on perusal of the application that it 
was substantially an application for rescis- 
sion as was rightly held by the first Appel- 
late Court. We therefore do not find any 
substance in this contention. 


6. It is, however, argued for the first 
time before us that admittedly a sum of 
Rs. 1,000/- was taken in advance as a part 
of the purchase money by the respondent. 
As the decree has now stood rescinded under 
the order of the court, that money ought to 
be refunded to the appellant. We are refer- 
red to Section 38 of the same Specific Re- 
lief Act wherein it is provided that on ad- 
judging the rescission of a contract the court 
may require the party to whom such relief 
is granted to make any compensation to the 
other if justice so requires. We have heard 
Mr. Bhattacharjee on this aspect of the mat- 
ter, but, he could not assign any reason 
why this money should be withheld or should 
not be refunded to the appellant. After all, 
the specific performance of contract is essen- 
tially a matter of equitable relief and either 
in granting or refusing any relief or rescind- 
ing either the contract or the decree for spe- 
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cific performance, it is open to the court to 
grant such relief to either party as justice 
may require. In our view, in the facts and 
circumstances of the present case, for the 
ends of justice, it would be only fair and 
proper to direct the respondent to refund the 
entire amount of Rs. 1,000/- to the plaintiff 
appellant within six months from today. 


7. Accordingly, this appeal is dis- 
missed. 

8. We direct the respondent to re- 
fund the entire amount of Rs, 1,000/- to the 
appellant within six months from today, fail- 
ing which the appellant shall be entitled to 
realise the amount by execution of this order. 

9, There will, however, be no order 
as to costs in this appeal. 


SEN GUPTA, J:— 10. I agree. 
Appeal dismissed. 


AIR 1973 CALCUTTA 441 (V 60 C 102) 
` A. K. SINHA AND SEN GUPTA, JJ. 


The State of West Bengal, Appellant v. 
Phanindra Kumar Kundu and others, Oppo- 
site Parties. 

A. F. O. D. No. 345 of 1958, D/- 10-5- 

1973. 
Index Note: — (A) Land Acquisition 
Act (1894), Section 23 — Market value — 
Computation — Expert’s opinion is admis- 
sible. 


Brief Note: —- (A) Where a court ap- 
points a Commissioner for the purpose of 
assessing the valuation of the acquired pro- 
perty, the report given by the Commissioner 
is admissible as-an expert’s opinion. 

(Para 3) 

Index Notes — (B) Land Acquisition 
Act (1894), Section 23 — Market value — 
Computation — Division of big piece of 
land on belt system for purpose of valu- 
ation is not incorrect. 

Brief Note: — (B) Where the acquired 
property consisted of a large piece of land 
which did not have same frontage on both 
sides and where it was not proved that the 
land if divided in plots would fetch same 
price in respect of all the plots, the valua- 
tion of the land on dividing it in front and 
back portions on a belt system could not 
be said to be incorrect. (1876-1877) ILR 2 
Cal 103, Followed. (Para 4) 
Cases Referred: Chronological Paras 
(1908) 12 Cal WN CC (Notes) 200, 

Secy. of State v. Baijnath Goenka 3 
(1876-1877) ILR 2 Cal 103, Premchand 
Boral v. Collector of Calcutta 

N. G. Das, for Appellant; Sudhir K. 
Dutta, for Opposite Parties. 

A. K. SINHA, J.:— This appeal is by 
the State of West Bengal against the judg- 
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ment and decree of the Additional District 
Judge, Howrah, arising out of a Reference 
Case under Section 18 of the West Bengal 
Land Acquisition Act briefly in the follow- 
ing circumstances:— 


The claimants-petitioners were the 
owners of certain lands together with build- 
ing comprising more or less an area 35 cot- 
tahs 6 chattacks 12 sq. ft. situate on Telkal- 
ghat Road now known as Nityadhan 
Mukherjee Road within the municipal area 
of Howrah. By a notification dated 21-11- 
45 under Section 4 of the Land Acquisition 
Act (1 of 1894) the above premises were 
notified for acquisition and declaration was 
published in the Calcutta Gazette dated 14- 
6-51. The Special Land Acquisition Collec- 
tor, Howrah, gave an award on 29-8-52 of 
a total sum of Rs. 57,477-7-3 on land and 
Rs. 22,493-3-0 on the buildings and other 
structures standing on a portion of such 
land with additional statutory compensation 
of 15% amounting in all to Rs. 91,966-3-5 
as compensation in favour of the claimants 
as also a small fraction of the same in 
favour of the holder of the superior inter- 
est in respect of the said premises. Both the 
claimants, namely, Phanindra Kumar Kundu 
& Ors. as also the holder of the superior 
interest of the acquired premises made an 
application for reference under Section 18 
of the Land Acquisition Act challenging both 
the valuation and apportionment as given 
by the Special Land Acquisition Collector 
in his award whereupon the matter was re- 
ferred to the learned Judge for determina- 
tion of both the questions. 


2. The matter eventually came up 
before the Additional District Judge, Howrah, 
who enhanced the value and assessed the 
value of the land at a flat rate of Rs. 2,000/- 
per cottah and awarded compensation of a 
total sum of Rs. 70,833.50 for the land and 
as regards the buildings and other structures 
also enhanced the valuation and awarded a 
total compensation of Rs. 40,136-3-0. These 
two sums calculated with the value of the 
trees came to Rs. 1,11,041-8-0 and with sta- 
tutory compensation of 15% amounted in all 
to a sum of Rs. 1,27,697.10 and accordingly 
modified the award of the Collector. As 
regards the claim of the superior interest 
holder, namely, Prosad Bala Devi and others 
Reference Case being Misc. Case No. 124 of 
1953 was dismissed without costs. That is 
how, in short, the State of West Bengal felt 
aggrieved and preferred the present appeal. 


3. It appears that the learned Judge 
tather followed somewhat peculiar procedure 
for assessing the valuation of land and build- 
ings by appointment of a Commissioner. The 
claimants-respondents, namely, the Kundus 
applied for appointment of a Valuer named 
P. C. Chatterjee of No. 12, Old Post Office 
Street, Calcutta, presumably for giving his 
opinion as to the market value of both the 
lands and the structures at the material time 
before the Court. While allowing such peti- 
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tion the learned Judge however appointed one 


J. M. Sen. Deputy Assessor of Howrah as 
Commissioner for the purpose of local inspec- 
tion and for submission of a report on the 
valuation of the property in suit as prevailing, 
as appears from his order dated 6-8-1955, in 
or about 21-11-45 after taking into considera- 
tion the points referred to in the petitioners’ 
application and also other facts that may be 
deemed necessary by the Commissioner. To 
this procedure, however, objections were raised 
on behalf of the State but not actually decided. 
The Commissioner submitted a report both on 
the valuation of the land and structures but 
he was not examined as a witness on behalf 
of either side in this case, as appears again 
from the order No. 70 dated 4-6-57, Both the 
claimants and the State filed however detail- 
ed objections against the report of the Com- 
missioner. It is not, however, clear from the 
subsequent order or from the records of this 
case as to what happened actually to these 
objections. It is now contended on behalf of 
’ the State relying upon a note portion of a deci- 
sion of this Court in Secretary of State v, 
Baijnath Goenka reported in (1908) 12 Cal WN 
CC (Notes) 200 that the Commissioner’s re- 
port is not admissible. Such a procedure is 
unwarranted and the report submitted by the 
Commissioner is not admissible as the Court 
cannot delegate its function upon the Commis- 
sioner to find out the valuation of the acquir- 
ed property. It is unnecessary for the purpose 
of this case to go into such questions for it 
appears that these objections were not pressed 
during the hearing of the case on behalf of 
the State. As already noticed the State also 
did not want the Commissioner to go into the 
witness box for offering himself to cross- 
examination at least on the question of valua- 
tion both as regards the land and building as 
estimated by him. Further, having regard to 
the facts and circumstances of this case we 
are not prepared to hold that the valuation 
of both building and land as made by the 
Commissioner appointed by the Court was 
altogether inadmissible. We have no doubt 
that he gave his opinion as an expert and 
we have equally no doubt that such opinion 
for the purpose of correct assessment of 
valuation of the disputed property can be 
gone into by the Court for effective deter- 
mination of real question in controversy be- 
tween the parties. There is also nothing to 
indicate in the circumstances of the case 
from his report that the Court delegated its 
judicial function to such Commissioner for 
determination of the valuation of the dis- 
puted property finally. Accordingly, it can- 
not be beld that the Court was entirely 
wrong in considering the report of the Com- 
missioner for determining the question of 
valuation of both the land and the buildings 
in this case. 


4. Now, excepting the Commissioner’s 
report, one Bhupendra Kumar Kundu, one 
of the claimants-respondents and two other 
witnesses on behalf of the claimants were 
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examined. The State examined only one and 


also adduced in evidence certain documents, 
namely, a registered conveyance in respect 
of certain premises situate at some distance 
from the disputed land and buildings and 
also an award given by the Special Land 
Acquisition Collector, Howrah, in respect of 
some other lands and the report of the 
Kanungo who valued the land and also the 
structures on the basis of which the Collector 
gave his award. We do not think that the 
evidence of the claimant Bhupendra is of 
any special importance in this case excepting 
that he has disclosed the monthly rent of 
the disputed premises which used to be oc- 
cupied by Europeans at Rs. 250/- and then 
let out subsequently to the Government on a 
monthly rent of Rs. 140/- plus taxes. The 
witness No. 2, an assistant in the Assessment 
Department of the Howrah Municipality, 
proved the municipal valuation of certain 
premises, namely, No. 9, Church Road, 
Howrah, occupied by the Head Master, 
Howrah Zilla School to prove that the annual 
valuation of the premises was assessed at 
Rs. 9128/- in 1946-47. The other witness of 
the claimants who was Ward Surveyor also 
was brought into the witness box to prove 
apart from the valuation of the premises oc- 
cupied by the Head Master, Howrah Zilla 
School, two other premises, namely, 10, 
Church Road and No. 4/2, Buckland Road 
evidently to show that valuation of these pre- 
mises were higher. The only witness on be- 
half of the State is a Kanungo to prove the 
report of the previous Kanungo, Nirapada 
Chatterjee, as already noticed. The only 
reason which weighed with the learned Dis- 
trict Judge in rejecting the valuation made 
by the Collector with regard to the land was 
that in assessing such valuation the system 
of valuation by belt ought not to have been 
followed. He rejected the evidence of sale 
(Ext. B) on the ground that it was at a dis- 
tance of one-fourth of a mile from the dis- 
puted premises and therefore should not have 
been taken as a guide for fixing the valua- 
tion of the disputed land. The learned Judge 
also did not accept alternative method of 
valuation made by the Commissioner in two 
belts, namely, the front portion and back 
portion in which the front portion was 
valued at the rate of Rs. 3000/- and back 
portion of the land at the rate of Rs. 2000/- 
per cottah and then he deducted 12.5% for 
largeness of the area and arrived ata figure 
of Rs. 71,565-4-0 for the entire land. By the 
second method he valued the entire area at 
the rate of Rs. 2,000/- per cottah and his 
total valuation in that way came to Rupees 
70,833-5-0. On perusal of the report we find 
that the second method as noticed by the 
learned Judge is not quite correct for it ap- 
pears that in the second method the Commis- 
sioner had adopted several grades of valua- 
tion and then arrived at the total figure of 
Rs. 70,833-5-0. In our opinion, the reason 
given by the learned Judge for rejecting the 
valuation of such a large area of land by 
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belt system cannot be accepted as correct for 


the principles of valuation by dividing the 
land acquired into front land and back land, 
though normally should not be accepted, has 
long been followed. In fact as early as in 
(1876-1877) ILR 2 Cal 103, Prem Chand 
Boral v. Collector of Calcutta, Garth, C. J. 
accepted this mode of valuation and since 
then there have been series of cases in which 
such method has been adopted as correct. 
Without being exhaustive in this matter we 
may say that each case will depend upon its 
own facts and no hard and fast rules can 
be laid down rejecting such a procedure in 
all cases. Applying that test to the facts 
of the present case it appears to us that the 
land value of the back portion cannot be the 
same as that of the front portion. It may 
be that there is some opening even in the 
back portion through a small land but that 
cannot be held as a proper or sure basis 
for valuing land at the same rate with that 
of the front portion in respect of such a 
large area. Further, no evidence has been 
adduced to show on behalf of the claimants 
that if the lands were sold in plotwise it 
would fetch the same price in respect of all 
the plots. We, therefore, think that the 
valuation on dividing the lands in front and 
back portion on a belt system as made by 
the Collector was not incorrect in the facts 
and circumstances of this case and having 
regard to the situation, nature and extent of 
the land and considering the fact that it does 
not have same frontage on both sides with 
opening to the road of same dimension, we 
cannot agree with the valuation made by the 
learned Judge at a flat rate of Rs. 2,000/- per 
cottah. This apart, the Commissioner in his 
report has referred to certain transactions 
telating to value of the lands of adjoining 
areas but never disclosed those materials in 
his report. So, considering the matter from 
that aspect it will be unsafe to rely on such 
a report and accept the valuation as made 
by the Commissioner. Accordingly, we re- 
ject the valuation of the Jand as made by 
the learned Judge and agree and affirm the 
award made by the Collector, namely, at the 
rate of Rs. 2,000/- for the front portion and 
Rs. 1400/- for the back portion. 


5. Now, on the question of valuation 
of the building and other structures on the 
land there is really no substantial difference. 
The State could not although the report of 
the Kanungo was proved, furnish the basis 
of the rate of Rs. 10/- per sq. ft. at which 
tate construction of the building was esti- 
mated. The learned Judge was quite justi- 
fied in considering the rate given by the 
Commissioner as depicted in the schedule of 
the Calcutta Corporation in fixing the rate 
at Rs. 20/- per sq, ft. and deducting 50% 
which was also deducted by the Collector on 
the basis of the Kanungo’s report on account 
of depreciation and thus arriving at a total 
figure of Rs. 28,450/- deducting again a sum 
of Rs. 1,500/- on account of repairs and as- 
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sessing the value at Rs. 26,950/-. The dif- 
ference thus between the Collectors valua- 
tion and that arrived at by the learned Judge 
will be roughly about Rs. 9,000/- on the 
building. As regards the valuation of the 
other structures following the same basis, we 
think, the learned Judge was equally justi- 
fied in accepting the valuation of the Com- 
missioner as made by him and revealed in 
his report. We are not inclined to accept 
also the Kanungo’s report equally for the 
same reason because the basis of the valua- 
tion of about Rs. 6,000/- on account of other 
structures in the Kanungo’s report could not 
equally be explained. In our opinion, the 
learned Judge was right in assessing the total 
value of the building and structures at 
Rs. 40,136-3-0. 

6. The matter if considered on the 
basis of the rental value would yield practi- 
cally the same result. It is in evidence that 
at one time the building and the other 
structures used to fetch monthly rent of 
Rs. 210/- which was subsequently reduced to 
Rs. 140/- per month. There has ‘not been 
any standardisation of rent of the building 
or other structures under the Rent Control 
Act. -So, taking the mean of these two rents 
which would come to Rs. 175/- as fair and 
proper rent for the disputed building and 
structures, we will arrive at the annual valua- 
tion of Rs. 2,100/-. Having regard to the 
locality, situation and surrounding environ- 
ment and other amenities and advantages it 
would be proper to accept the capitalised 
value of 20 years’ purchase on the annual 
value and that will amount to Rs. 42,000/-. 
That being so, the learned Judge was quite 
right in accepting the figure given by the 
Commissioner on the valuation of the build- 
ing and structures. Now, there is no dis- 
pute regarding the value of the trees which 
was assessed at Rs. 72-0-0. In view of what 
has been stated above the total amount of 
compensation would be as follows: 


Value of the land — 57,477-7-3 

Value of the building 

and other structures — 40,136-3-0 

Value of the trees —_ 72-0-0 
l Total Rs. 97,685-10-3 


On this total figure the claimants will be en- 
titled to a statutory compensation at the rate 
of 15%. 

7. Mr. Dutta pressed his cross-objec- 
tion. This cross-objection,- however, will be 
dismissed excepting as regards the interest 
which, in our opinion, having regard to the 
provisions of Section 28 of the Land Acqui- 
sition Act the claimants will be entitled to 
get on the enhanced value at the rate of 6% 
from the date of possession till realisation. 

8. Accordingly, this appeal is allow- 
ed in part. We modify the judgment and 
decree of the Special Land Acquisition 
Judge to the extent indicated above and the 
cross-objection is also allowed to the extent 
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only in respect of interest as indicated above. 
We direct the Collector to pay excess amount, 
if there is any, on adjustment. 


9, There will be no order as to costs. 
SEN GUPTA, J.:— 10. I agree. 
Appeal partly allowed. 


AIR 1973 CALCUTTA 444 (V 60 C 103) 
A. K. SARKAR, J. 


Sukhlal Chandanmull Karnani Trust and 
another, Petitioners v. Shew Kumar Karnani 
and others, Respondents. 


Suit No. 360 of 1972, D/- 26-4-1973. 


Index Note :— (A) Charitable and Reli- 
gious Trusts Act (1920), S. 7 — Application 
under, by Trustee — Power of Court to give 
directions. 


Brief Note:— (A) The Trust was made 
fora period of twenty years from Ist July, 
1946 at the first instance for certain Charit- 
able and Religious purposes for the benefit 
of the Hindu Public. On the expiry of the 
period of 20 years if the Trust was not ex- 
tended or made absolute and permanent by 
the. Karta or the Manager for the time being 
of the joint family by a separate and fresh 
Deed, the Trustees for the time being were 
to convey the “Trust Estate” which was con- 
veyed absolutely to the Karta or the Manager 
of the joint family: 


Held that only property intended to be 
transferred by the Trustees for the time being 
to the Karta or the Manager of the joint 
family for the time being on the expiry of 
20 years from ist July, 1946 was the house 
and premises described in the Schedule I to 
the Deed. The properties that might be 
acquired or the institutions that might be 
founded by the Trustees during the continu- 
ance of the Trust would remain Trust pro- 
perties and would be administered as the 
Trustees might decide. The Trust with re- 
gard’ to the accretions and accumulations 
continued even after the expiry of 20 years 
and the Trustees were directed to administer 
them ‘as they might decide. There was no 
question nor any dispute raised which re- 
quired adjudication by a suit on evidence. 
From the plain reading of the Deed of Trust 
as a whole the questions raised in this ap- 
plication for appointment of new Trustees 
and administration of Trust could be dis- 
posed of on the affidavits filed before the 
Court. The Court could also appoint new 
Trustees because a direction in that behalf 
was deemed necessary for the administration 
of the Trust. Further the Deed itself provid- 
ed for the management of properties acquired 
during the period of 20 years by the Trustees 
as the Trustees might decide. This showed 
the intention to extend the trust beyond 20 
years irrespective of its extension by a sepa- 
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rate or fresh deed. The question whether’ 
the Trust existed after expiry of twenty years’ 
from ist July, 1946 was not a difficult ques- 
tion of construction of the Deed of Trust 
and could be dissolved by plain reading of 
the whole Deed. No complicated questions 
of law were involved in the application and 
directions to help the surviving trustees in 
the difficulties in respect of management and. 
administration of the Trust by appointing 
new trustees might be given. A separate suit 
was not necessary. (Paras 12, 14, 16) 


Index Note :— (8) Charitable and Reli- 
gious Trusts Act (1920), S. 7 — “Within the 
local limits of whose jurisdiction any sub- 
stantial part of the subject-matter of the trust 
estate is situate’? — Meaning of. 

Brief Note :— (B) The averments in the 
petition under Section 7 regarding the claim 
in mortgage decree of the High Court and of 
other securities in excess of Rs. 50,000 in 
value as part of the Trust estate showed that 
substantial part of the subject-matter of 
Trust was situate within jurisdiction of the 
High Court. The words “any substantial 
part of the subject-matter of the trust” do 
not mean major part. (Para 24) 


Cases Referred : Chronological Paras 
(1957) 99 Cal LJ 161, Rameshwar Das 
Birla v. Advocate General of West 
Bengal 13 
AIR {949 Cal 462, Akbey Kumar 
Ghose In the Goods of 


ORDER :— This application is made 
under Charitable and Religious Trusts Act 
XIV of 1920 in the matter of Rai Babadur 
Sukhlal Chandanmull Karnani Trust having 
office at No. 3, Synagogue Street in Calcutta 
within the aforesaid jurisdiction of this Court. 
The settlor, Indra Kumar Karnani who was 
also the managing Trustee, died on or about 
July 8, 1966 without appointing by Will or 
Deed any trustee in his place and on his death 
there remained only two trustees surviving 
viz., the petitioner, Chhaganlal Kothari and 
the respondent No. 3, Ratanlal Periwal. The 
Indenture of Trust dated June 29, 1946 pro- 
vided inter alia that, there shall not be more 
than five trustees nor there shall be less than 
three trustees and for appointment of new 
trustee according to the rules mentioned in 
Schedule IV to the said Indenture in case of 
a vacancy, except in case of the said Indra 
Kumar Karnani. 

2. On the death of the said Indra 
Kumar Karnani, who did not appoint any 
trustee by Will or Deed in his place, the sur- 
viving trustees though under the rules con- 
tained in Schedule IV to the said Indenture 
were empowered to choose and appoint 
trustee in place of the said Indra Kumar 
Karnani deceased, any member of the set- 
tlor’s family in the male line and though the 
respondent No. 1, Shew Kumar Karnani and 
No. 2, Jai Kumar Karnani, the brother and 
the eldest son respectively of the said Indra 
Kumar Karnani and both members of the 
settlor’s family in the male line expressed 
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their desire in writing to be appointed as 
such trustee or trustees, could not agree upon 
as to who should be appointed as new trustee 
and if appointed whether the same would be 
valid. In the result no appointment was 
made, inconveniences and various difficulties 
were gradually being felt in the management 
and administration of the said Trust Estate. 


3. One of the two surviving trustees 
viz., Chhaganlal Kothari in September, 1972 
made this application for inter alia certain 
opinion and/or advice and/or directions for 
appointment of a new trustee or trustees for 
proper management and administration of 
the Trust Estate. 


4, Mr. Somnath Chatterjee appearing 
for the petitioner made this application. 

5. Mr. Anindya Mitter appearing for 
the respondent No. 1, Shew Kumar Karnani 
supported the application and Mr. Tapas 
Kumar Roy appearing for the respondent 
No. 2, Jai Kumar Karnani also supported the 
application, 


6. Mrs. Manjula Bose appearing with 
Miss Manju Rai Choudhury for the respon- 
dent No, 3, Ratanlal Periwal opposed the 
application. 

7. Mrs. Manjula Bose, the learned 
counsel opposing this application urged the 
following points :— 

(1) The application is made under the 
provisions of Section 7 of the Charitable and 
Religious Trusts Act (Act XIV of 1920) 
which provides for (a) an application by a 
trustee, (b) by a petition to the Court, with- 
in the local limits of whose jurisdiction any 
substantial part of the subject-matter of the 
trust is situate, (c) for opinion, advice or 
direction of the Court, (d) on any question 
affecting the management or administration 
of the trust property. 


8. Mrs. Bose contended that since the 
death of Indra Kumar Karnani on 8th July, 
1966 nothing happened, the trusts have not 
been carried out as it came to an end. She 
further contended that in this application 
under Section 7 of the Charitable and Reli- 
gious Trusts Act, 1920 the Court cannot 
decide that there exists a Trust which requires 
directions and/or advice for management or 
administration. 

9. The Trust was made for a period 
of twenty years from Ist July, 1946 at the 
first instance for certain Charitable and Re- 
ligious purposes for the benefit of the Hindu 
Public to perpetuate the memory of the 
settlor’s late illustrious grandfather, Rai 
Bahadur Seth Sukhlal Karnani and his late 
father, Rai Saheb Chandanmull Karnani. 
The use of the words “at the first instance” 
at several places in the said Indenture in 
my view, implied the intention of the settlor 
that the trust will be extended beyond the 
-said period of twenty years by the karta or 
manager of the said joint family for the 
time -being by a fresh deed. In the instant 
case the settlor, Indra Kumar Karnani him- 
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self was the first Managing Trustee and the 
Karta and manager of the said joint family. 
He suffered serious ailments and died on 8th 
July, 1966. He could neither nominate nor 
appoint a trustee in his place by a Will or 
Deed nor extend the period of trust which 
expired on ist July, 1966 beyond 20 years 
by a fresh Deed before his death on 8th 
July, 1966. 


10. The ‘Trust could be extended 
either during the period of twenty years or 
on its expiry. The case of the respondent 
No. 2, Jai Kumar Karnani is that he is the 
eldest son of the settlor and his father, ‘late 
Indra Kumar Karnani at his death bed ex- 
pressed his desire in the presence of his 
family members including his brother, Suraj 
Kumar Karnani that the respondent No. 2 
being his eldest son should be appointed a 
Trustee and the Managing Trustee of the said 
Trust. This is borne out by a letter written 
by the settlor’s said brother Suraj Kumar 
Karnani dated September 8, 1966 to the said 
surviving trustees and to the Trust Estate, a 
copy whereof has been annexed to the af- 
fidavit of the said Jai Kumar Karnani affirm- 
ed by him on 3rd January, 1972. Due to 
his continuous ailments before death and for 
other reasons the appointment of respondent 
No. 2 as Trustee in his place by a Deed or 
Will could not be ultimately made and by 
reason of his death the extension of the Trust 
beyond 20 years from 1st July, 1946 by a 
fresh Deed could not be made but expres- 
sion of his said desire at least shows that 
Indra Kumar Karnani, the Karta or the 
Manager of the joint family intended the 
Trust to be further extended beyond the 
period of 20 years. 


11. Besides, the answer to the ques- 
tion whether the Trust exists after expiry of 
the period of 20 years from Ist July, 1946 in 
the absence of its extension by the Karta or 
Manager of the joint family for the time 
being by a separate deed is to be sought in 
the Deed of Trust itself. i 


12. From the plain reading of the 


said Deed of Trust it appears that on the 


expiry of the period of 20 years if the Trust 
is not extended or made absolute and per- 
manent by the Karta or the Manager for the 
time being of the said joint family by a 
separate and fresh Deed, the Trustees for 
the time being will convey the lands and pre- 
mises set out and described more fully in 
Schedule I to the said Deed referred to as 
“Trust Estate” which was conveyed absolutely 
to the Karta or the Manager of the afore- 
said joint family. Therefore the only pro- 
perty which was intended to be transferred 
by the Trustees for the time being to the 
Karta or the Manager of the joint family 
for the time being on the expiry of 20 years 
from Ist July, 1946 was the house and pre- 
mises known as “Karnani Estate” at No. 209, 
Lower Circular Road, Calcutta described in 
the Schedule I to the said Deed. The pro- 
perties that may be acquired or the institu- 
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tions that may be founded by the Trustees 
during the continuance of the Trust will re- 
main Trust properties and will be adminis- 
tered as the Trustees may decide. Therefore 
from the plain reading of the Trust Deed 
it appears to me that the Trust with regard 
to the accretions and accumulations con- 
tinued even after expiry of the period of 20 
years and the Trustees were directed to ad- 
minister them as they may decide. 


13. There is no dispute between the 
parties and as a matter of fact the respond- 
ents 1 and 2 being members of the settlor’s 
family in the male line supported the ap- 
plication, the respondent No. 3, a stranger 
to the settlor’s family merely put forward 
the question whether the Trust exists or not 
to avoid future complications In any event 
it is however not a question of such nature 
that requires to be decided in a suit upon 
oral testimony. The Trust Deed in my view 
should be read as a whole to ascertain the 
real intention expressed and/or implied in 
the document. Mrs. Bose referred to a deci- 
‘sion in Rameshwar Das Birla v. Advocate 
General of West Bengal, reported in (1957) 
99 Cal LJ 161 in order to show that 
in an application under Section 7 of the 
Charitable and Religious Trusts Act the 
Court shall not be bound to give such opin- 
ion, advice or direction on any question 
which the Court considers to be a question 
not proper for summary disposal. 


14. In my view there is no question 
nor any dispute raised which requires adjudi- 
cation by a suit on evidence. From the plain 
reading of the Deed of Trust as a whole the 
questions raised in this application can be 
disposed of on the affidavits filed before me. 
The Court can also appoint new Trustees 
because a direction in that behalf is deemed 
necessary for the administration of the Trust. 
Further the Deed itself provides for the 
management of properties acquired during 
the period of 20 years by the Trustees as the 
Trustees may decide. This shows the inten- 
tion to extend the trust beyond 20 years 
irrespective of its extension by a separate or 
fresh deed. 


15. Mrs. Bose, the learned Counsel 
for respondent No. 3 cited the decision In 
the Goods of Akshoy Kumar Ghose, deceas- 
ed reported in AIR 1949 Cal 462. In that 
case it was inter alia held: 


“Section 302 of the Indian Succession 
Act, 1925 should not be read in such a way 
as to make the section in the statute a sub- 
stitute for a suit in any and every case relat- 
ing to the estate or its administration. The 
Legislature used the word “directions” which 
should receive a construction consonant to 
the ordinary meaning of the word. The word 
“directions” does not mean adjudication and 


determination of substantive rights but they. 


mean directions to help the executors in the 
difficulties in respect of practical management 
or administration where no disputed question 
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of title or difficult question of construction 


of Will or complicated questions of law 
are involved.” 
16. In the instant application the 


question whether the Trust exists after expiry 
of twenty years from Ist July, 1946 in my 
view is not a difficult question of construc- 
tion of the Deed of Trust and can be dis- 
solved by plain reading of the whole Deed. 
No complicated questions of law are involv- 
ed in the instant application and directions 
to help the surviving trustees in the diffi- 
culties in respect of management and adminis- 
tration of the Trust by appointing new trustee 
or trustees may be given. J do not find any 
reason why for the dissolution of the ques- 
tion in the instant case a suit must have to 
be filed. 


17. Mrs. Bose then cited another case 
reported in AIR 1957 Ker 171 which inter 
alia held that, 


“The limitation is that the Court will 
refuse to consider the matter if in its opinion 
the question is one not capable of summary 
disposal e. g., if it is one of detail or difficul- 
ty. In any event, the Court will consider 
judicially the matters placed before it be- 
fore disposing of the matter.” 


18. I have considered’ the matters 
placed before me and the questions includ- 
ing the question whether the trust in the 
instant case exists after expiry of twenty years 
from Ist July, 1946 and in my view they are 
not such questions not capable of summary 
disposal. 

19. 
is declared 


“if the Karta or the manager of the 
joint family for the time being does not ex- 
tend the period of Trust beyond the said 
twenty years or make the Trust absolute and 
permanent by a separate and fresh deed, the 
“Trustees” (meaning therefore that the 
“Trustees” will continue even after expiry of 
twenty years from Ist July, 1946) for the 
time being will convey the message land 
hereditaments and premises set out and desc- 
ribed more fully in Schedule I hereunto re- 
ferred to as “Trust Estate” and hereby con- 
veyed absolutely to the Karta and Manager 
of the aforesaid joint family for the time 
being immediately on the expiry of 20 
(twenty) years from Ist July, 1946” 

and it further declared that the properties 
that may be acquired or the institutions that 
may be founded by the “Trustees” during the 
continuance of the Trust will remain trust 


properties and will be administered as the 


Trustees (i.e., the Trustees will continue after 
expiry of the said 20 years) may decide. 


20. There are various properties 
acquired and institutions founded during the 
continuance of the said Trust and the Trust 
exists and continues in respect of the said 
acquisitions. Nothing in my view, can be 


Further by the Deed of Trust it 
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more clear from the plain reading of the said 
Deed of Trust that, the Trust still exists even 
after the expiry of twenty years from Ist 
July, 1946 and the question is therefore dis- 
posed of. 


21. The next point of Mrs. Bose, the 
learned counsel for the respondent No. 3 is 
that an application under Section 7 of the 
Charitable and Religious Trusts Act must be 
made by a trustee. This application has been 
made by one of the said two surviving trus- 
tees, viz., Chhaganlal Kothari inasmuch as 
the trust exists. 


22. The next point taken by Mrs. 
Bose, the learned counsel for respondent 
No. 3 is that this Court has no jurisdiction 
to give any opinion, advice or direction under 
Section 7 of the Charitable and Religious 
Trusts Act in the present application within 
the local limits of whose jurisdiction no sub- 
stantial part of the subject-matter of the 
Trust is situate. 

23. Mrs. Bose contended that there 
is no averment in the petition that substan- 
tial part of the subject-matter of the trust 
are situate within the jurisdiction of this 
Court. It must be shown what are the trust 
properties and what are their estimated value. 
Comparing the languages of Section 7 of the 
Charitable and Religious Trusts Act 1920 
with those of Section 92 of the Code of Civil 
Procedure in this respect it appears to me 
under Section 92 the words, “within the local 
limits of whose jurisdiction the whole or any 
part of the subject-matter of the trust is 
situate” are rather wide. In Section 7 of 
the Charitable and Religious Trusts Act, 1920 
the language is “within the local limits of 
whose jurisdiction any substantial part of the 
subject-matter of the trust is situate.” 


24. Mr. Somnath Chatterjee, the 
learned counsel appearing for the petitioner 
contended that the averments in paragraph 
14 of the petition regarding the claim in 
mortgage decree of this Court and of other 
securities in excess of Rs. 50,000 in value as 
part of the Trust estate show that substantial 
part of the subject-matter of Trust is situate 
wihin jurisdiction of this Court. He further 
submitted that the words “any substantial 
part of the subject-matter of the trust” do 
not mean major part. The word “substan- 
tial” cannot be equated with the word 
“major”. In my view, Mr. Chatterjee in his 
above contention is correct, there are suf- 
ficient averments in paragraph 14 of the peti- 
tion in terms of Section 7 of the Charitable 
and Religious Trusts Act to give jurisdiction 
to this Court. Further, the respondent No. 3 
in paragraph 12 of his affidavit affirmed by 
him on 8th December, 1972 has been unable 
to deny the said averments in paragraph 14 
of the petition and to give any particulars of 
the Trust properties. 

25. Mr. Chatterjee. contended that 
the question in this application is “Is there 
a subsisting Trust’? If the Court considers 
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that such question can be disposed of sum- 
marily without taking oral testimony the same 
should be done without hesitation. To ascer- 
tain the real intention of the settlor from 
the Trust Deed, the same should be read 
as a whole and if there are two possible con- 
structions, one making the Trust workable 
and the other unworkable, the Court should 
hold the Deed which gives workable construc- 
tion. No two constructions possible. 


26. Mr. Chatterjee drew my attention 
to page 629 of Lewin on Trust (16th Edi- 
tion) and to the maxim “The Trust shall not 
fail for want of a Trustee.” He cited a Full 
Bench decision reported in AIR 1942 Patna 
435. He further contended that Mrs. 
Bose has not however shown or urged how 
the questions in this application in respect of 
which opinion, advice or directions have been 
asked cannot be summarily dissolved. 


27. Mr. Anindya Mitter, the learned 
counsel appearing for the respondent No. 1, 
Shew Kumar Karnani supported the applica- 
tion and urged that no member of the Kar- 
nani family who are interested in the trust 
which was made in respect of a joint family 
property has come forward to say that the 
Trust has come to an end. The members 
of Karnani family all want the Trust to con- 
tinue so that the memory of their grand- 
father and father may be perpetuated. Mr. 
Mitter’s client, the respondent No. 1 Shew 
Kumar Karnani is one of the signatories to 
the said Deed of Trust dated 29th June, 1946. 
Even the brother of the settlor, Suraj Kumar 
Karnani, a member of the Karnani family 
interested in the Trust requested the surviv- 
ing trustees by his letter dated 8th Septem- 
ber, 1966 i.e., after expiry of the said period 
of 20 years to appoint the respondent No. 2 
as a trustee being the desire of the settlor 
expressed at his death bed. In effect he also 
wanted the extension of the Trust after 20 
years from Ist July, 1946. 

28. Mr. Tapas Kumar Roy appearing 
for the respondent No. 2, Jai Kumar Karnani, 
the eldest son of the settlor, Indra Kumar 
Karnani deceased, supported the application, 
wanted the Trust to continue and offered him- 
self to be appointed as Managing Trustee 
being a member of the settlor’s family in the 
direct male line. 


29, I therefore give opinion and/or 
advice and/or directions with regard to ques- 
tions set out in paragraph 25 of the petition 
as follows :— 

(i) Both the respondent No. 1 and res- 
pondent No. 2 belonging to the Karnani 
family should be appointed as Trustees of 
the said Trust; 

(ii), Gii) & (iv) The respondent No. 1 and 
the respondent No. 2 are hereby appointed 
as the new trustees. 


(v) The trustees including the new trus- 
tees appointed herein would manage the trust 
and administer the trust estates including the 
accretions thereto in accordance with the 
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said Deed of Trust dated 29th June, 1946 in 
the manner as they may decide. 

30. The costs of this application of 
all the parties appearing will come out of 
the trust estate. 
: Order accordingly. 
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Sachindra Chandra Das Gupta and Sama- 
rendra Nath Banerjee, for Appellant; Ranjit 
Kumar Banerjee and Saktinath Banerjee, for 
Respondent. 


JUDGMENT :— This is an appeal by 
the defendant against a judgment of af- 
firmance. The plaintiff instituted the suit on 
26th May, 1965 on the following allegations. 
The plaintiff had been owner of the tank 
recorded in C. S. Plot No. 1177 Khatian 
No. 2268 P. S. Chinsura within the Hooghly 
Chinsurah Municipality which is the suit pro- 
perty. The defendant executed a deed of 
lease on 3-11-1961, to which the plaintiff was 
also a party, taking a settlement of the fishery 
tight of the tank for a period of five years 
from Baishakh 1368 B. S. to Chaitra 1372 
B. S. agreeing to pay rental at the rate of 
Rs. 525/- per year and municipal taxes. The 
lease contained a condition that in the event 
of failure by the lessee to pay annual rental 
within the year, the lessor will have a right 
of re-entry on forfeiture of lease without any 
notice. The defendant did not pay any rent 
from 1369 B.S. to 1371 B.S. except a sum of 
Rs. 100/- and under the terms of lease he had 
no title or interest in the tank and was, 
therefore, liable to be evicted without notice. 
The plaintiff accordingly instituted the suit 
on May 26, 1965 praying for a decree for re- 
covery of possession of the suit property by 
the plaintiff on eviction of the defendant 
therefrom. 


2. The suit was contested by the de- 
fendant who filed a written statement con- 
tending inter alia that the suit was bad for 
want of notice under Section 111 (g) of the 
Transfer of Property Act. It was further 
contended that the State of West Bengal was 
a necessary party in the suit and in absence 
of the State the suit was not maintainable. 
It was stated that the defendant did not know 
the contents and purport of the lease as she 
was an illiterate lady and executed the same 
without knowing the meaning thereof and if 
there was any clause of forfeiture for non- 
payment of rent the same was without her 
knowledge. There were further allegations 
that the rent has been paid regularly upto 
1371 B. S. and rent for the year 1372 B. S. 
was in deposit with the lessor. It was further 
stated that the plaintiff had no locus standi 
to evict the defendant from the suit pre- 
mises as the disputed fishery vested in the 
State of West Bengal since Baishak 1, 1362 
B. S. For these reasons the defendant sub- 
mitted that the suit should be dismissed. 


3. It appears that on an application 
by the defendant one Jamuna Bala was 
added as a pro forma defendant as the pur- 
chaser of the plaintiff’s interest in the suit 
property. On her prayer, she was transfer- 
red to the category of the plaintiff as plain- 
tiff No. 2. “On May 20, 1966 she applied for 
amendment of the plaint incorporating that 
the defendant’s lease had in the meantime 
expired by efflux of time and eviction of the 
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defendant was also sought on that basis. The 
said amendment was allowed. 


4. On a trial on evidence the learned 
Munsif found that the plaintif was not en- 
titled to a decree on the basis of the forfei- 
ture clause in absence of a notice. The trial 
Court further found that the plaintiff’s in- 
terest in the suit property did not vest in the 
State of West Bengal and the plaintiff had 
the locus standi to institute the suit and to 
obtain the decree as prayed for. It was fur- 
ther found that the defendant was entitled 
to no relief on the ground of determination 
of lease by efflux of time. The suit was ac- 
cordingly decreed. 


5. An appeal was preferred against 
this decision by the defendant and the ap- 
pellate Court affirmed the judgment of the 
trial Court with some amendment in regard 
to the findings about Ext. 1 which is the 
lease deed. The appellate Court also held 
that the plaintiff was not an intermediary 
and his interest did not vest in the State. It 
was further held that the suit for eviction 
could not succeed on the ground of forfei- 
ture in absence of notice contemplated under 
Section 111 (g) of the Transfer of Property 
Act. The Court, however, found that the 
defendant simply took the settlement of 
fishery right and such right could be leased 
out under the provisions of Transfer of Pro- 
perty Act. Accordingly the tenancy was gov- 
erned by the said Act and the defendant was 
liable to be evicted on the ground that the 
defendant’s tenancy had expired by lapse of 
time. It may be mentioned here that there 
was a cross-objection filed by the plaintiff 
against the findings on Ext. 1 which accord- 
ing to the trial Court was not read over or 
explained to the defendant nor understood 
by her. The appellate Court found that the 
said finding of the learned Munsif could not 
be sustained and accordingly the cross-ob- 
jection was allowed to the above extent modi- 
fying the finding of the learned Munsif about 
Ext. 1. The appeal was thus dismissed and 
the cross-objection was allowed as indicated 
above. The present appeal is against this 
decision. 

6. Mr. S. C. Das Gupta learned Ad- 
vocate appearing for the defendant appellant 
has raised several grounds in support of the 
appeal. His first contention is that the Court 
cannot take cognisance of a subsequent event 
which has the effect of bringing in a new 
cause of action for the suit. According to 
Mr. Das Gupta the suit originally was ins- 
tituted with the cause of action that the de- 
fendant’s tenancy was determined by forfei- 
ture and relief was sought on that basis. 
Thereafter by subsequent amendment the 
cause of action was sought to be changed by 
introducing a case on the expiry of the lease 
by efflux of time which according to Mr. 
Das Gupta, is not permissible in law. 


7. Mr. Ranjit Kumar Banerjee learn- 
ed Advocate appearing for the plaintiff res- 
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pondent disputed the above contention and 
referred to the several decisions which will 
be considered presently contending that the 
Court was entitled to take into consideration 
such subsequent events for the purpose of 
shortening the litigation and doing complete 
justice to the parties. Mr. Banerjee has re- 
ferred to the case of Ram Ratan v. Bishnu- 
chand, (1907) 11 Cal WN 732 = 6 Cal LJ 
74 in which it was held that subsequent events 
could be taken into consideration for the 
purpose of shortening litigation and ensuring 
justice to all. The Court quoted with ap- 
proval the decision in Mills v. Green, (1895) 
159 US 651 in which it was held that the 
Court not only has the power but the duty 
to take notice of subsequent events which 
have happened during the pendency of the 
appeal and that such events when not ap- 
pearing on the record may be proved by 
extraneous evidence. In Raicharan v. Biswa- 
nath, AIR 1915 Cal 103, the Court referred 
to other cases in which subsequent events 
could be taken in consideration affording re- 
lief to the parties on the basis of altered con- 
ditions. The doctrine was to be applied 
where it is shown that the original relief 
claimed -had by reason of changed circum- 
stances become inappropriate or where it was 
necessary to base the decision of the Court 
on altered circumstances in order to shorten- 
ing litigation or to do complete justice be- 
tween the parties. The Federal Court in 
Shyamakanta v. Rambhajan, AIR 1939 FC 
74 following the principle in Quilter v. 
Mapleson, (1882) 9 QBD 672 observed that 
the appellate Court could grant relief ac- 
cording to the new law which had come into 
force in the meantime and such power was 
given to Court under O. 41, R. 33 of the 
Code. In Lachmeswar v. Kesheswarlal, 
AIR 1941 FC 5, it was held that in exercise 
of the appellate jurisdiction the Court has 
power not only to correct judgment but to 
make such disposition of the case as justice 
requires and in determining what justice does 
require, the Court is bound to consider any 
change either in fact or in law which has 
supervened since the judgment was delivered. 
In Surinder Kumar v. Gian Chand, AIR 1957 
SC 875, it was held that apart from the power 
to admit additional evidence, the Court in 
deciding the appeal has to take the circum- 
stances as they are at the time when the ap- 
peal is being decided and the judgment in 
rem having been passed in favour of the ap- 
pellant, it is necessary to take additional fact 
into consideration. In Nair Service Society 
v. K. C. Alexander, AIR 1968 SC 1165 at 
p. 1177 it was held that the fixed principle is 
that a suit should be tried on the original 
cause of action and this principle governs 
an appeal being a continuation of the suit 
and the new pleas are not to be entertained 


but this rule is subject to above exceptions 
in which change of circumstances involved 
within the original cause of action has to be. 
considered by the Court allowing amendment 
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of pleadings. Lastly, it has been held in M/s. 
Laxmi & Co. v. Anantaram Deshpande, 1973 
(1) SCC 37 at p. 45 = (AIR 1973 SC 171) 
as follows: 


“Where the original relief has become 
inappropriate by subsequent events, the Court 
can take notice of such changes. If the 
Court finds that the judgment of the 
Court cannot be carried into effect because 
of change of circumstances the Court takes 
notice of the same. If the Court finds that 
the matter is no longer in controversy the 
Court also takes notice of such event ......... 
The Court takes notice of subsequent events 
to shorten litigation, to preserve rights of both 
the parties and to subserve the ends of jus- 
tice.” 


7-A. On the principle of law enunciat- 
ed as above it would appear that the plain- 
tiff No. 2 filed an application for amendment 
of the plaint praying for recovery of posses- 
sion also on the ground of efflux of time as 
the lease which was for a period expired 
during the course of litigation before the 
trial Court. The amendment sought for was 
self evident on record and in my opinion, 
for shortening the litigation and for ends of 
justice the Court is entitled to take into con- 
sideration this subsequent events even if there 
was a change of the ground of eviction while 
the nature and character of suit, which was 
for recovery of possession of the suit pro- 
perty on eviction of the defendant, was not 
in any way affected. For these reasons, in 
my opinion, the courts below were justified 
in taking into consideration this subsequent 
event and in passing a decree on that basis. 


8. It is now to be considered whe- 
ther the decree is otherwise maintainable. 
Mr. Das Gupta has contended further that 
the interest of the plaintiffs in respect of the 
suit land was that of the intermediary and 
that interest having vested in the State the 
plaintiffs were not entitled to sue for recovery 
of possession on eviction of the defendant. 
Mr. Das Gupta contended that the landlords’ 
interest has to be investigated which was not 
done in the particular case and that being 
a vital question should firstly be determined. 
Under the West Bengal Estates Acquisition 
Act, the intermediary has been defined as 
meaning a proprietor or tenure holder or 
under-tenure holder or any other intermediary 
above a raiyat or a non-agricultural tenant. 
The proprietor has not been defined in 
Estates Acquisition Act but under its Sec- 
tion 2 of sub-section (p), the definition given 
in the Bengal Tenancy Act will govern the 
definition of proprietor. “Proprietor”, ac- 
cording to Section 3 sub-section (II) of the 
Bengal Tenancy Act, means a person owning 
whether in trust or for his own benefit, an 
estate or a part of an estate. In sub-sec- 
tion (4) thereof ‘estate’ has been defined as 
meaning land included under one entry in 
any of the general registers of revenue pay- 
ing lands and revenue free lands prepared 
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and maintained under the law for the time 
being in force by the Collector of a District 
and includes government khas Mahal lands 
and revenue free land are not entered in any 
register. The record of right of the suit 
khatian, Ext. 3, shows that the Mitras were 
holding as Dakhalkar holding No. 795 under 
the Collector for the King Emperor whose 
extent of interest in the Superior Khatian 
was mentioned as Re. I/-. This khatian by 
itself would show that the Mitras were hold- 
ing the land under the Khasmahal in holding 
No. 795 and the interest of the superior land- 
lord was 16 annas as recorded therein. That 
being the position, the record of rights indi- 
cated that the interest of Mitras which came 
ultimately to the plaintiffs was that of Dakhal- 
kar under the Khasmahal and such interest 
was not an intermediary interest as contem- 
plated in law. The definition of tenure holder 
again is given in Section 5 (1) of the Bengal 
Tenancy Act which means primarily a per- 
son who has acquired from a proprietor or 
from another tenure holder a right to hold 
land for the purpose of collecting rents or 
bringing it under cultivation by establishing 
tenants on-it. The record of rights indicate 
that the Mitras were holding the land as 
Dakhalkar which, as has been held’ in 
Asrurekha v. Diptimay, (1968) 70 Cal WN 
1079, is the interest of a non-agricultural 
tenant and not a raiyati interest. That being 
the position, it cannot be said that the plain- 
tiffs’ interest was that of a raiyat having an 
under raiyat under them. The interest of 
the plaintiffs as non-agricultural tenant did 
not vest in the State as has been held in 
Shibsankar Nandy v. Prabartak Sangha, AIR 
1967 SC 940. That being the position, it is 
not possible to accept the contention of 
Mr. Das Gupta that the interest of the plain- 
tiff has vested in the State. 


9. Accordingly, viewed in all aspects 
the plaintiffs were entitled to a decree as 
decreed by the Courts below. 


10. For these reasons this appeal fails 
and is dismissed. There will be no order 
as to costs. 

Appeal dismissed. 
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Brief Note:— (A) The scope of objec- 
tion and of interference under Art. 226 is 
very much restricted, irrelevancy of docu- 
ments must be demonstrative and except in 
cases of lack of bona fides the reasons for 
interference must be compelling. The re- 
quirement of the document is of the com- 
mission for forming its opinion and making 
a report. The High Court cannot substitute 
its own decision as to requirement of docu- 
ments for that of the commission. The easy 
interference would also defeat the entire 
object of time schedule under Section 30 
(2) (3) of the Act. (Para 12) 


Index Note :— (B) Monopolies and Re- 
strictive Trade Practices Act (1969), S. 2 (g) 
(iii) and (vi) — Inter-connection between 
corporate bodies — It need not be only in 
the manner set out in sub-clause (iit) — 
Inter-connection in manner set out in sub- 
clause (vi) is not excluded. 


Brief Note:— (B) In order to avoid 
concentration of economic powers in a few 
hands the statute provides that inter-con- 
nection between two undertakings may be in 
any of the manners set out under S. 2 (g) 
and not in a manner one alternative to the 
other. Hence application of Clause (vi) can- 
not be excluded in respect of corporate 
undertakings though Clause (iii) also deals 
with inter-connection between corporate 
bodies. (Para 14) 

Index Note: — (C) Monopolies and 
Restrictive Trade Practices Act (1969), Sec- 
tion 2 (g) — Control — Measure of. 


Brief Note: — (C) The Control must 
be taken to mean de facto control and not 
de jure control only which can be effected 
by the majority of voting rights. In view 
of the object and scheme of the Act con- 
trol must mean and include effective control 
in any manner including de facto control. 


(Para 23) 
Index Note: — (D) Monopolies and 


Restrictive Trade Practices Act (1969), Sec- 


tion 12 — Relevancy of documents sum- 
moned — Report of foreign business tours 
undertaken by the Director — Not necessa- 


rily an irrelevant document. 

Brief Note: — (D) Such a report would 
be all the more relevant when the minutes 
of the meeting of the Board of Directors 
indicated that the foreign tour was in con- 
nection with the business of other compa- 


nies too. (Para 26) 
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Subrata Roy Choudhury, Dipankar 
Gupta, Mrs. H. K. Deb Barman, P. L. Khai- 
tan and S. Pal, for Petitioner; F. S. Nariman, 
Addl. Solicitor General, S. B. Mukherjee, 
and Suman Banerjee, for Opposite Parties. 

ORDER:—- A summons under Sec. 12 
of the Monopolies and Restrictive Trade 
Practices Act, 1969 (Act 54 of 1969, herein- 
after referred to as the said Act) issued on 
April 14, 1972 by the Monopolies and the 
Restrictive Trade Practices Commission 
(hereinafter referred to as the said Commis- 
sion) and an order dated May 12, 1972 pass- 
ed by the said Commission are the subject- 
matter of challenge in the writ petition. 

2. M/s. Keshoram Industries and 
Cotton Mills Limited (hereinafter referred 
to as Keshoram Industries) applied for 
Central Government’s approval under Sec- 
tion 22 (2) of the said Act to a proposal for 
the establishment of a factory at Patan, Dis- 
trict Sikar in the State of Rajasthan for the 
manufacture of cement. Central Govern- 
ment made a reference under Section 22 (3) 
(b) of the said Act to the said commission 
to make necessary inquiries and report its 
opinion such application. On February 4, 
1971 the said commission issued a notifica- 
tion inviting informations from all concerned 
over such reference and then started its in- 
quiries. Obviously in its endavour to find 
out whether the undertaking proposed to be 
established would be “interconnected” under- 
taking within the meaning of the said Act 
with the present petitioner the Hindusthan 
Motors Limited, the commission first issued 
a summons under Rule 12 of the said Act on 
December 29, 1971, for production of cer- 
tain documents referred to in the summons. 
Though the petitioner first objected produc- 
tion of such documents on the ground of 
irrelevancy, it produced certain documents 
in answer to the summons, Then followed 
certain correspondence between the said 
commission and the petitioner — the commis- 
sion either asking for disclosure of more 
documents and informations or seeking more 
clarifications and the petitioner complying 
with the same but not without protest. 


3. In the background of such cor- 
respondence on March 10, 1972 the Direc- 
tor of Investigation for and on behalf of the 
Commission asked the petitioner to furnish 
copies of the reports, if any, of Sri B. M. 
Birla on his foreign tours referred to in the 
Minutes of the Board of Directors dated 
25-4-69, 31-7-70 and 30-8-71 and in case 
there be no such report certain informations 
referred to in the requisition letter. In ans- 
wer to such requisition the petitioner replied 
on March 31, 1972 by saying that the reports 
sought for are wholly irrelevant for the pur- 
pose of the Commission’s inquiries in the 
case of Keshoram Industries. At this the 
Commission issued the impugned summons 
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dated April 14, 1972 under Section 12 of 
the said Act directing production of the fol- 
lowing documents:— 


“I. Cashbook, ledger and journal of the 
company covering the calendar year 1971. 


2. Minute books of the Committee of 
Directors of the company for the calendar 
years 1970 and 1971. 


3. Reports of Sri B. M. Birla on his 
foreign trips referred to in the Board’s 
Minutes of your company dated 25-4-69, 
31-7-70 and 30-8-71.” 

The covering letter of this summons further 
qualified the summons as follows:-— 


“You shall be deemed to have complied 
with the summons so far as item No. 1 of 
the summons is concerned if the details of 
the travelling expenses and hotel expenses 
paid by your company to Sri B. M. Birla 
during the calendar year 1971 are furnished 
with the Commission along with the purpose 
of such tours. So far as the remaining two 
items mentioned in the summons are con- 
cerned, you shall be deemed to have com- 
plied with the summons if the requisite do- 
cuments are produced before the Director of 
Investigation at the office of the Regional 
Director, Company Law Board, Narayani 
Building, 4th flooor, Brabourne Road, Cal- 
cutta-1 at the time and the date specified in 
the summons.” 


4, Thereupon on April 22, 1972 the 
petitioner filed an application before the 
Commission objecting to issue of such a 
summons requiring production of such irre- 
levant documents and prayed for a formal 
hearing of the objection. The objection was 
heard by the said Commission on May 10, 
1972 and was overruled by its order dated 
May 12, 1972. Being aggrieved by such a 
summons and the order as aforesaid, the peti- 
tioner has now moved this Court with the 
above writ petition and obtained the Rule. 
Petitioner’s prayer in substance is for issue 
of an appropriate writ for quashing the 
summons and the order of the said Commis- 
sion. 


5. It appears from the order of the 
Commission that the issue of relevancy was 
debated more with a reference to the scope 
of the inquiry than on the documents 
themselves before the Commission. In this 
Court however, the learned Counsel for the 
petitioner has raised a serious dispute about 
the relevancy of the documents irrespective 
of the scope of the inquiry and I shall deal 
with the same hereinafter, The principal 
point raised and contended before the said 
Commission was that when Keshoram Indus- 
tries as also the petitioner company are both 
corporate bodies, interconnection, if any, 
must be within the meaning of Section 2 (g) 
(iii) and not otherwise; it was further con- 
tended that in order to attract Section 2 (g) 
(iii) the control contemplated must be de 
jure control capital wise, finance wise or 
management wise; accordingly it was argued 
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that the said Commission must limit itself 
in its inquiries on the reference with refer- 
ence to the above aspect and the documents 
asked for would be wholly relevant if the 
inquiry is so limited. The said Commission, 
however, did not accept this position. The 
Commission refused to read the different sub- 
clauses of Section 2 (g) as mutually exclu- 
sive. According to the Commission a per- 
son or a group of persons may control a 
group of companies though “apparently there 
may be no control capital wise, finance wise 
or management wise” over them. The Com- 
mission observed, 


“We would like to point out that in 
order for a person or a group of persons to 
be able to control a body corporate, it is not 
necessary that he/they must own the majority 
of shares. That is why it has become neces- 
sary in these cases to enquire whether Sri 
B. M. Birla or Sri G. P. Birla has done any 
work for these companies and if so what was 
the nature of work done. We have tried 
to find out whether when a Board of Direc- 
tors has taken decisions in certain matters, it 
was merely acting as a rubber-stamp of Sri 
B. M. Birla or G. P. Birla or it has come 
to its own independent decisions. The fact 
that the Board of Directors more often than 
not accepts the advice of one of these gentle- 
men on important matters or that these 
gentlemen have taken certain important deci- 
sions:on behalf of these companies is mate- 
rial for the purpose of establishing intercon- 
nection. It has, therefore, become necessary 
to ask for the information which we have 
asked for in these cases.” 


6. Mr. S. K. Roy Choudhury the 
learned Counsel for the petitioner has very 
strongly criticised the view taken by the 
Commission. According to Mr. Roy Chou- 
dhury, different sub-clauses of Section 2 (g) 
of the said Act must be read as exclusive 
of each other: In any evént corporate bodies 
in order to be interconnected must satisfy 
the test laid down in Section 2 (g) (iii) and 
Section 2 (g) clause VI can never be ap- 
plied to cases of corporate bodies except with 
violence to the language used by the Legis- 
lature and inconsistently with the object of 
the enactment. Secondly, it has been con- 
tended by Mr. Roy Choudhury that the 
Commission went wrong in holding that 
control over corporate bodies can be any 
control other than de jure control finance 
wise, capital wise or management wise. 
Thirdly, Mr. Roy Choudhury has found 
fault with the Commission when it proceed- 
ed with the inquiry relying on the report of 
the Industrial Licencing Policy Inquiry 
Committee (shortly referred to hereinafter 
as Dutta Committee). He has taken great 
pains to point out the fundamental differ- 
ence in the basis of the grouping by the 
Monopolies Inquiries Commission (herein- 
after referred to as Monopolies Commission) 
and that by the later committee, namely, 
Dutta Committee. With reference to this 
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difference he has argued very strongly that 
when the said Act under which the inquiry 
is now being conducted by the Commission 
is now based on the report of the Mono- 
polies Commission the respondent Commis- 
sion was in error in relying on the report of 
the Dutta Committee furnishing an irrelevant 
basis altogether. Lastly, Mr. Roy Choudhury 
has contended that the documents asked for 
are so grossly irrelevant that they can have 
no bearing on any inquiry whatsoever 
under the said Act. 


7. Apart from contesting the points 
raised by Mr. Roy Chowdhury, the learned 
Additional Solicitor General appearing for 
the respondents raised an objection against 
the maintainability of the present applica- 
tion — not on the ground of lack of any 
jurisdiction of this Court, but on the ground 
of impropriety of entertaining such an ap- 
plication against an interlocutory order of 
the commission in the facts and circumstan- 
ces of the case. According to the learned 
Additional Solicitor General the said 
commission has not yet. come to any final 
conclusion as to whether the petitioner com- 
pany is an “inter-connected” under taking to 
Kesoram Industries or not. Such an issue is 
now pending enquiry before a responsible 
tribunal constituted under Section 5 of the 
said Act which under the Statute is not 
only to be presided over by one who is or 
has been or is qualified to be a Judge of 
the Supreme Court or of a High Court, but 
each of whose members is a person of High 
standing and eminence. Even the decision 
of such a tribunal is subject to judicial re- 
view by the Supreme Court on appeal under 
Section 55 of the said Act against the final 
order to be passed by the Central Govern- 
ment on the recommendation or the report 
of the commission. According to the learned 
Additional Solicitor General, the petitioner 
is yet in the position of a witness from whom 
the tribunal exercising powers of a court has 
called for certain documents upon its own 
motion and in its own need and the witness 
should not be allowed to object production 
of documents called for by pleading such ir- 
relevance as in the present case which can- 
not- be considered to be too patent. On the 
scheme of the Act providing time schedule 
for disposal of a proposal under Section 22 
of the said Act, interference by this Court 
on interlocutory orders of the commission 
should normally be disfavoured. On the 
point raised by Mr. Roy Chowdhury the 
answer. given by the learned Additional Soli- 
citor General is short and simple. He has 
contended that on the object of the Statute 
and the terms of Section 2 (g) the different 
sub-clauses- cannot be read as mutually ex- 
clusive, nor the concept of control referred 
to therein should necessarily be limited to de 
jure control. On the question of relevancy 
of the documents for reasons given by the 
commission as also upon his own reasons he 
has contended that they cannot be consider- 
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ed to be so irrelevant that the commission 
could not have called for them at all. As 
for the reference to the Datta Commission’s 
report by the commission the learned Addi- 
tional Solicitor General has pointed out that 
it makes no difference because both the com- 
missions, namely Monopolies Commission 
and the Datta Commission equally found the 
petitioner company to be in the same group 
as the Kesoram Industries. 


8. Before dealing with the points 
raised, it would be necessary to refer to the 
object of the Statute, its scheme and some 
of the provisions thereof reference to which 
would be necessary in deciding the points. 
The object recited in the preamble is as fol- 
lows:— 


“An Act to provide that the operation 
of the economic system does not result in 
the concentration of economic power to the 
common detriment, for the control of mono- 
polies, for the prohibition of monopolistic 
and restricted trade practices and for matters 
connected therewith or incidental thereto.” 
To achieve this object the Act provides for 
a scheme of control over expansion of exist- 
ing and establishment of new undertakings. 
The Statute makes a distinction between ordi- 
nary undertakings and dominant undertak- 
ings. Subject to certain exceptions dominant 
undertaking bears a statutory definition to 
mean an undertaking which either by itself 
or along with “inter-connected” undertak- 
ings either produces, supplies, distributes or 
controls one-third of total goods of any des- 
cription or provides or otherwise controls one- 
third or more of any services. Chapter III pro- 
vides measures for avoidance of concentra- 
tion of economic power: This chapter ap- 
plies to ordinary undertakings whose own 
assets or such assets together with the assets 


‘of its “inter-connected” undertakings are worth 


not less than twenty crores and to dominant 
undertakings whose assets similarly are worth 
not less than one crore. Section 21 prohibits 
expansion of such undertakings except with 
the approval of the Central Government. 
Section 22 similarly prohibits establishment 
of any such undertaking except under or in 
accordance with the previous permission of 
the Central Government. Section 23 prohi- 
bits merger or amalgamation of such under- 
takings except with the sanction of the Cen- 
tral Government. Section 26 provides that 
every such undertaking must get itself regis- 
tered with the Central Government. Sec- 
tion 27 authorises the Central Government 
to direct division of any trade of 
an undertaking or of the undertak- 
ing itself or the “inter-connected” under- 
takings. Section 28 lays down the statutory 
guidance for the commission and the Central 
Government in exercising its powers under 
this chapter and following are the matters 
which should be taken into consideration: 


“(a) to achieve the production, supply 
and distribution, by most efficient and eco- 
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nomical means, of goods of such types and 

. qualities, in such volume and of such prices 
as will best meet the-requirements of the de- 
fence of India, and home and overseas mar- 
ket; 

(b) to have the trade organised in such 
a way that its efficiency is progressively in- 
creased; 

(c) to ensure the best use and distribu- 
tion of men, materials and industrial capa- 
city in India; 

(d) to effect technical and technological 
improvements in trade and expansion of 
existing markets and the opening up of new 
markets; 


(e) to encourage new enterprises as a 
countervailing force to the concentration of 
economic power to the common detriment; 


(f) to regulate the control of the mate- 
rial resources of the community to subserve 
the common good and 


(g) to reduce disparities in development 
between different regions and more especially 
in relation to areas which have remained 
markedly backward.” 

Chapter 4 and more particularly Sec. 31 
authorises the Central Government to make 
an appropriate order for prevention of 
monopolistic trade practices. Chapter 5 pro- 
vides for registration of all agreements relat- 
ing to restrictive trade practices and Chap- 
ter 6 empowers the commission set up un- 
der Section 5 to enquire into restrictive 
trade practices and if they are prejudicial to 
public interest to direct their discontinuance 
or to declare void any agreement relating 
thereto. Other provisions are ancillary. 
Chapter 7 provides for power to obtain in- 
formation and appointment of inspectors to 
investigate into the affairs of an undertak- 
ing to find out whether any such undertak- 
ing is indulging in any monopolistic or re- 
strictive trade practices. Chapter 8 provides 
for offences and penalties for contraven- 
tion of certain provisions of the Act or the 
orders made under the Act, Chapter 9 pro- 
vides for miscellaneous provisions. Before 
concluding the study of the provisions of 
this Act one more thing has to be noted. 
Section 5 provides for establishment of an 
important but powerful commission consist- 
ing of a Chairman and not less than two 
and not more than eight other members to 
be appointed by the Central Government. As 
pointed out earlier the Chairman shall be 
a person who is or has been or is qualified 
to be a Judge of the Supreme Court or of 
a High Court and the members shall be per- 
sons of ability, integrity and standing con- 
versant with economics, law, commerce, ac- 
countancy, industry, public affairs or admin- 
istration. Sections 10 to 19 provide for 
jurisdiction, powers and procedure of the 
commission. Section 12 vests in the com- 
mission certain powers of a Civil Court for 
enforcing production of documents, atten- 
dance of witness for examination and for 
certain other purposes. The Act in addition 
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to vesting certain original powers in the 
commission, provides for a reference by the 
Central Government to the commission for 
enquiry and report in the matter of exercis- 
ing its powers like those under Sections 22, 
23, 27 and 31. 


9. The dispute in the present case 
arose out of an enquiry now being held by 
the commission on a reference under Sec- 
tion 22 (3) (b) and centres round the true 
meaning of the definition clause 2 (g) which 
defines “inter-connected” undertaking. These 
two provisions, namely Sections 2 (g) and 22 
may for the purpose of convenience be set 
out as hereunder:— 

“2 (g) ‘inter-connected undertakings’ 
means two or more undertakings which are 
inter-connected with each other in any of the 
following manner, namely:— 

(i) if one owns or controls the other, 

(ii) where the undertakings are owned 
by firms, if such firms have one or more 
common partners, 

(iii) where the undertakings are owned 
by bodies corporate,— 

(a) if one manages the other, or 

(b) if one is a subsidiary of the other, 
or 

(c) if they are under the same manage- 
ment within the meaning of Section 370 of 
the Companies Act 1956, or 

(d) if one exercises control over the 
other in any other manner, 

(iv) where one undertaking is owned by 
a body corporate and the other is owned 
by a firm, if one or more partners of the 
firm,— 

(a) hold, directly or indirectly, not less 
than fifty per cent of the shares whether pre- 
ference or equity, of the body corporate, or 

(b) exercise control, directly or indirect- 
ly whether as director or otherwise over the 
body corporate, 

(v) if one is owned by a body corpo- 
rate and the other is owned by a firm hav- 
ing bodies corporate as its partners, if such 
bodies corporate are under the same manage- 
ment within the meaning of the said Sec- 
tion 370, 

(vi) if the undertakings are owned ar 
controlled by the same person or group of 
persons, 

_. (vii) if one is connected with the other 
either directly or through any number of 
undertakings which are inter-connected under- 
takings within the meaning of one or more 
of the foregoing sub-clauses.” 


“22. (1) No person or authority, other 
than Government, shall, after the commence- 
ment of this Act, establish any new under- 
taking which, when established, would be- 
come an inter-connected undertaking of an 
undertaking to which clause (a) of Section 20 
applies, except under, and in accordance with, 
the previous permission of the Central Gov- 
ernment. 


(2) Any person or authority intending to 
establish a new undertaking referred to jn 
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sub-section (1) shall, before taking any ac- 
tion for the establishment of such undertak- 
ing, make an application to the Central 
Government in the prescribed form for that 
Government’s approval to the proposal of 
establishing any undertaking and shall set 
out in such application information with re- 
gard to the inter-connection, if any, of the 
new undertaking (which is intended to be 
established) with every other undertaking, 
the scheme of finance for the establishment 
of the new undertaking and such other in- 
formation as may be prescribed. 


(3) (a) The Central Government may 
call upon the person or authority to satisfy 
it that the proposal to establish a new under- 
taking or the scheme of finance with. regard 
to such proposal is not likely to lead to the 
concentration of economic power to the 
common detriment or is not likely to be pre- 
judicial to the public interest in any other 
manner and thereupon the Central Govern- 
ment may, if it is satisfied that it is expe- 
dient in the public interest so to do, by order 
accord approval to the proposal. 


(b) If the Central Government is of opin- 
ion that no such approval as is referred to 
in clause (a) can be made without further 
inquiry, it may refer the application to the 
Commission for an inquiry and the Commis- 
sion may, after such hearing as it thinks fit, 
report to the Central Government its opin- 
ion thereon. 


(c) Upon receipt of the report of the 
Commission, the Central Government may 
pass such orders with regard to the proposal 
for the establishment of a new undertaking 
as it may think fit. 

(d) No scheme of finance on the strength 
of which the establishment of a new under- 
taking has been approved by the Central 
Government shall be modified except with the 
previous approval of that Government.” 


10. Now I proceed to consider the 
points raised. First I must dispose of the 
objection as to maintainability raised by the 
learned Additional Solicitor General and find 
out whether and how far this Court should 
interfere with an order of the commission in 
the facts and circumstances as in the pre- 
sent case. The learned Additional Solicitor 
General has submitted that the Commission 
in the enquiry now being held is not to 
pass any order adversely affecting anybody— 
it is only to give its opinion on which the 
final order is to be made by the Central 
Government. He has drawn my attention 
to Section 29 which provides that before 
making such an order the Central Govern- 
ment is to furnish an opportunity to every 
interested person of being heard before the 
order is made. The commission is now only 
making its independent enquiries in the light 
of the object and the provisions of the sta- 
tute to give its own opinion on the proposal 
for establishment of a new undertaking. In 
so doing the commission has merely called 
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for certain documents which on the consi- 
dered opinion of the commission are relevant. 
The learned Additional Solicitor General has 
relied on Section 12, Order 16 Rules 14 and 
15 of the Code of Civil Procedure and the 
Proviso to Section 165 of the Indian Evi- 
dence Act in contending that where a court 
on its own need calls for a particular docu- 
ment from a witness, the witness has no 
right to challenge the decision of the court. 
He has also drawn my attention to Sec- 
tion 30 (2) (3) in submitting that the Statute 
contemplates expeditious disposal of a pro- 
posal like the one under consideration both 
by the Central Government and by the com- 
mission which would be frustrated if this 
Court starts interfering with interlocutory 
orders like the present one passed by the 
commission. 


11. Mr. Roy Chowdhury, on the 
other hand, in meeting this objection has 
submitted that a person in the position of 
the petitioner has no remedy under the Act. 
It is not the applicant nor a person inte- 
rested within the meaning of Section 29: It 
has got no right of appeal under Section 55. 
Mr. Roy Chowdhury points out that Sec- 
tion 165 of the Evidence Act authorises only 
a Judge in contradistinction to the court to 
ask an irrelevant question; this again ac- 
cording to him does not sanction any forced 
production of a document without any right 
to object on the ground of irrelevancy. Ac- 
cording to him provisions of Order 16 of 
the Code of Civil Procedure do not debar 
any objection being raised as in the present 
case, when under Section 12 of the Act the 
said provisions can be taken recourse to 
only for the purpose of the Act. Mr. Roy 
Chowdhury relies on authorities to support 
his contention that any objection to relevancy 
must and should be raised only at this stage 
otherwise it will have no meaning. Mr. Roy 
Chowdhury has then pointed out that the 
commission by its own conduct had infring- 
ed the time schedule provided by Section 30 
(2) (3) and that cannot be pleaded as bar 
to the petitioner’s right to object production 
of an irrelevant document. 


12. Giving anxious consideration to 
the respective arguments, I have come to 
the conclusion that though a person when 
called upon to produce a document by the 
commission at a proceeding like the present 
one before it, has a right to raise objection 
on the ground of irrelevancy and also to 
challenge any decision of the commission in 
this respect by moving this Court under 
Article 226 of the Constitution, yet the scope 
of such objection and the limit of interfer- 
ence under Article 226 are very much res- 
tricted; irrelevancy must be demonstrative 
and except for cases of lack of bona fides 
the reason for interference under Art. 226 
must be compelling. I hold it so because 
the matter under enquiry is not a dispute 
between the parties raising specific issues as 
in ordinary litigation or in a specific judi- 
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cial or quasi-judicial adjudication. The 
scope of the enquiry is wide and has refer- 
encé to policy to be adopted for preventing 
concentration of economic power and res- 
trictive trade practices. Naturally wide range 


of variable factors may come f in for 
consideration and widest possible li- 
berty must always be given to 


the commission to adjudge its own requires 
ment, The adjudication is neither judicial 
nor quasi-judicial. Burden of such enquiry 
has been laid exclusively on a specially cons- 
tituted commission by the Statute. The learned 
Additional Solicitor General has rightly em- 
phasized the eminence of the Constitution 
of the commission which is commensurate 
with the responsibility imposed. Such being 
the scope of the enquiry the test of rele- 
vancy for the documents which may be con- 
sidered necessary by the commission can 
hardly be pinpointed and this Court in exer- 
cising its powers under Article 226 should 
be extremely cautious in the matter of inter- 
fering with the decisions of the commission 
in this respect particularly when such deci- 
sions are considered decisions as in the pre- 
sent case, It should always be remembered 
that the requirement of the document is of 
the commission for forming its opinion and 
making a report and this Court cannot subs- 
titute its own decision as to requirement for 
that of the commission. The scope of in- 
terference by this Court, therefore, must 
necessarily be very limited being limited to 
reasons which must be compelling. This 
position also follows from the scheme of 
the Act. The learned Additional Solicitor 
General is right in contending that unless 
such a view is taken the entire object of the 
time schedule provided by Section 30 (2) (3) 
would be frustrated and even the proposal 
under enquiry may be defeated by the resul- 
tant delay. Mr. Roy Chowdhury may be 
right that in the present case the time sche- 
dule was infringed even earlier by the com- 
mission. But in finding the true intention 
behind the Statute we must look into its 
scheme and not the particular facts of an 
individual case. Furthermore, it should also 
be noted that an erroneous decision of the 
commission in this respect is not likely to 
affect adversely the person from whom the 
document is called for to any great extent— 
the only prejudice which may be suffered is 
to be compelled to produce a document 
which may not otherwise be relevant accord- 
ing to him, but subject to protection under 
Section 60 of the Act. In my opinion the 
benefit that would follow from restricted in- 
terference by this Court on matters like these 
would much out-weigh the possible prejudice 
and this leads me to reaffirm the conclusion 
I have just arrived at on this point. 


13. Thus considering the true scope 
of powers to be exercised by this Court, T 
go on to consider the points raised by Mr. 
Roy Chowdhury. The first point raised by 
him is that the said commission went wrong 
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on the face of the records in not appreciat- 
ing that the different sub-clauses of Sec- 
tion 2 (g) must be read as exclusive of each 
other. It is obvious that the commission in 
holding enquiries on the proposal of Keso- 
ram Industries is endeavouring to find out 
as to whether such industries is or is not 
an “inter-connected” undertaking with the 
present petitioner so that allowing such in- 
dustries to establish a cement factory as 
proposed may lead to further concentration 
of economic powers. It is also true that in 
order to be inter-connected they must be 
mutually inter-connected in any of the man- 
ners set out in Section 2 (g) What was con- 
tended before the commission is that in the 
present case both Kesoram Industries and 
the petitioner company being corporate bod- 
ies inter-connection, if any, must be found 
in the manner set out in sub-clause (iii) of 
Section 2 (g) and not in any other manner — 
the different clauses being mutually exclusive. 
The commission however, refused to accept 
this view. According to the commission two 
separate undertakings being owned by two 
separate corporate bodies could still be inter- 
connected being under the actual control of 
a person or a group of persons as contem- 
plated by Section 2 (g) (vi). It is the cor- 
rectness of this view which is being seriously 
disputed by Mr. Roy Chowdhury. Before 
this Court Mr. Roy Chowdhury has strongly 
contended for the same construction of Sec- 
tion 2 (g) as was made before the com- 
mission. According to him on the object of 
the Statute and on the language of Sec- 
tion 2 (g) the construction contended for by 
him can be the only construction; sub- 
clause (vi), in his view, applies to cases where 
undertakings are not owned or controlled by 
any corporate body, but by an individual or 
an association of persons, but not constitut- 
ing a partnership which comes within sub- 
clause (ii). He suggests that on existing terms 
sub-clause (vi) can have no application to 
this undertaking owned and controlled by 
corporate bodies and if it is to be so applied 
its terms are to be materially altered by 
reading into it words like “by owning or con- 
trolling corporate bodies” who, in their turn, 
own or control the undertakings. He has 
taken me through the different sub-clauses 
and has submitted that each sub-clause con- 
templates different circumstance and one 
cannot overlap the other. 


14. This contention of Mr. Roy 
Chowdhury is, however, not considered ac- 
ceptable by me as it was not by the com- 
mission. In my view such a construction is 
neither in consonance with the object of the 
Statute nor does it follow from the language 
of the section. I think the statute thought 
of inter-connection in the widest range and 
such a concept is in consonance with the 
object of avoidance of economic powers be- 
ing concentrated in a few hands. The open- 
ing words of Section 2 (g), therefore, pro- 
vide that inter-connection may be in any 
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of the manners set out thereunder and not 
in a manner one alternative to the other. 
The inter-connection thought of has been 
given the widest connotation and it would 
not be proper to restrict the same by adopt- 
ing the construction suggested by Mr. Roy 
Chowdhury. I am unable to agree with Mr. 
Roy Chowdhury that in order to apply sub- 
clause (vi) to undertakings owned and con- 
trolled by corporate bodies any more new 
words are to be read into the sub-clause. It 
is not difficult to conceive one or more 
undertakings owned by one or more corpo- 
rate bodies being controlled by an individual 
or a group of individuals so that such a case 
clearly and squarely comes within sub-cl. (vi). 
Even if there had been any doubt about 
this position on the language of the sec- 
tion set out hereinbefore, it has rightly been 
pointed out by the learned Additional Soli- 
citor General that such a doubt is removed 
by the Explanation. Clauses (b) and (c) of 
the Explanation make it clear that even 
undertakings owned by corporate bodies may 
be inter-connected being controlled by one 
or more individuals together with their rela- 
tives. For these reasons I am unable to hold 
that on the terms of Section 2 (g) the differ- 
ent sub-clauses set out thereunder are mutu- 
ally exclusive and therefore I am of the 
opinion that the view taken by the com- 
mission is correct. 


15. The second point raised by Mr. 
Roy Chowdhury is that the commission has 
gone wrong in probing into facts to find out 
whether any individual or a group of indivi- 
duals is exercising any de facto control over 
either or both of the corporate bodies. Ac- 
cording to him control is well recognised 
legal concept. In case of corporate compa- 
nies it must be by voting rights and such 
control must be in respect of finance, manage- 
ment or capital; there can be no control over 
a corporate company except in the above 
manner and hence the commission is mis- 
guiding itself in trying to find any de facto 
control by any one beyond the de jure con- 
trol as aforesaid. He has strongly relied on 
a Bench decision of this Court in the case 
of Sitaram Jaipuria v. Banwarilal Jaipuria, 
AIR 1972 Cal 105 = 76 Cal WN 161 in 
contending that the provisions under consi- 
deration had been conclusively interpreted 
by this Court in the said decision in the 
manner contended for by him. Reliance is 
also placed on the decisions in the cases of 
(1) Inland Revenue Commr. v. Harton Coal 
Co., 1960 (1) Ch 563; (2) Inland Revenue 
Commr. v. J. Bibly and Sons, 1945 (1) All 
ER 667; (3) British American Tobacco Co. 
v. Inland Revenue Commr., 1943 AC 335 
and (4) Barklays Bank Ltd. v. Inland Reve- 
nue Commr., 1961° AC 509, the learned Addi- 
tional Solicitor General, however, has con- 
tended that in the Statute under consideration 
the concept of control should not be taken 


to be limited to de jure control only; it 
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should be given a wider meaning as given 
by the commission. 


16. Before I go on to consider the 
points so raised by Mr. Roy Chowdhury and 
controverted by the learned Additional Soli- 
citor General, I must refer to a much de- 
bated controversy raised before me which, 
however, appears to me not to merit the 
importance given to it by the learned coun- 
sel for the petitioner. The controversy is 
over the contention of Mr. Roy Chowdhury 
that the ratio of the Bench decision of this 
Court in the case of AIR 1972 Cal 105 
(supra) is what he contends to be the mean- 
ing of the concept of control and that such 
decision is now binding on me. The learn- 
ed Additional Solicitor General has contend- 
ed on the other hand that that was not the 
ratio of the decision nor could an inter- 
locutory judgment as it is, be conclusive 
enough to be binding on this Court. 


17. The decision of the appeal Court 
in AIR 1972 Cal 105 (supra) relied on by 
Mr. Roy Chowdhury was one in appeal 
against an order granting injunction pending 
disposal of the suit by the trial Court. In 
that case one shareholder instituted a suit 
allegedly in representative character against 
Swadeshi Cotton Mills Co. Ltd., and its 
directors for declaration that a notice dated 
September 14, 1970 and the explanatory 
statement annexed thereto issued under Sec- 
tion 173 (2) of the Companies Act, 1956 con- 
vening a general meeting and the resolution 
passed at such a meeting are void and inope- 
rative. In that case the plaintiff filed an ap- 
plication for injunction restraining the com- 
pany and its Board of Directors from hold- 
ing any meeting or from giving effect to 
resolution, if any, passed in the meantime. 
The resolution proposed to be adopted by 
the company at its general meeting so con- 
vened was to promote a new company in the 
name of Swadeshi Polytex Company Ltd. 
One of the grounds for challenging the 
notice and the explanatory statement was 
that the new company proposed to be pro- 
moted would be “inter-connected” undertak- 
ing within the meaning of the said Act, but 
in the explanatory statement no information 
had been disclosed as to whether necessary 
permission of the Central Government had 
been taken or not. The learned trial Judge 
held that the new company to be promoted 
would be an “inter-connected” undertaking 
of the defendant company on the ground that 
the respective managing directors are rela- 
tives. Hence the trial Judge held that the 
said Act applied and that the plaintiff had a 
legal right to bring an action against the 
company restraining it from committing an 
illegal act. The defendant company and its 
directors preferred the appeal. 


18. The appeal was heard by the 
learned the Chief Justice and Mr. Justice 
B. C. Mitra. The learned Judges delivered 
separate judgments agreeing in the conclu- 
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‘sion. In allowing the appeal of the com- 
pany and its directors the learned Chief Jus- 
tice held against the plaintiff respondent on 
the following grounds: 


(a) There was no balance of conveni- 
ence in favour of the plaintiff which can 
support an order of injunction. 

(b) On the question of prima facie case 
Section 22 of the said Act prima facie could 
have no application as the new undertaking 
was established prior to the said Act. 

(c) Prima facie Section 22 calls for State 
intervention and not at the instance of an ag- 
grieved shareholder. 


(d) Prima facie infringement of Sec- 
tion 22 does not render the contract or the 
undertaking illegal. 


(e) Omission to include in the notice or 

the explanatory statement an information as 
to whether permission under Section 22 of 
the said Act had been taken or not would 
not render the notice illegal. 
Mr. Justice Mitra in his separate judgment 
agreed with the learned Chief Justice in hold- 
ing that the balance of convenience was not 
in favour of granting an injunction; that 
prima facie the new company was establish- 
ed before the said Act and as such Sec. 22 
was not attracted at all and above all there 
was no material infringement of Section 173 
(2) of the Companies Act by the alleged 
omission of the disputed information. 


19. Although the ultimate decision 
rested on the above findings, Mr. Justice 
Mitra in dealing with an argument of the 
counsel for the respondents made an obser- 
vation which has been strongly relied on by 
Mr. Roy Chowdhury as the ratio in the deci- 
sion. Referring to Section 2 (g) (iii) (d) he 
observed, 


“It is true that clause (d) of Section 2 
(g) Gii) of the Act merely provides ‘if one 
exercises control over the other in any other 
manner’. It is also true that the control as 
contemplated by the Act has not been de- 
fined in the Act itself but in construing a 
provision such as this, certain considerations 
must be borne in mind. In the first place, 
the concept of control implies a dominant 
and a dominated undertaking. In other 
words, the controlling undertaking must be 
in a position to dominate the affairs of the 
controlled undertaking either in respect of 
the management of its affairs, or in 
respect of its finance or with regard to the 
capital structure. In the absence of one or 
other of these features the element of con- 
trol cannot come into the picture. The mere 
fact that there are some common Directors 
or that the Managing Director of the 8th ap- 
pellant is a relative of the Managing Director 
of the new company or that the 8th appel- 
lant is going to invest Rs. 1 Crore in the 
share capital of the new company, do not 
by themselves make the 8th appellant an 
undertaking controlling the undertaking of 
the new company.” 


A.I R. 


20. If it is to be argued as is now 
argued before me that the interpretation so 
given to the term “control” is a part of the 
ratio of the decision, the only answer to be 
given .is to refer to the learned Judge’s ob- 
servation in paragraph 71 of the same report. 
Later in the judgment Mr. Justice Mitra has 
himself made it clear in saying “so long as 
the issues, involved in this appeal, are con- 
cerned we do not see why this Court should 
embark upon a discussion of the provisions 
of the Statute regarding inter-connected com- 
panies and also upon an investigation if the 
8th appellant is an inter-connected undertak- 
ing on the basis of materials in its Balance- 
sheet.” The learned Judge expressed bim- 
self to say beyond doubt that such an issue 
has to be gone into under the Statute by the 
Central Government. I may say that the 
position now before me is not much differ- 
ent on principle. Whether Kesoram Indus- 
tries is or is not an “inter-connected” under- 
taking of the petitioner and whether the pro- 
posed new cement factory would be an inter- 
connected undertaking or not are precisely 
to be decided by the Central Government on 
a report which is yet to be made by the 
commission and subject to an appeal as pro- 
vided by the Statute to the Supreme Court. 
It is very embarrassing that on an interlocu- 
tory proceeding raised before the commis- 
sion, the petitioner wants this Court to de- 
cide the legal aspect of the issue. 


21. Moreover, apart from the fact 
that the observation of Mr. Justice Mitra re- 
lied on by Mr. Roy Chowdhury has no bind- 
ing effect as suggested, it must be said that 
he merely observed that control must be in 
respect of management, finance or capital. 
But, he never went into the question as to 
whether such control as is contemplated by 
Section 2 (g) must be restricted to de jure 
control and cannot be extended to include 
de facto control. Though I hold that the 
observations relied on have no binding effect 
I agree with Mr. Roy Chowdhury that those 
observations are entitled to greatest respect 
from me even sitting singly and for reasons 
given hereinafter it will be clear that the 
view which I am now taking does not dero- 
gate in any manner even from the said ob- 
servation. 


22. In considering the different .deci- 
sions of the House of Lords it must be noted 
that those were cases where the term “con- 
trol” or “controlling interest” came up- for 
construction as in the Finance Acts with or 
without special explanatory clauses. It -was 
observed that normally control over a com- 
pany must mean exercise of power by voting 
tights and a person is said to have control- 
ling interest if he has power by exercise of 
voting rights under the constitution of the 
company to carry a resolution at a general 
meeting. In my considered opinion the 
underlying principles of construction in the 
cases relied on by Mr. Roy Chowdhury 
would be inappropriate if applied to a Sta- 
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tute like the one now under consideration in 
view of the object of the Statute and the 
implications flowing from the language and 
scheme of the Act. It may be observed 
that even in the Barklay’s Bank, 1961 AC 
509 the majority of the noble Lords (Lord 
Reid dissenting) took the view that a share- 
holder who when not by himself but with 
trust votes carries majority must be said to 
be in control of the company though he be- 
ing a co-trustee to others was not entitled 
to cast the trust votes without the consent 
of his co-trustees. Here the Statute under 
consideration, providing for prevention of 
concentration of economic powers and pro- 
hibition of monopolistic and restrictive trade 
practices intends equitable distribution of 
national wealth. If that is the object and 
the scheme of the Act, I find no reason why 
concentration of economic powers in de facto 
hands would not equally come within the 
prohibition of the Statute. I think the ob- 
ject of the Statute would materially be frus- 
trated if the Central Government or the 
commission is made to go by the veil of in- 
corporation in finding out the real control 
and is not allowed to disregard the corpo- 
rate personality. It is now well recognised 
that a majority holding of shares is not al- 
ways the decisive factor in determining effec- 
tive control. Such control can be had in 
many ways. 


“Control is a matter of degree, ranging 
from complete legal control for all purposes 
over a wholly owned subsidiary to de facto 
control, except in the event of a major scan- 
dal, normally exercisable by the existing 
management even though they may hold few 
or none of the shares. It may be difficult 
to detect (particularly when ‘pyramiding’ 
through numerous subsidiaries and sub-sub- 
Sidiaries has been resorted to) but it is com- 
ing to be recognised as a separate item of 
property, the value of which will depend 
upon the degree of its completeness. The 
statutory definition is undoubtedly right to 
place the emphasis which it does on the 
power to control the board, for, as we have 
seen, the board is the company’s head and 
brains. But de facto contro! over the board 
can exist without any legal power at all. 
Thus, it is well known that in a company 
with a large and dispersed membership, a 
comparatively small proportion of the total 
shares, if held in one hand, may enable ac- 
tual control to be exercised,” 


(See Gower on the Principles of Modern 

Company Law, Third Edition, Chapter X 
page 197), 
It is exactly this point which the commission 
is trying to ascertain whether the real con- 
trol lies in the hands of one or more wield- 
ing powers over the Board of Directors. 


23. Therefore, I am unable to accept 
the contention of Mr. Roy Chowdhury that 
in interpreting Section 2 (g) the control must 
be taken to mean de jure control only which 
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can be effected by the majority of voting 
tights. In my view on the object and 


scheme of the Statute and in view of the 
wide and comprehensive nature of the de- 
finition clause control means and includes 
effective control in any manner including de 
facto control. This was the view which was 
taken by the learned trial Judge in the case 
of Sitaram v. Banwarilal, AIR 1972 Cal 105, 
and the appeal Court including Mr. Justice 
Mitra had not disapproved that part of the 
view expressed by the learned trial Judge. 
The view so taken also does not derogate 
from the observations of Mr. Justice Mitra 
relied on by Mr. Roy Chowdhury inasmuch as 
control management-wise may be de jure as 
also de facto. In any event if such a view 
was taken prima facie at this interlocutory 
stage by the commission for disposing of 
petitioners objection as to irrelevancy of 
the documents called for, it cannot be said 
that the commission went so wrong as would 
call for interference by this Court. 


24. Next I proceed to consider the 
third point raised by Mr. Roy Chowdhury. 
According to him the commission went 
wrong in proceeding upon Datta Commission 
report in trying to find out inter-connection. 
Such report would be irrelevant, according 
to Mr. Roy Chowdhury, as the basis of 
grouping therein is materially different from 
that in the report of the monopolies com- 
mission. In my view this contention is real- 
ly based on a misapprehension. The com- 
mission in its order has made it clear that 
it was holding the enquiry to find out inter- 
connection as contemplated by the Act. In 
a sense neither of the two reports are of 
any importance now when the matter is 
codified in the Statute and the Statute- fur- 
nishes the guidance. It is such guidance 
which would guide both the Central Govern- 
ment and the commission. In starting the 
enquiry the commission has merely chosen 
the petitioner company as one to find out 
whether it is inter-connected with Kesoram 
Industries or not only because these two 
companies had been put into the same group 
by the Datta Commission. The learned 
Additional Solicitor General has rightly 
pointed out that even the monopolies com- 
mission put them together in the same group 
and if the commission had referred to that 
Teport instead of the report which is more 
later in time, the position would have been 
no different. Whatever be the difference in 
the basis of the grouping between the re- 
ports of the two commissions those would 
not affect the decision of the said commis- 
sion as it is proceeding on the Statute. The 
report of the Datta Commission has merely 
furnished the starting point for the enquiry, 
the enquiry being held only in the light of 
the provisions of the Statute. 


25. The last point raised by Mr. Roy 
Chowdhury is with reference to the relevance 
of the document. It has been contended 
that the documents called for are so grossly 
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irrelevant that it only betrays inapplication 
of the mind in the matter of issue of sum- 
mons or collateral use of the powers for 
some purpose other than any enquiry under 
the Act. In the petition itself the petitioner 
had not made out any specific case that the 
documents had been called for for any pur- 
pose other than the ostensible purpose. The 
learned Additional Solicitor General has 
rightly pointed out that under the provisions 
of Section 60 of the Act the documents and 
information called for cannot be used for 
any collateral purpose. This part of the 
submission of Mr. Roy Chowdhury is his 
inference from the alleged irrelevancy of the 
document so that if relevancy be found the 
submission would lose its foundation. On 
the complaint of inapplication of mind it 
must be said that when the commission 
passed a speaking order overruling the ob- 
jection or irrelevancy it can no longer be 
said that the commission had not applied 
its mind on the question of relevancy. Mr. 
Roy Chowdhury may challenge the decision 
as erroneous as he had earlier done, but 
hardly there is any scope for a complaint 
that the commission had not applied its mind 
to the issue of relevance. 


26. Let me now consider how far 
the documents called for are relevant. On 
March 10, 1972, the Director of Investiga- 
tion called for from the petitioner copies of 
report, if any, submitted by Sri B. M. Birla 
on return of his foreign tours in 1969, 1970 
and 1971. It is not in dispute that Shri 
B. M. Birla went on such tour and at least 
in part they were business tours on behalf of 
the petitioner as is evident on the minutes 
of the Board of Directors. The business 
transacted on such tours and the manner in 
which such business was transacted on behalf 
of the petitioner would undoubtedly show his 
authority on the administration and manage- 
ment of the petitioner company of which he 
was a director as also his control over the 
company. 
by Shri B. M. Birla, may equally show that 
he was transacting business on behalf of 
other companies under his de facto control. 
The learned Additional Solicitor General is 
right in pointing out that the minutes of the 
meeting of the Board of Directors of the 
petitioner company would themselves indicate 


connection with the business of other com- 
panies too. Therefore, investigation as to 
what business was conducted by Shri B. M. 
Birla on his foreign tour cannot be said to 
be entirely irrelevant for the purpose of the 
enquiry. The petitioner objected to produc- 
tion of such report by a representation dated 
March 21, 1972 by pleading irrelevance and 
by further pleading that Shri B. M. Birla did 
not attend any work pertaining to Kesoram 
Industries. The commission could not ac- 
cept the plea and issued the impugned sum- 
mons calling for the three sets of documents 
referred to hereinbefore. Reading the sum- 
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mons together with the covering letter it is 
patently clear that Items I and 3 were called 
for to investigate into the business transacted 
by Shri B. M. Birla while on tour of foreign 
countries. Documents called for would not 
be wholly irrelevant to such an investigation 
for reasons already given by me hereinbefore. 
No doubt, Mr. Roy Chowdhury made a 
strong comment that the petitioner had made 
it clear that factually there exists no report 
as called for from the petitioner. But such 
plea was not taken prior to the issue of the 
summons and if that be the true position 
the only answer of the petitioner to the sum- 
mons would be to show that the documeats 
so called for are not in its possession. That, 
however, does not render the summons bad. 
Similarly Item No. 2 of the summons would 
be relevant to find out the hold and autho- 
rity of Shri B. M. Birla over the petitioner 
company and its management. It would be 
remembered that the documents have not yet 
been produced and at this stage what is to 
be found is their prima facie relevance which 
the commission has found giving reasons and 
I do not consider that any ground has been 
made out for interference with such a find- 
ing of the commission. Therefore, this point 
also fails and is overruled. 


27. As all the points raised in sup- 
port of this Writ Petition fail the applica- 
tion fails. The Rule is discharged. There 
will be no order as to costs. 

28. Let the operation 
remain stayed for a 
from this date. 


of this order 
period of one week 


Order accordingly. 
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disputed — Onus lies on the propounder to 
prove that she had requisite testamentary 
power at the material time. 


Brief Note:— (B) Where reasonable 
grounds exist for disputing the sanity of the 
testatrix, burden would lie on the propounder 
to prove that testatrix was of sound mind at 
the date of execution and further that she 
knew and approved the contents thereof. 
If on the other hand, the dispute as to the 
sanity of the testatrix is not well founded 
the burden of proving such insanity at the 
date of execution of the will is on the per- 
son impeaching the will, ATR 1915 Cal 225 
(2) and AIR 1932 Bom 588, Rel. on. 

(Paras 12 and 13) 
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A. K. SINHA, J.:— This appeal is pre- 
ferred by the plaintiff appellant against a 
judgment and decree of the Trial Court re- 
fusing grant of probate briefly in the cir- 
cumstances as follows: 5 


2. The appellant made an application 
in the Court of the District Judge, Malda 
for grant of probate of a Will of one Rajes- 
wari Debya. The case set up by the appel- 
lant briefly was that Rajeswari Debya died 
on or about 29th December, 1956, at the 
residence of her daughter Sushamabala Debya 
at Khaskhole in the district of Malda leav- 
ing considerable amount of the immovable 
properties described in the Affidavit of Assets 
as also her near relations namely two daugh- 
ters — Sushamabala and Nirupama and their 
several sons and daughters. The Will was 
duly executed on 16th Agrahayan 1363, B. S. 
corresponding to 2nd December, 1956. The 
testatrix at the time of her death, it is al- 
leged, had a fixed place of abode at Khas- 
khole. The appellant a son of Sushama was 
appointed executor in the Will and there be- 
ing no other application for probate or for 
letters of administration, he was entitled to 
the grant of probate of the Will. 

3. The proceeding on the objection 
by the other daughter Nirupama of the testa- 
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trix appeared as a contentious cause and in 
the written statement filed by her, apart from 
the general denial of all allegations made in 
the application, it was alleged that the Will 
was set up as a counter-blast to the partition 
suit already filed by her after the death of 
Rajeswari Debya who lost her mental balance 
long before the date of execution of the Will. 
She had no sound disposing mind and was 
completely under the control of Sushama and 
her sons and daughters and Sushama’s son- 
in-law Byomkesh Pandey, all of whom cons- 
pired to grab her entire properties and thus 
to deprive Nirupama of her legitimate share 
of the properties left by her mother. As 
Billeswar, it is further alleged, was most in- 
telligent and shrewd person amongst 
Sushama’s sons, he has been set up as an 
executor in the Will and has now made an 
application on entirely false and frivolous 
allegations for grant of probate of the Will. 


4. Upon these pleadings two issues 
were framed, first, as to whether the will 
was duly executed and attested and second- 
ly whether the testatrix had testamentary 
capacity to execute the Will. The propoun- 
der examined 9 witnesses including himself 
and two witnesses were examined on behalf 
of the first respondent. Learned Court below, 
on the basis of a copy of the Will as the 
original was lost to which we shall come pre- 
sently, found on evidence that the Will was 
neither duly executed and attested nor the 
testatrix had the testamentary capacity to 
execute the Will and accordingly dismissed 
the application for probate. That is how 
in short the appellant being aggrieved has 
preferred the present appeal. 


5. The most unfortunate and no less 
serious part of the matter in this case is 
that the original Will which was unregister- 
ed was lost or mislaid under strange circum- 
stances. At the instance of the appellant, 
the learned District Judge, it appears, sent 
for the examination of the thumb impression 


of the testatrix, though the genuineness 
of the thumb impression was not 
in issue specifically, to the Anderson 


House at Alipore District 24-Parganas for 
the opinion of the Government Finger Print 
Expert. Along with the Will a power of 
Attorney admittedly executed by Rajeswari 
in favour of husband of her second daugh- 
ter Nirupama and since cancelled was sent 
for comparison. Thereafter as appears from 
the Order No. 66 passed on 3-2-62, 9 days 
after the receipt of the acknowledgment of 
the cover containing the Will and the Power 
of Attorney, the Deputy Inspector General 
of Police, C. I. D. by his letter dated 1-12-61 
informed the learned District Judge “that the 
disputed Will in 3 sheets in a sealed cover 
does not appear to have been received. Only 
4 sheets of Ammukhtearnama have been re- 
ceived in a registered cover.” Thereupon a 
preliminary inquiry was held by the District 
Judge and as stated by him after giving his 
reasons in the same order dated 3-2-62 he 
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was of the opinion that the original Will 
must have reached its destination and had 
been thereafter taken away by some design- 
ing person. Then he directed for giving in- 
formation to the parties about the missing 
of the Will and asked them to get ready 
with evidence. The learned District Judge, 
it appears, however, from the same order 
asked the appellant to lodge information 
with the Police about missing of the Will but 
there is nothing on record to show that the 
appellant took such steps. We think, how- 
ever, that the procedure as adopted by the 
learned District Judge for tracing the miss- 
ing Will was not correct. The learned Dist- 
rict Judge, we think, was not powerless to 
direct the Police to make a thorough inquiry 
into the matter and then on receiving report 
of the Police and after taking such further 
or other evidence as might have been neces- 
sary should have given his opinion in the 
matter. There may be more than one reason 
to suspect either of the parties in the pre- 
sent proceeding to get the original Will re- 
moved with the help of the employees either 
in the Court of the District Judge or in the 
Anderson House who were left, for the time 
being, in charge of the Will. It is, how- 
ever, very curious that the appellant who was 
most interested in the recovery of the origi- 
nal Will neither lodged any information to 
the Police nor moved this Court against the 
order passed by the learned District Judge 
who decided to dispose of the entire probate 
proceeding only on the basis of the copy 
of the Will. The appellant, as appears, even 
after the present appeal was preferred on 
6th May, 1963, did not move this Court for 
a proper and necessary inquiry into the 
matter for dissolving the mysterious disap- 
pearance of the original Will. On the other 
hand, he has allowed time to run out for 
about 10 years with the result, that the evi- 
dence which might have been available in 
1963 were permitted completely to be wiped 
off by sheer lapse of time. At this distant 
date, it is futile to trace the missing Will 
which must be held to have been lost. 


6. The learned District Judge, how- 
ever, proceeded to consider the question of 
grant of probate on the basis of a copy 
which was prepared and preserved when the 
original Will was deposited in the Court, on 
application of Section 237 of the Indian Suc- 
cession Act. But this section, as appears, is 
applicable to cases of grants of limited 
duration that is the grant is to remain in 
effect until the original or the properly au- 
thenticated copy of the Will is produced. 
It is not necessary for our present purpose 
to decide whether the copy so preserved is 
an authenticated copy for even on the basis 
of copy genuineness, due execution and at- 
testation of the original Will or the testator’s 
capacity to execute the Will must have to be 
proved for obtaining grant of probate, even 
though limited in duration. Now, apart from 
the two issues framed, it appears that after 
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the evidence was closed an application was 
made on behalf of the first respondent to 
frame another issue raising question as to 
genuineness of the Will but this application 
was not allowed. But we think such an 
issue in the facts and circumstances of the 
present case ought to have been framed and 
the learned District Judge should have de- 
termined the question of genuineness of the 
Will after giving fresh opportunities to the 
parties. At this distant date, it will not be 
fair and proper to remand the case back 
for trying such an issue, for, by sheer lapse 
of time evidence on either side may have been 
blotted out. We therefore proceed to dis- 
pose of this appeal confined to those two 
issues only. 


7. The learned District Judge, as ap- 
pears, before entering into the question of 
due execution and attestation recited briefly 
the history of the family of the testatrix as 
also of her two married daughters where- 
from it appears that the husband of the 
eldest daughter Sushama who used to stay in 
the house of his mother-in-law committed 
suicide in or about the year 1936. He had 
4 sons of whom Billeswar, who is the third, 
is the present appellant and also two daugh- 
ters Pronita and Smriti, the eldest of whom 
was married to Byomkesh Pandey P. W. 5 
and Biswanath, the fourth son, had two sons 
named Sapan and Tapan. These persons are 
more or less interested in the Will as the 
testatrix appears to have made bequest of 
some properties in their favour, Nirupama, 
the youngest daughter of the testatrix who was 
married to a now highly placed Government 
official in the State of Bihar named Par- 
meswar Singh had also three sons and one 
daughter but excepting Nirupama who was 
given 8-Annas share only in a portion of the 
entire properties left by the testatrix none 
of them got anything under the Will. In 
the Will she has also created Debottar estate 
in respect of certain part of her properties 
and appointed 3 sons of Sushama as She- 
baits. In this background, on the first issue 
as to the execution of the Will, the learned 
District Judge on assessment of evidence ad- 
duced by the appellant found that the pro- 
pounder failed to prove the due execution and 
attestation of the Will in question. On a re- 
view and re-assessment of evidence ađduced 
in this case we cannot take any view differ- 
ent from the view taken by the learned 
District Judge. Before we give our reasons 
we must record that an application with a 
certified copy of a petition dated 29-11-72 filed 
in the partition suit along with certain other 
documents was filed in this appeal for taking 
additional evidence which, it was alleged, was 
necessary for effective determination and for 
giving our judgment in this case. On a 
comparison of the original petition with the 
certified copy it was, however, detected that 
there were interpolations at several places in 
the certified copy obviously made by the ap- 
plicant (vide our order dated 19-2-73), Mr. 
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Mitter on behalf of the appellant, however, 
ultimately did not press this application. 
We shall, however, deal with this applica- 
tion separately to consider the question of 
interpolation of the documents annexed to this 
application and to see whether the appellant 
ought to be proceeded against for commit- 
ting any offence for producing or for using 
such a document in evidence: in a judicial 
proceeding. 
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8. Now, adverting to the evidence, 
although the learned District Judge elaborate- 
ly dealt with the letter Exhibit 5 produced 
by the appellant to show that immediately 
after the execution of the Will Billeswar 
Pandey was informed by Byomkesh that he 
was appointed executor and she wanted to 
know whether he was agreeable to his ap- 
pointment as such executor, he did not rely 
upon this letter. Apart from the reasons 
given by the learned District Judge, the let- 
ter seems to be curious and opposed to nor- 
mal course of human conduct, for, if the 
testatrix already appointed Billeswar as exe- 
cutor, we fail to see how again she would 
like to know whether he was agreeable to 
accept the executorship. If she was keen 
over the acceptance of the office of executor 
by Billeswar in normal course of things he 
ought to have been consulted first and not 
after execution of the Will. So, if we con- 
sider this aspect of the matter together with 
the reasons given by the learned District 
Judge, it seems clear that this letter was 
brought into existence only with intent to 
create evidence. The learned District Judge, 


however, did not rely upon this letter, for 
very rightly he concluded that this letter 
even if it was true, could not prove the 


execution and attestation of the Will. Even 
so, this letter cannot be brushed aside for 
the letter which, as found by the learned 
District Judge, we think properly, is created 
would no doubt establish one of the suspi- 
cious circumstances surrounding the execu- 
tion of the Will. 


9. This apart, on a fair reading of 
the evidence of the lawyer P. W. 3, Byom- 
kesh Pandey P. W. 5, Billeswar the ap- 
pellant and also the writer P. W. 6 serious 
discrepancies are found regarding instructions 
given for making the draft of the Will, the 
time of writing the Will, sitting arrangement 
where the Will was said to be executed, sup- 
ply of ink for taking thumb-impression and 
the manner and mode of attestation and exe- 
cution of the Will. Mr. Mitter on behalf 
of the appellant has contended before us that 
the lawyer who drafted the Will came to 
the Witness Box to depose that the draft 
was prepared by him. He is old, senior and 
experienced lawyer of the Bar and because 
he had discontinued keeping of the clerk or 
did not pay any Income-tax, his evidence 
should not have been disbelieved by the 
learned District Judge. We think, however, 
apart from those questions, the evidence of 
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the lawyer is that he prepared the draft on 
receiving instructions from Byomkesh and 
not from the testatrix. Byomkesh however, 
tried to improve upon the evidence of the 
lawyer and stated that on the next day the 
testatrix went to the house of the lawyer 
which, however, is not his evidence. Byom- 
kesh P. W. 5 appears really to have taken 
the leading role in the preparation of the 
Will but he contradicted the lawyer on vital 
points regarding the preparation of the draft 
and also the schedule attached to the Will. 
There is also discrepancy regarding the pre- 
sence of lawyer at the time of execution of 
the Will’ The lawyer himself stated that he 
had never been to the house at Khaskhole 
whereas P. W. 9 said that another pleader 
of Malda was also sitting by the side of 
Rajani Kanta Das, P. W. 6. It is unneces- 
sary in the facts and circumstances of this 
case to find out each and every discrepancy 
on vital matters regarding execution and at- 
testation of the Will in the statements of 
various witnesses examined on behalf of the 
appellant, It would be sufficient to say that 
the various discrepancies noticed by the 
learned District, Judge with which we entire- 
ly agree establish a number of suspicious cir- 
cumstances surrounding the execution of the 
Will and clearly the appellant failed to re- 
move those suspicions by cogent and clear 
evidence and satisfy the conscience of the 
Court regarding due execution and attesta- 
tion of the Will. 


10. Mr. Mitter has however, contend- 
ed that execution of the Will was not de- 
nied. He has referred to the definition of 
‘execution’ as contained in Section 2 (h) of 
the Indian Succession Act and contended 
that from the evidence of the Deed Writer 
P. W. 6 and several other attesting witnesses 
execution of the Will by the lady was proved 
for it is said that he remained unshaken in 
his cross-examination and it was his defi- 
nite statement that he wrote the Will and the 
testatrix put her thumb-impression in his 
presence which is supported by other attesting 
witnesses. In fact, Mr. Mitter has argued 
that the execution of the Will by the testa- 
trix was not challenged in cross-examination 
of this witness or other witnesses who depos- 
ed on behalf of the appellant. Relying on 
a Bench decision of this Court in AIR 1961 
Cal 359, A. E. G. Carapiet v. A. Y. 
Derderian, Mr. Mitter has argued that if the 
witnesses are not cross-examined on this vital 
issue then the case as propounded by the ap- 
pellant must be held to have been proved. 
In fine, it is submitted that on the evidence 
adduced due execution and attestation of the 
Will has been proved. We cannot. accept 
this contention as correct for owing to the 
serious discrepancies in the evidence of these 
witnesses as already noticed there exist high- 
ly suspicious circumstances regarding the due 
execution and attestation of the Will. Mr. 
Mitter has then argued relying on a Sup- 
reme Court decision in AIR 1972 SC 2492, 
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Pushpavati v. Chandraja Kadamba, that there 
must be appropriate elements for forming 
suspicion regarding the due execution and at- 
testation of the Will. While the proposition 
laid down in the Supreme Court decision is 
undisputed, each case in our opinion must 
be judged by its own facts. Here, in the 
instant case, owing to the serious contradic- 
tion in the evidence of the witnesses adduced 
on behalf of the appellant we must conclude 
that quite a number of suspicious circums- 
tances surrounding the execution of the Will 
as noticed earlier, exist and therefore it must 
be held that the appellant failed to prove 
the due execution and attestation of the Will. 
Tt is, however, argued by Mr. Mitter that 
the discrepancies in the evidence of these 
witnesses are minor having regard to 
the broad fact that the execution of the 
Will was not denied by the opposing respon- 
dents. Mr. Mitter has also relied on a Sup- 
reme Court decision in AIR 1971 SC 2236, 
Smt. Sushila Devi v. Pandit Krishna Kr. 
Missir and contended that mere bequest in a 
Will to some of the near relations in prefer- 
ence to others will not by itself prove that 
the Will was unnatural and improbable if 
the execution and attestation of such Will 
are otherwise proved. Mr. Mitter may be 
right in his contention but in the facts and 
circumstances of the present case the be- 
quest to the elder daughter and her family 
would be judged in the light of the evidence 
and other circumstances revealed in this case. 


11. Mr. Ghosh learned Advocate for 
the respondent has submitted that only a 
few out of the total number of attesting wit- 
nesses were examined in this case but no ex- 
planation as to their absence has been given 
by the appellant. Reliance is placed on a 
Bench decision of this Court (Privy Council) 
in 27 Cal WN 485==(AIR 1922 PC 366), 
Ram Gopal Lal v. Mt. Aipna Kunwar, and 
also on a decision of the Supreme Court in 
AIR 1962 SC 567, Rani Purnima Devi v. 
Kumar Khagendra Narayan Deb and it is 
contended that unless all the witnesses are 
examined or at any rate if no explanation 
is given for not examining all the witnesses, 
the Court would be justified in concluding 
that there are suspicious circumstances sur- 
rounding the execution of the Will. It is 
also pointed out by Mr. Ghosh that the Will 
is not mentioned in the proposed compro- 
mise petition and although other two Deeds 
of Gift were registered by the testatrix the 
Will in question was left unregistered. It is 
said that in fact the Will was brought into 
being only after the partition suit was filed 
with sole purpose of defeating or depriving 
the other sister from her legitimate shares 
in the properties. These circumstances were, 
however, taken into consideration by the 
learned District Judge who felt inclined, we 
think rightly, to conclude that the will in 
question must have been created subsequent- 
ly long after the death of Rajeshwari Debya 
to defeat the claims of Nirupama in the pro- 


Billeswar Kumar v. Nirupama Debi (A. K. Sinha J.) 


A.I. R. 


perties left by the testatrix. In any case, 
these circumstances no doubt create grave 
suspicions and tend to establish high degree 
of probabilities justifying a reasonable con- 
clusion that the Will must have been created 
by the propounder in collusion with his 
mother Sushama, Byomkesh and other mem- 
bers of her branch and the doubts thus creat- 
ed in the mind of the Court were not remov- 
ed by the propounder in his attempt to prove 
the due execution and attestation of the Will. 
We, therefore, on a consideration of the en- 
tire evidence and materials on record come 
to the same conclusion as reached by the 
learned District Judge and hold in agreement 
with him that the appellant failed to esta- 
blish the due execution and attestation of 
the Will, 


12. This brings us to the other ques- 
tion as to the testamentary capacity of the 
testatrix to execute the Will. The testa- 
mentary capacity of the testatrix has been 
completely denied by the first respondent. 
From the evidence these allegations are sup- 
ported by both the witnesses on behalf of 
the first respondent but apart from this evi- 
dence certain lunacy proceedings, it is undis- 
puted, were started at the instance of the 
husband of Nirupama, and it appears that 
according to the medical report of the then 
Civil Surgeon of Malda, she was of unsound 
mind. The matter, however, ultimately came 
up here and this Court sent back the case 
again for reconsideration with certain direc- 
tions. Finally, when the matter came up 
again before this Court. Harris, C. J. termi- 
nated the proceedings, inter alia, with the . 
following observations : 


“These proceedings were begun by a son- 
in-law, who says that he is interested in the 
property, as far back as January 18, 1939, 
which is over two and a half years ago. In 
my opinion, the best course to take here is 
to put an end to this inquisition. It has not 
been shown in the meantime that she has 
been a danger to any one else and I am 
satisfied that these proceedings if they go on 
will be a danger to her. In my opinion these 
proceedings should terminate. We accord- 
ingly direct that the learned Judge proceed 
no further in this matter. This Rule is ac- 
cordingly made absolute. There will be no 
order as to costs.” 


13. From the above observations, the 
learned District Judge thought that it was 
not held in these proceedings that Rajeswari 
was either insane or sane, but we think the 
unsoundness of mind or mental infirmities 
of the testatrix cannot be ruled out altogether. 
At any rate, there exist reasonable grounds 
for disputing the sanity of the testatrix and 
in that event the burden of proof would lie 
on the person propounding the Will to prove 
affirmatively that the testator was of sound 
mind at the date of execution and further 
that he knew and approved the contents 
thereof. If on the other hand, the dispute 
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as to the sanity of the testatrix is not well- 
founded the burden of proving such insanity 
at the date of execution of the Will is shifted 
to the person impeaching the Will. (See 
19 Cal WN 826 = (AIR 1915 Cal 225 (2)), 
Sushil Kumar v. Apsari and 34 Bom LR 
1371 = (AIR 1932 Bom 588), Ganpat Rao 
v. Basant Rao). The learned District Judge 
though thought in view of his finding on the 
question of the due execution and attestation 
of the Will that no further consideration was 
necessary with regard to the mental sound- 
ness of the testatrix, decided, however, the 
issue No. 2 against the propounder. We 
entirely agree with the learned District Judge 
for here admittedly the testatrix was illiterate 
and extremely old and the Doctors who 
treated her during her illness before her death 
were also not examined and her daughter 
Sushama who was mostly staying with her 
lalso did not give evidence as rightly pointed 
out by the learned District Judge. In the 
ifacts and circumstances of this case, it was 
\clearly incumbent upon the present appellant, 
to prove that at the time of execution of the 
Will she was in sound mental health and 
thus knew, understood and approved the con- 
tents of the Will, In our opinion, the ap- 
pellant also failed in this case to discharge 
the burden and satisfy the conscience of the 
Court by proving that the testatrix had a 


lsound disposing mind and she knew, 
understood and approved the contents 
at the time of the execution of the 





Will. It is, however, argued by Mr. Mitter 
that the lunacy proceedings were started by 
the husband of Nirupama out of grudge and 
ill-will against the testatrix because of the 
cancellation of the power of Attorney once 
granted by her in his favour for looking after 
her properties. It is said that even in the 
lunacy proceedings ultimately it was not 
established that the testatrix was of unsound 
mind. Apart from this evidence it is also 
argued that there is no evidence on the side 
of the caveator to prove that the testatrix 
suffered from any mental illness. We do not 
think, for the reasons already given by us, 
there is much of substance in these argu- 
ments. Accordingly it must be held that the 
appellant has failed to prove that the testa- 
trix had sufficient testamentary capacity to 
execute the Will. In our opinion, the deci- 
sion given by the learned District Judge is 
correct. 


14. The result is, the appeal fails and 
is hereby dismissed with costs. Hearing fee 
assessed at 10 Gms. 


N. C. MUKHERSJI, J.:— 15. I agree. 
Appeal dismissed. 
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Bijoy Kumar Karnani, Plaintiff v. Lahori 
Ram Prasher, Defendant. 


Suit No. 414/1961, Dj- 17-3-1972. 


Index Note :— (A) Evidence Act, 1872, 
S. 114 — Adverse inference under, cannot be 
drawn for mere non-examination of plaintiff 
when other material witness is produced. 


Brief Note:— (A) In a suit on promis- 
sory note defendant pleaded discharge of debt 
by payment and also disputed the place of 
execution and consequently the jurisdiction 
of the Court. Plaintiff examined only the 
attesting witness, his employee, who inter 
alia also deposed as to place of execution 
of the note. 


Negativing the defendant’s contention it 
was held that under the circumstances non- 
examination of the plaintiff would not raise 
any adverse inference under Section 114 
against the plaintiff in the matter of place 
of execution. Case law discussed. 


(Para 10) 

Index Note :— (B) Hindu Law — Joint 
Family — Promissory note im favour of 
Karta and his two minor sons — 


Karta alone can sue for recovery of debt 
due, AIR 1940 Bom 164; AIR 1970 SC 5, 
Followed — (X-Ref.:— Negotiable Instru- 
meats Act, S. 8). (Paras 27, 28, 29) 
Cases Referred: Chronological Paras 
AIR 1970 SC 5 = (1969) 3 SCR 1002, 
Amrit Sagar Gupta v. Sudesh Behari 


Lal 30 
(1970) 74 Cal WN 680, Kumati Bala 
Roy v. Nirmal Chandra Roy 11 


AIR 1968 SC 1413 = (1968) 3 SCR 
862, Gopal Krishnaji Ketkar v. 
Mahamed Haji Latif 14 
AIR 1958 Punj 190 = ILR (1958) 
Punj 481, Karnal Distillery Co. Ltd. 
v. Ladli Proshad Jaiswal 12 
AIR 1957 Andh Pra 688 = (1957) 1 
Andh WR 1, Veerni Soorayya_ v. 


Kateeza Begum 19 
AIR 1956 Raj 174, Bhagirath v. 
Gulabkanwar 24, 26 


AIR 1947 All 52 = 1946 All LJ 297, 
Lachmi Chand v. Madan Lal Khemka 24 

AIR 1940 Bom 164 = 42 Bom LR 248, 
Zujya Pascol Damel v. Manmohandas 


Lallubhai Pratap 20, 27 
AIR 1935 Bom 343 = ILR 59 Bom 

573, Kamala Kant Gopalji v. 

Madhavji Meghji 19 


AIR 1931 Cal 387 = ILR 58 Cal 752, 
Hare Kishore v. Gura Mia Chow- 


dhury 19, 24, 25 
AIR 1928 Cal 148 = ILR 55 Cal 

551, Brojo Lal Saha v. Budh Nath 25, 26 
AIR 1927 PC 230 = 32 Cal WN 

119, Gurbakhsh Singh v. Gurdial 

Singh 8 
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(1911) ILR 38 Cal 342 = 13 Cal LI 
3, Hussainara Begum v. Rahmannessa 
Begum 19 
(1910) 37 Ind App 1 = 14 Cal WN 
285 (PC), Lal Kunwar v. Chiranji Lal 8 


Ashim Ghose, for Plaintiff; Dr. S. Das, for 
Defendant. 


JUDGMENT :— In this suit the plain- 
tiff is claiming a decree for Rs. 17,684.22 
paise. The case of the plaintiff is that the 
defendant executed at Calcutta within the 
jurisdiction of this Court, two promissory 
Notes dated March 21, 1958 for Rs. 5,000/- 
and September 8, 1958 for Rs. 12,000/- res- 
pectively. In acknowledgment of receipt of 
the said two sums of Rs. 5,000/- and Rupees 
12,000/- the defendant executed two receipts 
and/or vouchers on March 21, 1958 and 
September 8, 1958, at Calcutta within the 
. said jurisdiction. In or about January, 1961, 
the said two promissory Notes were lost 
and/or misled and the plaintiff has not been 
able to trace the same. Thereafter, on March 
14, 1961 the plaintiff gave notice to the de- 
fendant that the said promissory notes had 
been lost and/or misled and called upon the 
defendant to pay the plaintiff the amount due 
on the promissory notes and offered to in- 
demnify the defendant against any further 
claim thereof. The defendant failed to pay 
the amount due on the promissory notes or 
give any reply to the said letter. There- 
after this suit has been instituted on March 
17, 1961. 


2. The defendant admits execution of 
the promissory notes and the receipts of the 
monies under the said promissory notes. The 
defendant admits that in acknowledgment of 
receipt of the said sums the defendant duly 
executed two separate receipts and/or 
vouchers in favour of the plaintiff, but states 
that the promissory notes and the receipts 
and/or vouchers were not executed at Cal- 
cutta within the said jurisdiction but the same 
were executed at 23/21, Gariahat Road out- 
side the aforesaid jurisdiction of this Court. 


3. The defendant denies that the 
plaintiff is the Karta of the joint family con- 


sisting of himself and his sons Chandra 
Kumar Karnani and Sudarshan Kumar 
Karnani. The defendant states that the plain- 


tiff alone is not entitled to file this suit against 
the defendant. Further case of the defend- 
ant is that the defendant repaid the sum of 
Rs. $,000/- and Rs. 12,000/- in due course 
and the said promissory notes had been dis- 
charged by payments. The defendant states 
that upon receipt of the sums the plaintiff 
returned the said two promissory notes duly 
discharged to the defendant. With regard 
to the letter dated March 14, 1961, the de- 
fendant states that after receipt of the said 
letter the defendant met the plaintiff and ob- 
jected to his writing of such frivolous letter 
knowing fully well that the contents of 
the said letter were totally false. 
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4, The following Issues were raised: 

1. Have the two separate promissory 
notes dated March 21, 1958 and September 
8, 1958 respectively been lost or misled in 
or about January, 196! as alleged in para- 
graph 4 of the plaint? 

2. Did the defendant repay the sum of 
Rs, 5,000/- and Rs. 12,000/- with interest 
thereon to the plaintiff as alleged in para- 
graph 2 of the written statement? 

3. Is the plaintiff alone entitled to file 
the suit against the defendant as alleged in 
paragraph 1 of the written statement? 

4. Is the suit bad for non-joinder of 
parties? 

5. Has this Court jurisdiction to enter- 
tain and try this suit? 

6. To what relief, if any is the plaintiff 
entitled? 

5. I will shortly indicate the oral evi- 
dence adduced in this case: — 


The plaintiff called one Sanak Chandra 
Biswas. He looked after the work of Bejoy 
Kumar Karnani and also the work of Karnani 
properties. His main work was to look after 
the work of Bejoy Kumar Karnani. Chandra 
Kumar Karnani and Sundarsan Karnani are 
the two sons of Bejoy Kumar Karnani. The 
plaintiff is the Karta of the joint family and 
the members of the joint family are Chandra 
Kumar, Sudarsan and Bejoy Kumar. Bejoy 
Kumar is the Karta of the joint family busi- 
ness. He went to the office of the defen- 
dant for making payment. The office of 
the defendant was situate at No. 17, Chowrin- 
ghee Road, Calcutta. He went to the office 
of the defendant on March 21, 1958 and 
again on September 8, 1958. He paid to the 
defendant a sum of Rs. 5,000/- on March 
21, 1958 and thereafter Rs. 12,000/- on 
September 8, 1958. He went there on in- 
structions of Bejoy Kumar Karnani, to make 
payment to the defendant. He took the pro- 
missory notes, which were already typed. His 
Babu meaning thereby Bejoy Kumar Karnani 
handed over the promissory notes to him. 
The promissory notes and the vouchers (re- 
ceipts) were signed in his presence by the 
defendant at No, 17, Chowringhee Road, 
Calcutta. The vouchers also contained a re- 
ceipt on the back portion and both the 
vouchers were signed by the defendant. The 
vouchers were written by one Kanai Lal 
Kundu who was an accountant of the plain- 
tiff. The two original promissory notes are 
untraceable. After the loss of the promis- 
sory notes, a letter was given to the defend- 
ant on March 14, 1961. . The letter was duly 
acknowledged by the defendant, but the plain- 
tiff did not get any reply from the defendant 
and the suit was instituted claiming the 
amount of the Promissory notes with interest 
thereon. In the cross-examination this wit- 
ness stated that the defendant was a Director 
of Karnani Properties Limited in the year 
1958. In the year 1958 the defendant was 
also a Director of the Karnani Investment. 
This witness admitted that one Kanailal 
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Kundu was the accountant of Karnani Pro- 
perties Limited. This witness was the full 
time employee of the Karnani Properties 
Limited and often used to do the work of 
Bejoy Kumar Karnani. The promissory notes 
and the vouchers were written by Kanailal 
Kundu in the office of Bejoy Kumar Karnani 
at 23/21, Gariahat Road, Calcutta. The Pro- 
missory notes and the vouchers were execut- 
ed at No. 17, Chowringhee Road which was 
by the side of Grand Hotel. The witness 
stated that the defendant took money on se- 
veral other occasions from Bejoy Kumar 
Karnani. This witness was a clerk and there- 
after he was also doing the work of an ac- 
countant. 


6. The defendant gave evidence be- 
fore me. The defendant stated that he knew 
the plaintiff and also the family of the plain- 
tiff very well since 1944-45. He was the 
Receiver of Karnani Estates for 15 years. 
Bejoy Kumar Karnani is the director in 
charge of the Karnani Properties Pvt. Ltd. 
It is a very big property and the income also 
was large. His case is that the promissory 
notes were executed at No. 23/21, Gariahat 
Road, Calcutta. Three persons present were 
Bejoy Kumar Karnani and his accountant 
and himself. He stated that he knew Sanak 
Chandra Biswas, who deposed in the Court. 
According to him Sanak Chandra Biswas did 
not go to this office at No. 17, Chowringhee 
Road, Calcutta. He stated that he repaid 
the amount due on promissory notes with 
interest on September 18, 1959. He said that 
he was a friend of the family of the plain- 
tiff. After repayment of the amounts due 
on the two promissory notes with interest, 
the plaintiff torn the promissory notes 
and handed over the torn promissory notes 
to him and thereafter the torn promissory 
notes were destroyed by him. The defendant 
admitted the execution of the promissory 
notes and also admitted that the defendant 
signed the vouchers acknowledging the re- 
ceipts of the sum of Rs. 5,000/- and Rupees 
12,000/-, but stated that he executed the pro- 
missory notes and signed the receipts at 
No. 23/21, Gariahat Road. The defendant 
further stated that at the date when the suit 
was instituted he was not carrying on any 
business at No. 17, Chowringhee Road, Cal- 
cutta. The defendant’s case is that he repaid 
ie money with interest in full to the plain- 
tiff. 


7. I will now discuss the Issues rais- 
ed in this case. Issue No. 5 was stressed very 
much by Dr. S. Das, the learned counsel 
for the defendant. It was argued before me 
that this Court has no jurisdiction to enter- 
tain and try this suit because no part of the 
cause of action arose within the jurisdiction 
of this Court. On this point the evidence 
of the defendant is that he took the money 
outside the jurisdiction; he executed the pro- 
missory notes, and signed the vouchers out- 
side the jurisdiction of this Court; and he 
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did not carry on business within the juris- 
diction at the date when this suit was in- 
stituted. On behalf of the plaintiff Sanak 
Chandra Biswas states that he went to the 
office of the defendant at No. 17, Chowrin- 
ghee Road, Calcutta, for making payments. 
He went to the office of the defendant on 
March 21, 1958 and on September 8, 1958. 
On the first occasion he paid to the defen- 
dant Lahori Ram Prasher. He says that 
there were some talks with his “Babu” mean- 
ing thereby Bejoy Kumar Karnani, and there- 
after Bejoy Babu instructed him to take the 
money and go to the office of the defendant 
and pay him there. The hand-notes were 
typed and prepared in the office of the plain- 
tiff and he took the same to the defendant 
at 17 Chowringhee Road. Before he paid 
the money the promissory notes were signed. 
The promissory notes were signed in his pre- 
sence. The reverse side of the original re- 
ceipts was also signed by the defendant in 
his presence. The vouchers were written 
out in the hand of one Kanai Lal Kundu, 
an accountant of the plaintiff. He says that 
the original promissory notes were untrace- 
able and after the loss of the promissory 
notes a letter dated 14th March 1961 was 
written to the defendant. With regard to 
the point of jurisdiction raised by the defen- 
dant it appears that in each of the promis- 
sory notes dated March 21, 1958 and Septem- 
ber 8, 1958, it is written in two places — 
“premises No. 17 Chowringhee Road, Cal- 
cutta 13.” This address “17, Chowringhee 
Road, Calcutta 13” appears at the top of 
the each of the promissory notes and also 
at the end after the signature of the defen- 
dant Lahori Ram Prasher. The defendant 
admitted that annexures to the plaint are 
correct copies of the promissory notes. He 
stated that the promissory notes were execut- 
ed at 23/21 Gariahat Road. If that be so, 
there is no reason why at the top of the pro- 
missory notes and also at the place after 
the signature of the defendant the address 
“17 Chowringhee Road, Calcutta” would be 
written. This address seems to me to be the 
place of execution of the promissory notes. 
There was never any objection by the defen- 
dant that this address was written wrongly. 
Admittedly the defendant signed the promis- 
sory notes. Admittedly, he knew what was 
written in the promissory notes and yet he 
never objected to the same. The way that 
the defendant gave evidence in answer to the 
questions before me, I do not believe that 
the defendant was telling the truth when he 
said that he received the money from the 
plaintiff at 23/21 Gariahat Road. I believe 
that the evidence of the plaintiff’s witness that 
the promissory notes were executed at No. 17 
Chowringhee Road, Calcutta, which is with- 
in the jurisdiction of this Court. 

8. Dr. S. Das contends that the plain- 
tiff has not called the accountant Kundu 
whose name appears in the voucher. The 
plaintiff also did not himself give evidence 
before this Court. Dr. Das submits that 
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the plaintiff and the accountant of the plain- 
tiff are the most important witnesses. Dr. 
Das submits that his client’s case is that the 
promissory notes were executed at No. 23/21 


Gariahat Road, outside the jurisdiction of 
this Court and when the defendant raised 
the issue that this Court had no jurisdiction 
to entertain and try this suit, the plaintiff 
himself should have given evidence and also 
should have called the accountant Kundu 
whose name appears in the voucher. Dr. Das 
referred to Section 114 illustration (g) of the 
Indian Evidence Act and also cited a number 
of decisions. Section 114, illustration (g) of 
the Indian Evidence Act provides that the 
Court may presume that evidence which could 
be and is not produced would, if produced 
be unfavourable to the person who withholds 


it. Dr. Das submits that the plaintiff is an. 


essential witness. He knows the whole cir- 
cumstances of the case and he should have 
given evidence, Dr. Das submits that the 
plaintiff’s case is that the promissory notes 
were executed in Calcutta within the juris- 
diction of this Court. Therefore, the plain- 
tif is a material witness to prove this fact. 
He further submits that the plaintiff should 
have given evidence to contradict the defen- 
dant’s case that the promissory notes were 
executed at his residence at Gariahat Road 
and also to prove that the money due under 
the promissory notes has not been paid. In 
support of this proposition the first case cited 
by Dr. Das in 32 Cal WN 119 = (AIR 1927 
PC 230), Gurbakhsh Singh v. Gurdial Singh). 
This is an appeal to the Privy Council against 
the judgment and decree of the Subordinate 
Judge at Ludhiana. The question in this case 
was whether the second wife of a Jagirdar 
since deceased, gave birth to a posthumous 
son. If that was so, then the posthumous 
son would succeed to the properties, other- 
wise the step-brother of the Jagirdar Jwalla 
Singh would get the properties. The case of 
the appellant was that no such posthumous 
son was born. After the death of the Jagir- 
dar his step-brother made a petition to the 
Mutation Officer claiming that the property 
was his. It was a dispute between the par- 
ties. It appears that the second widow was 
moving from place to place. In the mutation 
register there was certain entry under the 
signature of one Bachittar Singh that the 
Jagirdar Jwalla Singh died sonless and his 
two widows are entitled to succeed to the 
property Jeft by him in equal shares. It is 
also stated by one Bachittar Singh that Mst. 
Bhagwan Kaur the second widow is preg- 
nant. There is also some contradictory state- 
ments by the first widow Mst. Harnam Kaur 
before the Collector, namely, that a month 
after the death of her husband the second 
widow was sent to her parent’s house to 
secure a spurious son in order to prejudice 
her rights. It was argued that the statements 
as to pregnancy attributed to Bachittar Singh 
was interpolated by the Patiwari in the ori- 
ginal record on the death of Jwalla Singh. 
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In the judgment it was observed by the Privy 
Council that “it is striking and suspicious that 
Bachittar Singh to whom this statement was 
attributed was not called as a witness to clear 
up the point or to state upon what informa- 
tion his alleged statement was made.” At 
the bar of the Board, it was admitted by the 
respondent that the second widow Bhagwan 
was present in Court when the evidence was 
taken and that she did not go into the wit- 
ness box and was not examined as witness 
on her own or on her alleged son’s behalf. 
On these facts, Lord Shaw who delivered the 
judgment of the Privy Council made the 
following observations. ‘‘Notice has frequ- 
ently been taken by this Board of this type 
of procedure (namely, not calling the second 
widow who was present in Court). It some- 
times takes the form of manoeuvre under 
which the counsel does not call his own 
client, who is an essential witness, but endea- 
vours to force the other party to call him 
and so suffer the discomfiture of having him 
treated as his, the other party’s, own witness”. 
The Privy Council deprecated such practice 
as follows: “This is thought to be clever but 
it is bad and degrading practice, Lord Atkin- 
son dealt with the subject in Lal Kunwar v. 
Chiranji Lal, (1910) 37 Ind App 1 = 14 Cal 
WN 285 calling it a vicious practice, un- 
worthy of a high toned or reputable system 
of advocacy.” The Privy Council continued 
as hereunder. “The present case, however, 
is a pointed instance of the evils which flow 
from such practice. Bhagwan’s case has been 
the subject of prolonged investigation in the 
revenue courts and had been pronounced by 
them as bogus case. She had appeared and 
delivered a story there and it had not been 
believed. She was, however, also present in 
this Civil Suit, the issue in which was the 
legitimacy of the boy that she was putting 
forward as the jaghir of the estate. Her 
non-appearance, in answer to the challenge, 
that is to say, to disclose the actual fact as 
to her condition shortly after her husband 
Jwalla’s death, her disappearance into a 
foreign State, and all the other circumstances 
mentioned, had been established. If her story 
notwithstanding all these, (were) true story, 
it was her bounden duty to give evidence in 
this suit, telling the whole facts in support 
of her and her alleged son’s case; but she 
did not. If under advice she did not do so, 
that advice was of the worst description and 
worthy of the animadversion above made. 
But in any view, her non-appearance as a 
witness, she being present in Court, would 
be the strongest possible circumstance going 
to discredit the truth of her case.” 


9. Under the above circumstances, 
the Privy Council held: 


“the true object to be achieved by a 
Court of Justice can only be furthered with 
propriety by the testimony of the party who 
personally knowing the whole circumstances 
of the case can dispel the suspicions attach- 
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ing to it. The story can then be subjected 
to all its particulars to cross-examination.” 


10. I do not understand how this 
decision of the Privy Council establishes the 
proposition made by Dr. Das that under the 
facts of the instant case before me for non- 
calling of Bejoy Kumar Karnani and the Ac- 
countant Kundu I shall draw the adverse in- 
ference which the Privy Council was pleased 
to draw by non-calling the second widow of 
Jawalla Singh. In the instant case, Sanak 
Chandra Biswas an employee of Bejoy Kumar 
Karnani gave evidence before me, stating 
that two documents were executed before him 
by the defendant at No. 17, Chowringhee 
Road, Calcutta, and he made payment of the 
money which he carried to the defendant al 
that place. He took the promissory notes 
and two vouchers were signed in his presence 
at No. 17, Chowringhee Road, Calcutta. 
When he took the money to the defendant 
No. 17, Chowringhee Road, only the 
Darwan accompanied him. He did not re- 
member the name of the Darwan. Apart 
from the Darwan, driver of the defendant 
drove the car. Therefore, at the time when 
the promissory notes were executed Bijoy 
Kumar Karnani was not present. There is 
no dispute with regard to making of the 
vouchers. The execution of the receipts in 
the vouchers is also admitted. Only the 
place of execution is disputed. In view of 
the evidence given on behalf of the plaintiff, 
I do not understand how the plaintiff was 
a material witness to prove the fact of the 
place of the execution of two promissory 
notes and why I should draw any adverse 
inference which the Privy Council was pleas- 
ed to draw under entirely different facts and 
circumstances. It is true that the defendant 
made the case that the promissory notes 
were_executed at 22/23, Gariahat Road, out- 
side the said jurisdiction. But this was not 
the case of the plaintiff. In cross-examina- 
tion it was suggested that paragraphs 1 and 
2 of the plaint are verified by the plaintiff 
as true to this knowledge and it was sug- 
gested that the plaintiff should have come 
and deposed. But in view of the evidence 
given by the plaintiff’s witness I do not think 
that the plaintiff himself was a material wit- 
ness to prove the place of execution. The 
accountant Kundu is also not a material 
witness in this suit. The argument made by 
Dr. Das, if accepted, would mean that the 
plaintiff should have been called to disprove 
the defendant’s case. In my view, there is 
no question of invoking presumption of Sec- 
tion 114, illustration (g) of the Indian Evi- 
dence Act and the principles laid down in 
the said Privy Council decision, cannot apply 
in this case. 


11. The next case cited by Dr. Das 
is (1970) 74 Cal WN 680, (Kumati Bala Roy 
v. Nirmal Chandra Roy). This appeal arises 
out of a suit for setting aside a Kobala dated 
September 7, 1959 executed by the mother 
Smt. Pusheswari Debi of the plaintiffs in 
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favour of her brother’s son who is defendant 
No. 1 in this suit. The plaintiffs challenged 
the said Kobala as vitiated by fraud and undue 
influence of the brother and brother’s son 
of Pusheswari. The Learned Subordinate 
Judge after considering the evidence found 
that the Kobala in question was not obtained 
by fraud or undue influence of the brother and 
brother’s son of Pusheswari. The learned 
Subordinate Judge after considering the evi- 
dence found that the Kobala in question was 
not obtained by fraud or undue influence 
and that document was executed by Pushesh- 
wari for consideration mentioned therein. The 
defendants in their written statement pointed 
out that Pusheswari Debi was taken by the 
husband of the plaintiff No. 2 to Coochbehar 
for the purpose of execution of the kobala. 
The plaintiff did not make any attempt to 
examine the husband of plaintiff No. 2. It 
was held that the lower appellate Court had 
rightly drawn an adverse inference against 
the plaintiff for the failure of the plaintiff 
to examine Ganesh, the husband of the plain- 
tiff No. 2. The finding of the lower ap- 
pellate Court was that Ganesh, husband of 
the plaintiff No. 2 accompanied by Pushes- 
wari went to Coochbehar for execution of 
the kobala. If that be so, then the question 
of undue influence must have been overruled 
for it cannot be held that Pusheswari at the 
time of the execution of the kobala was 
under the control and domination of her 
brother or her husband. In my view this 
judgment is not an authority for the pro- 
position that under the facts of this case 
Bejoy should have been called as a witness. 
- R. The next case cited by Dr. Das 
is AIR 1958 Punj 190, (Karnal Distillery Co. 
Ltd. v. Ladli Proshad Jaiswal). In this case 
question of undue influence was raised. It 
was held that the finding of the first appel- 
late Court as to the existence of undue in- 
fluence exercised by the plaintiff over his 
younger brother and nephews is one of the 
fact and is not open to question in a Letters 
Patent appeal against the decree of the Se- 
cond Appellate Court, when there is evidence 
in support of the finding. 


13. Dr. Das relied on page 203 
para 52 of the judgment which is as follows : 

“The Learned Single Judge criticised the 
conduct of the defendants, in not appearing 
as witnesses in support of their plea, despite 
several opportunities having been given and 
not having been availed of, on one pretext or 
the other. The Learned Single Judge was of 
the view, that defendants were resorting to 
dilatory tactics with a view to continue their 
hold on the The defendant’s appli- 
cation at the stage of arguments to be allow- 
ed to examine themselves was belated and 
therefore, the trial Court declined to accede 
to their request. I am aware of the rule that 
it is the bounden duty of a party personally 
knowing the facts and circumstances of the 
case to give evidence, and to submit to cross- 
examination. 
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Court have rightly drawn a presump- 
tion against the party avoiding the witness- 
box and not submitting himself to cross- 
examination. The person, who advised them 
against their appearing as their witness, did 
a disservice to them. The party who does 
not enter the witness-box runs a great risk 
of a presumption being drawn against him.” 


14. I do not think that this decision 
supports the contention of Dr. Das. In the 
instant case, the execution of the promissory 
notes and signing of the receipts are admit- 
ted. The payment of consideration is admit- 
ted. Only dispute is as to the place of pay- 
ment. The witness called by the plaintiff 
says that the execution was made in his pre- 
sence at No. 17, Chowringhee Road, Calcutta, 
Therefore, Bejoy who was not present at the 
time of execution is not a material witness. 
This decision of the Punjab High Court does 
not help Dr. Das under the facts of this case. 
On this point Dr. Das cited another case 
reported in AIR 1968 SC 1413, (Gopal 
Krishnaji Ketkar v. Mahamed Haji Latif). 
The appellant made an application to the 
Deputy Charity Officer, Greater Bombay Re- 
gion under Section 18 of the Bombay Public 
Trust Act. The main question for deter- 
mination in this appeal is whether the land 
comprised in survey plot No. 134 was the 
property of the Dargh or whether it belong- 
ed to the appellant. 


15. It appears that the appellant made 
certain important admissions, namely, that he 
has not produced the account of Dargh in- 
come. In course of his evidence the appel- 
lant admitted that he was enjoying the in- 
come of the Plot No. 134, but he did not 
produce any accounts to substantiate his con- 
tention. He also admitted that he had got 
record of the Dargh income and that ac- 
count was kept separately. But the appellant 
has not produced either of his own account 
or the accounts of the Dargh to show how 
the income of the Plot No. 134 was dealt 
with. It was argued that it was not part of 
appellant’s. duty to produce the accounts un- 
less he was called upon to do so and the 
onus was upon the respondent to prove the 
case and to show that the Dargh was the 
owner of plot No. 134. 


16. The Supreme Court under the 
facts of this case observed as follows: 


“We are unable to accept this argument 
as correct. Even if the burden of proof does 
not lie on a party the Court may draw an 
adverse inference if he withholds important 
documents in his possession which can throw 
light on the facts at issue. It is not, in our 
opinion, a sound practice for those desiring 
to rely upon a certain state of facts to 
withhold from the Court the best evidence 
which is in their possession which could 
throw light upon the issues in controversy 
and to rely upon the abstract doctrine of onus 
of proof,” 
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17. I do not think that the decision of 
the Supreme Court helps the contention of 
Dr. Das that I will draw any adverse infer- 
ence by non-calling Bejoy under the facts of 
this case. There is no question of withholding 
any important documents by the plaintiff in 
this case. With regard to the point of dis- 
pute it is not the plaintiff’s case that Bejoy 
was present at the time of execution of the 
documents and still he did not come. In 
view of the above matter I hold that this 
Court has jurisdiction to entertain and try 
the case. Leave under Clause 12 of the 
Letters Patent has been granted by this Court 
and leave was not revoked. The defendant 
did not apply for revocation of leave. In 
my view the leave under Clause 12 has been 
duly and properly granted by this Court. 


18. With regard to the Issues Nos. ! 
and 2, it“is admitted that the letter dated 
March 14, 1961 was written by the solicitor 
of the plaintiff to the defendant. In this 
letter it was mentioned that the promissory 
notés were lost or misled in or about Janu- 
ary, 1961 and the plaintiff is ready to inde- 
mnify the defendant against the claim, if 
any, or any other person. In this letter it 
was stated that demand had been made for 
repayment of the money due under the pro- 
missory notes with interest thereon. Admit- 
tedly the defendant received this letter. The 
case of the defendant is that after receipt of 
this letter the defendant went to Shri Bejoy 
Kumar Karnani at No. 23/21, Gariahat Road, 
when Bejoy Babu told him that having re- 
gard to the good relations, this letter is noth- 
ing and he need not take any notice of this 
letter when money had been paid by him. 
Jn paragraph 2 of the written statement the 
defendant stated that he repaid the sums of 
Rs. 5,000/- and Rs. 12,000/- with interest and 
upon receipt of the said sums the plaintiff 
returned the two promissory notes duly dis- 
charged to the defendant. But before me 
the defendant says that the promissory notes 
were torn by the plaintiff after he repaid the 
sums. The plaintiff has torn the same and 
given the torn promissory notes to him and 
thereafter the defendant, again tore them and 
then threw them out. (Lahori Ram Prasher, 
Q. 87-88). The case of tearing or destroying 
the promissory notes by the defendant was 
not made in the Written Statement. There 
is no reply to the letter dated March 14, 
1961. This letter was admittedly received by 
the defendant. In cross-examination the de- 
fendant admitted that the defendant and his 
wife were indebted to the company in which 
the plaintiff was the managing director and 
a suit was filed against the defendant and the 
decree was passed. He admitted that in 1959 
he was indebted to Karnani properties. The 
case of repayment of the money and the 
case of tearing of the promissory notes can- 
not be believed. The way this witness gave 
evidence clearly shows that the witness was 
not telling the truth before me. One of the 
most important points is when the defendant 
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te-paid the money? In the written statement 
the date of repayment of the loan namely 
September 18, 1959 was not mentioned. In 
1959 the defendant and his wife were indebted 
in respect of large amounts due to Karnani 
properties. The defendant states that he came 
to know of the filing of the suit on April 
20, 1961, after receipt of the summons 
(Lahoriram Q. 103). Therefore before April, 
1961, the defendant had no knowledge of 
the filing of the suit. Had the case of the 
defendant been correct, namely, that he re- 
paid the money on September 18, 1959, he 
would have recorded this fact by writing a 
reply to the solicitor’s letter dated March 14, 
1961. This he did not do. There is noth-- 
ing to show that the defendant actually re- 
paid the money except his oral statement in 
witness box. The defendant had no assess- 
able income during the year 1959 and he 
did not pay any income-tax. There is no 
documentary evidence to show where from 
the defendant got so much money to repay 
the loan. No books of accounts had been 
disclosed to show who paid the money to 
the defendant and how such amount was 
paid. The date of repayment of loan namely 
September 18, 1959 has been stated for the 
first time in the witness box. The defen- 
dant did not mention the date of repayment 
in the written statement nor even in cross- 
examination, suggestion was made to the 
plaintiff's witness that the defendant repaid 
the money with interest thereon on 18th 
September, 1959. The manner in which the 
defendant gave evidence as to repayment 
threw great doubts in my mind as to the 
truth of the statement about repayment. I 
do not believe the defendant on the point 
that he repaid the money with interest there- 
on, on 18th September, 1959. 


““19. Question of some importance has 
been raised in Issue No. 3. Dr. Das con- 
tends that (1) the suit is on two Promissory 
notes. Payees of the promissory notes are 
three: Bejoy Kumar Karnani, Chandra 
Kumar Karnani and Sudarshan Kumar 
Karnani. Bejoy Kumar Karnani for self and 
as Karta of a Hindu Mitakshara Joint Family 
consisting of himself and his two sons 
Chandra Kumar Karnani and Sudarshan 
Kumar Karnani is not the holder of the pro- 
missory notes, The suit as framed is not ac- 
cording to the tenor of the promissory notes. 
The holder alone can sue. Nobody else but 
holder can maintain an action on the pro- 
missory notes; (2) one of the joint promisees 
cannot file a suit. Dr. Das relied upon Sec- 
tion 45 of the Indian Contract Act and the 
cases reported in (1911) ILR 38 Cal 342 at 
p. 350, (Hussainara Begum v. Rahimunnessa 
Begum) and AIR 1957 Andh Pra 688, (Verni 
Soorayya v. Katuza Begum). He also relied 
on Sections 32, 78 and 82 of the Negotiable 
Instruments Act and referred to ILR 58 Cal 
752 = (AIR 1931 Cal 387), (Hare Kishore 
v. Gura Mia Chowdhury) and ILR 59 Bom 
573 = (AIR 1935 Bom 343), (Kamal Kant 
Gopalji v. Madhavji Megbji). 
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20. Mr. Ashim Ghose, the learned coun- 
sel for the plaintiff relied on Section 8 of 
the Negotiable Instruments Act and submits 
that (1) the holder can file a suit under Sec- 
tion 8. On the face of the documents Bejoy 
is the holder or at least one of the holders. 
(2) Befoy Kumar Karnani can keep and is 
entitled in his own name to the prossession 
of the promissory notes. (3) Either of the 
three can keep the promissory notes in his 
possession. (4) Bejoy Kumar Karnani is en- 
titled in his own name to the possession and 
has right to discharge the promissory notes. 
This is admitted in the last sentence of para- 
graph 2 of the Written Statement. Mr. Ghose 
relied on AIR 1940 Bom 164, (Zujya Pascol 
Damel v. Manmohandas Lallubhai Pratap). 


21. The question shortly is * whether 
the plaintiff Bejoy Kumar Karnani for self 
and as Karta of the Mitakshara Joint Family 
consisting of himself and his two sons 
Chandra Kumar and Sudarshan Kumar can 
institute this suit. As to the question whe- 
ther the plaintiff can be said to be the 
‘holder’ of the promissory notes, it is neces- 
sary to consider Sections 8, 78, 81 and 82 
of the Negotiable Instruments Act (Act 26 
of 1881). 


Section — 8 

The “holder” of a promissory note, bill 
of exchange or cheque means any person 
entitled in his own name to the possession 
thereof and to receive or recover the amount 
due thereon from the parties thereto. 

Where the note, bill or cheque is lost or 
destroyed, its holder is the person so entitled 
at the time of such loss or destruction. 
Section — 78 

Subject to the provisions of Section 82, 
Clause (c) payment of the amount due on a 
promissory note, bill of exchange or cheque 
must, in order to discharge the maker or ac- 
ceptor, be made to the holder of the instru- 
ment. 


Section — 81 

Any person liable to pay, and called 
upon by the holder thereof to pay, the amount 
due on a promissory note, bill of exchange or 
cheque is before payment entitled to have it 
shown, and is on payment entitled to have it 
delivered up, to him, or, if the instrument 
is lost or cannot be produced to be indemni- 
fied against any further claim thereon against 
him. 

Section — 82 

The maker, acceptor or indorser respec- 
tively of a negotiable instrument is discharg- 
ed from liability thereon— 

(a) to a holder thereof who cancels such 
acceptor’s or indorser’s name with intent to 
discharge him, and to all parties claiming 
under such holder; 

(b) to a holder thereof who otherwise 
discharges such maker, acceptor or indorser, 
and to all parties deriving title under such 
holder after notice of such discharge. 

(c} to all parties thereto, if the instru- 
ment is payable to bearer, or has been in- 
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dorsed in blank, and such maker, acceptor 
or indorser makes payment in due course of 
the amount due thereon. 


22. As to the meaning of the term 
‘holder’ it is to be noted that Bhashyam and 
Adiga on Negotiable Instruments Act (26 of 
1881) 12th Edition states that “the definition 
of the term ‘holder’ in Section 8 of the 
Negotiable Instruments Act is not happy. 
The definition, however, seems to have 
been borrowed from a passage of Byles 
on his book ‘Bills’ (13th Edition), which does 
not find a place in the later editions. In this 
connection the definition of ‘holder’ in Sec- 
tion 2 of the English Bill of Exchange Act, 
1882 may be compared: under the English 
Act, “that holder means the payee or en- 
dorsee of the bill or note who is in possession 
of it or the bearer thereof. 


23. There is considerable divergence 
of judicial opinion on the question raised 
in this case. There are two. schools of 
opinion. One is that the holder only has a 
right to bring a suit on the promissory notes 
even if he is not the true owner. The true 
owner has no locus standi to bring a suit 
on the footing of the note because the pro- 
perty in the note including the right to re- 
ceive or recover the amount due on it is 
vested in the holder and nobody else unless 
it has been transferred to the plaintiff by 
process prescribed by law, e. g. by endorse- 
ment and delivery. 


24. The other School of opinion is 
that reading Section 8 and Section 78 to- 
gether, it is clear, that the person to whom 
the payment should be made in order to 
discharge the maker or the acceptor from 
all liability under the instrument is the 
‘holder’ of the instrument. The holder of 
the promissory notes is essentially the person 
who is entitled in his own name to possession 
thereof. The term ‘entitled in his own name’ 
is very significant. The term ‘holder’ does 
not include a person who though in posses- 
sion of the instrument has not the right to 
recover the amount due thereon from the 
parties thereto. Thus, in order to discharge 
the maker or acceptor from the liability, pay- 
ment must be made to the payee or the 
holder of the instrument. The real owner 
of the note can sue on the note, provided 
he is in a position to obtain a good discharge 
of liability from the maker or acceptor of 
the note. The former view will appear from 
ILR 58 Cal 752 = (AIR 1931 Cal 387) re- 
lied on by Dr. Das and the latter view will 
appear from the case reported in AIR 1947 
All 52, (Lachmi Chand v. Madan Lal 
Khemka).. In a very well-considered judg- 
ment by Wanchoo, C. J. (as he then was), 
and Modi, J. reported in AIR 1956 Raj 174, 
(Bhagirath v. Gulab) the above mentioned 
divergent judicial opinion on the point has 
been considered and a number of cases relat- 
ing to each of the two views is given. 


25. In ILR 58 Cal 752 = (AIR 1931 
Cal 387) it was held by the Division Bench 
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of this Court that it was the holder of the 
promissory note who alone is entitled to 
maintain a suit on the note for recovery of 
money due thereon. A true owner, who is 
not a holder, cannot maintain a suit on a 
promissory note even though the holder is 
admittedly his benamdar and is made a party 
to the suit. The property in a promissory 
note including the right to recover the 
amount thereon is vested by statute in the 
holder of the note. In this case, the promis- 
sory note purports to have been accepted by 
the principal defendant (defendant No. 1) in 
favour of the pro forma defendant (defendant 
No. 2), but the plaintiff claimed to have ad- 
vanced money and to be the real or the benc- 
ficial owner of the note. The plaintiff alleg- 
ed that the pro forma defendant was merely 
his benamdar. In ILR 55 Cal 551 = (AIR 
1928 Cal 148), (Brojo Lal Saha Banikaya v. 
Budh Nath Payarilal & Co.) a contrary view 
of law on this point was taken by another 
Division Bench of this Court. The head- 
note of the report runs thus: 


“Where one Pyarilal, the holder of a 
promissory note, sued thereon in the name of 
his firm, the names of the four persons, who 
were partners of that firm may be taken to 
have specifically stated in the plaint, and all 
of them may be considered to have joined as 
plaintiffs.” 

26. In AIR 1956 Raj 171 at p. 177 
Wanchoo, C. J. (as he then was) and Modi, 
J. were of opinion that Section 78 should not 
be construed to mean that the right to in- 
stitute a suit on the basis of the instrument 
specified in the section vests merely in the 
holder and no other person whatsoever. The 
learned judges agreed, with respect, with the 
view taken in ILR 55 Cal 551 = 
(AIR 1928 Cal 148) and similar other cases 
so far as it accords to what is stated in the 
judgment. 


27. In view of the conflicting deci- 
sions of the Calcutta High Court and also of 
other High Courts the reasoning of the deci- 
sion reported in AIR 1940 Bom 164, reljed 
on by Mr. Ashim Ghose, appeals to me very 
much. In the Bombay case, the question 
was whether Hindu coparceners governed by 
the Mitakshara Law carrying on a joint fami- 
ly business can institute in their individual 
name a suit to recover a debt on a promissory 
note obtained in the name of the family firm. 
It was held, that the coparcenery can be 
described as the holder of the note, if it was 
made as in this case in the collective or 
business name and therefore in its own name 
within the meaning of Section 8 and action 
brought by all adult coparceners, who are 
capable in law of giving satisfactory discharge 
to recover the debt on the promissory note 
executed in their trade name, is maintainable. 
It seems to me, that the reasoning of the 
Bombay case is sound and I respectfully 
agree with the same. In the instant case, Bejoy 
Kumar Karnani is the person who is entitled 
to possession of the promissory note and 
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admittedly, he was in possession of the pro- 
missory note before the same was lost. Bejoy 
Kumar Karnani can give discharge to the pro- 
missory note, According to the defendant, 
the promissory note was discharged by Bejoy 
Kumar Karnani on payment by him. It was 
proved before me that Bejoy Kumar Karnani 
was the karta of the joint family business and 
Chandra Kumar and Sudarshan Kumar were 
the minor sons and the joint family business 
was carried on at that time by Bejoy Kumar. 


28. The peculiar feature of a Hindu 
coparcenary and Hindu joint family busi- 
ness is that a karta can file a suit in his own 
name describing himself as karta and also 
can give discharge to the debts. The only 
question is whether in view of the provisions 
of the Negotiable Instruments Act a karta 
can be prevented from describing himself as 
Karta and file a suit as such. In the Bom- 
bay case, the learned Judges held that law 
does not deprive the coparceners of their 
tight to prove that the name in the note is 
their assumed name and that they are entitl- 
ed to the note in their own name. A copar- 
cener can be described as the holder of a 
note if it was made in its collective or busi- 
ness name and the action brought by all 
coparceners who are capable in law of giv- 
ing satisfactory discharge to recover the debt 
on the promissory note executed in their 
trade name is maintainable. 


29. Having regard to the admitted 
facts in this case, I think, Bejoy Kumar could 
say that he was at the date of the execution 
of the promissory note the karta of the joint 
family consisting of himself and his two 
minor sons Chandra. Kumar and Sudarsan. 
He was actually in possession of the promis- 
sory note till the date of the loss of the 
same. He was entitled to possession of the 
promissory note and he could give discharge 
to the promissory note. 


30. In this connection there is also 
another point which has to be considered. 
Dr. Das admits that if the suit was on origi- 
nal consideration then it would have been 
possible to file the suit as framed; but he 
says that it is not so on the pleading. It is 
true that the plaint has not been artistically 
drafted by pleading the alternative case on 
the original consideration; but in paragraph 3 
of the plaint the acknowledgment of the re- 
ceipt by the defendant of the two sums of 
Rs. 5,000/- and 12,000/- under the pro- 
missory notes has been pleaded and true 
copies of the receipts and/or vouchers dated 
March 21, 1958 and September 8, 1958 are 
also annexed. In my view, the suit is not 
only on the promissory notes but the plain- 
tiff has also pleaded that the defendant has 
received the money, viz. Rs. 5,000/- and 
Rs. 12,000/- and executed the receipts for the 
same. In the voucher on the top it is stated 
(Bejoy Kumar Karnani and others) and at 
the bottom it is stated — “for Bejoy Kumar 
Karnani & Bros. Sd/- Karta, Signature”, On 
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the back of the voucher the defendant has 
put his signature showing that he has re- 
ceived the amounts. The vouchers and the 
receipts are annexed to the plaint. Under 
the decision of the Supreme Court reported 
in AIR 1970 SC 5, a suit may be filed by 
manager or karta representing the family and 
karta can represent the family effectively in 
a proceeding even though he is not named 
as such. Here, the defendant knew that 
Bejoy Kumar was the karta of the joint 
family. Bejoy Kumar was advancing money 
to the defendant as such karta. This will 
clearly appear from the voucher or receipt. 
The defendant signed the receipt on the re- 
verse of the voucher. In my view, the suit 
is not merely on the promissory note but 
also on the- advance made by the plaintiff 
to the defendant. 


31. In view of the above matter, I 
hold that the plaintiff is entitled to file a 
suit as such karta of the joint family. 


32. With regard to issue No. 4, my 
answer is that the suit is not bad for non- 
joinder of parties. 

33. In the premises, there will be a 
decree for the amount of Rs. 17,684.22 P., 
interest on the decree at 6% per annum 
and costs. There will be a stay of operation 
of the decree for four weeks. 

Suit decreed. 
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Dilip Kumar Singha, Appellant v. Abodh 
Gopal Ghosh, Respondent. 

A. F. A. D. No. 71 of 1966, D/- 27-3- 
1973, 

Index Note :— (A) W. B. Premises Ten- 
ancy Act (12 of 1956), S. 13 (1) G) — Ap- 
plicability. 

Brief Note:— (A) Notice contemplated 
by Section 13 (1) (j) is one for terminating 
a contractual tenancy. Where contractual 
tenancy is already terminated by valid notice, 
service of notice by the statutory tenant can- 
not amount to restoration of contractual ten- 
ancy already determined by Jandlord’s notice. 

(Paras 7, 8) 
Cases Referred: Chronological Paras 
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v. Happy Homes Pvt. Ltd. 6 
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813, Ganga Dutta v. Kartick Chandra 7 
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Maloy Kumar Basu, Dhirendra Kumar Das, 
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JUDGMENT :— This is an appeal by 
the defendant against a judgment of affirm- 
ance. The facts as stated in the plaint are 
as follows: 
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The defendant had been a monthly ten- 
ant under the plaintiff at a monthly rent of 
Rs. 40/- payable according to English calendar 
month in respect of the ground-floor of pre- 
mises No. 29-B, Satish Mukherjee Road, 
P. S. Tollygunge, Calcutta described in the 
schedule A to the plaint hereinafter referced 
to as the suit premises. The plaintiff served 
an ejectment notice dated November 17, 1962 
calling upon the defendant to vacate the suit 
premises on ground of default in payment of 
rent and also for own use and occupation 
by the plaintiff landlord. The defendant on 
receiving of the said notice promised to quit 
and vacate the suit premises and at last gave 
a notice by post-card dated June 30, 1963 
stating that he would quit and vacate the 
suit’ premises on July 31, 1963. He also 
gave another notice informing the plaintiff 
that he would vacate the suit premises on 
July 31, 1963 and deliver vacant possession 
to the plaintiff or his representative. The 
defendant took a loan of Rs. 60/- from the 
plaintiff for giving effect to his notice. The 
defendant, however, failed to vacate the suit 
premises and thereupon the plaintiff served 
a notice on the defendant on August 9, 1963, 
informing the defendant to quit and vacate 
within three days from receipt of the said 
notice and also to pay damages from Ist 
August, 1963. The defendant in reply stated 
that the letter alleged to have been given 
by the defendant was a forged one which 
allegation the plaintiff in his letter written 
in reply repudiated. As the defendant fail- 
ed to vacate, the plaintiff instituted the suit 
on August 29, 1963, praying for recovery of 
possession of the suit property on eviction 
of the defendant therefrom. 


2. The suit was contested by the de- 
fendant who filed a written statement and 
it was stated therein that the suit was bar- 
red for want of legal and sufficient notice 
required under Section 13 of the West Ben- 
gal Premises Tenancy Act and also 106 of 
the Transfer of Property Act. The defen- 
dant denied the allegations of default as also 
of the plaintiff's requirement of the suit pre- 
mises for his own use and occupation. The 
defendant also denied that he promised to 
vacate the premises as there was no occa- 
sion for the same since he was living in the 
suit premises with his family. The defen- 
dant further denied that he gave any notice 
as alleged and stated that all allegations in 
connection therewith were untrue. For all 
these reasons, the defendant submitted that 
the suit should be dismissed. 


3. On a trial on evidence, the learn- 
ed Munsif held that the question of the 
plaintiff’s requirement was not required to 
be considered as the defence against delivery 
of possession was struck out. It was further 
held that the plaintiff's notice was legal, 
valid and sufficient. The learned Munsif 
further found that the notices Exts. 6-C and 
7 served by the defendant were signed by 
him and that he took the loan of Rs. 60/- 
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as alleged. It was also found that the de- 
fendant was a defaulter in payment of rent 
since July 1962 and so liable to be evicted. 
Jt was accordingly held that the plaintif was 
entitled to a decree. 

4. On appeal by the defendant, the 
Appellate Court was of opinion that after 
striking out of the defence against delivery 
of possession the suit was to proceed ex parte 
under ground (j) of Sec. 13 (1) of the West 
Bengal Premises Tenancy Act, 1956. It was 
held that the notice of August 9, 1963, did 
not amount to waiver of the earlier notices 
given by the tenant and accordingly it can- 
not be said that the plaintiff consented to the 
continuation of the tenancy. It was accord- 
ingly held that the plaintiff was entitled to 
a decree and the appeal in the circumstances 
was dismissed. 


5. Mr. Saktinath Mukherjee, learn- 
ed Advocate for the defendant appellant con- 
tended that the notice to quit under ground 
Gj) of Section 13 (1) of the said Act can 
only be issued during the continuance of the 
tenancy.. He referred to the judicial autho- 
rities in support of the proposition that the 
notice to quit is intended to determine a 
tenancy which is in existence. In Foa’s 
“General Law of Landlord and Tenant” 
(Eighth Edition page 596. Article 945) it 
is stated: 


“The doctrine of notice, to quit applies 
only where the relationship existing between 
the parties as landlord and tenant.” 

In Woodfall’s “Landlord and Tenant” (Vol. 
I, 25th Edition page 924 Article 1980) it has 
been laid down: 


a once a valid notice to quit has 

been served, the tenancy will automatically 
come to an end on the expiration of such 
notice, even though the party giving it has 
purported to waive or withdraw it. The 
parties may, by a new contract create a new 
tenancy which is what is sometimes meant by 
“waiving” a notice to quit, but the old 
tenancy no longer exists.” 
The provision in ground (j) of Section 13 (1) 
is intended to determine a tenancy by use of 
the words “to quit” which is always referred 
to in legal parlance as having the said im- 
port. As the plaintiff by his own notice ter- 
minated the tenancy, there was no valid 
tenancy in existence. Accordingly, the notice, 
by the defendant, even if it was accepted, 
could not determine a tenancy which had 
no existence at all. On the alleged notices 
in the suit the plaintiff is not entitled on the 
above position in Jaw, to a decree. 

6. Mr. Dhirendra Kumar Das, learn- 
ed Advocate for the respondent has contend- 
ed on the other hand that even after deter- 
mination of the tenancy the tenant defendant 
continued to be a statutory tenant as con- 
templated under Section 2 (h) of the Act. 
Such statutory tenancy was terminated by 
notice given by the defendant and accord- 
ingly there was no impediment on the land- 
lord’s obtaining a decree against the tenant. 
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He relied on the decision in the case of 
Calcutta Credit Corpn. Ltd. v. Happy 
Homes Pvt. Ltd., AIR 1968 SC 471 in which 
it was held that a sub-tenant of a statutory 
tenant is not entitled to a protection under 
Section 13 (2) of the West Bengal Rent 
Control Act, 1950. On the authority of this 
decision Mr. Das submitted that courts be- 
low were justified in decreeing the suit. 


7. Mr. Mukherjee in reply submitted 
that the tenant is not entitled to terminate 
a statutory tenancy as such tenancy conti- 
nues upto the date of the decree. He refer- 
red to the decision in Ganga Dutta v. Kar- 
tick Chandra Das, AIR 1961 SC 1067 in 
which it was held that after the acceptance 
of rent from the tenant by the landlord on 
determination of the contractual tenancy, in 
view of the provisions of the rent acts, will 
not afford ground for holding that the land- 
lord has consented to a new contractual 
tenancy. As the notice contemplated under 
ground (j) is one for terminating a contrac- 
tual tenancy, in absence of a contractual 
tenancy it could not be said that such 
tenancy was terminated by the notice given 
by the defendant and acceptance of such 
notice could not amount to restoration of 
contractual tenancy which stood determined 
by the landlord’s notice. 


8. The definition of tenant in cl. 2 (h) 
of the Act is in the following terms: 


“ ‘tenant’ means any person by whom 
or on whose account or behalf, the rent of 
any premises is, or but for a special con- 
tract would be, payable and includes any 
person continuing in possession after the ter- 
mination of his tenancy or in the event of 
such person’s death, such of his heirs as 
were ordinarily residing with him at the time 
of his death, but shall not include any per- 
son against whom any decree or order for 
eviction has been made’ by a Court of com- 
petent jurisdiction.” 

The ground (j) in Section 13 (1) is as fol- 
lows: 

“Where the tenant has given notice to 
quit, but has failed to deliver vacant posses- 
sion of the premises to the landlord in ac- 
cordance with such notice;” 

The definition of ‘tenant’ thus means any 
person continuing in possession after the ter- 
mination of his tenancy. In the case of a 
valid notice, the contractual tenancy is ter- 
minated and the possession by such person 
thereafter is not on the basis of contract but 
under provisions of the statute. This tenancy 
is described and accepted as a statutory te- 
nancy and its incidents are governed obvious- 
ly by statute. The incidents of such tenancy 
do not empower the tenant or landlord to 
terminate such tenancy as in the case of con: 
tractual tenancy and such tenancy is to con- 
tinue till a decree or order for eviction is 
made by a court of competent jurisdiction 
on the basis of the determination of the 
icontractual tenancy. The notice “to quit” 
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which has always been accepted in legal par- 
lance for determination of a contractual te- 
nancy cannot be extended to a statutory te- 
nancy in absence of any provision therefor 
as already noted when the contractual te- 
nancy is non-existent. Accordingly I am of 
opinion on the basis of the authorities noted 
above that the ground (j) relates to contrac- 
tual tenancy and when such tenancy has 
been determined and statutory tenancy has 
come into existence, there is no further scope 
for determining such tenancy by the tenant 
by notice to quit though the parties may en- 
force their right under the contract which 
the impugned notice by the tenant and its ac- 
ceptance may, it could be said, have brought 
into existence, though we are not concerned 
with the same in this appeal and no decision 
thereon is called for. The decision cited by 
Mr. Das was not concerned with 1956 Act 


‘which contains the definition of tenant as we 


have noted above. Accordingly in the pre- 
sent case the tenant’s notice for vacating 
possession cannot be taken as notice under 
ground (j) of Section 13 (1) of the Act. 


9. The judgment under appeal which 
decrees the suit on the basis of tenant’s 
notice cannot accordingly be sustained. The 
appeal accordingly is allowed though on a 
point not urged before the Appellate Court 
which being purely a point of law, the ap- 
pellant was entitled in law to argue in this 
appeal. 


10. The appeal is now remitted to 
the Lower Appellate Court for final disposal 
in accordance with law on the basis of the 
plaintiffs notice Ext. 1 on the grounds of 
default and own occupation by the plaintiif 
landlord mentioned therein. There will be 
no order for costs in the appeal. 


Appeal allowed. 
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SANKAR PRASAD MITRA, C. J. AND 
SABYASACHI MUKHARII, J. 


Sudhangshu Sekhar Maity and others, 
Appellants v. State of West Bengal and 
others, Respondents. 

Appeal from Original Order No. 177 of 
1972, D/- 10-1-1973. 


Index Note: — (A) Land Acquisition 
Act (1894), Section 6 — Acquisition of Jand 
for establishment of Haldia Dock — Pur- 
poses allied or incidental thereto are not ne- 
cessarily collateral. (X-Ref:— Section 4). 

Brief Note: — (A) Where the dominant 
purpose for which the land acquisition pro- 
ceedings were commenced, was the establish- 
ment of a ‘Dock’ in an undeveloped area, it 
had necessarily to depend upon other ancil- 
lary activities and undertakings for mainten- 
ance or smooth functioning of the Dock it- 
self, e.g., construction of Staff Quarters or 


FQ/GQ/C569/73/IRS 





476 Cal. [Prs. 1-5] 


rehabilitation work ete. Hence, the acquisi- 
tion of lands for such a purpose which was 
a public purpose and also for the allied or 
incidental activities and undertakings, could 
not be questioned as having been made for 
any collateral purpose or as colourable exer- 
cise of the power. AIR 1963 SC 151, Fol- 


lowed. : (Paras 5 to 8) 

Cases Referred: Chronological Para 

AIR 1963 SC 151 = (1963) 1 SCA 548, 
Somawanti v. State of Punjab 4 


Kalipada Sinha, Parimal Das, for Appel- 
lants; Bankim Chandra Dutt, D. K. Chow- 
dhury and Suprakash Banerjee, for Respon- 
dents. 


SANKAR PRASAD MITRA, C. J:— 
This is an appeal against the judgment and 
order of A. K. Sen, J., dated the 14th Feb- 
ruary, 1972 = (AIR 1972 Cal 320). 


2. The appellants are 61 in number. 
They made an application under Article 226 
of the Constitution challenging certain ac- 
quisitions of land in the district of Midna- 
pore for purposes of the Haldia Dock. The 
facts, briefly, are that on the 5th May, 1959, 
the Government of West Bengal issued a 
notification under Section 4 of the Land Ac- 
quisition Act, 1894, in respect of lands in 
68 villages in the district of Midnapore 
“likely to be needed for a public purpose, 
viz., for the establishment of a subsidiary 
Port at the mouth of Haldia River”. By this 
notification the Engineers of the Commis- 
sioners for the Port of Calcutta and certain 
other officers were authorised to enter upon 
and survey Jands and to do all other works 
r for the purpose of execution of the 
work. 


3. This notification under Section 4 
dated the 5th May, 1959, was not followed 
by any declaration under Section 6; but, on 
the 26th August, 1957, two other notifications 
were issued. These are notifications Nos. 
13988 L. A. (P. W.) and 13991 L. A. (P. W.). 
The first notification relates to 101.42 acres 
and the second one to 89.75 acres. The 
cadastral survey plots numbers have been set 
out in the schedules to these two notifications. 
It was stated that land covered by these noti- 
fications is “likely to be needed for a pub- 
lic purpose, namely, for the establishment of 
Haldia Dock”. In November-December, 
1967, notices were issued inviting objections 
under Section 5-A of the Land Acquisition 
Act. On the 14th December, 1967, 211 per- 
sons of the village of Hatiberia filed objec- 
tions under Section 5-A. In May and June, 
1968, enquiries on the objections were held. 
The petitioners herein allege that they asked 
for certified copies of reports of enquiry but 
these reports were not made available to 
them. Thereafter, on the [2th September, 
1968, 103 persons gave a lawyer’s notice de- 
manding justice before they could apply to 
this Court under Article 226 of the Consti- 
tution. The application, however, was made 
not by 103 persons but only 61 of them on 
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the 17th November, 1968. The Rule was 
issued on the 9th May, 1969, but before the 
issue of the Rule, on the 26th December, 
1968, declarations under Section 6 of the 
Land Acquisition Act 1894, were published in 
the Calcutta Gazette. The declarations were 
dated the 20th November, 1968, numbered 
15425 L. A. (P. W.) and the 25th November, 
1968, numbered 15824 L. A. (P. W.). 


4, It would be relevant at this stage to 
refer to the provisions of sub-section (3) of 
Section 6 of the Land Acquisition Act, 1894, 
in order to appreciate the effects of these 
declarations. Sub-section (3) of Section 6 
says: 

“The said declaration shall be conclu- 

sive evidence that the land is needed for a 
public purpose or for a Company, as the 
case may be; and, after making such de- 
claration, the appropriate Government may 
acquire the land in manner hereinafter 
appearing.” 
In Somawanti v. State of Punj., 1963 (1) 
SCA 548 at pages 566 to 568 the Supreme 
Court considered the provisions of Sec. 6 
(3) of the Land Acquisition Act and pro- 
ceeded to observe: 


ipe whether in a particular case 
the purpose for which land is needed is a 
public purpose or not is for the State Gov- 
ernment to be satisfied about. If the purpose 
for which the land is being acquired by the 
State is within the legislative competence of 
the State the declaration of the Government 
will be final subject, however, to one excep- 
tion. That exception is that if there is a 
colourable exercise of power the declaration 
will be open to challenge at the instance of 
the aggrieved party. The power committed 
to the Government by the Act is a limited 
power in the sense that it can be exercised 
only where there is a public purpose, Jeaving 
aside for a moment the purpose of a com- 
pany. If it appears that what the Govern- 
ment is satisfied about is not a public pur- 
pose but a private purpose or no purpose 
at all the action of the Government would 
be colourable as not being relatable to the 
power conferred upon it by the Act and its 
declaration will be a nullity. Subject to 
this exception the declaration of the Govern- 
ment will be final.” 


5, In the instant case, the declarations 
under Section 6 have been made. These dec- 
larations provide conclusive evidence of the 
fact that the State Government was satisfied 
that the land was needed for a public pur- 
pose. But on behalf of the appellants it has 
been contended before us that the exercise 
of power under Section 6 in the instant case 
has been a colourable one. In support of 
this contention it is pointed out that both 
in the notifications under Section 4 and in 
the declarations under Section 6 the public 
purpose for which the land was proposed to 
be acquired was stated. The purpose was 
“the establishment of Haldia Dock”. Our at- 
tention was drawn to paragraphs 6 and 7 
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of the affidavit-in-reply of Amulya Kumar 
Khatua, an employee of the Commissioners 
for the Port of Calcutta, affirmed on the Ist 


December, 1971. In paragraph 7 Amulya 
Kumar Khatua has said: 
Ok * * * 


that the establish- 
ment of Haldia Dock is a comprehensive 
subject and with which many other purpo- 
ses are allied or incidental to, for the esta- 
blishment and functioning of the dock quite 
a large area of land measuring 101.42 acres 
is required in this respect. The purposes 
incidental to or allied with the main purpo- 
se are (i) constructions of Railway, (ii) 
establishment of factories, (iii) storage 
houses, (iv) installation of electricity, (v) esta- 
blishment of offices of State and Central 
Government and other industries, (vi) Hospi- 
tal, (vii) Quarters for the staff, (viii) Inter- 
nal road, (ix) Port of township, (x) Oil Re- 
finery, (xi) Fertilizer etc., (xii) Sewage and 
(xili) Rehabilitation ete.” 


It is urged on behalf of the appellants that 
what has been described in this paragraph 
as allied or incidental purposes are in reality 
collateral purposes, particularly, purposes like 
quarters for the staff, rehabilitation etc., and 
since land was sought to be acquired for 
these collateral purposes under the garb of 
establishment of a dock the notifications under 
Section 4 and the declarations under Sec- 
tion 6 should be set aside. 


6. We have gone through the rele- 
vant papers and affidavits and it seems to us 
that the dominant purpose for which the ac- 
quisition proceedings were started was the 
establishment of the Haldia Dock. It is to 
be remembered that the proposal was for 
Setting up of a dock in an undeveloped area. 
The dock for its subsistence has necessarily 
to rely on a number of other activities and 
undertakings for which also lands would be 
required and these activities and undertakings 
can justly be described to be purposes “al- 
lied or incidental to” the establishment of 
the dock. It is quite true that the expres- 
sion “Haldia Project or Haldia Port” would 
have been happier than “the establishment of 
Haldia Dock”. But the word “Dock” has 
got to be understood, on the facts of this 
case, in a proper context. In Halsbury’s 
Laws of England, Third Edition, Volume 35 
at page 806, Article 1250, the meaning of 
“Dock” has been stated as: 


“an artificial enclosure, connected with 
a harbour or a river, provided for the recep- 
tion of vessels, and is generally shut off 
from the harbour or river by gates for regu- 
lating the inflow and outflow of water. A 
dock may be a dry or graving dock, that is, 
one which is used for the inspection and re- 
pair of vessels, or a wet dock, which is 
used for loading and unloading them. A 
dock may include a lock leading from it to 
a river.” 
In the earlier Article, namely, Article 1249 
it has also been stated that: 
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* until its limits are 
defined and regulations made for its conser- 
vancy, by Order in Council, it is subject to 
the general law as to ports and harbours. 

* * * +n 


Ta Broadly speaking, therefore, a dock 
is an enclosure used for the purpose of ei- 
ther repairing vessels or for loading or un- 
loading of vessels. On the facts and in the 
circumstances of the present case, we have 
to read the expression “establishment of Hal- 
dia Dock” to mean the establishment of a 
dock which would be used more or less for 
the same purposes as a small or subsidiary 
port is used. And since this project was be- 
ing installed in an undeveloped territory, va- 
rious other ancillary establishments had also 
to be set up to keep the dock running in 
efficient order. In these circumstances, it 
seems to us that the notifications under Sec- 
tion 4 and the declarations under Section 6 
cannot be interfered with on the ground that 
acquisition was being made for collateral pur- 
poses. 


8. It was also urged before us that 
some of the lands acquired under the notifi- 
cations and declarations challenged herein, 
had been made over to different companies 
for setting up petrol pumps, oil depots and 
manufacture of fertilizers etc. In other 
words, instead of acquiring these lands under 
Part VII of the Land Acquisition Act which 
involved payment of higher compensation, 
an attempt was being made to acquire them 
for the pretended purpose of establishment 
of a dock. We are not inclined to uphold 
this contention. The records before us lead 
us to conclude that the dominant purpose 
of acquisition was the establishment of the 
Haldia Dock and the lands which were 
given to other companies were so allotted 
for the sole purpose of maintenance and pre- 
servation of the dock itself or to facilitate 
its smooth working. 


9, Counsel for the respondents sub- 
mitted before us that the petition suffers 
from vagueness and is also bad for misjoin- 
der of parties and causes of action. As we 
are of opinion, on merits, that the notifica- 
tions and declarations mentioned above 
ought to be sustained, we do not propose 
to deal with these technical points. 

10. In the result, this appeal is dis- 
missed. There will be no order as to costs. 
The cross-objection is allowed to the extent 
indicated in the judgment without any order 
as to costs. 

SABYASACHI MUKHARJI, J:— 11. 
I agree. 


eR * * 


Appeal dismissed. 
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GUPTA AND CHANDA, JJ. 
State of West’ Bengal, Appellant v. 
Asitendra Nath Mitter, Respondent. 


Appeal from Original Decree Nos. 104 
and 105 of 1960, D/- 22-12-1972. 


Index Note: — (A) Calcutta Improve- 
ment Act (Bengal Act 5 of 1911), Sec. 77-A 
(2) — Tribunal’s decision determining valu- 
ation of acquired premises is appealable only 
when it suffers from any error of law or 
procedure. 


Brief Note: — (A) There is no rule 
that beyond a fixed distance no land should 
be taken as a comparable unit in determining 
valuation of acquired premises. No error of 
law, therefore, can be said to have been 
committed by the Tribunal because the pre- 
mises taken as a comparable unit are consi- 
derable distance away from the acquired 
premises. 


If the entire area in which both the ac- 
quired premises and the premises taken as a 
comparable unit are situated is mainly a 
residential area, then, the mere fact that 
there is a market near the premises taken 
as a comparable unit or that the area around 
such premises is more thickly populated also 
will not make such area a commercial one 
so as to vitiate the decision of the Tribunal. 

(Para 5) 

Index Note: — (Æ) Calcutta Improve- 
ment Act (Bengal Act 5 of 1911), Schedule, 
Paragraph 9 (1) — Paragraph 9 (1) which 
precludes application of Section 23 (2) of the 
Land Acquisition Act infringes guarantee 
under Article 14 and is void — Owners are 
entitled to solatium of 15 per cent om market 
value under Section 23 (2). (K-Ref:— Cons- 
titution of India, Article 14). 

Brief Note: — (B) Calcutta Improve- 
ment Act is not a self-contained statute. For 
an identical purpose land can be acquired 
directly under the Land Acquisition Act or 
under that Act as modified by the Calcutta 
Improvement Act, but the owner of the land 
would be denied the solatium of 15 per cent 
over the market value only in the latter 
case. There is no intelligent differentia be- 
tween a purpose mentioned in the Improve- 
ment Act and a public purpose for which 
land can be acquired under the Land Acqui- 
sition Act that would justify the differential 
treatment to the owners of the lands under 
the two statutes. Paragraph 9 (1) of the 
Schedule of the Calcutta Act which deprives 
the owners 15 per cent solatium on market 
value infringes equality clause in Article 14 
and is therefore void. ATR 1968 SC 1425 
and AIR 1965 SC 1017, Followed. 

(Paras 11, 17) 
Cases Referred: Chronological Paras 


AIR 1972 Cal 225 = 76 Cal WN 296, 
State of W. B. v. Secy. Union Club 7 
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AIR 1968 SC 394 = (1968) 1 SCR 561, 
Dy. Commr. and Collector Kamrup 
v. Durganath Sarma 16 


AIR 1968 SC 1425 = (1969) 1 SCR 90, 
Balammal v. State of Madras 11, 12, 13 


AIR 1965 SC 1017 = 1963-1 SCR 85, 
Vajaravelu Mudaliar v. Spel. Dy. 
Collector 12, 13 


AIR 1936 Cal 249 = 40 Cal WN 722, 
Radhanath Maity v. Krishna Chan- 
dra Mukherji 14 


B. Das, B. P. Chatterjee with S. S. 
Hajara, for Appellant; P. N. Mitter, B. C. 
Mallick and R. K. Majumdar, for Respon- 
dent; P. K. Sen Gupta, with S. K. Banerjee, 
for Advocate-General. 


GUPTA, J.— These two appeals, pre- 
ferred by the State of West Bengal, are di- 
rected against a decision of the Tribunal 
constituted under Section 72 of the Calcutta 
Improvement Act, 1911, disposing of two 
references arising out of the acquisition of 
premises No, 36-B, Barrackpore Trunk Road 
under the Calcutta Improvement Trust 
Bustee Rehousing Scheme No. 1. The scheme 
was published under Section 43 (2) of the 
said Act on December 27, 1956 which is 
the material date for determination of the 
market value of the acquired land. Premi- 
ses No. 36-B had been partitioned before 
acquisition and the demarcated portions rele- 
vant for the purpose of these two appeals 
are described as lot A and lots B and D. 
The two references before the tribunal, regis- 
tered as cases Nos. 14 and 14-A of 1959 re- 
late respectively to lot A and lots B and D. 
The claimants are, in respect of lot A, 
Asitendra Nath Mitter, and in respect of lots 
B and D, Asitendra Nath Mitter, F. A. 104 
of 1960 arises out of case No. 14 and F. A. 
105 of 1960 from Case No. 14-A. The area 
of lot A is 1 bigha 13 chittaks and 20 Sq. 
ft. and the total area covered by lots B and 
D measures 3 bighas 9 cottahs 9 chittaks 
and 33 Sq. ft. The location and the confi- 
gurations of lot A and lots B and D appear 
from the two plans prepared by the two ex- 
perts examined on behalf of the claimants 
and the State respectively. The plan prepar- 
ed by Mr. H. C. Sarkar, witness No. 3 for 
the claimants, is exhibit 2, and the plan pre- 
pared by Mr. Bhabatosh Roy, witness No. 3 
for the Government, is Exhibit A. It ap- 
pears that premises No. 36-B abuts on Bar- 
rackpore Trunk Road which runs along the 
east of the premises. A little distance to the 
north of the premises, Barrackpore Trunk 
Road meets Kalicharan Ghose Road which 
is the northern limit of the Calcutta Corpo- 
ration area. A twenty ft. wide common pas- 
sage runs east to west between lot A and 
lots B and D demarcating the two portions. 
There are two tanks within lots B and D 
which cover a part of the common passage. 
A small portion of lot A is also covered 
by one of these tanks. 
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2. By his award dated March 3], 
1958, the Acquisition Collector awarded 
Rs. 67,522.50 paise as compensation for the 
land of lot A at the rate of Rs. 3,240/- per 
cottah. The Collector also awarded Rs. 286/- 
for the structures and Rs. 40/- for the trees. 
The total amount of compensation camé to 
Rs. 67,848.50 paise. The land of lots B and 
D was valued by ‘the Collector at Rupees 
1,22,510.67 n.p. at the rate of Rs. 1,760/- 
per cottah. To this was added Rs. 288/- for 
the structures and Rs. 40/- for the trees. lhe 
total amount of compensation for lots B and 
D came to Rs. 1,22,838.67 n.p. The Collec- 
tor did not award the solatium of 15 per 
cent payable under Section 23 (2) of the 
Land Acquisition Act, presumably in view of 
paragraph 9 (1) of the schedule to the Cal- 
cutta Improvement Act. From the award 
of the Collector the owners of both lot A 
and lots B and D applied for references 
under Section 18 of the Land Acquisition 
Act. Before the Tribunal the only point 
urged on behalf of the claimants was that 
the valuation of the acquired lands made by 
the Collector was unduly low. It appears 
from the Collector’s award that the value of 
the acquired lands had been determined on 
the basis of sales and awards in respect of 
similar lands in the locality but the parti- 
culars of such sales and awards have not 
been mentioned. 


3. Before the tribunal the claimants_ 
depended upon two transactions to prove that 
the Collector’s valuation was too low; (1) 
the conveyance (Ext. 1) dated the 2nd Nov- 
ember, 1957, relating to 22-B, Lock Gate 
Road and (2) the award (Ext. 4) relating to 
26-A, Dum Dum Road. On behalf of the 
State reliance was placed upon :(1) the award 
(Ext. c) relating to 35/2, Barrackpore Trunk 
Road; the acquisition in this case was made 
under the same Bustee Rehousing Scheme 
under which the premises in question in 
these two appeals have been acquired, (2) 
the conveyance (Ext. D) dated the 27th 
November, 1957 relating to 35/1, Barrack- 
pore Trunk Road, and (3) the award (Ext. B) 
relating to premises No. 58/7/1, Barrackpore 
Trunk Road. The land covered by the 
award, Ext. B, is contiguous to premises 
No. 26-A Dum Dum Road and is really a 
portion of the block of land part of which 
is numbered as 26-A Dum Dum Road. The 
tribunal on a consideration of the evidence 
assessed the market value of the land of lot 
A at Rs. 80,224/-, and of lots B and D at 
Rs. 1,28,945/-, thus enhancing the amount of 
compensation in both cases. 


4. In the two appeals before us, the 
State of West Bengal, questions the correct- 
ness of the tribunal’s decision enhancing the 
amount of compensation in each case. In 
view of the provisions of Section 77-A (2) 
of the Calcutta Improvement Act, 1911, the 
appeals are limited to grounds of error of 
law and substantial error or defect in the 
procedure which may possibly have produc- 


State v. Asitendra 


Nath (Gupta J.) [Prs. 2-6] Cal. 479 


ed error or defect in the decision upon the 
merits. The claimant in each case has also 
filed a cross-objection challenging, inter alia, 
the vires of paragraph 9 (1) of the Schedule 
to the Calcutta Improvement Act. 


5. The tribunal appears to have re- 
lied entirely on Ext. 1, the sale deed in res- 
pect of 22-B Lock Gate Road in determin- 
ing the market value of the acquired pro- 
perty. 22-B Lock Gate Road is about a 
mile south of the acquired plot and is near 
the junction of two streets, Barrackpore 
Trunk Road and Lock Gate Road, having a 
frontage on both. The Tribunal found that 
premises No. 22-B Lock Gate Road enjoys 
a more advantageous position and allowed 
certain deductions on that account to assess 
the market value of the acquired premises. 
On behalf of the State it was contended that 
22-B Lock Gate Road cannot be taken as a 
comparable unit for two reasons: (a) this 
plot was sold for a special purpose and the 
purchaser was forced to pay a higher price 
than the normal market value, and (b) it is 
a considerable distance away from the ac- 
quired premises and is situated in altogether 
a different locality which has a commercial 
importance that the acquired premises lack. 
So far as the second objection is concerned, 
the tribunal notes the fact that there is a 
market near premises No. 22-B and the area 
around the premises is more thickly popu- 
lated. From this however it cannot be said, 
as the tribunal has rightly pointed out that 
the area is a commercial area. It has been 
found on evidence that the entire area in 
which both the acquired premises and pre- 
mises No. 22-B are situated is mainly a resi- 
dential area. It is true that the two premi- 
ses are about a mile apart, but we do not 
think that in the circumstances of the case 
it can be said that 22-B Lock Gate Road is 
in a different locality and cannot serve as a 
comparable unit. 


evidence that the conditions are not mate- 
rially different. There cannot be any hard 
and fast rule that beyond a fixed distance 
no land should be taken as a comparable 
unit; the matter depends upon the circum- 
stances of each case. Here both plots are 


on the northern fringe of the Calcutta Muni. j 
cipal area and the tribunal has allowed rea l 


sonable deductions in view of the more ad- 
vantageous position of premises No. 22-B 
Lock Gate Road. The tribunal has given 
reasons, which we will presently examine, 
why the transactions concerning lands nearer 
the acquired premises are not reliable guides. 
We do not think that in these circumstances 
the tribunal committed any error of law in 
treating 22-B Lock Gate Road as a compa- 
rable unit. 


6. The other objection is based on 
the fact that 22-B Lock Gate Road was pur- 
chased by Standard Vacuum Oil Company 


It appears that the area in| 
_ the immediate vicinity of the acquired pre- 
mises is sparsely built up and is not very 
thickly populated but it has been found on! 
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for maintaining a petrol pump on the land. 
The petrol pump was there before the sale, 
installed by the company who had been in 
possession of the land as a sub-lessee. The 
tribunal relied on the evidence of witness 
No. 3 for the claimants, Mr. H. K. Sarkar, 
who was examined as an expert, to hold 
that the lands on Barrackpore Road are usu- 
ally sold for residential purpose and their 
market value is determined on that basis. 
There is no evidence, nor was it argued, that 
a petrol pump cannot be installed on a plot 
which is suitable as a building site. We are 
therefore, unable to agree that the purpose 
for which the plot was sold made any differ- 
ence to the basis of valuation. There is also 
no evidence whatsoever to justify the claim 
that the purchaser was under a compulsion 
to buy this plot of land and therefore paid 
a price higher than the normal market value. 


7. On behalf of the State Mr. Chat- 
terjee further contended that the market 
value of the acquired premises should have 
been determined on the basis of the transac- 
tion evidenced by Ext. D. This is a convey- 
ance dated November 27, 1957 by which 
premises No. 35/1, Barrackpore Trunk Road 
was sold for Rs. 55,281-4 annas. Of this 
transaction the rate per cottah, works out to 
a figure which is not only less than the rate 
at which the Collector valued the acquired 
premises but is also lower than the rate at 
which witness No. 3 for the State, Mr. 
Bhabatosh Roy, who was examined as an ex- 
pert, valued the acquired premises. In these 
circumstances it cannot be said that the tri- 
bunal was wrong in declining to accept the 
transaction proved by Ex. D as the correct 
basis of valuation. Mr., P. N. Mitter for the 
appellants argued relying on a decision of 
-this Court reported in 76 Cal WN 296 = 
(AIR 1972 Cal 225), (State of West Bengal 
v. Secretary, Union Club, Purulia), that as the 
Collector apparently did not rely on this 
transaction, Ext. D was not admissible in 
evidence. We find it difficult to see why 
Ext. D should be altogether inadmissible for 
that reason, but it is not necessary to go 
into this question further as we hold that the 
tribunal was not in error in discarding Ext. 
D. 


8. There are three awards filed by 
the parties in support of their respective 
claims. Of them, Ext. 4, the award in res- 
pect of 26-A Dum Dum Road, was filed on 
behalf of the claimants, and exhibits B and 
C relating to premises Nos. 58/7/1 Barrack- 
pore Trunk Road and 35/2, Barrackpore 
Trunk Road respectively were filed on behaif 
of the State. The tribunal refused to rely 
on any of them on the view that none of 
these awards was expressly accepted by the 
claimant in the cases concerned. The tribu- 
nal rightly pointed out that an award when 
accepted by the claimant can be said to be 
evidence of proper market value because ac- 
ceptance means that the price offered by the 
Collector is admitted to be fair, but an un- 


State v. Asitendra Nath (Gupta J.) 


ATIR. 


accepted award does not show any such con- 
currence of minds and has therefore very 
little evidentiary value. On behalf of the 
claimants no grievance has been made on 
account of exhibit 4 being left out of consi- 
deration. No serious complaint about the 
rejection of Exhibit B was also made on 
behalf of the State, but Mr. Chatterjee on 
behalf of the State strenuously contended 
that Exhibit C should not have been exclud- 
ed from consideration. None of these awards 
as stated already was expressly accepted by 
the claimant in any of these cases. In the 
course of arguments before us a question 
arose, whether the mere fact that the party 
concerned did not ask for a reference prov- 
ed that the award had been accepted. We 
do not think it necessary to answer the ques- 
tion for the purpose of these appeals be- 
cause in our view it is clear that the award, 
Exhibit C, cannot be said to have been ac- 
cepted by the claimant. Witness No. 4 for 
the claimant, Bhubaneswar Banerjee, an 
Advocate for the Calcutta High Court, says 
in his deposition that his clients did not ac- 
cept the award, Exhibit C, that they asked 
for a reference claiming higher value for the 
land but as they “had no sufficient money in 
their hands” they advised the witness to 
withdraw the reference and the witness did 
as he was instructed. In view of this evi- 
dence it is clear that Exhibit C was not an 
accepted award and the tribunal appears to 
have rightly left it out of consideration. 


9. From the foregoing discussion it 
does not appear that the decision of the 
tribunal suffers from any such error of law 
or procedure as would justify scaling down 
the valuation of the acquired premises. 


10. The cross-objections filed by the 
respective claimants in the two appeals now 
remain to be disposed of. As already stated, 
the land in these cases was acquired for Cal- 
cutta Improvement Trust Bustee Rehousing 
Scheme No. 1. Section 69 of the Calcutta 
Improvement Act, 1911 provides that the 
Board of trustees for the improvement of 
Calcutta may with the previous sanction of 
the State Government, acquire land under 
the provisions of the Land Acquisition Act, 
1894 for carrying out any of the purposes 
of the Calcutta Improvement Act. Sec- 
tion 71 of the Calcutta Improvement Act pro- 
vides that for the purpose of acquiring land 
for the Board, the Land Acquisition Act, 
1894 shall be subject to certain modifications 
indicated in that section and in the schedule 
to the Act. For our present purpose we 
need refer only to paragraph 9 (1) of the 
schedule which says “sub-section (2) of Sec- 
tion 23 (of the Land Acquisition Act, 1894) 
shall be deemed to be omitted”. Paragraph 
9 was inserted by Section 74 (e) (i) of the 
Calcutta Improvement (Amendment) Act, 
1955 (West Bengal Act XXXII of 1955). 
Sub-section (2) of Section 23 of the Land 
Acquisition Act provides that in addition to 
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the market value of the land the court shall ‘ands under the Land Acquisition Act as modi- 


award to the owner of the land whose land 
is acquired a sum of 15 per cent on the 
market value in consideration of the com- 
pulsory nature of the acquisition. In view 
of paragraph 9 (1) of the schedule to the 
. Calcutta Improvement Act, the tribunal in 
the instant case has not awarded the sola- 
tium of 15 per cent. On behalf of the cross- 
objectors it was contended that paragraph 9 
(1) of the schedule infringes the guarantee 
under Article 14 of the Constitution and is 
as such ultra vires and void. 


11. The Land Acquisition Act, 1894 
provides for the acquisition of private pro- 
perty for public purposes. The Calcutta Im- 
provement Act, 1911 makes provision for 
the improvement and expansion of Calcutta 
inter alia, by opening up congested areas, 
laying out or altering streets, providing open 
spaces for purposes of ventilation or recrea- 
tion, demolishing or constructing buildings, 
clearing bustees, executing housing schemes 
and schemes for the rehousing of persons 
displaced by the -execution of improvement 
schemes, acquiring land for the said pur- 
poses and all works relating thereto. Mr. 
Mitter appearing for the cross-objectors sub- 
mitted that paragraph 9 (1) of the schedule 
to the Calcutta Improvement Act, 1911 is 
violative of Article 14 of the Constitution 
because the same land or similar lands in 
the city of Calcutta could have been acquir- 
ed for the same purpose or for some other 
public purpose under the Land Acquisition 
Act, 1894 and in either case the claimant 
‘would have been entitled to the 15 per cent 
solatium under Section 23 (2) of the Land 
Acquisition Act. Mr. Mitter argued that 
there was no reasonable basis for denying to 
the owner of a land acquired for any of the 
purposes of the Calcutta Improvement Act 
the additional amount under Section 23 (2) 
of the Land Acquisition Act to which he 
would have been entitled if the land were 
acquired under the Land Acquisition Act.: In 
support of his contention Mr. Mitter relied 
on the decision of the Supreme Court in 
Balammal v. State of Madras, AIR 1968 SC 
1425. In this case the Supreme Court held 
that clause 6, sub-clause (2), of the schedule 
read with Section 73 of Madras City Im- 
provement Trust Act (37 of 1950) which 
deprives the owners of land of the statutory 
right to solatium at the rate of 15 per cent 
on the market value of the land is violative 
of the equality clause of the Constitution 
and is on that account invalid, and the owners 
are entitled to the statutory solatium under 
Section 23 (2) of the Land Acquisition Act. 
Shah, J., delivering judgment of the court 
observed on page 1428 of the report: “If the 
State had acquired the lands for improve- 
ment of the town under the Land Acquisi- 
tion Act, the acquiring authority was bound 
to award in addition to the market value 15 
per cent solatium under Section 23 (2) of the 
Land Acquisition Act. 
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But by acquiring the 


fied by the schedule to the Madras City Im- 
provement Trust Act 37 of 1950 for the Im- 
provement Trust which also is a public pur- 
pose, the owners are, it is claimed, deprived of 
the right to the statutory addition. An owner 
of land is ordinarily entitled to receive the 
solatium in addition to the market value for 
compulsory acquisition of his land if it is 
acquired under the Land Acquisition Act, 
but not if it is acquired under the Madras 
City Improvement Trust Act. A clear case 
of discrimination which infringes the guaran- 
tee of equal protection of the law arises and 
the provision which is more prejudicial to 
the owners of the lands which are compul- 
sorily acquired must on the decisions of this 
Court, be deemed invalid”. Mr. Mitter took 
us through the relevant provisions of the 
Madras Act which do not materially differ 
from the provisions of Calcutta Improvement 
Act upon which the validity of the provision 
of the Calcutta Act is questioned. 


12. Among the other decisions of the 
Supreme Court referred to in Balammal’s 
case AIR 1968 SC 1425 is, Vajaravelu Muda- 
liar v. Special Deputy Collector, Madras, AIR 
1965 SC 1017, on which also Mr. Mitter 
relied. In Vajravelu’s case the Supreme Court 
found on a comparative study of the Land 
Acquisition Act, 1894 and the Land Acquisi- 
tion (Madras Amendment) Act (23 of 1961) 
that if a land is acquired for a housing 
scheme under the Amending Act, the claim- 
ant gets a lesser value than he would get 
for the same land or a similar land if it is 
acquired for some other public purpose under 
the Land Acquisition Act and held that the 
Land Acquisition (Madras Amendment) Act 
(23 of 1961) therefore, infringes Art. 14 of 
the Constitution and is void. To ascertain 
whether the impugned Act can be upheld on 
the ground of reasonable classification, the 
Supreme Court posed three questions, namely, 
(1) What is the object of the Act? (2) What 
are the differences between persons whose 
lands are acquired for the housing schemes 
and those whose lands are acquired for pur- 
poses other than housing schemes or be- 
tween the lands so acquired? and (3) Whe- 
ther those differences have any reasonable 
telation to the object of the Act. It was 
found that the land could have been acquired 
under the Land Acquisition Act, 1894 for all 
the purposes for which housing schemes 
under the Amendment Act can be framed. 
Subba Rao, J. speaking for the Court answers 
the questions posed and clarifies the position 
on pages 1027 to 1028 of the report: 


“Now what are the differences, between 
persons owning lands in the Madras City or 
between the lands acquired which have a 
reasonable relation to the said object. It is 
suggested that the differences between people 
owning lands rested on the extent, quality 
and the suitability of the lands acquired for 
the said object. The differences based upon 
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the said criteria have no relevance to the 
object of the Amending Act. To illustrate; 
the extent of the land depends upon the magni- 
tude of the scheme undertaken by the State. 
A large extent of land may be acquired for 
a university or for a network of hospitals 
under the provisions of the Principal Act and 
also for a housing scheme under the Amend- 
ing Act. So too, if the housing scheme is 
a limited one, the land acquired may not be 
as big as that required for a big university. 
If waste land is good for a housing scheme 
under the Amending Act, it will equally be 
suitable for a hospital or a school for which 
the said land may be acquired under the 
Principal Act. Nor the financial position or 
the number of persons owning the land has 
any relevance, for in both the cases land 
can be acquired from rich or poor, from 
one individual or from a number of persons. 
Out of adjacent lands of the same quality 
and value, one may be acquired for a hous- 
ing scheme under the Amending Act and the 
other for a hospital under the Principal Act; 
out of two adjacent plots belonging to the 
same individual and of the same quality and 
value, one may be acquired under the Prin- 
cipal Act and the other under the Amending 
Act. From whatever aspect the matter is 
looked at, the alleged differences have no 
reasonable relation to the object sought to 
be achieved .......... ww. We, therefore, hold 
that discrimination is writ large on the 
Amending Act and it cannot be sustained on 
the principle of reasonable classification.” 


It is also not claimed in this case that 
land of a special kind or quality is needed 
for carrying out any of the purposes under 
the Calcutta Improvement Act. Mr. Mitter 
for the cross-objectors argued that the land 
concerned in the present case could have been 
acquired and similar lands in the city of 
Calcutta can be acquired for the purpose of 
improvement and expansion of Calcutta 
directly under the Land Acquisition Act or 
such land can be acquired for other public 
purposes under the Land Acquisition Act, and 
in all such cases the owners of the lands 
would get the solatium of 15 per cent. under 
Section 23 (2) of the said Act. In this con- 
nection Mr. -Mitter also referred to Chap- 
ter XXXII of the Calcutta Municipal Act 
1951 which provides for the acquisition of 
land for purposes of the Calcutta Corpora- 
tion and drew our attention to Sections 361 
and 517 of that Act to show that they specify 
purposes which are identical with some of 
those of the Calcutta Improvement Act. Sec- 
tion 524 of the Calcutta Municipal Act, 1951 
states that the provisions of Land Acquisition 
-Act as modified by the Calcutta Municipal 
Act will apply for acquisition of land for 
the purpose of Calcutta Corporation but the 
said modifications leave untouched S. 23 (2) 
of the Land Acquisition Act. Mr. Mitter 
submitted that this proved that for an identi- 
cal purpose land could be acquired directly 
under the Land Acquisition Act or under 
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that Act as modified either by the Calcutta 
Municipal Act or the Calcutta Improvement 
Act, but the owner of the land would be 
denied the solatium of 15 per cent. over the 
market value only in the last mentioned case. 
Mr. Mitter submitted on the strength of the 
two decisions of the Supreme Court referred 
to above that paragraph 9 (1) of the schedule 
to the Calcutta Improvement Act 1911 which 
precludes the application of Section 23 (2) 
of the Land Acquisition Act in the case of 
acquisition of land for the purposes of the 
Calcutta Improvement Act cannot be justified 
on the ground of reasonable classification and 
is, therefore, ultra vires and void. 


13. In view of the law laid down by 
the Supreme Court in AIR 1968 SC 1425 
and AIR 1965 SC 1017 we are of opinion 
that Mr. Mitter’s contention must be accepted. 


14. Mr. B. Das appearing for the 
State however submitted that no question of 
differential treatment and discrimination real- 
ly arises in this case. Mr. Das contended 
that the assumption that the land in question. 
could have been acquired for the same pur- 
pose also under the Land Acquisition Act of 
under the Calcutta Municipal Act is unwar- 
ranted. He pointed out that a proceeding 
for acquisition of land for any of the pur- 
poses of the Calcutta Improvement Act is 
initiated only after an improvement scheme 
is framed under Chapter III of that Act, and 
argued that after the scheme has been fram- 
ed, for the purpose stated in the scheme land 
can be acquired only under the said Act 
and no other. Mr. Das contended that the 
provisions of the Land Acquisition Act ap- 
plied for acquisition of land for the pur- 
poses of the Calcutta Improvement Act must 
be deemed to be incorporated in and form- 
ing a part of the latter Act. It was submit- 
ted that Calcutta Improvement Act is a self- 
contained Act and being a special statute 
designed to meet a special object alone holds 
the field for the acquisition of land for any 
of the purposes specified in that Act to the 
exclusion of the Land Acquisition Act and 
that no question of differential treatment 
among owners of lands acquired for any such 
purpose could therefore, arise. We find it 
difficult to accept this contention. Calcutta 
Improvement Act is not a statute for the 
acquisition of Jand. Sections 69, 70 and 71 
of that Act indicate that it is under the Land 
Acquisition Act that land is acquired for the 
Board of Trustees for the improvement of 
Calcutta, and it cannot be said that the pro- 
visions of the Land Acquisition Act are incor- 
porated in the Calcutta Improvement Act. The 
position will appear beyond doubt from a 
look at Section .17-A of the Land Acquisition 
Act which has been inserted by paragraph 5 
of the schedule to the Calcutta Improvement 
Act. Before, however, we turn to S. 17-A, 
it is necessary to refer briefly to Sections 16 
and 17 of the Land Acquisition Act. These 
two sections respectively empower the Collec- 
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tor to take possession of the land in ordinary 
cases and in cases of urgency and both pro- 
vide that on possession being taken, the land 
vests absolutely in the Government. Sec- 
tion 17-A which bears the heading ‘Transfer 
of land to Board’, provides: “In every case 
referred to in Section 16 or Section 17, the 
Collector shall, upon payment of the cost 
of acquisition, make over charge of the land 
to the Board; and the land shall thereupon 
vest in the Board, subject to the liability of 
the Board to pay any further costs which 
may be incurred on account of its acquisi- 
tion.” This makes it clear that the land is 
acquired under the Land Acquisition Act and 
then made over to the Board on payment of 
cost of acquisition. The view we take finds 
support from the decision of a Division Bench 
of this Court in Radhanath Maity v. Krishna 
Chandra Mukherji, 40 Cal WN 722 at p. 728 
= (AIR 1936 Cal 249). i 


15. Mr. Mitter drew our attention to 
two notifications under the Land Acquisition 
Act both dated the 30th September, 1966 
which show that the Government proposed 
to acquire certain lands in Calcutta for hous- 
ing schemes which is also a purpose specified 
in the Calcutta Improvement Act. We have 
already referred to the provisions of the 
Calcutta Municipal Act which show that land 
can be acquired for the Corporation of 
Calcutta under the Land Acquisition Act for 
purposes some of which are similar to those 
mentioned in the Calcutta Improvement Act. 
We do not therefore find it possible to hold 
that the Calcutta Improvement Act is a self- 
contained statute and that for acquiring lands 
for the purposes specified therein, it operates 
to the exclusion of the Land Acquisition Act. 


16. Even assuming that the Calcutta 
Improvement Act alone holds the field for 
acquisition of land for the purposes specified 
in that Act, we do not see why the questions 
of differential treatment or discrimination can- 
not arise. In Deputy Commr. and Collector, 
Kamrup v. Durganath Sarma, AIR 1968 SC 
394, the Supreme Court held Assam Acqui- 
sition of Land for Flood Control and Preven- 
tion of Erosion Act (6 of 1965) to be discri- 
minatory and violative of Art. 14. Assam 
Act 6 of 1955 provided for speedy acquisition 
of land for the public purpose of carrying 
out works or other development measures in 
connection with Flood Control or Preven- 
tion of Erosion on payment of a nominal 
compensation. The Supreme Court pointed 
out that an adjoining land may be taken for 
other public purposes under the Land Acqui 
Sition Act on payment of adequate compen- 
sation and observed on page 404 of report: 


“The question is whether this differential 
treatment of land acquired under the two Acts 
is permissible under Art. 14. ‘The constitu- 
tional guarantee of Art. 14 requires that all 
persons shall be treated alike in like circum- 
stances and conditions. The Article permits 
reasonable classification and differential treat- 
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ment. based on substantial differences having 
reasonable relation to the objects sought to 
be achieved. It is not possible to hold that 
the differential treatment of the lands acquir- 
ed under the Land Acquisition Act, 1894 and 
those acquired under Assam Act No. 6 of 
1955 has any reasonable relation to the 
object of acquisition by the State 
Sevan tea ceases Veceersecvectsecevesenes IO OUr Opinion, 
the classification of land required for works 
and other measures in connection with flood 
control and prevention of erosion and land 
required for other public purposes has no 
reasonable relation to the object sought to 
be achieved, viz., acquisition of the land 
by the State. In either case, the owner loses 
his land and in his place the State becomes 
the owner. There is unjust discrimination 
between owners of land similarly situated by 
the mere accident of some land being re- 
quired for purposes mentioned in Assam Act 
No. 6 of 1955 and some land being required 
for other purposes. We hold that Assam Act 
No. 6 of 1955 is violative of Art. 14.” 


secena 


17. If the Calcutta Improvement Act 
is a statute for the acquisition of land, we 
find no intelligent differentia between a pur- 
pose mentioned in that Act and a public 
putpose for which land can be acquired 
under the Land Acquisition Act that can be 
said to justify the differential treatment to 
the owners of the lands under the two statutes. 
We hold that Clause (1) of paragraph 9 of 
the Schedule to the Calcutta Improvement 
Act, 1911 infringes the equality clause in Arti- 
cle 14 and is therefore void. The claimants 
are accordingly entitled to the solatium of 
15 per cent. under Section 23 (2) of the Land 
Acquisition Act. The other grounds taken 
in the memorandum of cross-objection in 
either case were not pressed. 


18. In the result, both the appeals are 
dismissed and the cross-objections are allow- 
ed. The tribunal will award a further sum 
of 15 per cent. on the market value in each 
case. There will be no order for costs. 

CHANDA, J. :— 19. I agree. 

Order accordingly. 


AIR 1973 CALCUTTA 483 (V 60 C 111) 
A. C. GUPTA AND S. K. BHATTA- 
CHARYYA, JJ. 

Mira Bose, Appellant v. Santosh Kumar 
Bose, Respondent. 

Appeal from Original Order No. 558 of 
1971, D/- 3-10-1972. 

Index Note:— (A) Hindu Marriage Act 
(1955), S. 28 — ‘Orders made in any pro- 
ceeding under this Act?’ — An order reject- 
ing the prayer for adjonrmment of suit is 
not an order “passed under the Act” and is, 
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therefore, not appealable under S. 28. . AIR 
1962 Cal 88, Followed. (Para 2) 


Index Note:— (B) Civil P. C. (1908), 
O. 17, R. 1 — Adjournment of suit — Discre- 
tion of Court — Sufficient cause. 

Brief Note :— (B) Where the defendant 
` husband was treating the interim order of 
the Court, in matrimonial suit to deliver the 
custody of the children to the wife as not 
worthy of notice, the prayer of the wife for 
adjournment of hearing of her suit at least 
for two months thereby enabling her to get 
the interim order for custody of children 
executed should not be disallowed. The 
Court would be justified in giving her some 
time to execute the order before taking up 
the suit for hearing. If the suit is heard be- 
fore the order is either complied with or ex- 
ecuted the defendant would be successful in 
avoiding the interim arrangement regarding 
the custody of the children. No Court can 
allow a party to the action to defy its order 
and to take the law into his own hands. 

(Para 3) 

Index Notes — (C) Contempt of Courts 
Act (1952), S. 1 — Contempt — Disobedience 
to orders of Court — Deliberate disregard 
of Court’s order amounts to contempt. 


Brief Note:— (C) Merely because: an 
order is enforceable by a party to the action 
in whose favour it has been made, it cannot 
be said that disobedience to it cannot be con- 
tempt of Court. (1963) 3 All ER 493 and 
(1897) 1 Ch 545, Rel. on. (Paras 4, 6) 
Cases Referred : Chronological Paras 
(1963) 3 All ER 493 = (1963) 3 WLR 

898, Phonographic Performance Ltd. 
v. Amusement Caterers Ltd. 
AIR 1962 Cal 88 = 65 Cal WN 786, 
Anita Karmokar v. Birendra Karmokar 2 
(1897) 1 Ch 545 = 66 LJ Ch 267, 
Seaward v. Paterson 

Hirendra Chandra Ghosh, Saktinath 
Mukherjee and Miss Uma Misra, for Appel- 
lant; A. D. - Mukherjee; Madan Mohan 
Mallick, for Respondent. 

A. C. GUPTA, J.:— The propriety of 
an Order refusing to adjourn a proceeding 
for judicial separation under Section 10 of 
the Hindu Marriage Act is challenged by the 
wife by preferring an appeal from the said 
order and also by filing a revisional applica- 
tion in the alternative in case it was found 
that the appeal was not maintainable. The 
petition under Section 10 was made by the 
wife and it was she who had asked for ad- 
journment of her suit arising on that peti- 
tion. The facts in the background leading to 
the prayer for adjournment which was reject- 
ed are as follows :— 

Appellant Mira Bose was married to the 
respondent Santosh Kumar Bose on July 7, 
1965. Two male children were born of this 
marriage on February 15, 1967 and April 11, 
1968 respectively. On November 22, 1968 
she left the matrimonial home leaving the 
children behind; according to the husband 
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She left of her own accord, her case is that 
she was compelled to leave. On May 3, 1969 
she filed the petition under section 10 of the 
Hindu Marriage Act in the City Civil Court 
at Calcutta for judicial separation. On May 
7, 1969 she applied under section 26 of the 
said Act for interim custody of the children 
and by order No. 26 passed on September 
23, 1969 a learned Judge of the City 
Civil Court directed the husband to deliver 
custody of the Children to the mother. The 
husband took an appeal to this Court from 
the aforesaid order dated September 23, 1969 
which was summarily dismissed. An appli- 
cation made by the husband for leave to ap- 
peal to the Supreme Court against the order 
summarily dismissing his appeal was reject- 
ed on March 12, 1970. The husband then 
made an application before the Supreme 
Court for special leave to appeal against the 
order of this Court which was also rejected 
by the Supreme Court. By order No. 87 
dated July 25, 1970 the City Civil Court 
directed the husband to produce the children 
in Court on August 1, 1970 to be made over 
to their mother. On August 1, 1970 he made 
an application stating that it would not be 
possible to produce the children in Court and 
asked for reconsideration of the said order 
dated July 25, 1970. This application was 
rejected. On January 28, 1971 the wife ap- 
plied for execution of the order No. 26 dated 
September 23, 1969 directing the husband to 
deliver custody of the children to their 
mother. On the application of the wife the 
High Court on April 7, 1971 also issued a 
Rule calling upon the husband to show cause 
why he should not be punished for contempt 
of Court for violation of the aforesaid orders 
dated September 23, 1969 and July 25, 1970. 
The matrimonial proceeding was fixed for 
hearing in the City Civil Court on July 30, 
1971. On July 21, 1971 the wife made an 
application to the learned Judge, Third Bench, 
City Civil Court that “for non-compliance of 
your Honour’s said interim order for custody 
of children the respondent should not be 
allowed to be heard in the main suit and 
his defence in the above suit should be struck 
out”, and further that “if the respondent is 
given an opportunity of being heard in the 
above suit and the case is finally heard then 
your Honour’s said interim order for custody 
of children will have no effect and the same 
will be infructuous” and praying that in these 
circumstances “the hearing date of the above 
suit should be shifted at least for two months 
thereby enabling your petitioner to get your 
Honour’s said interim order for custody of 
children executed.” By order No. 114 passed 
on July 21, 1971 the Court below rejected 
this application on the ground that there was 
no sufficient ground for adjourning the hear- 
ing of the suit. It is the correctness of this 
order which is in question. 


2. We do not think that an appeal 
lies from the impugned order. Section 28 of 
the Hindu Marriage Act, 1955 makes all 
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decrees and orders made “in any proceed- 
ing under this Act” appealable. Construing 
the section in Anita Karmokar v.. Birendra 
Karmokar, 65 Cal WN 786 = (AIR 1962 Cal 
88). Banerjee, J. observed “I read the ex- 
pression ‘orders’ in Section 28 of the Act to 
mean orders passed under the Act, namely, 
orders contemplated by Sections 24, 25 and 
26 of the Act. Orders which are not passed 
under the Act but are merely interlocutory or 
routine orders, passed under the Civil Pro- 
cedure Code, are not and do not come within 
the language of Section 28 of the Act”. We 
respectfully agree with this view. The order 
complained of in this case rejecting the prayer 
for stay of hearing of the suit is certainly 
not an order passed “under the Act” and is, 
therefore, not appealable. The appeal is ac- 
cordingly dismissed as not maintainable. 


3. We now turn to the revisional ap- 
plication to see whether the impugned order 
calls for interference. It is clear from the 
facts of the case that the respondent was 
setting the Court at defiance and was 
treating the orders of the Court giving the 
custody of the children to the wife as not 
worthy of notice. Of course the Rule for 
contempt issued on the respondent on April 
7, 1971 has since been discharged on the 
finding that the respondent’s intention “was 
not to flout the orders of the Court as such 
but to press for the proper procedure to be 
followed in enforcing such orders in view 
of the provisions of Section 28 [Hindu Mar- 
riage Act] providing for execution of such 
orders”. The fact however remains that the 
respondent has not yet carried out the order 
directing him to make over the custody of 
the children to their mother and if the suit 
is heard before the order is either complied 
with or executed, the respondent would be 
successful in avoiding the interim arrange- 
ment made by the Court regarding the cus- 
tody of the children. No Court can allow 
a party to the action to defy its order and 
to take the law into his own hands. The 
appellant before us sought to have the suit 
adjourned for two months expecting that she 
would be able to execute the order for custody 
in the meantime. Not only it was natural 
for the appellant to insist on her right to 
have interim custody of the children, the 
Court below in our view, would have been 
justified in the circumstances of the case in 
giving the appellant some time to execute the 
order before taking up the suit for hearing. 
We are of opinion that the learned Judge 
was wrong in disallowing the prayer for ad- 
journment without adverting to all the rele- 
vant circumstances of the case. 


4, We accordingly think that the im- 
pugned order should be set aside and the 
hearing of the suit stayed for some time, at 
the end of which the Court below would 
review the position and pass appropriate 
orders. The respondent was held to be not 
guilty of contempt on the view that he had 


Mira Bose v. Santosh Kumar (Gupta J.) 


[Prs. 2-7] Cal. 485 


no deliberate intention to flout the order of 
the Court and was misled by an incorrect 
appreciation of the legal position. Now there 
seems to be no reason why the respondent 
should not obey the order, and continued 
defiance of the Court would certainly 
amount to contempt. Mr. Mukherjee appear- 
ing for the respondent submitted that as Sec- 
tion 28 of the Act makes the order executable 
and as the appellant was free to enforce the 
order, there was no question of contempt of 
Court even if the respondent chose to dis- 
regard the order. We are unable to accept 
this submission. The law in this regard is 
summarised in Halsbury’s Laws of England 
(third edition) Vol. 8, at pages 20-21 under 
the heading ‘Contempt in Procedure’. Con- 
tempt in procedure consists of disobedience 
to the judgments, orders or other process of 
the Court, and involves a private injury. “In 
circumstances involving misconduct, con- 
tempt in procedure bears a two-fold chara- 
cter, implying as between the parties to the 
proceedings merely a right to exercise and 
a liability to submit to a form of civil execu- 
tion, but as between party in default and 
the State, a penal or disciplinary jurisdiction 
to be exercised by the Court in the public 
interest.” Misconduct of this kind consists 
in wilful disobedience to any order or pro- 
cess, or in the breach of an undertaking given 
to the Court. 


s. Relying on the passage from Hals- 
bury, quoted above, Rigby, J. held in Phono- 
graphic Performance Ltd. v. Amusement Cate- 
rers Ltd., (1963) 3 All ER 493 that deliberate 
defiance of an order would constitute Com- 
tempt of Court notwithstanding that the order 
is subsequently complied with. The position 
was explained in an earlier English decision, 
Seaward v. Paterson, (1897) 1 Ch 545; repel- 
ling the contention that the jurisdiction to 
commit for contempt 


“is an ancillary or subsidiary jurisdiction, 
in order to secure that the plaintiff in a suit 
shall have his rights”, it was observed, “it 
is a punitive jurisdiction founded upon this, 
that it is for the good, not of the plaintiff 
or of any party to the action, but of the 
public, that the orders of Court should not 
be disregarded, and that people should not 
be permitted to assist in the breach of these 
orders in what is called Contempt of Court.” 


6. Jt is thus clear that only because 
an order is enforceable by a party to the 
action in whose favour it has been made, 
it cannot be said that disobedience to it can- 
not be Contempt of Court. 


7. In the result, the Revisional Ap- 
plication is allowed and the impugned order 
is set aside. The hearing of the suit is stay- 
ed till January 15, 1973; the Court will 
thereafter review the position in the light of 
the observations made above and pass ap- 
propriate ‘orders regarding the hearing of the 
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suit, taking into account all the relevant cir- 
cumstances including the conduct of the par- 
ties and the welfare Of the children which, of 
course, is the paramount consideration. 


8. The opposite party will pay the 
costs of this application. Hearing fee 
10 G. Ms. 


S. K. BHATTACHARYYA, J.:— 9. I 
argee. 
Revision allowed. 
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DEBIPROSAD PAL, J. 


Jyotirmoyee Debi, Petitioner v. Assistant 
Settlement Officer and others, Respondents. 


C. R. No, 1457(W) of 1969, DJ- 30-5- 
1973. 


Index Note:— (A) W. B. Estates Acquisi- 
tion Act (1 of 1954), S. 44 (2-A) — Power 
to revise entry in finally published records 
of rights — Revenue Officer is not authorised 
to camvass whether a transfer is bona fide 
for the purpose of S. 5-A. 


Brief Note:— (A) Thus where on an en- 
quiry under S. 5-A the appropriate authority 
had held that certain transfers of land were 
genuine it was not open to the Revenue Of- 
ficer to unsettle that finding in proceedings 
under Section 44 (2-A). (Para 4) 


Saktinath Mukherji and Samaresh Nandi, 
for Petitioner; Malay Kumar Bose, for Res- 
pondents. 


ORDER :— The petitioner was granted 
settlement of 17.23 acres of lands now record- 
ed in R. S. Khatian Nos. 11243, 11244, 11245, 
and 11246 by Krishnanagar Raj Estate. After 
the West Bengal Estates Acquisition Act (here- 
inafter referred to as the Act) came into 
effect, the petitioner became a tenant directly 
under the State in respect of the aforesaid 
lands and the said tenancy is alleged to have 
been recorded in the finally published R. S. 
Khatian Nos. 11243, 11244, "bs and 11246. 
Sometime in June, 1968 a proceeding under 
Section 5-A of the Act was initiated for en- 
quiring into the question as to whether the 
transfer of the lands in favour of the peti- 
tioner was a bona fide one. The petitioner 
appeared in the said proceedings. The Assis- 
tant Settlement Officer, Krishnanagar on ex- 
amination of the materials adduced before 
him held that the transfer in question was 
made before 5th May, 1953 and hence the 
said transfer did not come under the purview 
of Section 5-A of the Act. The proceedings 
therefore were dropped. Whereafter a notice 
under Section 57 of the Act read with Sec- 
tion 44 (2-A) of the Act was issued for revis- 
ing the entries in the Record of Rights. The 
petitioner was called upon to produce what- 
ever evidence he had in his favour. It ap- 
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pears from the extract of the order sheet 
dated the 17th March, 1969 that the said 
proceedings were initiated on the ground that 
the alleged transaction showing transfer of 
the disputed lands by Maharaja Sourish 
Kumar Roy in favour of the petitioner ap- 
peared to be designed under tenancy created 
on the basis of unregistered documents viz. 
Amalanamas and rent receipts which evoked 
suspicion about the genuineness of the trans- 
fer, the object of which was to retain more 
lands in excess of the ceiling prescribed under 
Section 6 (1) of the Act. The petitioner 
being aggrieved by the said notice issued 
under Section 57 of the Act has come to this 
Court and obtained a rule nisi. 

2. An affidavit has been filed on be- 
half of the opposite party Nos. 1 to 4 by Sri 
Rabindra Chandra Dhar affirmed on 2ist 
December, 1971. In the said affidavit it is 
alleged that the proceedings under Section 5-A 
of the Act were dropped without considering 
the merits of the case viz. as to whether the 
transferees were in possession of the lands 

on the date of vesting of the alleged transfer 

was sham or not. It is further stated in para- 
graph 14 of the said affidavit that the pro- 
ceedings under Section 44 (2-A) were not to 
enquire as to whether the transfer was bona 
fide or mala fide but to see whether, not- 
withstanding the transfer, the recorded ten- 
ant was in possession of the disputed Khatians 
on the date of vesting. 

3. I have referred to the statement 
made in the affidavit of Sri Rabindra Chandra 
Dhar as the alleged reasons for initiating 
proceedings under Section 44 (2-A) of the 
Act as disclosed in the affidavit are not the 
same as recorded in the extract of the order 
sheet dated 17th March, 1969. 


4, Mr. Mukherji, the learned Counsel 
for the petitioner submitted that in view of 
the facts that proceedings under Section 5-A 
of the Act were initiated and after due con- 
sideration of the materials on record the said 
proceedings were dropped, it is not open to 
the respondents to raise the same question 
viz. the bona fides of the transfer again in 
the proceedings under Section 44 (2-A) of 
the Act. It has also been submitted that the 
alleged reasons recorded in the order sheet 
dated 17th March, 1969 for which the pro- 
ceedings under Section 44 (2-A) of the Act 
have been initiated demonstrate an attempt 
on the part of the respondents to start a rov- 
ing enquiry and to adjudicate question of 
title and are beyond the jurisdiction of the 
respondent exercising his power under Sec- 
tion 44 (2-A) of the Act. In my view the 
contention made by the learned Counsel on 
behalf of the petitioner has considerable force 
and should be accepted. A proceeding under 
Section 5-A of the Act can be initiated for 
enquiring into any case of transfer of any 
land made between Sth May, 1953 and the 
date of vesting if in the opinion of the State 
Government there are prima facie reasons 
for believing that such transfer is not bona 
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fide. 
an enquiry is 


Haran Chandra v. 


After the proceeding is initiated and 
made the State Government 
may come to the finding as to whether the 
transfer is bona fide or not. The consequ- 
ences of such finding will follow according 
to the provisions of the said Act. In such 
a proceeding the appropriate authority has 
to find out (1) whether the transfer of any 
land by an intermediary has been effected 
between the specified dates (2) if such a trans- 
fer has been effected between the said period 
whether it was bona fide or not. In coming 
to such a decision it is necessary for the ap- 
propriate authority to adjudicate in such pro- 
ceedings whether the transfer really comes 
within the mischief of the said section. A 
decision arrived at after an enquiry as laid 
down in Section 5-A of the Act, subject to 
an appeal provided’ under Section 5-A (6) 
of the Act, is clothed with the character of 
finality in respect of the dispute covered by 
such proceedings. ‘he proceedings for pub- 
lication of the Records of Right as laid 
down in Section 44 of the Act do not in 
any way affect the determination of the liabi- 
lity and the application under Section 5-A 
of the Act. This is made expressly clear by 
the proviso to Sections 44 (1) and 44 (2-A) 
of the Act. No order passed under Sec- 
tion 5-A shall be liable to be reopened in 
pursuance of any objection made under Sec- 
tion 44 (1) of the Act. The Revenue Officer 
in exercise of his Power of revising any entry 
in the Records of Rights finally published has 
no authority or jurisdiction to modify or can- 
cel an order passed under Section 5-A of 
the Act. Section 45-A of the Act similarly 
authorises the Revenue Officer to correct an 
entry in any Records of Rights if it is neces- 
sary in pursuance of an order made under 
Section 5-A of the Act. In my view the 
Revenue Officer while exercising his power 
under Section 44 (2-A) of the Act.for revis- 
ing an entry in the finally published Records 
of Rights is not authorised to examine the 
question as to whether the transfer is a bona 
fide one for the purpose of Section 5-A of 
the Act. Nor is the Revenue Officer in a 
proceeding under Section 44 (2-A) of the Act 
competent to adjudicate the title of the peti- 
tioner or to determine the question as to whe- 
ther the petitioner is a real owner or a bena- 
midar. Rule 6 of Schedule B of the West 
Bengal Estate Acquisition Rules requires the 
Revenue Officer to decide dispute regarding 
the ownership of land or the ownership of 
any interest in land in a summary manner 
and on the basis of present possession. In 
fact the entries in the Records of Rights 
themselves do not furnish any evidence of 
title. Such entries do not create or extinguish 
title but may raise a presumption of title by 
- [virtue of statutory presumption of correct- 
ness attaching to such entries under Sec- 
tion 44 (4) of the Act. Such presumption in 
favour of the accuracy of the entries in the 
Records of Rights is based upon the prin- 


ciple that the preparation of such Records 
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of Rights is made after due publicity and 
notification and after hearing objections of 
interested parties. The procedure contemplat- 
ed under Section 44 and the rules framed’ 
under the Act in my view does not invest 
the Revenue Officer with power of adjudicat- 
ing questions of titles. In my view the rea- 
sons as recorded in Order No. 1 dated 17th 
March, 1969 do not authorise the respondent 
No. 1 to initiate proceedings under Sec- 
tion 44 (2-A) of the Act. In view of the 
findings arrived at by the appropriate autho- 
rity in the proceedings under Section 5-A of 
the Act, it is not open to the Revenue Of- 
ficer to re-examine and readjudicate the ques- 
tion as to whether the transfer was a bona 
fide one. When the appropriate authority 
held on an enquiry that the transfers of land 
were made before 5-5-1953, such a decision 
was arrived at necessarily on the footing that 
the transfers of lands effected before 5-5- 
1953 were genuine transfers. In view of the 
said finding by the appropriate authority 
under Section 5-A of the Act, it is not open 
to the respondents to re-agitate the same ques- 
i Mea proceeding under Sec. 44 (2-A) of 
e Act. 


5. For the reasons stated above the 
notice issued under Section 57 of the Act 
read with Section 44 (2) dated 22nd March, 
1969 is quashed by a writ of certiorari. 
There will also be a writ in the nature of 
mandamus commanding the respondents to 
forbear from giving any effect to the said 
notice. The rule is made absolute to the ex- 
tent indicated above. I however make it 
clear that it will be open to the respondents 
to take any proceeding under S. 44 (2-A) 
of the Act in accordance with law and in 
that event the petitioner also will be at liberty 
to urge all contentions regarding the validity 
of the said proceedings if so advised. There 
will be no order as to costs. 


Order accordingly. 
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FULL BENCH 
ARUN R. MUKHERJEA, SABYASACHI 


MUKHARII AND M. M. DUTT, JJ. 


Haran Chandra Khalo and another, Peti- 
tioners v. Gopal Das and others, Opposite 
Parties. 


Civil Revn. No. 2224 of 1966, D/- 28-7- 
1972. 


Index Note:— (A) Bengal Tenancy Act 
of 1885), S. 26-F — Application for pre- 
emption by non-co-sharer —- Maintainability. 

Brief Note :— (A) When by coming into 
force of Chapter VI of W. B. Estates Acqui- 
sition Act certain person ceases to be co- 
sharer, an application by him for pre-emption 
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under Section 26-F is no longer maintain- 

able. (Paras 3, 4) 
Mrityunjoy Palit, for Petitioners; Shiba- 

pada Mukherjee, for Opposite Parties. 


M. M. DUTY, J.:— This Rule has 
been referred to the Special Bench by a 
Division Bench of this Court consisting of 
P. N. Mookerjee and A. K. Dutt, JJ. under 
Chapter I, Rule 1, proviso (ii) of the Appel- 
late Side Rules for the decision of the ques- 
tion as to the effect of the West Bengal Esta~ 
tes Acquisition Act, 1953 including the Rules 
made thereunder, and the West Bengal Land 
Reforms Act, 1956 on the provisions, relating 
to pre-emption, in the Bengal Tenancy Act. 
As the reference has been made under the 
above provisions of the Appellate Side Rules, 
the entire case has to be disposed of by the 
Special Bench. 


2. The question, as formulated by the 
Division Bench consists of two parts, namely, 
(1) the effect of the West Bengal Estates 
Acquisition Act and the Rules made there- 
under on the provisions relating to pre-emp- 
tion in the Bengal Tenancy Act, and (2) the 
effect of the W. B. Land Reforms Act on the 
said provisions. The question obviously re- 
fers to the provision for pre-emption under 
Section 26-F of the Bengal Tenancy Act. The 
question, in: both parts, has been decided 
by us and is covered by our judgment deli- 
vered to-day, in the Full Bench Reference 
No. 1 of 1968 consisting of a group of Revi- 
sion Cases: 


3. In the instant case, the transfer 
took place on March 5, 1963 and the applica- 
tion for pre-emption was made by one Kali- 
pada Das, the predecessor-in-interest of the 
opposite parties Nos. 1 to 3, on June 24, 1963. 
The trial Court allowed the application and 
on appeal, the learned Additional District 
Judge affirmed the order of the trial Court. 
In view of our decision in the aforesaid Full 
Bench Reference No. 1 of 1968, after Chap- 
ter VI of the West Bengal Estates Acquisition 
Act came into force, Kalipada Das ceased to 
be a co-sharer and his application for pre- 
emption under Section 26-F was no longer 
maintainable. On this ground alone, this 
Rule must succeed. 


4. Mr. Palit, learned Advocate ap- 
pearing for the purchaser who is the peti- 
tioner in the Rule, raised another point which 
comes within the ambit of the second part 
of the above question framed by the Divi- 
sion Bench. It was contended by Mr. Palit 
that the impugned transfer having been made 
after the enactment of the West Bengal Land 
Reforms Act, the application for pre-emption 
under Section 26-F was not maintainable. In 
view of our aforesaid decision in the Full 
Bench, as the impugned transfer had taken 
place before Section 8 of the West Bengal 
Land Reforms Act had come into force, the 
application under Section 26-F could not be 
said to be not maintainable on the ground 
as urged by Mr. Palit. But, in view of our 
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decision that the application for pre-emption 
ceased to be maintainable after Chapter VI 
came into force, the orders of the courts 
below allowing the application are set aside 
and the Rule is made absolute. There will, 
however, be no order for costs in this Rule. 


ARUN K. MUKHERJEA, J.:— 5. I 
agree. 


SABYASACHI MUKHARIJI, 
agree. 


wi 6 I 
Petition allowed. 


AIR 1973 CALCUTTA 488 (V 60 C 114)- 
SABYASACHI MUKHARII, J. 


Karnani Properties Ltd., Petitioner v. 
The Corporation of Calcutta and others, Op- 
posite Parties. 

Matter No. 159 of 1971, D/- 30-4-1973. 

_ Index Note :— (A) Constitution of India, 
Article 226 —— Jurisdiction to decide ques- 
tion of fact. 

Brief Note:— (A) In an application 
under Art. 226, it is not proper to decide a 
disputed question of fact. (Para 2) 


Index Note:— (8) Calcutta Municipal 
Act (33 of 1951) — Rules of Assessment and 
Collection of Manual 1917 — Rate-Bills — 
Practice as to service of. 

Brief Note:— (B) Rules of Assessment 
and Collection Manual, 1917, of the Calcutta 
Corporation have not any force of law and 
if they are inconsistent with the Calcutta 
Municipal Act, they can as well be ignored, 
Merely because they were followed as being 
found convenient and worked out fairly for 
a number of years, the Corporation is not 
obliged to observe them. (1955) 59 Cal WN 
91; (1936) 40 Cal WN 418, Foll. (Para 3) 


Index Note:— (C) Calcutta Municipal 
Act (33 of 1951), Ss. 165, 168, 172, 180, 181, 
191, 200, 235 and 236 —- Liability to pay 
taxes — When arises. 

Brief Note:— (C) Though the liability 
to be taxed arises under the different provi- 
sions of the Act the liability to pay taxes 
arises only on the rate-bills being presented 
to the concerned person. (Para 3) 


Index Note:— (D) Calcutta Monicipal 
Act (33 of 1951), S. 200 — Constitutional 
validity. 


Brief Note :— (D) While it is true that 
Section 200 gives certain discretion to the 
Commissioner, the scope of that discretion is 
circumscribed by the conditions mentioned 
therein. The section thus does not’ confer 
any unguided or arbitrary power to the Com- 
missioner but only grants an additional power _ 
to him to facilitate the speedy realisation of 
the dues of the Corporation. (Para 4) 

Index Note:— (E) Calcutta Municipal 
Act (33 of 1951), S. 200 — Order of levy — 
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Assessee whether entitled to a hearing before 
such an order. 


Brief Note :— (Œ) Held: It is true that 
the order or decision in question creates cer- 
tain amount of liability against whom it is 
made. But the decision can “be taken only 
upon fulfilment of certain objective condi- 
tions, namely, either the premises are occupi- 
ed by more than one person in severalty or 
the value of the premises is less than five 
hundred rupees. If and when such a deci- 
sion is taken and if either of these objective 
conditions are not fulfilled, then the aggriev- 
ed party would be at liberty to adduce evi- 
dence and facts before the Commissioner to 
the effect that these conditions are not ful- 
filled and the Commissioner in appropriate 
cases would be obliged to determine such a 
dispute and in proper cases, if necessary, by 
giving an opportunity of hearing to the party 
concerned. (Para 5) 

Index Note:— (F) Calcutta Municipal 
‘Act (33 of 1951), S. 200 — Levy’ — Meaning 
of — (X-Ref.:-—- Words and Phrases — 
Levy) — (X-Ref. :-— Interpretation of Statu- 
tes — Fiscal statute — Meaning of words). 


’ Brief Note :— (F) The expression ‘levy’ 
js a common expression in taxing and fiscal 
statutes and has various shades of meaning 
depending upon the different contexts in which 
it is used. The word sometimes signifies the 
process of assessment or determination of the 
liability and in others the realisation or col- 
lection. Having regard to the scheme of the 
Act, the expression levy has been used in 
the section for the purpose of signifying col- 
lection. This is an additional power for col- 
lection in certain contingencies and in that 
sense the expression ‘levy’ has been used. 
The expression used in a particular sta- 
tute should be construed in the context in 
which it is used. AIR 1955 Bom 273, Ref. 
(Para 6) 
Cases Referred : Chronological Paras 
AIR 1970 SC 150 = (1970) 1 SCR 
457, A. K. Kraipak v. Union of India 5 
AIR 1967 SC 565 == (1967) 1 SCR 
831, Sales Tax Officer, Jabalpur v. 
Hanuman Prasad 
AIR 1967 SC 1581 = (1967) 3 SCR 
399, N. I. Caterers (P) Ltd. v. State 
of Punjab 5 
AIR 1960 Cal 159 = 64 Cal WN 1, 
S. M. Nawab Ariff v. Corporation 
of Calcutta 
AIR 1959 SC 896, R. Abdulla Rowther 
v. State Transport Appellate Tribunal 3 
AIR 1955 Bom 273 = 27 ITR 218, 
Commr. of Income-tax, Bombay v. 
Zoroastrian Building Society Ltd., 


Bombay 6 
(1955) 59 Cal WN 91, Union of India 
v. Corporation of Calcutta 
(1936) 40 Cal WN 818 = ILR 63 Cal 
1215, Corporation of Calcutta v. Moti 
Chand Ch 


owdhury 3 
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ORDER :— The petitioner, a limited 
company, challenges in this application under 
Art. 226 of the Constitution, the Rate Bills 
for both owner’s share and occupier’s share 
of consolidated rates relating to 17 Premises 
under the Calcutta Municipal Act, 1951, 
being Premises Nos. 21, 23, 25-A, 25-B, 27-A, 
27-B, 29, 31, 33, 35, 37, 39, 43, 45, 47, 55 
and 57, Park Street, Calcutta, for the period 


. Starting with the Ist quarter 1968-69 to 4th 


` 


quarter 1970-71, being Annexure “A” to the 
petition, both shares of the Rate Bills relat- 
ing to the said 17 Premises described in An- 
nexures ‘B’ and ‘C’ of the petition, the three 
letters dated 17th of March, 1971 and the 
notices of demand dated 3rd March, 1971, 
being Annexure ‘D’ to the petition and the 
Rate Bills dated 1st of January, 1971, being 
Annexure ‘F’ to the petition. In order to 
appreciate the contentions urged in this ap- 
plication it would be necessary to set out 
certain facts. On the 1st of May, 1952, the 
Calcutta Municipal Act, 1951 came into force, 
Prior to 26th of June, 1954, there was a gene- 
ral valuation of all lands and buildings in 
the then Ward No. 53 in which all the pre- 
mises of the petitioner mentioned herein- 
before were situated under Section 172 (2) 
of the Act of 1951. With effect from the 
2nd quarter 1954-55, the Assessor to the Cor- 
poration of Calcutta sought to amalgamate 
sixteen of the premises of the petitioner into 
three premises and put amalgamated calcula- 
tions therein. On the 5th of December, 1955, 
on the application made by the petitioner 
under Art. 226 of the Constitution, an orden 
was passed by D. N. Sinha, J., (as his Lord- 
ship then was), whereby the said amalgama- 
tions and new valuations were quashed and 
the learned Judge directed the Corpora:ion 
to proceed according to law. Between 9th of 
March, 1957 and 12th of March, 1957, four 
notices under Section 175 of the Act were 
issued by the then Commissioner of the Cor- 
poration of Calcutta proposing to amalga- 
mate the said sixteen premises. Between 31st 
March, 1960 and 6th April, 1960, by sixteen 
notices under Section 180 of the Act of 1951 
in respect of the said premises excepting pre- 
mises No. 27-B, Park Street, the petitioner 
was informed by the Assessor that the valua- 
tion under Section 172 (3) (b) read with 
Section 172 (4), as shown in the said notices, 
would remain in force from 2nd quarter of 
1954-55 until further valuation the earlier 
valuation having been cancelled on the ground 
of irregularity. On the 18th of April, 1960 
four letters from Assistant Assessor were 
written to the petitioner, informing that the 
four notices of proposed amalgamation stood 
cancelled and separate notices for revalua- 
tion would be issued. On the 12th of 
September, 1960, seventeen notices under Sec- 
tion 180 of the Act of 1951 one in respect 
of each of the said seventeen premises, inti- 
mating the petitioner about the increased 
annual valuation of the said premises with 
effect from the second quarter of 1960-61, 
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were issued. On the 22nd of March, 1963, 
several orders were passed by the Special Of- 
ficer of the Corporation of Calcutta dispos- 
ing of objections filed by the petitioner in 
respect of two lots of notices under S. 180 
of the said Act. On the 20th of September, 
1963, the petitioner moved an application 
under Article 226 of the Constitution against 
the notices issued under Section 180 of the 
Act of 1951 and the said orders thereon, all 
dated 22nd March, 1963, whereupon a Rule 
was issued which was numbered as Matter 
No. 398 of 1963. On the 6th of March, 
1964 interim order of injunction was passed 
in the said Matter No. 398 of 1963 and on 
the 11th March, 1965, the said matter was 
heard. Between 7th of January, 1967 and 
7th of March, 1967, the petitioner received 
twenty Rate Bills for 3rd and 4th Quarters 
1966-67 in respect of the Premises Nos. 25-A, 
25-B, 27-A, 27-B and 47, Park Street, by 
which the respondent sought to charge the 
consolidated tax in respect of the said pre- 
mises at the rate of 30 1/2%. On 12th April, 
1967, the respondent No. 3, also presented 
to the petitioner certain Rate Bills being the 
difference of rate bills for the period of ist 
and 2nd quarters of 1966-67, the previous 
rate bills in respect of the said quarters hav- 
ing been presented at the rate of 23 1/2% 
in respect of the premises Nos, 25-A, 25-B, 
27-A, 27-B and 47, Park Street, Calcutta. 
On 29th of April, 1967, the petitioner wrote 
a letter wherein the petitioner contended that 
the State Government did not give any ap- 
proval to the increase of consolidated rates 
and as such the respondent had no power to 
realise the difference on the alleged increase 
of rate of consolidated rates. This point, 
however, was fully explained in the affida- 
vits filed on behalf of the respondent in this 
application under Article 226 of the Consti- 


tution, and the petitioner has not pressed this - 


point in this application. I need not there- 
fore consider any further this contention. On 
the 6th of May, 1967 by a letter, the res- 
pondent No. 3 withdrew all the said rate 
bills presented to the petitioner by the letters 
dated 7th January, 1967, 7th March, 1967 
and 12th April, 1967. Between 27th of 
< June, 1967 and 1st of August, 1967, by the 
two letters the respondent was demanding 
payment for subsequent period. On the Ist 
of April, 1968, the bills for the first quarters 
1968-69 in respect of the said premises were 
issued. The petitioner contends that the said 
bills were unsigned bills and as such did not 
create any liability. I shall deal with this 
contention later. 


On the 20th of May, 1968, the matter 
No. 398 of 1963, was disposed of by a 
judgment and order passed by B. N. Baner- 
jee, J. and the interim order was vacated. 
The petitioner thereafter preferred an appeal 
against the said judgment, being appeal 
No. 185 of 1968. The said appeal has 
subsequently been disposed of and the judg- 
ment of the learned trial judge has been up- 
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held. While the said appeal was pending, 
the respondent No. 3 presented certain rate 
bills relating to the seventeen premises. The 
petitioner also contends that the said rate 
bills are unsigned. On the Ist of Decem- 
ber, 1969, seventeen letters were issued in res- 
pect of the seventeen premises whereby the 
respondent No. 3, presented bunch of rate 
bills all dated Ist of November, 1969 under 
Section 235 of the Act relating to both the 
owner’s share and occupiers’ share. On the 
Ist of December, 1969, by fourteen letters, 
one each in respect of premises Nos, 21, 23, 
25A, 25B, 27A, 27B, 35, 37, 39, 43, 45, 
47, 55 and 57 Park Street the respondent 
No. 3, also presented under Section 235 of 
the said Act supplementary rate bills 
dated 1st of November, 1969 and all signed 
by the bailiff of the Corporation of Calcutta 
relating to both owner’s share and occupiers 
share. On the 4th of February, 1971, by 
seventeen letters, one each in respect of the 
said seventeen premises the respondent No. 3 
forwarded to the petitioner several rate bills 
relating to both the owner’s share and occu- 
pier’s share of tax in respect of the said 
premises for the periods 4th quarter 1966-67 
to 3rd Quarter 1967-68. The respondent also 
forwarded to the petitioner bills in respect 
of the both sharesfor the periods 1st and 2nd 
quarters 1966-67. On the 17th of March, 
1971, by three letters the respondent No. 3, 
forwarded to the petitioners three bunches 
of notices of demand dated 3rd March, 1971, 
under Sections 236 and 200 of the Act. On 
the ist of April, 1971, there was a letter 
from the petitioner demanding justice. On 
the 12th of April, 1971, the petitioner mov- 
ed this Court under Article 226 of the Con- 
stitution in this application and obtained rule 
nisi from this Court. 


2. The first point urged in support 
of this application was that the petitioner had 
not received any Tate bills under Section 235 
of the Calcutta Municipal Act, 1951 in res- 
pect of some of the premises for certain 
periods for which demands had been made. 
The said allegations are contained in para- 
graphs 21 and 22 of the petition. It was 
contended that the petitioner had no obliga- 
tion to make any payment under Section 236 
or under Section 200 of the Calcutta Muni- 
cipal Act, 1951 without presentation of the 
Rate Bills under Section 235 of the Act. In 
view of the statements contained in para- 
graph 21 of the affidavit of Sri Pratip 
Kumar Ghose affirmed on the 21st of July, 
1971 and paragraph 1 (c) of the affidavit 
affirmed on the 2ist July, 1972, it is not 
possible to accept these contentions urged 
by the petitioner. In view of the fact that 
it has been stated that the said rate bills had 
been sent under certificates of posting and 
in view of the fact that the documents were 
offered for inspection, I am inclined to ac- 
cept the version of the Corporation of Cal- 
cutta on this aspect. Furthermore, it appears 
to me that the question whether or not the 
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rate bills had been sent or presented to the 
petitioner in this case, raises a dispute of 
fact of such a nature which it would not be 
appropriate to decide in this application 
under Article 226 of the Constitution. In the 
aforesaid view of the matter I am unable to 
accept the first contention urged in support 
of his application. 

3. The second contention that was 
urged in support of the application was 
that the notices of demand in respect of 
some of the premises had been sent to the 
petitioner though for some part of the de- 
mand had already been paid. This allega- 
tion was made in paragraph 23 of the peti- 
tion. In paragraph 22 of the affidavit of 
Sri Pratip Kumar Ghose, affirmed on the 
21st July, 1971 and in paragraph 1 (e) of 
the affidavit of the said Sri Pratip Kumar 
Ghose, affirmed on the 21st July, 1972, this 
allegation has been denied. Therefore, I am 
unable to accept this allegation of the peti- 
tioner. The second contention urged in sup- 
port of this application, therefore, also fails. 
The next contention urged by the petitioner 
was that the Rate Bills which have been 
mentioned hereinbefore were not signed by 
the proper authority. It was contended that 
unsigned Rate Bills did not create any liabi- 
lity and without presentation of the Rate 
Bills no demand could be made from the 

titioner. In support of this contention re- 
fines was placed on the rules framed under 
Section 2 (4) of the Calcutta Municipal Act, 
1923. Reliance was placed on the Rule 258 
in the Assessment and Collection Manual. 
The said Manual was published in 1916. It 
appears that under the Calcutta Municipal 
Act, 1951, no rules have been framed which 
require signing or stamping of the Rate 
Bills. It is true that the Collection and 
Assessment Manual indicated that the Rate 
Bills should be signed. But the question is, 
does that rule create any procedtire requir- 
ed to be followed by the Corporation of Cal- 
cutta. It was held in the case of the Cor- 
poration of Calcutta v. Moti Chand Chow- 
dhury, (1936) 40 Cal WN 818, that the 
rules of the “Assessment and Collection 
Manual of the Corporation of Calcutta, 
1917” did not have the force of law and 
might be ignored if these were inconsistent 
with the provisions of the Calcutta Munici- 
pal Act. In the case of Union of India v. 
Corporation of Calcutta, (1955) 59 Cal WN 
91, it was observed that rules contained in 
the Assessment and Collection Manual, 1917 
of the Corporation of Calcutta had not the 
force of law and might be ignored if these 
were inconsistent with the provisions of the 
Calcutta Municipal Act. It was further ob- 
served that there was no law which required 
that a practice, however convenient it might 
and however fairly it might work out over 
a period of years, that it must be observed. 
In the case of R. Abdulla Rowther v. The 
State Transport Appellate Tribunal, Madras, 


AIR 1959 SC 896, it was observed that the 
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rules not framed under the Statutes, did not 
create any statutory obligation. Counsel for 
the petitioner, however contended that there 
was no provision in the Calcutta Municipal 
Act, 1951, which were inconsistent with the 
requirements of the “Assessment and the Col- 
lection Manual” that the Bills should be 
signed, further-more, as no rules had been 
framed under the Calcutta Municipal Act, 
1951, the old rules under the Calcutta Muni- 
cipal Act, 1899 and which were continued by 
the Calcutta Municipal Act, 1923, would be 
deemed to have continued and in any event, 
quite apart from the requirements of any 
rules under the law, no liability could how- 
ever be created by an unsigned document. 
It is true that the contentions of Counsel 
for the petitioner are substantial, specially the 
last one. But it seems to me that in view 
of the procedure and practice followed by 
the Corporation of Calcutta, which has been 
explained fully in paragraph 1 (a) and the 
different sub-paragraphs thereof of the aff- 
davit of Sri Pratip Kumar Ghosh, affirmed 
on the 21st of July, 1972, and further in 
view of the fact that the petitioner had all 
along been aware of the said practice and 
had paid in the past the Corporation dues 
on the so called unsigned bills, it would not 
be appropriate to allow the petitioner to urge 
this point in this application. Counsel for 
the respondent contended in answer to the 
argument of counsel for the petitioner, that 
that liability arose not on the presentation of 
the bill but under the Act. But in view of 
the provisions of Sections 165, 168, 172, 180, 
181, 191, 200, 235, 236 of the Act of 1951 
and the general scheme of the Calcutta Muni- 
cipal Act, 1951, it appears to me that though 
the liability to be taxed arises under the dif- 
ferent provisions of the Act, the liability to 
pay arises on the bills being presented. But 
for the reasons mentioned hereinbefore this 
point urged in support of this application 
cannot be accepted. I must however observe 
that the Corporation of Calcutta will be well 
advised to rationalise this process and intro- 
duce the system of sending signed bills, other- 
Wise it might create complications in future. 


4. The next question that requires 
consideration in this application is whether 
the attempt to realise both the owner’s shares 
and the occupier’s shares from the petitioner 
in respect of the several premises for the pe- 
riod mentioned hereinbefore, is justified in 
the facts and circumstances of this case. The 
authority of the Corporation of Calcutta to 
realise and collect the entire consolidated 
rate from the petitioner being the owner of 
the premises is dependent upon the provisions 
of Section 200 of the Calcutta Municipal 
Act, 1951. Section 200 of the said Act is in 
the following terms:— 


“Tf any land or building is ordinarily oc- 
cupied by more than one person holding in 
severalty, or is valued at less than five hun- 
dred rupees, the Commissioner may, notwith- 
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standing anything contained in Section 191, 
levy the entire consolidated rate from the 
owner of such land or building.” 


Section 191 of the Act provides— 


“One-half of the consolidated rate shall 
be payable by the owners of the lands and 
buildings and the other half by the occu- 
piers thereof.” 


The first contention urged on this aspect by 
counsel for the petitioner was that Section 200 
vested the Commissioner with a discretionary 
power without providing any guideline for 
the use of such discretion. As such it was 
contended that the section was arbitrary and 
violative of the rights of the petitioner and 
should be struck down. In support of this 
contention reliance was placed on the deci- 
sion of this Court in the case of S. M. 
Nawab Ariff v. The Corporation of Calcutta, 
64 Cal WN p. 1 = (AIR 1960 Cal 159). It 
is true that Section 200 gives certain discre- 
tion to the Commissioner of the Corporation 
of Calcutta. The section grants an additional 
power of realisation. But the scope of the 
discretion, in my opinion, is circumscribed 
by the conditions mentioned in Sec- 
tion 200 itself, namely, either land or build- 
ing must be occupied by more than one per- 
son holding in severalty, or it must be valu- 
ed at less than five hundred rupees. If either 
of these conditions are fulfilled and unless 
the occupiers voluntarily pay their shares of 
the consolidated rate to the Corporation, the 
Commissioner, in my opinion, is bound to 
take resort for the purpose of speedy realisa- 
tion to Section 200 of the Act. If either of 
these conditions are not fulfilled and if the 
occupiers do not voluntarily pay their shares, 
then and under those circumstances, in my 
opinion, the Commissioner has no discretion 
but has to take resort to Section 200, Read- 
ing the section in the aforesaid light I find 
not the conferment of any unguided or arbi- 
trary power to the Commissioner but -an 
additional power to facilitate the speedy 
realisation of the dues of the Corporation. 
In the aforesaid view of the matter it is not 
possible to accept the argument that the 
aforesaid section violates the rights of the 
petitioner. 


5. The next contention on this aspect 
of the matter was that before the order for 
levy, the petitioner was entitled to a hearing. 
It was contended that the decision to levy 
both the occupier’s and the owner’s share 
was a decision which affected the liability of 
the party and as such was quasi-judicial in 
nature. On the other hand, it was contended 
that such order was administrative. It was 
further argued that irrespective of the posi- 
tion, whether, the order in question was 
quasi-judicial or administrative, it was re- 
quired that such an order should be passed 
fairly and equitably, and reliance was plac- 
ed upon the decision of the Supreme Court 
in the case of A. K. Kraipak v. Union of 
India, AIR 1970 SC 150. It is not necessary for 
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me in this application to decide whether the 
order in question is administrative or quasi- 
judicial. It is true that the order or decision 
in question creates certain amount of Habi- 
lity against whom such an order is made. 
But the decision can be taken upon fulfil- 
ment of certain objective conditions, name- 
ly, either the premises are occupied by more 
than one person in severalty or the value of 
the preniises is fess than five hundred rupees. 
If and when such a decision is taken and if 
either of these objective conditions are not 
fulfilled, then the aggrieved party, in my 
opinion, would be at liberty to adduce evi- 
dence and facts before the Commissioner to 
the effect that these conditions are 
not fulfilled and the Commissioner 
in appropriate cases would be obliged to de- 
termine such a dispute and in proper cases, 
if necessary, by giving an opportunity of 
hearing to the party concerned. Such a 
situation, however, does not arise in this case. 
It has been stated that from the beginning 
the petitioner had paid both the owner’s and 
the occupier’s shares in respect of the said 
premises. A statement has been annexed 
with the affidavit of Sri Pratip Kumar Ghose, 
affirmed on 21st July, 1972, indicating how 
and in what manner the petitioner had taken 
advantage of paying both the shares. Fur- 
thermore, and in any event, the petitioner did 
not protest against the demands when made. 
In the premises the petitioner cannot be al- 
lowed to urge this point in this application. 
Reliance was placed on the decision in the 
case of N. I. Caterers (P) Ltd. v. State of 
Punjab, AIR 1967 SC 1581 and Sales Tax 
Officer, Jabalpur v. Hanuman Prasad, AIR 
1967 SC 565. In my opinion the said 
decisions are not relevant for the determina- 
tion of the present controversy. 


6. The next question that requires 
consideration in this application is whether, 
without any prior order, a mere presentation 
of the Bill can be made in respect of the 
both the owner’s and the occupier’s shares. 
This contention depends upon the meaning 
of the expression ‘levy’ in Section 200 of the 
Act. The expression ‘levy’ is a common ex- 
pression in taxing and fiscal statutes and has 
various shades of meaning depending upon 
the different contexts in which it is used. In 
Webster’s Dictionary it has been stated that 
it means “to assess for the purpose of col- 
lecting money, also to enforce an execution 
of certain sum”. Levy sometimes signifies 
the process of assessment or determination 
of the liability and in others the realisation 
or collection. Having regard to the scheme 
of the Act, in my opinion, it appears to me 
that the expression levy has been used in the 
section for the purpose of signifying collec- 
tion. This is an additional power for collec- 
tion in certain contingencies and in that sense 
the expression ‘levy’ has been used. In this 
connection reliance was placed on the deci- 
sion in the case of Commr. of Income-tax, 
Bombay v. Zoroastrian Building Society Ltd., 
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Bombay, 27 ITR 218 at pp. 223 and 224 = 
(AIR 1955 Bom 273). It is not necessary in 
my opinion, to discuss the aforesaid decision 
in the view I have taken of the expression 
‘levy’. The expression used in a particular 
statute should be construed in the context in 
which it is used. 

7. For the reasons mentioned herein- 
before this application fails and is accord- 
ingly dismissed. The rule nisi is discharged, 
interim order, if any, is vacated. There will 
be no order as to costs of this application. 


Petition dismissed, 
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Index Note:— (A) Calcutta Municipal 
Act (33 of 1951), Schedule 16, Para 55 (4) 
Note (v) — Fee payable for sanction of build- 
ing — Building for charitable and Educational 
institutions covered by Note (v) — Approval 
clause in — Effect. 

Brief Note: — (A) The clause of ap- 
proval of the Corporation through the Stand- 
ing Finance and Establishment Committee in 
Note V does not confer power on the Com- 
mittee to discriminate between one Charit- 
able and Educational institution and another. 
The discretion is limited only to find out 
whether the applicant institution really falls 
in Note (V) or not. Refusal to give appro- 
val without assigning any reason is illegal. 

(Paras 8, 9) 

Sunil Kumar Basu, R. Ghosh and Mrs. 
R. Bhattacharjee, for Petitioner, A. P. Sircar, 
for Respondent. 

ORDER:— ‘The point that arises for 
consideration in this writ petition is as to 
what should be the proper criterion for 
assessment of the fee payable to the Corpora- 
tion of Calcutta for grant of permission to 
build as granted in the present case. 

2. On the pleadings material facts 
are not disputed. Petitioner Archbishop of 
Calcutta, is the owner of plot No. 63, scheme 
No. LO C. I. T. within the municipal 
limits of Calcutta. He proposed to build a 
school for poor children and a chapel on 
the said plot out of a fund raised mainly 
from public charities. On March 23, 1967 
he applied for necessary sanction of a build- 
ing plan submitted to the Corporation of 
Calcutta. Under the Calcutta Municipal 
Act, 1951 and the scale of fees fixed by the 
Corporation thereunder certain fees for such 
sanction are payable to the Corporation. As 
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such fees are payable on varying scales for 
varying types of buildings, there arose some 
dispute as to what should be the proper 
quantum of fee payable by the petitioner for 
the sanction prayed for. For early clearance 
of the plan for sanction, the petitioner was 
made to deposit on demand by the Corpora- 
tion of Calcutta a sum of Rs. 14,280/-, when 
deposit was made on April 28, 1967. It 
appears that such amount was assessed cal- 
culating the fee at the highest rate and such 
amount represents the maximum payable fee 
under the scale so fixed by the Corporation. 
The deposit was made on demand by the 
Corporation obviously on an understanding 
that on the assessment of the correct amount 
of fee payable under the Jaw any excess 
amount so realised would be refunded by 
the Corporation. Corporation accorded sanc- 
tion on May 3, 1967. On July 25, 1967 the 
petitioner demanded refund of the excess 
amount realised from him on account of the 
fees payable for the disputed sanction. 
Under paragraph 54 (4) of Sche- 
dule 16 to the Calcutta Municipal Act, 1951 
every applicant for sanction of a building 
plan is liable to pay a fee which is to be 
assessed on a scale fixed by the Corporation 
with the approval of the State Government. 
At the time when the sanction was sought 
for and granted the scale so fixed by the 


Corporation under the aforesaid statutory 
provision was as follows:— 
“XII. Scale of fees for the grant of 


written permission under Rule 55 of Sche- 
dule XVI are as follows:— 


(1) For building work upto 10,000 cft— 


Rs. 15. 

(2) For building work from 10,001 to 
20,000 cft—Rs. 30. 

(3) For building work from 20,001 to 
30,000 cft—Rs. 45. 

(4) For building work from 30,001 to 
40,000 cft—Rs. 65. 

(5) For building work from 40,001 to 
50,000 cft—Rs. 85. 

(6) For building work thereafter fo 
every additional 10,000 cft—Rs. 25. : 

G) The above scale of fees be consider- 
ed as the basic scale and will be applicable 
to dwelling houses only. 

(ii) For domestic class buildings other 
than dwelling double basic rates be charged. 

(iii) For warehouse class buildings with- 
in permissible area, three times the basic rates 
be charged. 

(iv) For warehouse class buildings in 

non-declared areas and for public buildings 
as defined in Section 5 (59) excluding chari- 
table and educational institutions, etc., four 
times the basic rates be charged. 
‘ (v) For public buildings such as chari- 
table and Educational institutions, etc. half 
the basic rates be charged, with the approval 
of the Standing Buildings Committee.” 

But the scale so fixed was under revision 
by the Corporation for which Government 
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ment accorded its approval to the new revis- 





awaited at the relevant time. The Govern- ed scale on August 11, 1967. The scale so 
(Contd. on Cel. 2) revised is as follows:— 
“REVISED SCALE OF SANCTION FEES 
1. For building work upto 10,000 cft Rs. 22.00 
2. For building work from 10,001 cft to 
20,000 cft .. Rs, 45.00 
3. For building work from 20,001 cft to 
ce eft .. Bs. 70.00 
4. ildi r from 0.001 cft t 
E Ea BeOS WOR R od a a= e 
5. For building work from 40,001 cft to 
, 50,000 cft ... Rs. 140.00 
6. For building work there- 
after for additional 10,000 cft ... Rs. 40.00 








Note:— 


(i) above scale of fees be considered as 
the basic scale and will be applicable only 
to dwelling houses. 


Gi) For domestic class building other 
than dwelling 3 times of the basic rates be 
charged. 


(iii) For warehouse class building within 
permissible area 4 times of the basic rates 
be charged. 


(iv) For public buildings as defined in 
Section 5/59 excluding charitable and educa- 
tional institution ete. 6 times of the basic 
rates be charged. 


(v) For public buildings such as charita- 
ble and educational institution etc., half the 
basic rate be charged, with the approval of 
the Corporation through the Standing Finance 
and Establishment Committee.” 


Revision as aforesaid brought in two 
noteworthy changes. In the first place under 
the revised scale there had been a general 
enhancement of fees payable as basic rate 
and secondly, the fees payable in respect of 
public buildings other than those of charita- 
ble and educational institutions were enhanc- 
ed to six times the basic rate from four times 
the basic rate as in the old scale, 


3. It is not in dispute that in the pre- 
sent case the Corporation demanded Rupees 
14,280/- from the petitioner assessing the fee 
payable not only under the revised scale 
which had not then received the Government 
approval but also under note (iv) thereof as 
ordinary public buildings. This the Corpo- 
ration did notwithstanding the admitted posi- 
tion that the proposed building is a public 
building for a charitable and educational ins- 
titution. In claiming refund, the petitioner 
pointed out that the fee for the sanction had 
been wrongly assessed under note (iv); it be- 
ing a charitable and educational institution 
proper assessment should have been made 
under note (v). It was claimed that the peti- 
tioner is liable only to pay half the basic rate 


and not six times such rate as assessed by the 
Corporation and as realised from him. Though 
the refund was claimed immediately after the 
deposit and the sanction, the Corporation sat 
over the matter for a long time. Only on 
March 30, 1970 the petitioner was informed 
of a decision taken in a resolution dated 
December 23, 1969 by Standing Finance and 
Establishment Committee. The resolution 
so communicated is a laconic one and reads 
as follows :— 


“that the Committee do express its 
regret that it is unable to entertain the pro- 
posal,” 


Obviously such a decision was taken by the 
said Committee in purported exercise of 
its discretion to accord approval under note 
(v) of the revised scale though there is no 
indication in the resolution itself as to under 
what authority the decision was so taken. 
The decision, however, gives no reason. 
Strangely, what is not at all in 
dispute either now or at any time is that the 
building proposed is one of a charitable and 
educational institution. That being so, only 
fee payable, in my opinion, would be as spe- 
cified in note (v) of the revised scale. It is 
the validity of this decision and the conse- 
quential refusal to refund the excess fees 
realised from the petitioner which is the 
subject-matter of challenge before me in this 
writ petition. 


4, In the writ petition the petitioner 
sought to raise two points, namely, (1) that 
the building sanction fee could not have been 
realised at the revised scale even before it 
had got statutory force on necessary appro- 
val of the State Government which was grant- 
ed only on August 11, 1967, that is on a date 
after the application for the sanction and its 
grant and (2) that in any event the petitioner 
is liable only to pay half the basic rate and 
not six times the same, the building being ad- 
mittedly one of a charitable and educational 
institution. 

5. Mr. Basu, appearing on behalf of 
the petitioner, has strongly pressed the second 
point above referred to and has, further con- 
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ceded that if this point be accepted he would 
not press the other and, would waive the peti- 
tioner’s claim in respect of the marginal rise 
in the basic rate on application of the revis- 
ed scale to the impugned sanction. 

6. The Rule is being contested by the 
respondents, An affidavit has been filed on 
their behalf though material facts as pointed 
out earlier have not been disputed. Mr. Sir- 
car is appearing at the hearing on behalf of 
the respondents and he is unable to con- 
test or deny the position that the building 
for which sanction was sought for was one 
of a charitable and educational institution. 


7. In my considered opinion the 
second point raised by the petitioner and 
pressed by Mr. Basu should succeed. When 
it is not in dispute that the building in ques- 
tion is one of a charitable or educational ins- 
titution, the Corporation could not have at 
all realised the building sanction fee under 
note (iv) of the revised schedule as was ad- 
mittedly done in the present case inasmuch 
as such a building is explicitly excluded from 
that clause. Note (iv) of the revised sche- 
dule — it should be noted — does not ex- 
clude buildings of only such charitable and 
educational institutions as are approved by 
tbe Corporation or the Committee specified 
in note (v). What are excluded are buildings 
which are in fact buildings of charitable and 
educational institutions. Therefore, when, as 
a matter of fact, the proposed building is 
one of a charitable and educational institu- 
tion, assessment and realisation of building 
sanction fee under note (iv) of the revised 
schedule are wholly unauthorised and beyond 
the sanction of law. 

8. It is true that note (v) of the re- 
vised schedule Jays down that public build- 
ings such as charitable and educational ins- 
titutions etc., would be liable to pay half the 
basic rate with the approval of the Corpora- 


tion through the Standing Finance and Esta- 
blishment Committee. But in my opinion 


true effect of this restrictive clause is to pro- 
vide that such concessional rate shall not be 
sanctioned except through the Committee 
and on specific approval. So that only 
genuine cases of public institutions of that 
character are admitted to the benefit. I am, 
however, unable to read in this clause any 
authority for the Corporation to discriminate 
between one charitable or educational insti- 
tution and another nor am I able to read this 
clause to confer any discrimination on the 
Corporation or the Committee to choose 
amongst charitable or educational institutions 
as to which should be given the benefit of 
the concessional rate. Such construction, if 
adopted, would not only bring in scope for 
unreasonable discrimination but would also 
lead to inconsistency in the scheme of sche- 
dule and render it unworkable. Even if I 
assume for a moment that note (v) of the 
revised schedule confers a discretion on the 
Corporation either to allow or to disallow 
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the half rate as specified therein in respect 
of a building of a charitable or educational 
institution, that would lead to incongruous 
result. Corporation disapproving note (v) is 
Tuled out, but under what clause the assess- 
ment is to be made? No other clause of the 
schedule would at all be applicable because 
it being a public building for a charitable 
and educational institution is excluded from 
note (iv) and other clauses have got no ap- 
plication. In the result, no fee whatsoever 
would be chargeable by the Corporation for 
such a sanction. This was certainly not the 
intention when the scales were fixed by the 
Corporation under Para 55 (4) of Schedule 16 
to the Act. Therefore, in case of public 
buildings either of the two clauses, namely, 
clause (iv) or (v) would apply according to 
the nature of the building. So that if it is 
a building of a charitable and educational 
institution it being excluded from clause (iv) 
would necessarily come within clause (v), — 
discretion being limited to find out whether 
it is truely one of the aforesaid character or 
not and thus eligible for the concessional 
rate. In the present case there is no doubt 
or dispute about the character of the build- 
ing which is admittedly a building of a cha- 
ritable and educational institution. There- 
fore, the Corporation could have assessed 
and realised sanction fee only under cl. (v) of 
the revised schedule and not clause (iv) 
thereof. Corporation was apparently wrong 
not only in realising the building sanction fee 
at an unauthorised rate, it was equally 
wrong in refusing to assess the rate under 
clause (v) and refund the excess. 

9. Further, it must also be observed: 
that the Standing Finance and Establish- 
ment Committee acted quite arbitrarily in 
refusing the prayer of the petitioner without 
assigning any reason in its resolution. Nor 
has it been able to make out any reason in 
this Court on the face of the challenge 
thrown by the petitioner. 

10. Hence, the application succeeds; 
the impugned decision of the Corporation 
and the resolution of the Standing Finance 
and Establishment Committee dated Decem- 
ber 23, 1969, are hereby set aside. Corpora- 
tion is hereby directed to assess the proper 
fee payable by the petitioner for the disputed 
sanction under clause (v) of the revised scale 
of fees and on such reassessment to refund 
the excess which might be found to have been 
tealised from the petitioner on his deposit- 
ing Rs. 14,280/-. Rule is made absolute. 

114. Let a writ in the nature of Man- 
damus do issue incorporating the above di- 
rection. In view of the the unreasonable 
stand taken by the Corporation petitioner is 
entitled to the costs of this litigation and as 
such I direct the respondents to pay the costs 
to the petitioner — hearing fee being assessed 
at ten gold mohurs. 

Petition allowed. 
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` LAIK, J. :— In this important case there 
is some useful discussion on the Jaw of arbi- 
tration. I have to plough through several au- 
thorities. Doctrines are laid down which would 
not be likely to introduce some further un- 
certainty into this branch of law. I did not 
enter at length into the technical arguments 
that were addressed to us, as any observation 
made on the same, might open the way to 
easy defeat of the provisions of the Arbitra- 
tion Act, 1940 (hereinafter referred to as the 
Act). The time has long gone by since this 
Court showed any disposition to sit as a 
Court of Appeal on awards in respect of 
matters of fact. 


2. The case has a chameleon-like- 


history. It has greatly protracted the hearing 
and added to the costs. In this unfortunate 
fitigation the disputants are own brothers, 
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The defendant No. 1 appellant is a legal 
practitioner in the Howrah Court. The plain- 
tiff respondent No. 1 is a medical man. 


3. This appeal is presented from a 
judgment and decree passed in part, in a suit 
for partition in the preliminary form. The 
plaintiff’s 1/3rd share was declared. There 
was a direction by the Trial Court that the 
mother of the fighting brothers (Sm. Daksha- 
bala, Defendant No. 4 and Respondent No. 5 
in the appeal) is to be given one-fourth share 
at the time of the final allotment in lieu of 
maintenance. The plaintiff's prayer for ac- 
counts and for setting aside the documents 
of sales are dismissed. Though the plaint 
sought the general account and partition, the 
suit is avowedly one to set aside the award 
which the Respondent contended, was not 
binding on him. 


4. For the purpose of duly consider- 
ing the decree appealed against, it will be 
necessary to take a short view of the circum- 


- stances which gave rise to the dispute and 


which led to the making up of an award by 
the arbitrators. It is shaped in the following 
way. 

5. The suit properties are admittedly 
joint between the plaintiff and the defendants 
Nos. 1 to 3. The properties originally be- 
longed to Mahendranath. Jatindranath was 
his only son but he predeceased his father in 
the year 1923, leaving behind him, his second 
wife the said Sm. Dakshabala. Mahendranath 
died in the year 1927 leaving behind him, 
three grandsons viz., Amarendra, Kripasindhu 
(defendant No. 1 and appellant in this ap- 
peal) and Sudhasindhu (plaintiff and respon- 
dent No. 1 in the appeal). Amarendra, the 
only son of Jatindra’s first wife, died in the 
year 1955 leaving behind him two sons 
Manas and Manoj, defendants Nos. 2 and 3 
and respondents Nos. 2 and 3 in this appeal 
respectively. 

6. Now for the case of the plaintiff. 
The appellant Kripasindhu, was the Karta of 
the joint family. In 1357 B. S. corresponding 
to 1950-51, the three brothers separated in 
mess. Under an arrangement, the parties 
began to possess certain properties separately 
while the rest of the properties remained 
joint. As joint possession was felt inconveni- 
ent, the three brothers appointed Dr. Premtosh 
Basu, a medical man of repute and two Plea- 
ders of the Howrah Court viz., Sri Manmatha 
Ghosh and Sri Jiban Krishna Chatterjee, as 
arbitrators to effect partition of their joint 
properties, All the parties to the arbitration 
signed the agreement on February 2, 1954 in 
token of their consent to it. During the 
pendency of the arbitration proceedings, Dr. 
Basu died on July 21, 1956. The plaintiff 
alleged that the defendants Nos. 1 and 2 viz., 
Kripasindhu, the appellant, and Amarendra- 
nath the deceased father of defendants 2 and 
3, influenced the other two arbitrators and 
obtained a collusive and illegal award on 31st 
July, 1956. 
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7. The plaintiff respondent No. 1 at- 
tempted to draw back from his agreement. 
He filed an application under Section 33 of 
the Act on April 3, 1958 for setting aside the 
award in the Trial Court, The existence and 
validity of the arbitration agreement and the 
award were challenged on various grounds 
giving rise to miscellaneous case No. 23 of 
1958 which was allowed on September 23, 
1959. 


8. An appeal was preferred therefrom 
to this Court by the present appellant 
(Œ. M. A. No. 135 of 1960), which was allow- 
ed on September 4, 1964. The Misc. Case 
was dismissed, principally on the ground that 
the actual filing of the award in the Court 
was necessary for maintaining an application 
under Section 33 of the Act. 


9. The plaintif asked the principal 
defendants to partition the properties of which 
he has one-third share, the defendant No. 1 
one-third and Amarendranath the remaining 
one-third which has now devolved on his said 
two sons Manas and Manoj. On April 25, 
1960 the defendants refused. The allegation 
against the defendant No. 1 appellant was 
that he had been misappropriating income and 
usufructs of the properties and had not been 
maintaining proper accounts, that the defen- 
dants allowed certain joint properties to be 
sold for arrears of rent and the properties 
were purchased by them in the names of 
Sm. Kalyani and Rekharani (defendants Nos. 
5 and 6 in the suit and Respondents Nos. 4 
and 6 in the appeal) being the wives of De- 
fendants Nos. 1 and 2 respectively. 


10. The defendant No. 1 appellant 
contested the suit. He denied the material 
allegations of the plaint. He admits separa- 
tion since 1357 B. S. and some of the mate- 
rial facts about the arbitration. It was plead- 
ed by the said defendant that the period of 
the agreement of arbitration dated 2nd Febru- 
ary, 1954 was extended till July 1956 by a 
second Ekrarnama dated 28th April, 1955, as 
it was not possible to prepare the award 
within the aforesaid time. The second agree- 
ment clearly provided that if one of the arbi- 
trators become incapable of acting, the un- 
animous award by the remaining two arbitra- 
tors would be binding on the parties. During 
the pendency of the arbitration proceedings, 
Amarendranath died and his sons accepted 
the second Ekrarnama. They participated in 
the proceedings and agreed to have the pro- 
perties partitioned. The arbitrators concluded 
the arbitration proceedings and arrived at a 
decision, but just before the award was 
passed, Dr. Basu, one of the arbitrators died. 
Accordingly, the other two arbitrators made 
the award on July 31, 1956. The award was 
thereafter registered on 24th August, 1956 
after notices were served by the arbitrators 
on all the parties including the plaintiff res- 
pondent No. 1. 


11. Before the Trial Court, two sub- 
stantial defences were taken by the Defendant 
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No, 1 appellant, firstly that the suit is not 
maintainable because of the aforesaid award, 
secondly as all the parties including the plain- 
tiff respondent took part in the arbitration 
proceedings, accepted the award and acted 
upon it, the suit should be dismissed. As the 
respective parties bagan to possess the pro- 
perties in accordance with the directions 
given in the award and as the properties were 
effectively partitioned by the award, no fur- 
ther suit for the same relief could be enter- 
tained. 

12. No other defendant did appear in 
the suit. 


13. A vast amount of evidence was 
adduced. Both the plaintif and the Defen- 
dant No. 1 deposed. There were other wit- 
nesses on behalf of the defendants. 


14, The cause was tried by the learn- 
ed Subordinate Judge, Third Court, Howrah. 
It is meant, however, to apply our attention, 
before we proceed further, to the findings 
arrived at by him. 


15. The learned Subordinate Judge on 
the said second point inter alia held that the 
award which was not filed in the Court, 
could not operate as an instrument of parti- 
tion. He followed two decisions, cited on 
behalf of the plaintiff respondent, of the 
Andhra Pradesh High Court viz., the case of 
Sait Pamandass Sugnaram v. T. S. Manikyam 
Pillai, ATR 1960 Andh Pra 59 (FB) and the 
case of Sait Pamandass Sugnaram (died) by 
Hardevi v. T. S. Manikyam Pillai, AIR 1963 
Andh Pra 28. He also discussed and distin- 
guished three cases, cited on behalf of the 
Defendant appellant viz; the case of Lala 
Kanhai Lal v. Lala Brij Lal reported 
in 28 Cal LJ 394 = (AIR 1918 PC 70) 
and the Division Bench decision of this Court 
in the case of Ananda Lal Pakrasi v. Jnanada 
Sundari Debya reported in 50 Cal LJ 323 = 
(AIR 1930 Cal 255) and the Supreme Court 
case of Kashinathsa Yamosa Kabadi v. 
Narsingsa Bhaskarsa Kabadi reported in AIR 
1961 SC 1077. 


16. On the first point the learned 
Subordinate Judge inter alia held that the 
award was not a valid one, principally on 
the ground that the award was passed only 
by two of the arbitrators, out of three. In 
this connection he considered the first and se- 
cond arbitration agreement (Exhibits 4 and 
B respectively) and the Award (Ext. H). He 
observed that towards the end of the second 
Agreement a clause to the effect that if one 
of the arbitrators fails to act as such, the 
remaining two would be in a position to give 
the award, seemed to him to be interpolated, 
Assuming that it is not so, the learned Sub- 
ordinate Judge proceeded to hold, that it did 
not follow that only two arbitrators were free 
to pass the award in the absence of the other 
one. 

17. The Court below held that the 
provisions of Section 2 (15) of the Stamp 
Act cannot give life to the award. 
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18. The learned Subordinate Judge 
however accepted the defence argument on 
the principle of law to the effect that if the 
parties do accept even the invalid award of 
partition and take advantage of the same and 
act upon it and do divide the properties be- 
tween themselves, they, cannot thereafter 
resile from that position and claim fresh parti- 
tion. 

19. On this point however the learned 
Subordinate Judge ultimately found that the 
award was not acted upon by all the parties. 
The plaintiff at least always repudiated it. 
That being the position, the plea that there 
was a previous partition on the basis of the 
Award, could not be accepted by him. In 
this connection he referred to the oral evi- 
dence of the defendants and found that the 
witnesses examined for the defendant have 
not satisfied the Court that the parties began 
to possess the properties in accordance with 
the award. He further referred to Exts. 1, 2 
and 3 and found that the plaintiff’s present 
separate possession of the properties, is refer- 
able to the arrangement of 1357 B.S. (1950- 
51). The learned Subordinate Judge referred to 
six transfers (Ext. 9 series) made on the basis 
of the Award and held that they were made 
during the pendency of the suit and there- 
fore cannot affect the position. The trial 
Court was also of the opinion that simply 
because certain .co-sharers transferred certain 
properties out of the joint properties, that 
cannot lead to the conclusion that there was 
a partition. When it was pointed out to the 
Court below that by Ext. 1 the plaintiff him- 
self took action and filed a suit for ejectment 
against certain persons on the basis of the 
award, the Court below expressed the opinion 
that the defendants cannot make capital of 
this fact because admittedly the plaintiff was 
in possession of certain rooms on the basis 
of an amicable arrangement. The learned 
Subordinate Judge, having himself noticed 
that the mutation of the names of the dif- 
ferent parties was effected in respect of the 
properties allotted by the award, was still of 
the view that even if there was a mutation, 
the plaintiff could not be made responsible 
for that, unless it shows that he himself took 
an active part. 


20. As stated earlier, the suit was 
decreed in part for partition in the preli- 
minary form. The plaintiff’s 1/3rd share was 
declared. There were other directions. The 
plaintiff's prayer for accounts and for setting 
aside the documents of sales are dismissed. 


21. The defendant No. 1 now carries 
the complaint to this Court upon several 
grounds. There is no cross-complaint by the 
plaintiff respondent No. 1. 


22. We had the very full assistance of 
the learned Advocate Mr. Sakti Nath 
Mukherjee for the appellant. He cleared the 
nettle out of our path and helped to dispose 
of the points. We are sorry to record that 
the subtlety and nicety of the arguments ad- 
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vanced by the learned Advocate Mr. Apurba 
Dhan Mukherjee for the plaintiff Respondent 
No. 1 in big cases such as this, would no 
longer be heard and we record our grateful- 
ness with condolence. 


23. We have stated the facts and cir- 
cumstances, though somewhat involved, in a 
summary form for the purpose of our judg- 
ment, 

24. Many problems have been touched 
on in the course of the argument but I would 
approach to deal with the case with a view 
to giving it practical and realistic application 
of the principles of the law of arbitration to 
the facts in the present case. Stripped of its 
inessentials, the fundamental submissions of 
the learned Advocate for the appellant out 
of many are (1) whether in law the award 
has any binding effect on the parties and 
(2) Whether the award in fact has been acted 
upon. by the parties. Other legal, subsidiary 
and technical arguments would also be noticed 
as we proceed. 


25. Our attention has been drawn to 
the several provisions of the Indian Arbitra- 
tion Act 1899 (Central Act IX of 1889). Com- 
parison was also made between Sections 11 
and 15 of the said Act and Section 32 of 
the Arbitration Act of 1940. Paragraphs 10, 
16, 20 (old Section 525) and 21 (old S. 526) 
of. the Second Schedule of the Code of Civil 
Procedure (1908) were also placed. Several 
provisions of Chapters II to V, particularly 
sub-clauses (1) and (2) of S. 14, S. 17, S. 20 (5), 
S. 25, S. 26 and Ss. 30 to 32 were placed 
before us. Article 119 of the Limitation Act 
1963 and Arts. 158 and 178 of the Limitation 
Act 1908 were also discussed before us. The 
decision of the Judicial Committee of the 
Privy Council in the case of Muhammed 
Nawaz Khan v. Alam Khan, (1891) 18 IA 73 
= ILR 18 Cal 414 (PC), the Division Bench 
decision of the Madras High Court in the 
case of Krishna Panda v. Balaram Panda, 
(1896) ILR 19 Mad 290 and a Division Bench 
decision of this Court in the case of Bhaja- 
hari Saha Banikya v. Behary Lal Basak, 
(1906) ILR 33 Cal 881 were also placed. 

26. The Jaw regarding such types of 
cases as the present one after the award was 
made, is not plenty. I do not think it helpful 
to examine in detail the other types of cases. 
There are special features in them and some 
judicial statements were clearly coloured by 
such features. In the examination of the 
questions involved in such types of cases as 
the instant one we are of opinion that whilst 
we are always willing to pay due deference 
to. the law and to discourage mere technical 
objections which affects not the merits of 
the case, it is also our duty to look to the 
broad principles of justice and equity. 


27. To start with, the following basic 
principles and the law relevant for the deci- 
sion, on the point as to whether non-filing 
of the Award in the Court was a nullity or 
not, are: l 
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(i) Award is equivalent to a final judg- 
ment, though not enforced. 

(ii) Award though not filed in Court 
would not, on that account, be invalid. 

(iii) The Arbitration Act 1940 does not 
alter the above position from the earlier 
statutes viz, Arbitration Act of 1899 and 
second Schedule of the Civil P. C. of 1908, 
When dealing with legislations the best one 
can do, is to follow as faithfully as one can, 
all the relevant provisions of the Acts without 
seeking for purposes of construction to rank 
them in a hierarchy. 

(iv) As the cause of action merges in 
the award, a valid award constitutes a bar to 
any action on the original demand. 

(v) The principle laid down in the case 
of Sardool Singh v. Hari Singh in AIR 1968 
Punj and Har 204 (211) to the effect that the 
award without a rule of Court becomes a nul- 
lity, is not good law being expressly overruled 
by the Supreme Court in the case of Satish 
Kumar v. Surinder Kumar, AIR 1970 SC 
833 = (1969 (2) SCR 244). 

(vi) Consequently the decision laid down 
by the Andhra Pradesh High Court in the 
Full Bench decision of AIR 1960 Andh Pra 
59 (FB) (supra) which was strongly relied on 
by the Trial Court and on which the Punjab 
and Haryana High Court based its said deci- 
sion, has been impliedly overruled by the said 
Supreme Court decision. This case was 
bedevilled by research and academic discus- 
sion when it really admits of a relatively 
simple solution. If the ratio decidendi of 
the decision by the Andhra Pradesh High 
Court would have been a correct one, it was 
not necessary for the Supreme Court to keep 
the question open in the case of AIR 1961 
SC 1077 = 1961 (3) SCR 972 (supra). With 
respect we are unable to agree with the other 
decision of the Andhra Pradesh High Court 
reported in AIR 1963 Andh Pra 28 (supra). 
It should also not be forgotten that the prin- 
ciples laid down in (1906) ILR 33 Cal 881 
(887) though decided on the provisions of 
ithe Code of Civil Procedure 1882, have 
found acceptance in the Supreme Court in 
AIR 1970 SC 833 (supra). The whole judg- 
ment is of value. It represents a sound and 
rational development of the law which should 
be endorsed. The principles laid down by 
the Andhra Pradesh High Court in AIR 1960 
Andh Pra 59 (FB) (supra) holding contrary 
to the principles in (1906) ILR 33 Cal 881 
cannot therefore be accepted. 

(vii) The ruling of the Patna High Court 
in the case of Sheo Narayan v. Prabhu Chand, 
AIR 1958 Pat 252 to the effect that the award 
requires to be filed, is not also accepted by 
the Supreme Court. I think that the Patna 
case should no longer be regarded as an 
authority. 

(viii) There is no warrant for the argu- 
ment of the Respondent that the observations 
made by the Supreme Court in AIR 1970 SC 
833 (supra) were made in the context of the 
effect and validity of the registration of the 
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award, and that it would have no bearing 
on the present question in issue. I do not 
hesitate to say that the suggestion is to 
me as hopeless, as it seems to my learned 
brother. 

28. I do not think anything said in 
any other decision conflicts with these prin- 
ciples with what I have just said. 


29, In our opinion it is not possible 
to accept the view expressed by the Court 
below. It is not difficult to say that thera 
would be a risk of undermining the principle 
of finality, which, subject to certain recognis- 
ed exceptions, has long been established as 
a settled principle in arbitration proceedings 
and on which their value largely depends. It 
is better to add here the principle of not 
allowing the award to be set aside for mis- 
take, and not to open a door for enquiry into 
the merits, as this might lead to such an 
enquiry in almost in every case. 

30. The result is that the plaintiffs res- 
pondents failed to make good their objections 
on this part of the argument advanced by 
Mr. Sakti Nath Mukherjee, the learned Advo- 
cate on behalf of the appellant. We accept 
his submission that the award though not filed 
in Court is not a nullity and reverse the 
findings of the Trial Court to the effect that 
such an award could not operate as an instru- 
ment of partition. The grounds set forth by 
the Trial Court in support of the said findings 
are at variance with the function of a Judge. 


31. Before we determine to confine 
the argument to the other two questions I 
must deal with a subsidiary point raised by 
Mr. Apurba Dhan Mukherjee that the arbi- 
trators misconducted themselves in making the 
award. The factual misconduct of the arbi- 
trators, says the respondent, has not been 
upset in the appeal presented from the Misc. 
Case. This point is not susceptible of elabo- 
rate treatment, there being no evidence in 
support of the said contentions. The allega- 
tions in paragraph 4 of the plaint have not 
been proved. The arbitrators were appointed 
to settle, allocate etc.. the rights of the par- 
ties. They are now charged with misconduct 
without letting it to be visible on the face of 
the award. The arbitrators were gentlemen 
of position in the neighbourhood and ap- 
parently must have been well competent to 
make a partition between the three brothers. 
It is the very best tribunal to which a dispute 
of this kind could be referred. On the face 
of the award these gentlemen appeared to 
have entered into the enquiry which had 
to be enquired into. They thereafter made 


‘and published the award. The general tenure 


of the award was the recognition of three 
shares and partition of all the properties, 
In our view there does not appear to be any 
good ground for the same that they mis- 
conducted themselves or made any mistake in 
conducting the enquiry. There is no inde- 
pendent cause or testimony to sustain or to 
give colour to such a charge of misconduct. 
Criticisms alone could not amount to any 
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proof of misconduct. The arbitrators ap- 
peared to have acted on the broad view 
giving effect to the intentions of the parties. 
They were selected by reason of their know- 
ledge and the circumstances of the fact. The 
arbitrators may be right or wrong in the 
conclusion they arrived at, but we find no 
warranty for the inference that they were 
in any way actuated by the dishonest motive. 


32. If a charge of misconduct could 
have been established it would be difficult in 
our opinion not to set aside the whole award 
as infected in all its findings. The argument 
of the learned Advocate for the plaintiff res- 
pondent was not an accurate summary of the 
whole proceedings of the arbitration upto the 
date of the making of the award. No argu- 
ment was advanced before the Trial Court 
and there is no discussion of this point in 
the judgment appealed against. We see no 
ground for imputing misconduct to the arbi- 
trators. In any case we are unable to infer 
such a grave charge of misconduct against 
the arbitrators in the absence of much stron- 
ger evidence. It is just to the arbitrators to 
say that in our view the charge of miscon- 
duct has entirely failed. 


33. No doubt any objection going to 
the root of the award such as that the arbi- 
trator had no jurisdiction or that the matter 
was tainted with fraud could be pleaded in 
the suit but objection on the ground of ir- 
regularity not appearing on the face of the 
award is excluded by the law by which both 
parties had agreed to be bound. 

34. In the present case, as already 
stated, there is no miscarriage on the part of 
the arbitrators. We attempt to be sensible 
on the one hand of the extreme impolicy of 
allowing parties to get out of the award upon 
objections which really do not affect the 
substantial justice of the case and on the 
other hand we feel the necessity of not allow- 
ing arbitrators to act without jurisdiction by 
doing that which the terms of the submission 
to arbitration do not entitle them to do. 


35. It was competent to the parties 
when they were before the arbitrators to waive 
the condition and to adopt a new condition 
for their convenience. This is exactly what 
the parties did by the Second Ekrarnama 
(Ext. B) which we carefully examined. It is 
plain from the evidence on the record that 
it was an agreed variation. We set aside the 
Trial Court’s finding that the award (Ext. H) 
was invalid being made by only two of the 
arbitrators. 

36. The finding of interpolation in the 
second Ekrarnama which remained in the 
Trial Court’s region of conjecture, is baseless 
enough and should be struck down. I under- 
line that this objection should have been made 
or thought of in waking hours, and one should 
not attempt foreclosure of the basic line of 
thought. There must not be excess of irrele- 
vance before a Court. The two arbitrators, in 
our view, were free to publish the award in 
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the absence of the third. They took a com- 
prehensive view of the family situation and 
made the award, which doubtless they regard- 
ed as just on the whole. We unhesitatingly 
acquit the arbitrators of charges of miscon- 
duct, corruption or fraud in this matter. The 
award was not wrong in law. The jurisdic- 
tion of the arbitrators had not terminated. 

37. It would seem odd, to say the 
least, that the Plaintif Respondent did submit 
to take his chances of the arbitration and 
that he cannot now on the general rule, upon 
which all Courts act with respect to awards, 
be allowed, having taken his chances of the 
arbitration, to set aside the award upon the 
ground of the objection taken. It is too late 
for bim, after the award is made, to insist 
on these objections. 


38. The next argument made by the 
appellant was that the award has been acted 
upon by the parties. There are both oral and 
documentary evidence in support of the said 
arguments. The award was made on July 31, 
1956. The suit was filed in May, 1960. 

39, We first come to the documentary 
evidence of the respondents 2 and 3 
(defendants 2 and 3) viz., Manas and Manoj. 
They transferred certain properties on July 1, 
1957 in favour of Sm. Prasadi Bala (Ext. E) 
allotted to them in the award. The next 
document by the said defendants is a Sale 
Deed of September 9, 1957 in favour of Yap 
Ali Mallick. These properties were exchi- 
sively allotted to the said defendants by the 
award. Two other Sale Deeds were execut- 
ed by them on November, 17 and 19, 1960 
(Exhibits 9 (a) and 9) in favour of Prosad 
Sen in respect of the properties allotted in 
their favour by the award. Another Sale 
Deed was executed by the said two respon- 
dents on December 23, 1964 in favour of 
Abhoy Nandi and others (Ext. 9c) in respect 
of ue properties allotted to them under the 
award. 


40. The appellant also acted upon the 
said award. On March 26, 1958 a Deed of 
surrender was executed in favour of the ap- 
pellant alone by Tinkori (Ext J) in respect 
of the properties which were allotted to him 
under the award. The appellant sold out 
certain allotted properties on December 23, 
1960 to Lakhan (Ext. 9b). On July 16, 1962 
two Sale Deeds were executed by the appel- 
lant in favour of Nemai and Santosh (Exhi- 
bits 9c and 9d respectively) which were allot- 
ted to them under the award. 

41-46, Now the documents, showing 
that the plaintiff respondent acted upon the 
award. (After discussing these documents his 
Lordship proceeded): 

47. On behalf of the appellant appli- 
cations under O. 41, R. 27 read with under 
Section 151 of the Code of Civil Procedure 
were filed for reception of additional evidence 
of certain Sale Deeds executed by the plain- 
tiff respondent in favour of third parties very 
recently. It appears that the plaintiff res- 
pondent executed two Sale Deeds on Janu- 
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ary 15, 1970 in favour of Sm. Rekha Rani 
Kheto and her husband. The third one is 
a similar Deed of Sale executed by the plain- 
tiff respondent on December 10, 1970 in 
favour of Kesto Pada Ghosh. 

48. It further appears that on August 
2, 1970 i.e. just before the commencement 
of the argument in this appeal, the plaintiff 
respondent executed two other documents of 
Sale in favour of Harekrishna Bag. Further 
three items of properties were sold by the 
plaintiff in favour of Prosad Mete and an- 
other. In all these five documents the plain- 
tiff sold out the properties which were allot- 
ted to him exclusively by the award. 
In each of the documents the plain- 
tiff declared that he was the sole owner of 
the sold out properties and in khas posses- 
sion of the same. It was further declared 
that there are no other co-sharers. In the 
last document in favour of Prosad Mete there 
was another important declaration to the 
effect that, the ‘award’ being one of the docu- 
ments of Title could not be handed over to 
the purchaser because it contained various 
other properties besides the sold out one. 
The plaintiff received a total sum of more 
than Rs. 20,000/- (twenty thousand) as a con- 
sideration of all these documents. 

49. We allow the said applications 
under Order 41, Rule 27 and accept the 
above documents as additional evidence. They 
are of material probative value in support of 
the appellant’s claim. The appellant only 
subsequently came to know about the plain- 
tiff’s execution of the said Deeds of Sale. 
The said documents are required to shorten 
the litigation and to do complete justice be- 
tween the parties. I reject the argument of 
the learned Advocate for the respondent that 
the documents executed after the filing of 
the suit have got no evidentiary value. 1 
do not intend to give birth to such a pro- 
position and to the further proposition that 
the said documents should have been put 
to the plaintiff in evidence, particularly when 
there is no denial of any statement, of fact 
made by the plaintiff respondent in the afore- 
said applications under Order 41, Rule 27, 
Civil P. C. For pronouncing a proper judg- 
ment we take into consideration all the afore- 
said documents for ends of justice. 

50. The following decisions about the 
reception of additional evidence were placed 
before us from the Bar on both sides: 
Kessowji Issur v. Great Indian Peninsula Rail- 
way, (1907) 34 Ind App 115, Mohomed 
Khaleel Shirazi and Sons v. Les Tanneries 
Lyonnaises, 53 Ind App 84 (88) = (AIR 
1926 PC 34; Parsotim v. Lal Mohar, 58 Ind 
App 254 (257, 258) = (ATR 1931 PC 143); 
AIR 1961 SC 1077 (1083),  Lachmeshwar 
Prasad Shukul v. Keshwar Lal Chaudhuri: 
1940 FCR 84 = AIR 1941 FC 5, Surinder 
Kumar v. Gian Chand; AIR 1957 SC 875, 
Nair Service Society Ltd. v. K. C. Alexander; 
AIR 1968 SC 1165 (1177), K. Venkata- 
ramiah v. Seetharama Reddy, AIR 1963 SC 
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1526, Jayanta Mohan Chatterjee v. Jagat 
Mohan Chatterjee; AIR 1972 Cal 88 and 
also four decisions all reported in (1907) 6 
Cal LJ. They are Ram Ratan Sahu v. Mohant 
Sahu, (1907) 6 Cal LJ 74; Hazari Mull v. 
Janaki Prosad, (1907) 6 Cal LJ 92; Ramyad 
Sahu v. Bindeswari Kumar Upadhay, (1907) 
6 Cal LY 102 and Udit Chobey v. Rashika 
Prasad Upadhya, (1907) 6 Cal LJ 662. 

51. So with the citation of authorities 
I ask myself: whether the provisions of 
Order 41, Rule 27 of the Code of Civil Pro- 
cedure should be applied with caution? The 
answer is yes, I again ask myself is there 
any reason to adopt, in preference to the 
established line of authority of the Federal 
Court and the Supreme Court to the effect 
that it was the duty of the Trial Court to 
note the subsequent events and changes in 
law, the new argument sought to be made 
on behalf of the Respondent? I can see 
none. I find that there is abundance in the 
aforesaid decisions for holding that the view 
which we have taken in accepting the docu- 
ments as additional evidence is correct. I 
have given anxious consideration during the 
course of the argument and thereafter. I 
have found so clear an opinion on the prin- 
ciple laid down by the aforesaid decisions 
that I deem it unnecessary to state in detail. 
I have felt bound to consider that this could 
be well brought within the principle of those 
authorities which establish that applications 
under Order 41, Rule 27 should be allowed 
in such circumstances, present in the instant 
appeal and the Court should take note of the 
subsequent events for the proper decision of 
the appeal. 


52. Tf any doubt could possibly be 
said to have existed on the documents filed 
before the Trial Court, the subsequent history 
and the other transactions viz., the plaintiff's 
Deeds of Sale would prove beyond any un- 
certainty that the plaintiff respondent had 
acted and had been still acting upon the 
said award. It seems to us that the respec- 
tive Sale Deeds by the plaintiff respondent 
are the strong evidence of an assertion of 
his title based on the award, which could 
hardly have been made if he had not accept- 
ed and acted upon the award and if he had 
really been out of possession from the time 
of the award. 

53-54, (After discussing the oral evi- 
dence on the point His Lordship concluded as 
follows): 

55. We, therefore, see no answer to 
the submission of the Advocate for the ap- 
pellant and express a concluded opinion that 
all the above acts by all the parties afford 
ample and trustworthy material to hold that 
the award has been acted upon by all the 
parties. The singular consequence that my 
first impression remains as my second impres- 
sion after long and due consideration. There 
is overwhelming emphasis of the same 
throughout the case. I have got no hesita- 
tion to find that the parties ratified the seg- 
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ments made in the award on all the points, 
upon which they had agreed, fell to be mada 
by the Tribunal of Arbitration to which the 
parties had consented to it. 

56. We have also felt bound to con- 
sider that the case could be brought well 
within the principle of those authorities whicn 
establish that any irregularity or defect, if 
any, in the making the award may be cured 
by the waiver implied from the act of the 
party in going in before the arbitrators and 
taking his chance of a favourable decision 
and thereafter acting on the said decision to 
the injustice of the other side. Otherwise it 
would have involved a compromise of the 
strict legal rights of the parties. 

57. The Trial Court cited no good 
law, no custom and no principle for arriving 
at a contrary conclusion. It is perhaps hard. 
ly necessary to add that we have neither the 
right nor the duty to enquire into the merits 
of the award made by the arbitrators. 

58. Even if for argument’s sake it be 
held that the plaintiff had not acted upon 
the award, a question might still arise whe- 
ther a suit would lie on the original cause of 
action which was discharged by accord and 
satisfaction. The Madras High Court in a 
Full Bench decision reported in AIR 1964 
Mad 1 (FB), O. Mohamed Yusuf v. S. Hajee 
Mohammed Hussain discusses the prin- 
ciple. We deem it unnecessary to rest 
our judgment on any general proposition such 
as this. The further proposition that the pro- 
visions of Section 2 (15) of the Stamp Act 
cannot give life to the award is based upon 
a confusion of thought. This has only to be 
Stated to be rejected. Any fruitless expen- 
diture of time and money, should, if possible, 
be avoided. 


59. There is another insurmountable 
difficulty in allowing the suit to be decreed 
when in fact all the parties including the 
plaintif respondent had for many years en- 
joyed the fruits of the award and when it 
is impossible to restore the parties tọ the 
position they were in, even if all the acts of 
the arbitrators including the making of the 
award were to be considered null and void. 
It must not be forgotten that the plaintiff 
respondent could not be allowed to gain on 
both grounds. The plaintiff declared in the 
documents of sale tbat there was no co- 
sharer in the sold out properties. The result 
would be that the defendant appellant would 
not be able to preempt. If the plain- 
tiff is allowed to get the decree the defendant 
appellant had to suffer on both grounds. We 
cannot allow that. The plaintiff must now 
accept the consequences of his action. It is 
seen that the protests and the appeals of the 
plaintiff respondent were not frequent and 
visible. He must be deemed to have accept- 
ed the award even in the midst of protest 
and in self-defence. We think that he took 
his chance of a favourable decision in going 
before the arbitrators and the matter in dis- 
pute was finally determined by the chosen 
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nominees. It is patently clear that the plain- 
tiff’s entire grievance against the award was 
that he was not satisfied with the allotment 


and the procedure (see his evidence at 
page 56). 
69. There are, however, further 


matters which find grounds of defence to the 
suit and the support of the appeal. 


63. It is said for the appellant that 
even null awards require to be set aside by 
suits. The judgment of P. B. Mukharji, J. 
(as his Lordship then was) in the case of 
Pushraj Puranmal v. Clive Mills Co. Ltd., 
AIR 1960 Cal 180 (paragraph 11) was relied 
on. According to the appellant, the respon- - 
dent should have come to the Court under 
Section 14 (2) of the Act to strike the award 
down but as the respondent’s right is no 
longer alive the suit is not maintainable. The 
present suit though on the surface appears 
to be alright is not maintainable, as in fact 
it challenges the award as nullity. 


62. To appreciate the true nature 
and reach of the decision upon this point 
strong reliance was made on the dictum of 
Chief Justice Chakravartti laid down in para- 
graphs 11, 13, 20, 24 and 25 in the Full Bench 
decision in the case of Saha & Co. v. Ishar 
Singh Kripal Singh & Co. reported in AIR 
1956 Cal 321 (FB). 

63. Then it is submitted for the res- 
ponani that the majority view in the said 

Bench decision (Bench is also comprised 
of Chakravartti, C. J., Lahiri, S. R. Dasgupta, 
P. B. Mukharji and Bachawat, JJ.) is other- 
wise. We find that the scope of Ss. 30 and 
33 of the Arbitration Act 1940 was elaborate- 
ly discussed in the said decision. It is also 
said on behalf of the respondent that the 
onus of previous partition by the award is 
on the defendant appellant which has not 
been discharged in the present case. 


64, In reply the appellant referred to 
us a Bench decision of the Nagpur High 
Court in the case of Nathulal Khunilal v. 
Beharilal Bisheshwarlal reported in AIR 1952 
Nag 65 in which a single Bench decision of 
this Court of Das, J. in the case of Manick 
Lal Memani v. Shiva Jute Bailing Ltd. re- 
ported in (1948) 52 Cal WN 389 had inter 
alia held that a person not a party to an 
award can file a suit. 

65. Here Mr. Sakti Nath Mukherjee 
for the appellant urges the next point that 
the enforcement of an award by a suit is 
not barred. Our attention was drawn that 
the suit was a suit for partition and all the 
parties are in a sense the plaintiffs. The 
principle laid down by the Supreme Court 
in the case of Satish Kumar reported in AIR 
1970 SC 833 (supra) that the original cause 
of action namely the agreement between the 
parties revives. A decision of this Court in 
the case of Munshilal and Sons v. Modi Bros. 
reported in (1947) 51 Cal WN 563 (574 and 
575) = ILR (1948) 1 Cal 81 was placed 
before us, 
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66. For the respondent the reply was 
that the existence or otherwise of the Arbitra- 
tion Agreement may be set up as a defence 
under Section 34 of the Arbitration Act but 
no such case has been made by the defen- 
dant appellant. 

67. Some time has been taken by 
both sides in efforts to persuade us to decide 
these points but all these propositions are 
narrow and academic. They need not be as- 
sumed for the purpose of the present deci- 
sion and should not detain us further. The 
very object of acceding to an arbitration was 
to adopt an alterative by which the question 
of the dispute might be settled and recourse 
to the Civil Courts avoided. 

68. Inasmuch as we hold that the 
award has the binding effect on the parties 
and has been acted upon, it would be a work 
of supererogation to discuss the above points 
raised. In order to prevent misconception 
the more desirable course for us would be 
to abstain from expressing any opinion what- 
ever upon these questions. 


69. I want to say that from the law- 
ful agreement the parties should not be allow- 
ed to retire unless the scope and object of 
the same cannot be executed or unless it be 
shown that some manifest injustice will be 
the consequence of binding the parties to 
the contract. I am of opinion that it is not 
in the power of the respondent simply at 
his mere will and pleasure to revoke the 
authority of the arbitrators in whose appoint- 
ment he has concurred or to ignore the awara 
passed by them. 

70. Upon the whole matter we are 
unable to come to any other conclusion; 
rather it is our duty not to agree with the 
findings of the Court below. We find that 
the properties were joint and were partitioned 
or were directed to be partitioned by the 
award in the way in which the instrument 
declares them to be allotted. We declare that 
the award is valid and ought to be sustain. 
ed and the decree of the Court below ought 
to be reversed being inconsistent with the 
maintenance of the award. 


71. The logical result of the view 
which we have first expressed would be to 
allow the appeal. The Trial Court allowed 
the suit to stand. We would dismiss the 
Same in its entirety as the case of the plain- 
tiff respondent fails. The judgment and the 
decree of the Trial Court are accordingly 
set aside. The plaintiff respondent No. 1 
should be condemned in all the costs in- 
curred in this litigation upto this Court, hear- 
ing fee being assessed at ten gold mohurs 
however much we regret the necessity of 
passing such an order. Would all go well 
we should only hope that there would be 
no further litigation between the brothers. 

ENGUPTA, J. :— 72, I agree. 
Appeal allowed. 
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Index Note :— (A) Arbitration Act (X of 
1940), S. 20 (4) — Order of reference under 
~- Observations by the Court do not amount 
to directions. 

Brief Note:— (A) The order recited ex- 
istence of dispute and consequential arbitra- 
tion-agreement and furthter observed that 
questions as to satisfaction of terms and con- 
ditions and quantum of compensation to be 
awarded were to be decided by Arbitrator. 

Held, that the observations did not 
amount to directions and the questions were 
to be decided only if raised and since such 
was not the case Arbitrator was right in not 
going into those questions, 

While deciding questions of fact, even 
if Arbitrator records findings based on some 
material before him without assigning 
reasons, the findings are nonetheless conclu- 
sive and the court cannot enter upon discus- 
sion of evidence when there is no error on 
the face of award. (1949) 53 Cal WN 828, 
Distinguished; AIR 1923 PC 66, AIR 1967 
SC 378, AIR 1967 SC 1030 and AIR 1971 
SC 696, Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 696 = (1971) 3 SCR 282, 

Allen Berry and Co. (P) Ltd. v. 
Union of India 
AIR 1967 SC 378 = (1967) 1 SCR 
633, Bungo Steel Furniture (Pvt.) 
Ltd. v. Union of India 9 
AIR 1967 SC 1030 = (1967) 1 SCR 
105, Firm Madanlal Roshanlal v. 
` Hukumchand Mills Ltd., Indore 9 
(1949) 53 Cal WN 828, Chhogmal 
Rawatmal v. Sankal Chand G. Shah 
AIR 1923 PC 66 = 50 Ind App. 324, 
Champsey Bhara and Co. v. Jivraj 
Balloo Spinning and Weaving Co. Ltd. 9 

ORDER:— This is an application for 
setting aside the award dated June 25, 1970 
made by Mrs. Pratibha Bonnerjea, an ad- 
vocate of this Court mainly on two grounds. 
It is firstly argued that by the order made 
under Section 20 of the Indian Arbitration 
Act, 1940 the arbitrator was directed to de- 
cide the question whether or not the terms 
and conditions of the contract of insurance 
had been satisfied by the petitioner herein. 
The second argument is to the effect that 
the arbitrator was guilty of legal misconduct 
inasmuch as she was clearly wrong in ap- 
preciating the evidence adduced before her 
and in making her award for Rs. 20,000/- 
in favour of the claimant. 

2. In support of his first contention 
Dr. Das has referred to the order made by 
Mallick, J., which reads as follows:— 
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“As indicated before there is clearly a 

dispute as to whether the insurance com- 
pany is liable to compensate. Whether or 
not, the terms and conditions have been 
satisfied and the petitioner is entitled to 
compensation are questions to be decided 
by the Arbitrator. It is not for me to ex- 
press any opinion on it. Suffice it to state 
that in the facts of the case, it has been 
proved to my satisfaction that there is an 
arbitration agreement and that there is a 
dispute which is covered by the arbitration 
agreement.” 
Before Mallick, J., it was contended that there 
was no arbitration agreement which could be 
filed. In this case only the cover note was 
issued. Since the arbitration clause was in 
the policy, which had not been issued, there 
was no subsisting arbitration agreement 
between the parties. Mallick, J., came to the 
finding that the cover note contained provi- 
sions to the effect that in consideration of 
the insured having paid or agreed to pay 
the premium, the goods set out in the pro- 
posal form were held covered against bur- 
glary and house breaking as from March 
19, 1964 according to the terms and condi- 
tions of the company’s usual form of policy 
unless notice had been previously given that 
the proposal had been declined. On the basis 
of the said clause the Court came to the 
finding that there was an arbitration agree- 
ment. The Court also was satisfied that there 
was a dispute between the parties which was 
covered by the said arbitration agreement 
and on that basis the Court made the order 
under Section 20 of the Indian Arbitration 
Act, 1940. Under these circumstances the 
above observations made by Mallick, J., re- 
garding the terms and conditions of the 
policy and whether the same had been satis- 
fied or not cannot be construed to be an 
order directing the arbitrator to go into the 
said question. The above observations clearly 
meant that such questions, if raised before 
the arbitrator would be considered and gone 
into by the arbitrator and the Court had 
nothing to do with the same. The arbitra- 
tion agreement is the creature of the parties 
alone and the Court cannot add to it. Ac- 
cordingly, the first contention of Dr. Das 
cannot hold good and is rejected. 


3. In support of his second conten- 
tion Dr. Das had sought to-rely on the evi- 
dence adduced before the arbitrator and has 
contended that the evidence regarding the 
value of the lost articles and ornaments is 
such that the arbitrator was clearly wrong 
in making an award for a sum of Rs. 20,000/- 
and in making such award the arbitrator is 
guilty of legal misconduct. Dr. Das draws 
my attention to the letter dated March 25, 
1964 written to the Officer-in-charge of the 
Police Station at Rourkela wherein it was 
stated that the weight of the lost gold was 
to the extent of 200 tolas whereas Sitaram 
in his evidence has said that the weight of 
the gold would be about 100 tolas. Then 
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again, Sitaram in his evidence has named 
the ornaments but such names of ornaments 
did not tally with the list of ornaments 
mentioned in the letter to the police written on 
March 25, 1969. Dr. Das also contends that 
the contract of insurance is a contract of in- 
demnity and accordingly the claimant must 
give evidence of value in order to succeed. 

4, It appears that the arbitrator in 
taking the award has not given any reason. 
The operative portion of the award runs as 
follows:— 

“Now I the said Pratibha Bonnerjea 
having entered into the said reference, took 
evidence, and heard, examined and carefully 
considered the allegations of both the par- 
ties and their oral and documentary evidence 
as well as the arguments of respective law- 
yers and having duly and carefully consider- 
ed the whole matter submitted to me, do 
hereby make my award as follows:— 

“I award— 

(1) That the plaintiff is entitled to 
Rs. 20,000/- from the defendant; 

(2) That both the plaintiff and the de- 
fendant will pay and bear their respective 
costs of the Special Suit and the Reference 
excepting any cost which might have been 
expressly awarded by the Hon’ble Court in 
favour of either of the parties.” 

5. On the face of the award there 
exists no error of law. It is not a case that 
the arbitrator made the award on the basis 
of no evidence at all. It is not a case where 
the arbitrator without hearing the parties or 
by refusing to examine any witness has come 
to the finding in making the award. In this 
case there is no allegation that she came to 
the finding or made the award without any 
material before her. The argument of Dr. 
Das boils down to this viz., that so far as 
the appraisement of the evidence was con- 
cerned she failed to appraise it properly and 
as such she was guilty of legal misconduct. 

6. Dr. Das has relied on the case of . 
Chhogmal Rawatmal v. Sankal Chand G. 
Shah, (1949) 53 Cal WN 828 where the Divi- 
sion Bench of this Court observed that it was 
legal misconduct to decide that there was an 
extension of the due date when there was 
absolutely no evidence in support of it and 
really no material before the arbitrators to 
justify such a finding or a conculsion. In 
deciding that case the Division Bench at 
page 830 further observed: 

“It is impossible for any arbitrator to 
hold in favour of extension without any 
evidence and without any material. It is not 
a matter which is within the special know- 
ledge of the arbitrators as businessmen of 
experience and they can only decide that the 
due dates of the contract were extended pro- 
vided there were some materials before them 
on the point. They may be right or they mav 
be wrong but they are entitled to come to 
a conclusion if there is evidence or if there 
is material on which they can determine the 
Matter. But in the absence of any evidence 
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or any material or even any allegation to 
that effect they are guilty of legal misconduct 
if they come to any such finding or deter- 
mine damage on the basis of extension.” 


7. In my opinion, the above case is 
clearly distinguishable in the facts and 
circumstances of this case. In the case before 
me there was sufficient material before the 
arbitrator to decide that question. The agent 
of the insurance company had given evidence 
about valuation and there was hardly any 
cross-examination on that. Moreover, the 
arbitrator had before her the other oral and 
documentary evidence. The point was raised 
before her and arguments were advanced and 
the parties asked for a decision on that point 
and on the basis thereof the award was 
made. The award does not give any reason. 
It does not contain any error on the face of 
it. Accordingly, it would be sheer guesswork 
if the Court would try to find out how she 
came to that conclusion and made the award. 
In my opinion, the observations made in the 
above Division Bench judgment cannot help 
the petitioner but rather the same are in 
favour of the respondent in the facts and 
circumstances of this case. 


8. Dr. Das has relied on several other 
cases but, in my opinion, the same have no 
application to the facts and circumstances of 
this case. 

9. To my mind, the principle laid 
down in the case of Champsey Bhara & Co. v. 
Jivraj Balloo Spinning and Weaving Co. 
Ltd., reported in AIR 1923 PC 66 applies to 
this case. The said principles have been ado- 
pted and applied by the Supreme Court in 
the case of Allen Berry & Co. (P) Ltd. v. 
Union of India, reported in AIR 1971 SC 
696, in the case of Firm Madanlal Roshan- 
lal v. Hukum Chand Mills Ltd., Indore re- 
ported in AIR 1967 SC 1030 and in the case 
of Bungo Steel v. Union of India. reported 
in AIR 1967 SC 378. 

10. In my opinion, on the basis of 
the evidence adduced before her both oral and 
documentary, and on the basis of the mate- 
tials before her she was quite competent to 
come to the findings regarding valuation and 
further that the plaintiff would be entitled 
to Rs. 20,000/- from the defendant and to 
make the said award. All that the Court can 
consider under such circumstances is whether 
there were materials before the arbitrator to 
make such an award and once that has been 
done, the Court should no longer guess in 
what manner and how such evidence was ap- 
praised or weighed by the arbitrator in com- 
ing to the decision in a case where no reason 
has been given in making the award. I am 
satisfied that there is no error of law on the 
face of the award and the arbitrator is not 
guilty of any legal misconduct. I accordingly 
reject the contentions of Dr. Das on this 
point also. 

11. The result, therefore, is that this 
application is bound to fail and the same be 
and is hereby dismissed with costs. 


Calcutta Corporation 


v. Dhirendra Nath (S. Mukharji J.) ALR. 


12. By consent tbe judgment upon 
award matter is treated as on the day’s list. 
43. It is ordered by Court that there 
will be judgment upon award and the decree 
is passed thereon. The award holder is en- 
titled to the costs for filing the award and 
to the interest on decree as provided in the 
Indian Arbitration Act, 1940. 
‘Application dismissed 
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possessing person im possession without re- 
course to law — Person found not entitled 
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Nani Kumar Chakravarti and Tapas 
Roy, for Appellants; R. C. Deb with D. Basu 
and H. Deb Burman, for Respondents. 

SABYASACHI J..— 
is an appeal arising out of an order of P. K. 
Banerjee, J., dated 21st of September, 1970. 
On the 5th of December, 1870, by a con- 
veyance the Secretary of State of India in 
Council conveyed about 200 Bighas of land 
commonly known as Dhapa to the Justice of 
Peace for the town of Calcutta for conser- 
vancy of the City of Calcutta. In or about 
1880 the said Dhapa Dumping Ground was 
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thereafter leased out to Bhabanath Sen, the 
predecessor-in-interest of the Sens, the res- 
pondent to the present appeal, in considera- 
tion of the lessees agreeing to pay the rent 
partly in cash and partly by doing work of 
unloading refuse wagons at their own costs 
and expenses. Since thereafter the Sens and 
their predecessors-in-interest were holding a 
substantial portion of the said Dhapa land 
popularly known as “Dhapa Square Mile” as 
Jessees under the Corporation of Calcutta. 
On the 29th of July, 1909, the lease was re- 
newed for a further period of 22 years. 
Thereafter by a resolution the lease was ex- 
tended upto 31st of December, 1930. Prior 
to 31st December, 1930 the District Survey 
and Settlement operations were undertaken in 
the area and the Assistant Settlement Officer 
held that the Sens were “Occupancy Raiyats” 
within the meaning of the Bengal Tenancy 
Act. After the expiry of lease notice to quit 
was served on the Sens. In 1933 Title Suit 
No. 70 of 1933 was instituted against the 
Sens in the First Court of the Sub Judge, 
24-Parganas, Alipore, for ejectment and for 
arrears of rent, mesne profits and for a de- 
claration that the decision of the Assistant 
Settlement Officer as to the status of the 
Sens as “Occupancy Raiyats” with regard to 
the said lands was erroneous and without 
jurisdiction. On the 17th of June, 1935 by a 
decree passed in the said suit, Sens were 
directed to make over khas possession of the 
lands in their possession and in the posses- 
sion of the tenants. In August, 1935 Sens 
preferred an appeal to this High Court from 
the said decree and obtained stay of the 
operation of the said order. It appears that 
thereafter Sens approached the Corporation 
of Calcutta, for an amicable settlement of 
the pending appeal. Petition of compromise 
was filed in the said appeal embodying cer- 
tain terms. Under the terms the status of 
the Sens as lessees was confirmed. On the 
23rd March, 1936 a resolution was passed by 
the Corporation of Calcutta to settle all dis- 
putes on the terms and conditions set out 
therein. On the Ist of April, 1936, a fresh 
lease (service tenure lease) was entered into 
for a period of 30 years in consideration of 
the Sens agreeing to perform the service of 
unloading refuse wagons free of charge and 
also to pay cash rent in addition to the ser- 
vice as provided in the said agreement, 
commencing from Ist of April, 1936 between 
the Corporation of Calcutta and the Sens 
and their predecessors-in-interest with the 
option to the lessees to renew the lease for 
a further period of 20 years. Option mea- 
tioned in the said lease was stipulated to be 
exercised one year prior to the expiry of the 
lease. The said lease inter alia provided as 
follows: 


“Provided also and these presents and 
upon the express condition that if the said 
yearly cash rents hereby reserved or any 
part thereof shall at any time be in arrear 
and unpaid for one calendar month after 
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the same shall have become due (whether 
any formal or legal demand thereof, shall 
have been made or not) or if the lessees 
shall, at any time, fail or neglect to carty 
out the work of unloading refuse and silt 
wagons in the manner and according to the 
terms and conditions hereinbefore provided 
except for reasons and cause beyond their 
control such as pestilence, epidemic or con- 
tinued strike among labourers, riot, vio- 
lence of mob, civil commotion, enemy ac- 
tion, air raid, earthquake, fire, flood or 
tempest or irresistible force of nature, or 
shall at any time fail or neglect to perform 
or observe any of the covenants conditions 
or agreements herein contained and on their 
own part to be performed and observed, or 
if the lessee while the said demised premises 
or any part thereof shall remain vested in 
that shall become subject to the insolvency 
law, or, make any arrangement or compro- 
mise with their creditors, or, permit any ex- 
ecution to be levied on the demised premises, 
or if the assigns of the lessees, being a com- 
pany, shall enter into liquidation whether 
compulsory or voluntary, then and in such 
case it shall be lawful for the lessors or any 
person or persons duly authorised by them 
in that behalf to re-enter after the due notice 
and upon failure on the part of lessees to re- 
move the cause or make good the breach, 
to the satisfaction of the lessors within a 
reasonable period, into or upon the demised 
premises or any part thereof.” Lease Deed, 
however, was executed on 17th April, 1962. 
On the 12th of June, 1936 decree was pass- 
ed in the appeal mentioned hereinbefore by 
consent of parties in the terms and conditions 
in the petition for compromise which was 
treated as part of the decree. 


2. On the 12th of February, 1954 the 
West Bengal Estates Acquisition Act, 1953 
came into force. Thereafter notice was serv- 
ed by the State of West Bengal on the Cor- 
poration of Calcutta and the Sens alleging 
that the said Dhapa land had vested in the 
State of West Bengal under the said Act and 
as such all rents due from and payable by 
the occupiers of the land should be paid to 
the State of West Bangal. In 1959 this 
notice was challenged by the Sens and the 
Corporation of Calcutta in two separate ap- 
plications under Article 226 of the Constitu- 
tion, being C. R. Nos. 1027 and 1132 of 
1959 in this High Court. Rules nisi and 
interim injunctions were issued restraining 
the Government and its officers from giving 
effect of the said notice until disposal of 
the said Writ petitions. On the 18th of 
June, 1960, during the pendency of the said 
proceedings the Governor of West Bengal 
promulgated the Ordinance No. VI of 1960 
amending Section 6 (1) (h) of the said West 
Bengal Estates Acquisition Act, 1953 by in- 
corporating a proviso thereto. The effect of 
this proviso will require consideration in this 
appeal. After the enactment of the said 
Ordinance on 31st August, 1960, this Court 
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by its judgment and order disposed of the 
said Writ Applications, The ordinance was 
thereafter replaced by an Act. Sinha, J., (as 
his Lordship then was), in his judgment and 
order recorded the fact that it was admitted 
by counsel for the Government that regard 
being had to the Ordinance No. VI of 1960, 
he could not urge that the memorandum 
and/or notification could be given effect to. 
The learned Judge observed that the admit- 
ted position was that the lands had vested in 
Government but that the Corporation was 
entitled to retain the lands and had in fact 
retained the lands in accordance with the 
said Act and that the contractors or vheir 
sub-lessees continued to have their rights as 
before. On the 17th April, 1962 a formal 
Deed was executed between the parties which 
was with effect from 1st of April, 1936. On 
the 8th of February, 1965, the Sens claim to 
have exercised their option of renewal as con- 
tained in the said lease dated 17-4-1962, for 
a further period of 20 years and requested 
the Corporation of Calcutta to renew the said 
lease accordingly. On the 24th of March, 
1965 a resolution of the Standing Town 
and Planning Improvement Committee of 
the Corporation of Calcutta was passed re- 
commending grant of lease of further 400 
bighas of land to the Sens. In May, 1965 
the Corporation of Calcutta under the terms 
of the lease, granted further 400 bighas of 
land to the Sens on the same terms and 
conditions as set out in the said resolution. 
On 3ist March, 1966 the lease expired. In 
April, 1966 the Sens paid rent for the addi- 
tional 400 bighas of land under the said 
lease. The Corporation of Calcutta granted 
a receipt indicating that the said sum has 
been kept in suspense account. Between 
August, 1966 and September, 1967 there was 
correspondence between the Corporation of 
Calcutta and the Sens wherein the Corpora- 
tion of Calcutta requested the Sens to give 
possession of 171 bighas of land within the 
said Dhapa Land, failing which the Corpora- 
tion authorities would enter into the land for 
the purpose of dumping garbage. In Decem- 
ber, 1967 the Sens again paid rent for about 
400 bighas of land and the Corporation kept 
that amount in suspense account. 


3. It is alleged that in May, 1969, one 
Sri Prasanta Kumar Sur, was elected the 
Mayor of the City of Calcutta. It was fur- 
ther alleged by the petitioners that the said 
Mayor was given a reception at Dhapa by 
the local people belonging to and/or being 
followers of the Communist Party of India 
(Marxist). Since July, 1969, it is further 
alleged by the petitioners, that the followers 
and/or supporters of the said political party 
had been forming themselves into unlawful 
assemblies in front of the Dhapa Katchari 
and had shouted provocative and filthy slogans 
and had threatened the Sens and their em- 
ployees as also the tenants with dire con- 
sequences unless the Sens vacated the said 
Dhapa area. It is the case of the petitioners 
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that since early November, 1969 the said per- 
sons and/or followers of the Communist 
Party of India (Marxist) prevented the em- 
ployees of the Sens from collecting Dan, and 
Britti from the Fariahs. It is further alleged 
by the petitioners that Fariahs in the usual 
course came to the Dhapa katchari and sug- 
pested to the Sens that printed slips should 
be given to them in acknowledgment of Te- 
ceipt of such Dan and Britti. In December, 
1969 the Sens caused slips to be printed and 
directed their employees to hand-over the 
same against the payment of Dan and Britti 
to the Fariahs. The allegation of the peti- 
tioners is that since Ist of December, 1969 
the followers and supporters of the said poli- 
tical party in furtherance of what the peti- 
tioners call unlawful conspiracy, daily looted 
and cut away the crops standing on the said 
lands and brought them in front of the 
Katchari and started selling them openly to 
the people and misappropriated the sale pro- 
ceeds. On the 2nd December, 1969 the Cor- 
poration of Calcutta alleged that the Sens 
had failed and neglected to arrange for un- 
loading of wagons filled with garbage which 
were alleged to have been sent by the Cor- 
poration of Calcutta to the said dumping 
ground. On the 7th of December, 1969 Sri 
Sur, as the Mayor of the Corporation of 
Calcutta, it is alleged, presided over a meet- 
ing organised by the C. P. I. (M) at Dhapa 
and made an inciting speech. On the 24th 
of December, 1969 the petitioners made an 
application under Art. 226 of the Constitu- 
tion of India. P. K. Banerji, J., issued a 
rule nisi whereby the respondents Police Of- 
ficers in the said rule were directed to per- 
form the statutory duties and other respon- 
dents were restrained from committing any 
of the criminal acts complained of in the said 
petition. It is alleged that on 24th of 
December, 1969 a copy of the order passed 
by this Court was duly communicated to the 
Corporation of Calcutta through the Sens’ 
Attorney. On the 25th of December, 1969 
the petitioners state, that the order passed by 
P. K. Banerji, J. was duly published and 
printed in the daily issue of the Statesman. 
It is the case of the Corporation of Calcutta 
that it came to know of the aforesaid order 
of P. K. Banerji, J., on the 31st of December, 
1969 from the letter written by the 
Sens’ Solicitor. On the 2nd of January, 1970 
the Corporation of Calcutta passed a resolu- 
tion at 6-00 P. M. authorising the Commis- 
sioner of Calcutta to take immediate posses- 
sion of the Dhapa land. The resolution is 
as follows: — 

“Resolved : 

L That all the lands which were previous- 
ly demised in favour of M/s. D. N. Sen and 
others and occupied by them including the 
agents and servants and all persons claiming 
under them, and or held by them in terms 
of Lease Deed dated 17th April, 1962 which 
expired on 31st March, 1966, be immediate- 
ly taken possession of by the Commissioner 
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on behalf of the Corporation of Calcutta 
under. proviso to Clause (h) of sub-section (1) 
of Section 6 of the West Bengal Estates 
Acquisition Act, 1953 (West Bengal Act 1 of 
1954) for purposes of the Corporation namely 
tmaintenances of essential conservancy ser- 
vices of the city, improvement; modification 
and augmentation in the methods and arrange- 
ments for garbage and other waste disposal 
at Dhapa and utilisation of the Dhappa lands 
for its requirements. ; 

Il. The Commissioner be directed to issue 
notice forthwith on the persons concerned to 
deliver possession of the land noted above to 
the Corporation of Calcutta by 10 a.m. on 
3rd January, 1970. 


II. Resolved also that in the event of 
failure of those concerned to comply with 
the notice to deliver possession, the Commis- 
sioner is directed to take delivery of posses- 
sion on behalf of the Corporation of Calcutta 
on 3rd January, 1970 or as immediately as 
possible thereafter.” 

Pursuant to the aforesaid resolution the Com- 
missioner issued a notice to the Sens which 
is in the following terms :—~ 

“Corporation of Calcutta 

I am to forward herewith for your in- 

formation and compliance a copy of the re- 
solution of the Corporation of Calcutta dated 
2-1-1970. You may deliver possession ac- 
cordingly at 10 a.m. on 3rd January, 1970 at 
the Office of the Municipal Railways at 
Dhappa to the Chief Valuer and Surveyor of 
Corporation of Calcutta on behalf of the Cor- 
poration of Calcutta. This may kindly be 
treated as Notice as desired in the resolu- 
tion of the Corporation of Calcutta dated 
2nd January, 1970.” 
It is the case of the petitioners that the said 
notice was hung up at about 10 p.m. in the 
night at the residence of the petitioners. On 
the 3rd January, 1970 at 9 a.m. an applica- 
tion was moved by the Sens under Art. 226 
of the Constitution of India before P. K. 
Banerji, J., whereupon his Lordship was pleas- 
ed to issue a rule calling upon the Corpora- 
tion and the other appellants to show cause 
and was pleased to issue an interim order of 
injunction restraining the appellants and each 
one of them and their servants and agents 
from taking possession of the said lands, 
known as “Dhappa Square Mile” and from 
acting on the basis of the said resolution dated 
2nd of January, 1970. It is the case of the 
petitioner that the order was communicated 
to the appellants over phone and by Special 
Messenger round about 9-30 a.m.; on the 
other hand it is the case of the appellants 
that the Corporation of Calcutta took the 
possession of the said land excluding the 
Katchari House without the knowledge of 
the said order of injunction. On the 5th of 
January, 1970 an application was moved for 
contempt against the appellants and a rule 
has been issued and an ad interim order of 
injunction has also been made. The said 
application is still pending. 
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4. From the interim order in the ap- 
plication under Art. 226 of the Constitution 
the Corporation of Calcutta preferred an ap- 
peal and on 9th January, 1970 the interim 
order passed by P. K. Banerji, J., was varied 
by the Appellate Court to the extent that 
the order would not prevent dumping garbage 
in the area in which dumping of garbage had 
been actually done upto 4th of January, 1970. 
The application under Art. 226 made by the 
Sens challenging the resolution of the 2nd of 
January, 1970 came up for hearing before 
P. K. Banerjee, J., and by a judgment deliver- 
ed on the 21st September, 1970 the rule nisi 
has been made absolute and the resolution 
dated 2nd of January, 1970 has been quashed 
and set aside and it has been further observed 
that the Corporation of Calcutta was not en- 
titled to take possession in the manner pur- 
ported to be done and furthermore as the 
question whether the Corporation took posses- 
sion was highly disputed, the learned Judge 
directed restoration of possession to the Sens. 
This is an appeal directed against the said 
order and judgment of P. K. Banerji, J. 
dated 21st September, 1970. 


5, The point for consideration that 
arises in this appeal is whether the Corpora- 
tion was entitled to pass the resolution dated 
2nd of January, 1970 and take action in the 
manner done. The first question that has to 
be considered in this case is, whether proviso 
to Section 6 (1) (hb) of the West Bengal 
Estates’ Acquisition Act 1953 applies to this 
case. It is the case of the Corporation of 
Calcutta that the aforesaid proviso applies 
and the action taken by the Corporation of 
Calcutta in passing the impugned resolution 
is sanctioned by the said provision. It was 
further contended that notice requiring the 
said land in terms of the said proviso had 
been given though under the Act no notice 
was necessary. It was further the case of 
the Corporation of Calcutta that in the afore- 
said circumstances the Sens had no locus 
standi to maintain this application under 
Art. 226 of the Constitution. The petitioners 
have no right to the property in question. 
The case of the respondents Sens on the 
other hand is, that the proviso to Section 6 
(1) (h) of the West Bengal Estates Acquisition 
Act, 1953 does not apply to the service tenure 
lease held by the Sens and as such the action 
of the Corporation of Calcutta is not sanc- 
tioned by the said provision. It is further their 
case that in any event the Corporation of 
Caleutta was not entitled to take forcible 
possession, or possession without any Te- 
course to a proper proceeding for pos- 
session in a proper Court. Section 6 (1) 
(h) does not, according to the Sens, authorise 
the act of taking unilateral possession by the 
Corporation of Calcutta. In order to deter- 
mine this controversy it is necessary to refer to 
the relevant provisions. According to the West 
Bengal Estate Acquisition Act, 1953, an ‘in- 
termediary’ means a proprietor, tenure holder, 
under tenure holder or any other intermediary 
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above araiyat ora non-agricultural tenant and 
includes a service tenure holder and, in rela- 
tion to mines and minerals, includes a lessee 
and a sub-lessee. It has also been provided 
in sub-section (p) of S. 2 of the said Act 
that the expressions used in the West Bengal 
Estates Acquisition Act and not otherwise 
defined, have in relation to the areas to which 
the Bengal Tenancy Act applies the same 
meaning as in that Act, and in relation to 
other areas meaning as similar thereto as 
the existing law relating to land tenures ap- 
plying to such areas, permits. Section 6 (1) 
(h) is in the following terms :— 


“6. Right of intermediary to retain cer- 
tain lands— (1) Notwithstanding anything con- 
tained in Sections 4 and 5, an intermediary 
shall, except in the cases mentioned in the 
proviso to sub-section (2) but subject to the 
other provisions of that sub-section, be en- 
titled to retain with effect from the date of 
vesting — 

(h) Where the intermediary is a local 
authority, Jand held by such authority, not- 
withstanding such land or any part thereof 
may have been let out by such authority: 

Provided that where any land which has 
been let out by any local authority is retain- 
ed by such authority under this clause, no 
person holding such land shall have any right 
of occupancy therein, and every such person 
shall be bound to deliver possession of the 
land to the local authority when required by 
it for its purposes;” 

In the instant case the Corporation of Cal- 
cutta is a local authority and it has retained 
the land in question. The question is whe- 
ther the Sens are the persons, who can be 
said to have any “right of occupancy” in the 
said land. “Occupancy” is a term used in 
the Bengal Tenancy Act. Section 4 (b) of 
the Bengal Tenancy Act, 1885 states that oc- 
cupancy raiyats are those raiyats having right 
of occupancy in the land held by them and 
non-occupancy raiyats are those not having 
any such ‘right of occupancy’. ‘Occupancy 
rights’ is an expression used in the Bengal 
Tenancy Act to define certain rights which 
were subsequently given to certain classes of 
raiyats. The question is whether the expres- 
sion “the right of occupancy” used in the 
proviso to Section 6 (1) (h) has been used to 
mean the persons like the Sens, who are 
service-tenure-holders in Calcutta. It has been 
contended on behalf of the Sens that the 
Statute has not used the expression “right of 
occupation”, it has used the expression “right 
of occupancy”. Whe same has specified mean- 
ing in relation to the Bengal Tenancy Act 
and according to that meaning the Sens are 
not covered. The expressions “occupancy” 
and “occupation” are words which derive their 
meaning from different acceptances of the 
verb occupy, the former being used to ex- 
press the state of holding or possessing any 
object, the latter to express the act of taking 
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possession of or keeping in possession. He, 
who is in occupancy of land has the right of 
occupation., The question is, when the statute 
uses the expressions “right of occupancy” and 
“delivery of possession” in the proviso to 
Section 6 (1) (h) of the Act in what sense 
has the statute used these expressions? It 
has to be remembered that the proviso to 
Section 6 (1) (h) was not originally in the 
Act. It was introduced by the amending 
Act of 1960. In the statement of objects 
and reasons of the Act introducing the proviso 
it has been stated that the said amendments 
were being introduced for removal of certain 
difficulties for expeditious preparation of the 
Compensation Roll and to remove certain 
difficulties in laying down a simplified pro- 
cedure for the preparation of Compensation 
Roll and also to remove certain lacunae. It 
has to be remembered that at the time when 
the Ordinance was introduced first litigation 
was pending regarding notice to the Corpora- 
tion of Calcutta for delivery of possession of 
the lands in question. The Corporation of 
Calcutta as well as the Sens had challenged 
the same. In Civil Rule No. 1132 of 1959 
on 31st August, 1960 it was recorded that 
the undisputed position was that the lands 
had vested in the Government but the Cor- 
poration of Calcutta was entitled to retain 
the lands and in fact had retained the lands, 
and the contractors and their sub-lessees had 
continued to have their rights as before. This 
position was reiterated in view of the Ordin- 
ance VI of 1960 introducing the proviso to 
Section 6 (1) (b). A good deal of argument 
was advanced on the question whether the 
Bengal Tenancy Act at all applies to the 
lands in question and whether if the Bengal 
Tenancy Act does not apply the right of oc- 
cupancy referred to in proviso to Section 6 (1) 
(h), covered the lands held by the Sens. It 
is not necessary for us to go into that ques- 
tion. Jt appears that the expression, ‘right of 
occupancy’ taken in its ordinary sense would 
mean the right of occupation and would cover 
the case of the lands held by the Sens. The 
expression ‘right of occupation’ would un- 
doubtedly have been a happier expression to 
cover the case of the Sens but the idea of 
‘tight of occupation’ would be included in 
the expression ‘right of occupancy’ if it is 
not construed in the technical sense of the 
Bengal Tenancy Act. P. K. Banerji, J., has 
not specifically determined the question whe- 
ther the proviso to Section 6 (1) (h) of the 
West Bengal Estates Acquisition Act, 1953 
applies to this case or not. His Lordship 
has held even if Section 6 (1) (h) has ap- 
plication, that does not authorise the Cor- 
poration of Calcutta to take possession in 
the manner purported to be done and to 
deprive the Sens of their possession of the 
land. His Lordship has further referred to 
the decision in F. A. 69 of 1935 referred to 


hereinbefore in the Civil Appellate Juris- 
diction of this Court wherein it was confirm- 
ed that the Sens were not the “occupancy 
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raiyats.” It is true that the Sens were not 
the “occupancy  raiyats” in the sense of 
Bengal Tenancy Act in view of the decision 
in Suit No. FA 69 of 1935. But the proviso 
to Section 6 (1) (b) was introduced later and 
the proviso does not use the expression ‘oc- 
cupancy raiyats’, It uses the expression ‘right 
of occupancy’. In view of the legislative 
history of the provision in the background 
of the fact that it was a West Bengal Act 
in which the Corporation of Calcutta was 
one of the important local authorities and 
in view of the fact that the right of occupancy 
by its ordinary connotation would cover the 
cases of right of occupation of persons other 
than occupancy raiyats of the Bengal Tenancy 
Act, we are of the opinion that proviso to 
Section 6 (1) (b) applies to the instant case 
and the Corporation of Calcutta was entitled 
to take recourse to the said proviso for the 
purpose of obtaining the possession of the 
lands if such lands were required for its own 
purpose. 


6. The Corporation of Calcutta had 
given a notice. It was contended, the notice 
given was short. Undoubtedly it is true. The 
notice should have been given for a longer 
period. Counsel for the Corporation of 
Calcutta contended that the proviso did not 
contemplate giving of any notice or of any 
hearing before giving of the notice. So far 
as the contention of giving hearing is con- 
cerned, we are of the opinion that Counsel 
for the Corporation of Calcutta is right in 
his contention that no hearing is required; 
after all when the landlord seeks to recover 
the possession from a tenant in respect of 
property let out the law does not enjoin that 
the tenant should be heard before the issuance 
of the notice. It is also true that the section 
in specific terms does not require any notice 
as such. In this connection reliance was 
placed on sub-section (2) of S. 10 of the 
West Bengal Estates Acquisition Act, which 
specifically requires written order to be served 
in the manner laid down therein, But it ap- 
pears to us that the expression “when ree 
quired by it” by the local authority used in 
the proviso contemplates that the land in 
question in order to be delivered under the 
said proviso should be required by the local 
authority for its purpose and that state of 
affairs cannot happen unless that require- 
ment is made known. Therefore it appears 
to us though the section does not contem- 
plate service of any formal notice in terms 
of the proviso but the scheme of the Act 
and the language used suggest that the re» 
quirement of the local authority for its own 
purpose should be made known to the per- 
sons who are required to deliver up thei 
possession. An intimation or a notice there- 
fore is necessary and that intimation and 
notice should also be a reasonable one. What 
is reasonable and proper, however, depends 
upon the facts and circumstances of each 
particular case. In the instant case in view 
of the history of correspondence between the 
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parties and in view of the fact that it is not 
the case of the Sens that had any longer 
pericd of notice been given to them they 
would have delivered up the possession and 
that there was difficulty in compliance with 
the notice because of shortness of the period, 
we do not think that we can hold that in the 
facts and circumstances, the notice given was 
short. We must however observe that tha 
notice should have given longer time for com- 
pliance. Some grievance was made of the 
fact that the resolution was passed on a 
Friday at 6-00 p.m. in order to deprive the 
Sens of the opportunity of moving the Court 
before taking possession of the land by the 
Corporation of Calcutta. Some grievance was 
also made of the notice of agenda on which 
the resolution of the Corporation was passed. 
In view of the fact that Friday is the normal 
day for holding the Corporation Meetings 
and in view of the papers regarding agenda 
and the relevant provisions and the rules, and 
procedure of the Corporation of Calcutta 
placed before us we are of the opinion that 
there is no substance in this grievance of the 
ens. 


7. Arguments were advanced before 
us on behalf of the Sens contending that they 
had legal rights to be in occupation of the 
lands in question. It was urged that they 
were not ‘occupancy raiyats’ but were holding 
over under service tenure lease. It was con- 
tended that the lease was executed in 1966 
after coming into operation of the West Bengal 
Estates Acquisition Act, 1953 and it had con- 
ferred new rights. Further it was contended 
that under the lease the petitioner had the 
right to exercise the option and the moment 
the option was exercised the lease automatical- 
ly stood extended and the corporation was 
not entitled to take the action it has done. It 
was further contended that Section 53 A of 
the Transfer of Property Act applied and the 
Sens were holding the land in part perfor- 
mance of the agreement to renew the lease 
and the Corporation had accepted rent, so 
the Corporation was not entitled to act in 
any manner denying the Sens the rights under 
the option. It was further contended that 
Sec. 116 of the Transfer of Property Act ap- 
plied and reliance was placed on Satdal Basini 
Dasi v. Lalit Mohan Dey, 68 Cal WN 1036 
= (AIR 1965 Cal 55). On behalf of the 
appellants it was submitted that the provi- 
sions of the Transfer of Property Act did 
not apply to the Jand in question. It appears 
to us that in view of our finding that proviso 
to Section 6 (1) (h) of the West Bengal Esta- 
tes Acquisition Act, 1953, applies, these con- 
tentions cannot be accepted. If the proviso 
to Section 6 (1) Gh) applies, then it cannot 
be contended that there was any con- 
tract contrary to the provisions of the said 


statute. Furthermore it has been already held 
that the Corporation of Calcutta was an in- 
termediary and had retained the Jand under 
the West Bengal Estates Acquisition Act, 1953 


512 Cal. [Prs. 7-10] 


in the judgment D. N. Sinha, J., which is 
binding on the parties. It has to be remem- 
bered that the Corporation of Calcutta ac- 
cepted payment of amounts after the exer- 
cise of the so called option for renewal with- 
out. prejudice to its contentions and kept the 
amounts received in Suspense Account. In 
view of the provisa to Section 6 (1) (h) of 
the West Bengal Estates Acquisition Act, 1953, 
the petitioner was not entitled to be in pos- 
session after the Corporation of Calcutta had 
required the land for its own purposes. There 
Was some argument on the question whether 
the Transfer of Property Act applied to this 
case at all. We need not, however, enter into 
that controversy in the view we have taken. 


8. The next argument, which is an 
important question, is whether even if the 
proviso to Section 6 (1) (b) applies, the Cor- 
poration of Calcutta was entitled to take 
action in the manner done. If the Corpora- 
tion of Calcutta, it was contended, wanted 
to take possession of the land, the Corpora- 
tion of Calcutta should have taken recourse 
to the proper proceedings in Courts of law 
and not having done so, was not entitled to 
take unilateral action in the manner it has 
done. Before we consider this controversy, 
there is another aspect, which has to be con- 
sidered, i.e, whether the Corporation of 
Calcutta has taken possession of the land 
forcibly by removing the occupation of the 
Sens or has taken possession on the surrender 
of the property. It was contended on behalf 
of the Sens that there was no surrender as 
the Sens had always expressed the desire and 
the intention to retain the possession so much 
so that they had asserted their right by hav- 
ing taken proceeding in the Court and that 
they were forced to abandon some of the 
functions because of the activities of the sup- 
porters of the Communist ' Party (Marxist) 
which were instigated by the then Mayor of 
the Corporation of Calcutta. It is perhaps 
true that Sens had failed to perform certain 
of their obligations under the lease in res- 
pect of the garbages and clearing the wagons. 
It is also perhaps true that the said situation 
was created because of the then prevailing 
condition in that area which might have been 
generated by some sections of the supporters 
of the Mayor. But in view of the specific 
clause which dealt with the right of forfei- 
ture of lease on the ground of the failure 
of the lessees to perform their obligations 
under the lease, but which also exonerated 
the lessees if such failure was due to civil 
commotion, riots or situation beyond their 
control, and in view of the facts and circum- 
stances as revealed from the petition and the 
evidence and the correspondence annexed 
therewith, it appears to us that it could not 
be said that the Sens had failed to perform 
their obligations under the lease under the 
circumstances in which the lease could be 
forfeited. In any event the Corporation of 


Calcutta had not forfeited the lease in terms 
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of the clause of the lease. The Corporation 
of Calcutta had purported to act in terms of 
the proviso to Section 6 (1) (h) of the said 
Act. Therefore it is not necessary to enter 
into the controversy whether the Sens had 
failed to perform their obligations under the 
lease and the consequenses thereof. It fur- 
ther appears to us that having regard to the 
correspondence between the parties and the 
conduct of the Sens regarding the assertion 
of their right, it cannot be accepted that 
they had abandoned the lands in question or 
surrendered the land and the Corporation of 
Calcutta took possession of the same there- 
after. It appears to us that factually the posi- 
tion seems to be that the Corporation of 
Calcutta and its officers have unilaterally 
taken the possession of the land without 
recourse to any Court of law. It is true that 
they might not have used force at the rele- 
vant time in taking possession because the 
Sens were absent at the time when the pos- 
session was actually taken. But that is wholly 
irrelevant. 


9, There is another controversy whe- 
ther the possession was taken at all. Accord- 
ing to Sens, the possession had not been 
taken. There was also controversy whether 
the possession had been taken with the notice 
of injunction or without the notice of injunc- 
tion. Regarding the controversy whether the 
possession was taken with the notice of in- 
junction or not, we do not intend to decide 
that controversy, because that controversy is 
the subject-matter of the contempt proceed- 
ings, but inasmuch as P. K. Banerji, J., has 
proceeded and directed restoration of posses- 
sion of land, we have to proceed on the basis 
that the possession had been taken. The 
question therefore that requires consideration 
is whether the possession taken by the Cor- 
poration unilaterally after the notice under 
proviso to Section 6 (1) (h) had been given, 
without recourse to any proceeding in any 
Court is valid or justified and further whe- 
ther in such case the dispossessed party has 
any legal right to maintain an application 
under Art. 226 of the Constitution. In view 
of our finding that the proviso to Section 6 
(1) (h) applies, it must be held that the peti- 
tioner has no right to continue in posses- 
sion and is bound to deliver up the posses- 
sion. But the main contention on behalf of 
the Sens is that even if, they are not entitled 
to be in possession, they cannot be dis- 
possessed without recourse to a proper pro- 
ceeding in a Court of Jaw. In this connec- 
tion reliance was placed on several decisions, 
it would be necessary to refer to some of 
them, 

10. In the case of Bishan Das v. State 
of Punjab, AIR 1961 SC 1570 (1571) — it 
was found that one, R, with the permission 
of the State on behalf of the joint family 
firm had built a Dharmashala, temple and 
shops on land belonging to the State and 
had managed the same during his lifetime. 
The Dharmashala was built for the benefit 
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of travelling public and the members of the 
public offered worship in the temple. After 
R’s death, the petitioners, the other members 
of the joint family, continued the manage- 
ment but subsequently the petitioners were 
dispossessed of the property by an executive 
order passed by the S. D. O. in pursuance 
of directions given by the Deputy Commis- 
sioner and the management of the pro- 
perties was placed in charge of the Muni- 
cipal Committee. The petitioners filed a 
writ petition under Article 32 of the 
Constitution challenging the action of the Gov- 
ernment. It was beid that the petitioners 
could not be held to be trespassers in respect 
of the Dharmashala, temples and shops 
owned, nor could it be held that the Dhar- 
mashala, temple and shops belonged to the 
State, irrespective of the question whether 
trust created was of the public or private 
nature. A trustee even of a public trust 
could be removed only by a procedure known 
to law. He could not be removed by an ex- 
ecutive fiat. A person who had bona fide put 
up constructions on land belonging to others 
with their permission would not be a tres- 
passer, nor would the buildings so constructed 
vest in the owner of the land by the appli- 
cation of the maxim quicquid plantatur solo, 
solo cedit. Hence it was held that in res- 
pect of the dharmasala, temples and shops 
the state (trust?) had not acquired any rights 
whatsoever merely by reason of their being 
on the land belonging to the State. If the 
State thought that the construction should 
be removed or that the condition as to re- 
sumption of the land should be invoked, it 
was open to the State to take appropriate 
legal action for the purpose, even if the State 
proceeded on the footing that the trust is a 
public trust, it should have taken appropriate 
legal action for removal of the trustee. It 
was well recognised that a suit under Sec- 
tion 92, Civil P. C., might be brought against 
persons in possession of the trust property 
even if they claimed adversely to the trust, 
that is, claimed to be owners of the property 
or against persons who denied validity of 
the trust. The State or its executive officers 
could not interfere with the rights of the 
others unless they could point to some specific 
rule of law which authorised their action. It 
was held that the executive action in that 
case was destructive of the basic principle of 
rule of law. It was further held that the 
tespondents had in that case clearly violated 
the fundamental rights of the petitioners who 
were bona fide in possession by depriving 
them of the possession of the properties by 
executive orders and therefore the orders 
should be quashed and the respondents should 
be restrained from interfering with the peti- 
tioners in the management of those properties, 
It should be remembered that in the afore- 
said case there was no legal sanction for the 


action taken by the State. Here the res- 

pondents have acted in seeking delivery by 

virtue of legislative provision of the proviso 
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to Section 6 (1) (h) of the West Bengal Estates 
Acquisition Act, 1953. In the case before 
the Supreme Court the action was passed 
merely on the executive decision. There was 
neither, any legislative provision sanctioning 
executive decision nor any authority of any 
judicial tribunal authorising the action. Fur- 
thermore in the case before the Supreme 
Court it was found that the structures of the 
buildings were not properties of the State 
and State had no right over the said struc- 
tures of the dharmasala or the building. In 
the instant case the dispute relates to the 
land held by the Sens. If the proviso to Sec- 
tion 6 (1) (h) of the West Bengal Estates 
Acquisition Act applies, then the Corporation 
of Calcutta undoubtedly has the right to 
recover the said land. It has further to be 
Temembered that in this case the Katchari 
Buildings belonging to the Sens has not been 
taken possession of. The petitioners in the 
case before the Supreme Court were held to 
be in bona fide possession of their property 
and they could not be deprived of the pro- 
perty by executive order. In this case the 
Sens are not being sought to be deprived of 
their property by any executive order but the 
Corporation of Calcutta is acting in pursu- 
ance of the legislative sanction in terms of 
the proviso to Section 6 (1) (h) of the said 
Act. From the aforesaid features, it appears 
to us, that the facts of the instant case are 
materially different from the facts before the 
Supreme Court. The next case which re- 
quires consideration is the decision in the 
case of State of Orissa v. Ram Chandra, 
AIR 1964 SC 685. There the Supreme Court 
observed that though the jurisdiction of the 
High Court under Art. 226 was wide, the con- 
cluding words of the Article clearly indicat- 
ed that before writ or an appropriate order 
could be issued in favour of a party, it 
should be established that the party had a 
Tight and the said right was being illegally 
invaded or threatened. The existence of a 
Tight was thus the foundation of a petition 
under Art. 226. There the Supreme Court 
further found that property had been grant- 
ed by the State on conditions which made 
the grant resumable, after resumption it was 
the grantee who moved the Court for ap- 
propriate relief, and that proceeded on the 
basis that the grantor State had reserved to 
itself the right to resume might seek to re- 
cover possession of the property without filing 
a suit. Where, therefore, in such a case the 
grantee moved the High Court under Art. 226 
for a writ against the State and the High 
Court came to the conclusion that the ques- 
tion of title could not be tried in the writ 
proceedings, it followed that no right could 
be postulated in favour of the grantee on 
the basis of which the writ could be issued 
in his favour under Art. 226. In such a 
case the High Court was not justified in issu- 
ing a writ to protect the possession of the 
grantee, because the Supreme Court observed, 
mere possession of property, for however 
long a period might have been, would not 
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clothe the possessor with any legal title if 
it was shown that the possession was under 
a grant from the State which was resumable. 
Such long possession might give the legal 
right to protect his possession against third 
parties, but as between the State and the 
grantee, possession of the grantee under a 
resumable grant could not be said to confer 
any right on the grantee which would justify 
a claim for a writ under Art. 226 where the 
grant had been resumed. The mext case 
which requires consideration is the decision 
in the case of Yeshwant Singh v. Jagdish 
Singh, AIR 1968 SC 620. There the Court 
was concerned with Quanoon Ryotwari 
Gwalior State Samvat, 1974. It was held 
there that after extinguishment of tenancy 
right under Section 82 sub-section (3) land- 
lord had no right to re-enter. He should ap- 
proach Court for dispossession of tenant 
under Section 137 of the Act. Forcibly tak- 
ing possession was therefore illegal. The 
Supreme Court referred to the decision of 
the Midnapore Zamindary Co, Ltd. v. Naresh 
Narayan Roy, 51 Ind App 293 = (AIR 1924 
PC 144) where the Privy Council had ob- 
served “in India persons are not permitted 
to take forcible possession; they must obtain 
such possession as they are entitled to through 
a Court”. The aforesaid decision of the 
Supreme Court was an appeal arising out of 
an application under Art. 227 of the Cop- 
stitution from a decision of the Board of 
Revenue. The Supreme Court was not con- 
cerned with the right to maintain an applica- 
tion under Art. 226 of the Constitution. Re- 
liance was also placed on the decision in the 
case of Mohanlal v. State of Punjab, 1970 
Ren CJ 95 (SC), wherein the Supreme Court 
observed that under our jurisprudence, even 
an unauthorised occupant could only be 
evicted in the manner authorised by law. 
This was the essence of law. The aforesaid 
observation was made in an appeal arising 
out of an order by the High Court in an 
application under Art. 226 of the Constitu- 
tion in respect of the order of the Collector 
directing eviction of the appellants from the 
leased property under the Punjab Public Pre- 
mises- and Land (Eviction and Rent Recovery) 
Act, 1959, which had been declared ultra 
vires by the Supreme Court. The question 
was again considered by the Supreme Court 
in the decision in the case of State of Orissa 
v. R. C. Indra Kumar (P) Ltd., AIR 1972 SC 
2112. There the Supreme Court observed 
that where the petitioner claimed that he was 
the assignee of the licensee and the renewal 
of the mining lease in his favour has been 
illegally cancelled it was his duty to prove 
that he had a legal right to continue in pos- 
session of the mines and that he had complied 
with every necessary thing for obtaining the 
renewal. Unless the legal right was esta- 
blished the High Court exercising writ juris- 
diction could not grant him any relief. 


11. The ratio of the aforesaid deci- 
sions seems to be that in order to be entitled 


to relief under Art, 226 of the Constitution 
to prevent interference with his property the 


petitioner must establish a legal right to the 
property in question. If the petitioner as- 
serts a right which prima facie establishes a 
legal right and which requires adjudication 
then the Court must enquire into that right 
and if that right is established then interfer- 
ence with. that right in appropriate cases, sub- 
ject to other conditions regarding Art. 226 
of the Constitution, should be prevented by 
appropriate orders. If, however, the peti- 
tioner’s right is not established or is not found 
to be tenable then the petitioner is not en- 
titled to any relief. In the instant case the 
Sens are asserting to be in possession of the 
land, the appellants are asserting their rights 
by virtue of the proviso to S. 6 (1) (b) of 
the said Act. We have held that Sens have 
no right to be in possession of the land, after 
the notice had been given by the Corpora- 
tion. But the question is whether even in 
such a case the Corporation of Calcutta was 
obliged to institute proceedings for recovery 
of possession on the failure of the Sens to 
comply with the notice under Sec. 6 (1) (h) 
proviso of the Act. As the Sens have no 
Tight to remain in possession of the land 
after the notice had been given under the 
proviso to Section 6 (1) (h) of the said Act 
and in view of the fact that land in ques- 
tion originally belonged to the appellants and 
had been given to the predecessors in in- 
terest of the Sens upon certain terms and 
conditions, which in view of the proviso to 
the aforesaid section, do not give the Sens 
any right to remain in possession, the Sens 
are not entitled to any relief under Art. 226 
of the Constitution. Reliance may be placed 
on the observations of the Supreme Court in 
the case of AIR 1964 SC 685. Furthermore, it 
appears to us that where the State or the 
local authorities by executive fiat without the 
sanction of the law or the authority of any 
judicial authority interferes with the right or 
possession of a person, such interference will 
be prevented by appropriate order under 
Art. 226 of the Constitution but where a 
local authority or State or a statutory body 
interferes with the possession, in assertion of 
its property rights and dispossesses a person 
of his possession in which he has no right to 
be in possession under the law, even without 
any of the processes of the Court of law, 
such a person is not entitled to any relief 
under Article 226 of the Constitution to be 
put in possession; he may be entitled to 
other reliefs in other proceedings. We are 
not concerned with that. P. K. Banerji, J., 
has relied on the observations of the Sup- 
reme Court in the case of Virendra Singh v. 
State of Uttar Pradesh, AIR 1954 SC 447 
at p. 455, But the said observations were 
made in the context of different set of facts: 
There it was'found by the Supreme Court 
that the absolute manfi grants of lands made 
by the Rulers of erstwhile States of Chakari 
and Saviola which were independent States 
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under the paramountcy of the British Crown 
before the integration of the States into the 
United States of Vindhya Pradesh and their 
subsequent accession to the Indian Dominion 


could not be revoked as an act of the State © 


by the State of Uttar Pradesh in consulta- 
tion with the Government of India after 
coming into force of the Constitution of 
India. The Supreme Court observed that it 
was not concerned with the question whether 
the State would have rights to set aside the 
grants in the ordinary Courts or whether it 
could deprive the petitioners of these pro- 
perties by legislative process. In the afore- 
said context the Court directed possession to 
be restored to the petitioners. 


12. Some argument was advanced on 
the question whether the instigation of the 
unlawful activities on the part of the sup- 
porters of the political party to which the 
Mayor belonged at the relevant time had led 
to the situation in which at the time of the 
occupation, the corporation found Sens were 
absent from the land. If, what the Sens alleg- 
ed is true, then undoubtedly that was unlaw- 
ful. But the propriety or the legality of the ac- 
tion of the supporters of the Mayor is not at 
issue in this application. The political party or 
supporters of the Mayor and the Cor- 
portion of Calcutta are different entities 
in the eye of Jaw. The problems connected 
with such activities by political parties and 
supporters of those controlling governmental 
and local bodies have to be tackled. But in 
this application we are concerned with the 
legality of the action of the Corporation and 
its officers. 


13. It was argued that possession in 
this case was taken with notice of injunction 
issued by P. K. Banerji, J. and such posses- 
sion was null and void; the Corporation of 
Calcutta, however has asserted that the posses- 
sion was taken without the notice of the 
order of P. K. Banerji, J. It is an admit- 
ted position today, that possession is with the 
Corporation of Calcutta. P. K. Banerji, J., 
has directed restoration of possession and 
the Appellate Court passed interim orders 
pending hearing of the appeal on the basis 
that possession is with the Corporation of 
Calcutta. We have not decided the question 
whether possession was taken with notice of 
order of injunction. That is subject-matter 
of contempt application. If there has been 
any violation of the order of P. K. Banerji, J., 
that will be dealt with in accordance with 
law. But in the view we have taken and in 
view of our conclusion that the petitioners 
have no right to be in possession of the pro- 
perty the petitioners are not entitled to any 
relief under Article 226 of the Constitution. 


14. In the aforesaid view of the mat- 
ter this appeal is allowed and the order and 
judgment of P. K. Banerji, J., dated 2ist 
September, 1970, are hereby set aside and 
the application by the petitioners, the Sens, 
under Article 226 of the Constitution, is dis- 
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missed. In the facts and circumstances of 
the case the parties will pay and bear theis 
own. costs. 


SANKAR PRASAD MITRA, C. 
I agree. 
i Appeal allowed. 


AIR 1973 CALCUTTA 515 (V 60 C 119) 
AMARESH ROY, J. 


Bimalendu Bhusan Das, Appellant v. 
Firm Mitra and Ghosh, Respondents. 


aoe Appeal No. 760 of 1968, D/- 14-3- 


Index Note: — (A) Transfer of Property 
Act (1882), Section 106 — Notice to quit — 
Date of expiry — Transfer of rented premi- 
ses —— New tenancy commences from date of 
transfer —- Notice will expire on previous 
date of the following month. 

Brief Note: — (A) Where the rented 
premises are transferred by the landlord to 
another and the purchaser accepts the month- 
ly rent from the tenant a new tenancy is 
established between the tenant and the new 
landlord from the date of the transfer of 
premises, for the purpose of Section 106. 


Thus where the date of transfer was 20-9- 
1965 the month for tenancy is from 20th of 
each month to 19th of the following month. 
Notice bi pear on 31st of the following 
month not terminate the tenancy. 

(Paras 8, 9) 

Index Note: — (B) W. B. Premises 
Tenancy Act (12 of 1956), Section 13 (1) — 
Reasonable requirement of landlord has to 
be weighed with inconvenience of the tenant. 

Brief Note: —- (B) ‘Reasonableness of 
the requirement of the landlord under Sec- 
tion 13 (1) is not merely subjective but alsc 
objective and should be ascertained by the 
Court as a ground for eviction of the tenant 
not only by emphasising the benefits to the 
landlord by way of his financial gain or con- 
venience to his business, but by weighing his 
genuine or real requirement with the incon- 
venience that the tenant will suffer by his 


eviction. (Para 19) 
Cases Referred: Chronological Paras 


AIR 1971 Cal 331 = 75 Cal WN 331, 
Sailendra Nath Ghosal v. Sm. Ena 
Dutt ` 16 


Dilip Kr. Banerjee, for Ganga Narain 
Chandra, for Appellant; P. N. Mitter and 
Probhat Kumar Mukherjee, for Respondents. 

JUDGMENT:— Appellant Bimalendu 
Bhusan Ghose is a tenant in a portion of 
Ground floor of premises No. 65 Keshab 
Chandra Sen Street, Calcutta. He has been 
a tenant there for about 25 or 26 years under 
the previous owner, and occupied entire 


- northern block of the ground floor includ- 
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ing the courtyard and shed therein at a 
monthly rental of Rs. 45/-. The plaintiffs, a 
firm Mitra and Ghosh represented by the 
partners, purchased the property in 1965. Old 
Tent of Rs. 45/- per month continued to be 
paid to the plaintiffs but a portion of the 
old tenancy namely the old bathroom and 
the structure in the courtyard, was taken 
possession of by the landlord and a new 
bathroom was constructed’ and was given to 
the tenant. That was by mutual arrangement 
arrived at on 20th of September, 1965. Trou- 
ble arose when the plaintiffs set up a print- 
ing press in the structure in the courtyard and 
the machine started operating in 1966. Re- 
garding the noise caused by the machine the 
defendant raised protests. The landlord serv- 
ed a notice to quit and termination of the 
tenancy in July 1966 demanding delivery of 
possession on the expiry of last day of 
August 1966 and then instituted the present 
suit on 20th September, 1966. The notice 
(Ext. 1) was issued by a lawyer on behalf of 
his clients, Mitra and Ghosh, and ground 
for eviction mentioned in the notice was 
that the landlord reasonably requires the por- 
tion in occupation of the tenant “for its own 
use and occupation as well as occupation of 
its karmacharies”.. 


2. The tenant contested the suit 
mainly on two grounds first, that a new 
tenancy was created on 20th September, 
1965 under the new landlord at the old rent 
of Rs. 45/- per month. The month of te- 
nancy was therefore from 20th of one month 
to 19th of following month. Therefore the 
notice to quit expiring with the last day of 
August is not a notice expiring with month 
of tenancy and should be held to be insuffi- 
cient to terminate the tenancy under Sec- 
tion 106, T. P. Act. 


3. The second ground of contest rais- 
ed by defendant was that ground for evic- 
tion pleaded does not satisfy the require- 
ment of Section 13 of the Premises Tenancy 
Act, 1956. 


4. On the first of these points the 
learned Trial Judge found’ upon evidence 
that there had been changes brought about 
in the extent of the tenancy in occupation 
of the defendant on 20th September, 1965 
immediately on purchase of the property by 
the present plaintiffs, so much so that a por- 
tion of courtyard with the structure on it 
and the old bathroom were taken possession 
of by the landlord and a new bathroom was 
constructed and given to the possession of 
the tenant. The rent payable by the tenant 
remained the same that was being paid by 
the tenant to the old landlord, that is Rupees 
45/- per month. The rent for Ist to 19th of 
September, 1965, was paid to the old Jand- 
lord and rent from 20th to 30th September 
was paid to the present plaintiff. Thereafter 
rent for full months have been paid under 
receipts according to English Calendar month. 
He also noticed the difference in the descrip- 
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tion of the tenancy appearing between the 
Tent receipts granted by the old landlord des- 
cribing it as “northern portion of the ground 
floor”, and those granted by the plaintiffs as 
“six rooms with bath and privy of the nor- 
thern portion in the ground floor.” 


5. But on those facts the learned 
Judge of the City Civil Court held that it 
did not appear to him that the parties in- 
tended thereby that a new tenancy would be 
brought into being and the nature of modifi- 
cation does not import a new demise. The 
reasons that weighed with the learned Judge 
to hold that view have been expressed in the 
judgment in these terms: 

“The bulk of the subject-matter of the 
tenancy having remained constant, a change 
in the amenities such as having a new bath- 
room in place of an old one, does not, in 
my opinion, create a new tenancy by implied 
surrender of the old tenancy.” 

+ * * * * * 

“Looking at the substance of the matter, 
it is not possible to hold that the old tenancy 
was put an end to by implied surrender and 
a new tenancy was created.” 

* * * * * * 

“Tt is well known that the devolution of 
the interest of the landlords whether by ordi- 
mary succession or by transfer inter vivos, 
does not ipso facto operate to create any new 
tenancy.” : 


* * + * * 


“There is nothing on record to show 
that the parties had agreed that the tenancy 
month should be from the 20th of one month 
to the 19th of the next month.” 


6-7. Mr. Banerjee appearing in sup- 
port of the appeal has contended that the 
learned Judge’s finding is wrong and each of 
the reasons for that finding is erroneous. 
considering the arguments advanced by 
Mr. Mitter for the respondents in his endea- 
vour to repel Mr. Banerjee’s contentions I 
have reached the conclusion that upon the 
facts appearing in the evidence which the 
Jearned Trial Judge has correctly and fairly 
ascertained, his conclusion on the resultant 
effect in fact and legal effect thereof is wrong 
and reasons for that conclusion are errone- 
ous. Mr. Banerjee’s contention should there- 
fore prevail. i 
8. It has to be remembered that rela- 
tionship of landlord and tenant is established 
contractually and their mutual rights and 
liabilities under the law depend on privity of 
contract. When either of the parties trans- 
fers his interest in the property, a new privity 
of contract need be established between the 
parties to establish a relationship of landlord 
and tenant. That happens when a purchaser 
of the landlord’s interest accepts the occupier 
of the tenanted portion as a tenant under 
him by accepting rent, or when the tenant at- 


. torns to the purchaser by paying rent to him 


as a tenant. Acceptance of rent and attorn- 
ment establish the relationship by privity of 
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contract spelled out from those acts of the 
parties. In the event of succession by inheri- 
tance of the interest of either landlord or 
tenant, the successor inherits the property 
with the rights and liabilities under the con- 
tract of tenancy and the privity of the con- 
tract continues, though there may not be any 
act of parties. 

9. In the present case that privity was 
established on 20th September, 1965, in res- 
pect of an altered portion left with and given 
to the occupation of the tenant and new 
relationship of landlord and tenant was 
established. Commencement of that relation- 
ship between the parties is 20th September, 
1965 and that is emphasised by the fact that 
the present landlord accepted rent from 20th 
September, 1965. Common case of the parties 
is that the tenancy was a monthly tenancy 
according to English Calendar. The fact that 
subsequent monthly rents were paid for the 
whole months of that calendar does not ai- 
ter the inescapable fact that the monthly 
tenancy commenced on 20th September. The 
month of tenancy was therefore 20th of each 
month to 19th of following month. that 
being so notice that expired on 31st August 
is not complying with Section 106 of the 
T. P. Act and was ineffective to terminate 
the tenancy, which alone could give the 
plaintiff cause of action for the suit for evic- 
mon On this ground alone the suit must 


10. The other ground urged by Mr. 
Banerjee for appellant is also substantial. 
The ground for eviction of the tenant as ela- 
borated in the plaint is that plaintiffs’ firm 
has a business of booksellers and publishers 
in a room at No. 10, Shyama Charan Dey 
Street, Calcutta. They have office in 4 rooms 
at 84-A, Mahatma Gandhi Road, Store room 
at 7, Tamar Lane and a godown at 12, Pat- 
war bagan Lane. 


11. The plaintiff has installed the 
printing machine in a temporary shed at the 
courtyard. The machine is a costly one and 
due to the temporary shed the costly machine 
was getting rusted and other mechanical dif- 
ficulties, as it was exposed to sun, air and 
tains. 

12. The plaintiffs have stated in the 
plaint. 

“In order to solve the shortage of ac- 
commodation and in order to meet financial 
strain on the business, the plaintiff purchas- 
ed the Premises No. 65, Keshab Chandra Sen 
Street to shift the office, the printing and 
publishing business and also for storing books 
at the suit premises”. 

“The plaintiff requires at least 2 rooms 
on the ground floor for accommodation of 
the printing machine.” 

“The contract of service with Karmacha- 
ties is to provide accommodation. The plain- 
tiff has got as many as 32 Karmacharies and 
at present he has to provide them one room, 
only, at the ground floor, which is under 
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plaintiff’s possession and the demand for fur- 
ther accommodation has been highly voiced 
and failing which one fine morning the door 
of the business shall be closed. Now-a-days 
papers are dear and supply of papers are 
irregular and without storing them before- 
hand, the business could not be running 
smoothly and efficiently.” 

“The plaintiff may, also, be relieved of 
the financial liability to the extent of Rupees 
285/-, which have been paid as monthly rent, 
if, the plaintiff could have the possession of 
the said portion.” 

13. Regarding these contentions of 
the plaintiff the learned Trial Judge rightly 
pointed out that there is no denial of this as- 
pect of the matter by the defendant, who 
only contended that the tenancy held by the 
defendant would fall far short of the total 
accommodation required by the plaintiffs fon 
those purposes. That contention has been 
rejected by the learned court below on the 
reasons mentioned in the judgment which 
may be summarised as:— 

(a) This is no answer to the plea of the 
plaintiff’s requirement. 

this. proves insufficient they can pro- 
ceed against the other tenants. 

(b) It is beyond doubt that their business 
is scattered at so many places. 

(c) Their anxiety to shift some of their 
offices and godowns to the suit premises from 
the. rented premises can be well understood. 

(d) They have made out a case of 
a. requirement in terms of Section 13 
(e) Trade Licence in the name of three 
persons including one who is not a plaintiff 
does not militate against the plea of bona fide 
requirement. 

f) The premises in suit are required rea- 
sonably by the plaintiffs in connection with 
their business. 

14. Mr. Banerjee for the appellants 
relies on the provisions in Section 13 (1) of 
the Premises Tenancy Act, 1956. Clause (f) 
in that Section as it stood at the date of 
the suit has been amended and recast into 
Clauses (f) and (ff). Relevant provision for 
our purpose is what is now clause (ff). In 
that clause the words “the landlord or such 
person is not in possession of any reason- 
ably suitable accommodation” have been add- 
ed which were not in clause (f) as it stood 
before that amendment. But reasonable re- 
quirement was insisted by that unamended 
clause (f) also. 

15. I have held that the words now 
added in clause (ff) were relevant considera- 
tion even before clause (f) was amended and 
the legislature added those words in cl. (ff) 
only by way of abundant caution and legis- 
lative confirmation of decisions of this Court 
holding that for establishing the reasonable- 
ness of requirement plaintiffs needed to show 
that they had not suitable alternative ac- 
commodation in their possession. Otherwise 
the requirement pleaded could not be held 


518 Cal. [Prs. 15-19] Bimalendu v. Firm 


to be reasonable at all. True, for judging 
that reasonableness, financial aspect is also 
a relevant consideration but cannot be made 
a decisive or sole consideration. In that view 
I do not consider the question of validity of 
retrospective effect of the amendment sought 
to be given by Section 13 of the Amending 
Act (Act XXXIV of 1969) to be relevant 
for the purpose of decision of this case. 


16. Reasonableness of the require- 
ment pleaded by the plaintiffs would make 
the question of suitable accommodation exist- 
ing in his possession an essential and rele- 
vant consideration if the case is considered 
under Clause (f) of sub-section (1) of Sec- 
tion 13 as it stood before amendment or if 
the case is considered under Clause (ff) as it 
now stands after amendment, which came 
into force after the decision of this suit in 
the trial Court but during the pendency of 
the appeal in this Court. Whether, that 
amendment is retrospective as Section 13 of 
the Amending Act seeks to make it or that 
provision is ultra vires and the amendment 
is not retrospective as was held by a decision 
of Division Bench of this Court reported in 75 
Cal WN 331=(AIR 1971 Cal 331), (Sailendra 
Nath Ghosh v. Sm. Ena Dutt). It was told 
that the question is awaiting decision in some 
other litigations and for that reason I de- 
ferred delivering this judgment for a length 
of time since the conclusion of hearing of 
this appeal. No decision on the point has 
been brought to notice upto now and on 
deliberation I have reached the conclusion 
that on the facts of the present case, rte- 
trospectivity of the amendment or otherwise 
has no bearing. 


17. The learned Trial Judge has held 
that 


“Even if the entire accommodation at 
65, Keshab Chandra Sen Street, be insuffi- 
cient the plaintiffs can have some of their 
offices and Godowns outside in rented pre- 
mises, but their anxiety to shift some of their 
offices and Godowns to the suit premises 
from the rented premises can be well under- 
stood. They have made out a case of 
genuine requirement, in terms of Section 13 
(1) (£) of the W. B. P. T. Act, 1956.” and that 
“a business in publications and agencies 
and purchase and sale of books and in print- 
ing has necessarily to be carried on in some 
premises and such a business postulates and 
certainly does not exclude acquisition of 
house for location of such business.” 


18. In my view, those findings are 
not based on sufficient material in evidence 
and their proper consideration, nor are those 
findings sufficient to enable the Court to pass 
a decree for eviction of the tenant on the 
ground of reasonable requirement of the 
landlord for his own occupation under Sec- 
tion 13 (1) of the Premises Tenancy Act. The 
relevant provision insists on “reasonable Te- 
quirement” and not ‘genuine requirement’ or 
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‘bona fide requirements’. For considering 
reasonableness of the requirement pleaded by 
plaintiff it is very material consideration if 
the accommodation existing in the possession 
of the plaintiffs are reasonably sufficient for 
the purposes of their business of Book Sel- 
lers and Publishers. It is common know- 
ledge that in the City of Calcutta there is 
definite concentration of such trade in the 
locality of Shyama Charan Dey Street where 
the plaintiffs have their office and shop. It 
is also well known that essential operatives 
of business of publishers that the Daftaries 
and book binders are to live and work in 
the locality of Patwarbagan Lane. For those 
reasons all Book Sellers and Publishers rea- 
sonably desire to have their offices and busi- 
ness shops in the locality of Shyama Charan 
De Street and their godowns in the locality 
of Patwarbagan Lane to put the printed 
forms within easy reach of bookbinders to 
work in day and night to make the books 
ready for publication and sale. These are 
so loud and notorious facts that those can 
and should be taken judicial notice of by 
the Court for appreciating the evidence 
given in the case and proper decision ac- 
cording to the relevant provision in the Act. 
The learned trial Judge has not devoted any 
consideration. to that aspect. On devoting con- 
sideration to the evidence in the case for 
proper appreciation, I hold that the finding 
of the trial court in favour of the plaintiffs 
cannot be sustained. The plaintiffs have fail- 
ed to discharge the onus to establish that ac- 
commodations which are admittedly in their 
possession in rented premises are not re- 
asonably sufficient for the purposes of their 
business of booksellers and publishers. Cal- 
cutta is a crowded city both for business and 
residential accommodation. -Every inconve- 
nience or feeling of smallness of space or 
anxiety to shift from rented premises to pro- 
perty owned by the plaintiffs may be ‘genuine’ 
or ‘bona fide’ and ‘well understood’ as held 
by the learned Trial Judge, but would not 
make the requirement pleaded reasonable 
within Section 13 of the Act. 


19.- Reasonable requirements within 
the meaning of Section 13 in my view is 
not merely the subjective reasonableness from 
the stand point of the landlord. But it 
means objective reasonableness which should 
be ascertained by considering a subjective 
effect on the tenant as well along with the 
subjective requirement of the Jandlord. In 
other words by weighing the genuine or real 
requirement of the landlord with the incon- 
venience that the tenant will suffer by effect 
of an eviction decree reasonableness of the re- 
quirement of the Jandlord should be ascer- 
tained for its purpose as a ground for evic- 
tion. A requirement that only emphasises 
the benefits intended by the landlord to achieve, 
be it convenience of business, be it financial 
gain by cutting down the rent expenses of 
the landlord or be it the psychological em- 
phasis of concentrating their business in the 
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property owned by the landlord instead of in 
several premises rented by them, without any 
consideration to what the tenant will suffer 
does not in my view satisfy the reasonable 
Tequirement within. the meaning of Sec. 13 
sub-section (1) of the Premises Tenancy Act, 
1956. By applying that standard I hold that 
the evidence in the case do not establish that 
the Jandlord’s requirement is reasonable. For 
that reason also the plaintiff is not entitled 
to the decree prayed for. 

20. In the result, I allow this appeal, 
set aside the judgment and decree passed by 
the Trial Court and dismiss the suit. 

21. There will be no order as to costs 


in this appeal. 
Appeal allowed. 


AIR 1973 CALCUTTA 519 (V 60 C 120) 
CHITTATOSH MOOKERIJEE, J. 


Dr. M. N. De and another, Petitioners 

v. Dr. B. N. Mukherjee, Principal, Calcutta 

atoms Medical College and others, Respon- 
nts. 


eo Rule No. 324 (W)/1973, DJ- 13-3- 


1973. 

Index Note: — (A) West Bengal State 
Medical and Dental Colleges (Admission of 
Students) Rules (1972) — Validity — Admis- 
sion to National Medical College —- Rules 
are not invalid merely because they are not 
framed under Section 6 of Act 17 of 1967 
and are m the nature of administrative 
orders — (X-Ref :— West Bengal Act (17 of 
1967), Section 6). ‘ 

Brief Note: -—— (A) The State Govern- 
ment has power to regulate admission to the 
State Medical Colleges including the National 
Medical College which stood transferred to 
it by Act 17 of 1967. The power to regulate 


admission to the pre-medical course in the’ 


National Medical College is not made depen- 
dent upon prior framing of rules under Sec- 
tion 6 of Act 17 of 1967. No rules have been 
framed under Section 6. Therefore, though 
1972 Rules have no statutory force they are 
not invalid. (Para 11) 

Index Note:— (@®) West Bengal State 
Medical and Dental Colleges (Admission of 
Students) Rules (1972), Rule 6 (4) (a) and (©) 
— Validity — Rule though prescribes differ- 
ent qualifications for Govermment nominees 
and donors’ nominees does mot violate Arti- 
cle 14 of Constitution —- (X-Ref :— Constita- 
tion of India, Art. 14). 

Brief Note: — (B) The reason is that 
Government nominees and donors’ nominees 
do not form one class. Further there is 
jntelligible basis of differential treatment 
between them in the matter of admission. 

(Para 18) 

Nani Coomar Chakraborty, N. C. Sen, 

Paritosh Mookerjee, R. N. Bhattacharya, and 
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M. N. De v. C. N. M. College (C. Mookerjee J.) 


[Prs. 14] Cal 519 


Mihir Chakraborty, for Petitioners; Dipan- 
kar Gupta, Bimal Chandra Basak and J. K. 
Banerjee, for Respondents. 


ORDER:— In the year 1964 the 
petitioner No. 1, who is an eminent medical 
practitioner of Calcutta, decided to make a 
gift of a sum of Rs. 50,000/- (Rupees fifty 
thousand only) to the Calcutta National 
Medical Institute, Gorachand Road, Calcutta. 
On: the 6th August, 1964 the Hony. Secre- 
tary of the said Institute wrote a letter to 
the petitioner No. 1 accepting ‘the said gift 
in the following terms: 

$ continuation of my letter No. 
2/2063/S dated 20-6-64 and subsequent ver- 
bai discussion with you, we shall be glad to 
name a Ward in the Medical Block of our 
Hospital as Dr. M. N. De Block on condi- 
tion that you donate a lump sum of Rupees 
50,000/- to the institute. 

We further agree that you and your 
heirs will be entitled to nominate one student 
possessing qualification as laid down by the 
Governing Body for admission to the Pre- 
medical Course of our College.” 

The second paragraph of the above letter 
dated the 6th August, 1964 has come up for 
interpretation in the present Rule. 


2. In 1967 the Governor of West 
Bengal made an Ordinance, inter alia, for 
providing control, management and mainte- 
mance of the aforesaid institution. called the 
Caleutta National Medical College together 
with the hospitals and dispensaries attached 
thereto. Subsequently West Bengal Act XVII 
of 1967 was enacted replacing the said Ordi- 
nance. With effect from the appointed day 
ie., the 9th June, 1967, at the first instance, 
for a period of ten years the said institution 
stood transferred to the State of West Ben- 
gal and was to remain under the control and 
management of the State Government, I shall 
hereinafter refer to the provisions of sub-sec- 
tions (2) and (3) of Section 3 of Act XVII of 
1967 which provided for recognition of deeds 
of gifts and endowments etc. made to this 
institution and for continuance of its con- 
tract, debts etc. Section 6 of the said Act em- 
powered the State Government to make rules 
for carrying out the purposes of the Act. 

3. The petitioner No. 2 is stated to 
be an adopted daughter of Dr. Miss Tara 
De, who is the daughter of the petitioner 
No. 1. In the year 1971 the petitioner No. 2 
passed the Higher Secondary Examination 
conducted by the West Bengal Board of 
Secondary Education. She secured 565 marks 
and was placed in the second division. The 
petitioners, in paragraph 8 of the petition, 
have set out the marks secured by the peti- 
tioner No. 2 in Mathematics, Physics, Che- 
mistry and Biology subjects of the said ex- 
amination. 

4. On the 17th August, 1972 the 
Governor made the West Bengal State Medi- 
cal and Dental Colleges (Admission of Stu- 
dents) Rules, 1972 for regulating the admis- 
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sion of students to the State Medical Colle- 
ges and the State Dental Colleges in West 
Bengal. Under Rule 3 (3) of the said rules 
the total number of seats in a session in the 
premedical course in the Calcutta National 
Medical College inclusive of the new admis- 
sions and readmissions was fixed at 200 only. 
Rule 4 (1) provided for reservation of a cer- 
tain number of seats for Government of 
India nominees. Under Rule 4 (2) seats were 
also reserved every session for nominees of 
donors in terms of the agreements entered 
into with the donors. Rule 4 (2) stipulated 
that in the Calcutta National Medical Col- 
lege among others one seat would be reserv- 
ed for a nominee of the petitioner No. 1 or 
his heirs. The Rules also laid down the con- 
ditions of eligibility for admission to the pre- 
medical course in the colleges covered by the 
Tules. Besides the conditions in Rule 6 (1) 
regarding residence and citizenship and those 
in Rule 6 (3) regarding the minimum age 
qualifications, Rule 6 (4) laid down the mini- 
mum educational qualifications for candidates 
who seek admission to the Pre-Medical 
course. Rule 6 (4) was in the following 
terms: 

“(4) The candidates for admission to the 
Pre-Medical Course shall have passed the 
Higher Secondary Examination of the Board 
of Secondary Education, West Bengal, or the 
Pre-University Examination of the Calcutta 
University or of the North Bengal University, 
or the University Entrance Examination of 
the Burdwan University, or any other Ega- 
mination of any other Board or University. 
recognised as equivalent by the Calcutta Uni- 
versity for the purpose, with Physics, Che- 
mistry and Biology subject to the following 
conditions: 

(a) For admission against the seats re- 
served in terms of sub-rule (1) of Rule 4 
supra for the nominees of the Government 
of India, the candidates must have passed 
such qualifying Board or University Ex- 
aminations at least in the Second Division. 

(b) For admission against the seats re- 
served in terms of sub-rule (3) of Rule 4 
supra for the Scheduled Castes and Schedul- 
ed Tribes, the candidates must have secured 
a minimum of 40 per cent marks in English 
and 45 per cent marks in the aggregate in 
the three science subjects of Physics, Che- 
mistry and Biology, in such qualifying Board 
or University Examinations. 

(c) For admission against seats other than 
those mentioned in clauses (a) and (b) above, 
the candidates must have secured a minimum 
of 40 per cent marks in English and 50% 
marks in the aggregate in the three science 
subjects of Physics, Chemistry and Biology, 
in such qualifying Board or University Exa- 
minations.” 

5. The Rule 7 provided for submis- 
sion of applications in the manner prescrib- 
ed thereunder. Selection of candidates for 
admission against the general pool was to be 
made strictly on the merit which would be 
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judged by marks secured by a candidate in 
the joint entrance examination. 


6. The petitioner No. 2 had applied 
for admission to the Pre-Medical Course and 
actually sat at joint entrance examination. 
She was not, however, selected on the basis 
of oe for admission against the general 
pool. 

1. The petitioner No. 1 had nominat- 
ed the petitioner No. 2 for admission to the 
Pre-Medical Course of National Medical 
College against the seat reserved for a candi- 
date to be nominated by him in terms of 
Rule 4 (2) (b) (iii) of the West Bengal State 
Medical and Dental Colleges (Admission of 
Students) Rules, 1972. On the 29th Septem- 
ber, 1972, the Principal, Calcutta National 
Medical College, intimated the petitioner 
No. 1 that his nominee had not been found 
eligible for admission on the basis of Govt. 
Order No. Medl/486/2M-43/72 dated August 
17, 1972, of the Department of Health and 
Family Planning, West Bengal. The peti- 
tioner was requested to send a fresh nominee 
according to the Govt. order, referred to 
above. On the 9th October, 1972, the peti- 
tioner No. 1 had written a letter to the Minis- 
ter in charge of the department of Health 
and Family Planning on the subject of nomi- 
nation for admission to the Pre-Medical 
Course. The Assistant Secretary of the de- 
per by a letter dated the 15th Novem- 

, 1972, informed the petitioner No. 1 that 
a candidate nominated for admission against 
the seat reserved for the nominee of a donor 
had to pass, before such admission, the Higher 
Secondary Examination of the West Bengal 
Board of Secondary Education or any other 
recognised examination equivalent thereto 
securing a minimum of 50% marks in the 
aggregate in the three science subjects of 
Physics, Chemistry and Biology. Such pro- 
vision was applicable uniformly to nominees 
of all donors in the Government Medical 
Colleges. It was stated that these rules could 
not be relaxed in favour of any nominee, 


8. At that stage the petitioner moved 
a writ application in this court in the mat- 
ter of admission of the petitioner No. 2 to 
the Pre-Medical Course of the National 
Medical College. Ultimately the said appli- 
cation for a rule nisi was withdrawn. The 
petitioners have set out in paragraphs 26 and 
27 the alleged circumstances under which the 
said earlier application was withdrawn. It is 
not necessary for the purpose of disposal of 
this Rule to decide whether the petitioners 
have correctly stated these facts and I, there- 
fore, refrain from dealing with the same. It, 
however, appears that after the withdrawal 
of the earlier application there was some 
further negotiation between the parties which 
did not however succeed. On the 30th De- 
cember, 1972, the Principal of the Calcutta 
National Medical College wrote a letter to 
the petitioner No. 1 requesting him to nomi- 
nate another candidate who fulfilled the re. 
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irements for admission for the session 
1972-73. At this stage the petitioner filed 
the present writ application and the instant 
Rule was issued. 


9. Mr. Nani Coomar Chakraborty, 
Jearned Advocate for the petitioners, has sub- 
mitted that the gift of Rs. 50,000/- made by 
the petitioner No. 1 was subject to condi- 
tions one of which was that he would be en- 
titled to nominate one student possessing qua- 
lification as laid down by the Governing 
Body to the Pre-Medical Course of the 
National Medical College. Therefore, the 
respondents are estopped from resiling from 
the said agreement and to commit a breach 
of such condition. Mr. Chakraborty has 
contended that the then Secre of the 
National Medical Institute, by his letter dated 
the 6th August, 1964, had agreed that the 
petitioner No. 1 would be entitled to nomi- 
nate one student ‘possessing qualifications as 
laid down by the Governing Body for admis- 
sion to the Pre-Medical Course of our Col- 
lege’. According to Mr. Chakraborty, the 
expression “qualification Jaid down” meant 
such qualifications as were laid down at the 
time of the acceptance of the gift by the 
petitioner No. 1. After transfer of the Ins- 
titution under Section 3 (2) of the West Ben- 
gal Act XVII of 1967 all deeds of gift, en- 
dowment, bequest, trust or otherwise cover- 
ing all properties and assets referred to in 
sub-clause (c) of clause (1) were to be con- 
strued as if they were executed in favour of 
the State Government (vide Section 3 (2) of 
the Act). Under sub-section (3) all contracts, 
debts and liabilities of the institution were 
to be deemed to be contracts, debts and lia- 
bilities of the State Government. Therefore, 
the agreement entered into between the peti- 
tioner and the Calcutta National Medical 
Institute and embodied in the letter dated the 
6th August, 1964 on and from the appointed 
day shall be deemed to be a contract be- 
tween the petitioner and the State Govern- 
ment and the State Government was bound 
by such contract. It has been contended ac- 
cordingly that the State Government was not 
entitled to unilaterally change such agreement 
and to lay down qualifications for admission 
to the Pre-Medical Course different from 
those which were existing at the date of the 
acceptance of the gift made by the petitioner. 
Under the rules which existed at the date of 
the gift the candidates for admission to the 
Pre-Medical Course were not required to ob- 
tain 50% marks in the three science subjects 
for being eligible‘ for admission to the 
Course. Therefore, the State Government 
cannot now override the contract by framing 
Tules in the year 1972 and insist that the 
nominee of the petitioner No. 1 for admis- 
sion to the Pre-Medical Course would be in- 
eligible for admission unless she secured 
50% marks in the three science subjects. Mr. 
Chakraborty has further contended that the 
rules known as the West Bengal State Medi- 
cal and Dental Colleges (Admission of Stu- 
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dents) Rules, 1972 were not statutory rules 
but in the nature of administrative orders. 
Such rules could not override the provisions 
of the Act XVII of 1967 which recognised 
and continued the existing contracts and 
obligations of the National Medical College 
even after the appointed day giving the same 
statutory recognition. According to Mr. Cha- 
kraborty, it was not open to the State Gov- 
ernment to make administrative orders re- 
garding admission to the College without 
framing rules in terms of Section 6 of the 
Act. It has been further contended that the 
aforesaid rules regarding admission framed in 
the year 1972 are discriminatory as they un- 
equally treat the Government nominees and 
nominees of the donors for admission to the 
Pre-Medical Course of the National Medical 
College. 


10. As I have decided to discharge 
this Rule on merits, I need not consider the 
point raised on behalf of the respondents 
that the instant writ application is for en- 
forcement of a contract incapable of specific 
performance. Mr. Dipankar Gupta, learned 
Advocate for the respondents, contended that 
the petitioners’ claim was founded entirely 
on an alleged contract and/or agreement. 
According to Mr. Gupta, this contract was 
akin to personal contracts and agreements the 
performance of the terms of which were 
incapable of being supervised by a Court of 
law. Therefore, a writ would not lie for 
enforcement of such contractual obligations. 
Mr. Chakraborty, learned Advocate for the 
petitioners, disputed this legal position and 
tried to establish that under certain circum- 
stances even contractual obligations of the 
State are capable of being enforced by’ writ 
petitions. As already indicated, I need not 
decide these rival contentions particularly in 
view of the fact that the respondents have 
not disputed the right of the petitioner No. 1 
to nominate a candidate of his choice for 
admission to the Pre-Medical Course of the 
National Medical College and the respondents 
have not tried to repudiate the agreement 
and/or stipulation contained in the letter of 
the Secretary of the National Medical Institute 
dated the 6th August, 1964. But the point 
for _ consideration is whether a candidate 
nominated by the petitioner for such admis- 
sion would be required to fulfil the educa- 
tional qualifications as laid down by the West 
Bengal State Medical and Dental Colleges 
(Admission of Students) Rules, 1972. 


11. Mr. Chakraborty himself did not 
seriously dispute that in the instant case the 
provisions of Section 127 of the Transfer of 
Property Act did not apply in terms and I 
am unable to equate the gift of Rs. 50,000/- 
made by the petitioner No. 1 with ‘an onerous 
gift? within the meaning of Section 127 of 
the Transfer of Property Act. Section 6 of 
the West Bengal Act XVII of 1967 has em- 
powered the State Government to make rules 
for carrying out the purposes of the Act. But 
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I see nothing in the said Act to hold that the 
Government has no power to make adminis- 
trative orders regarding admission to Medi- 
cal Colleges including the National Medical 
College until framing of such statutory rules. 
No statutory rules in terms of Section 6 has 
been yet made by the State Government re- 
garding admission to the National Medical 
College. Therefore, even if the West Bengal 
State Medical and Dental Colleges (Admis- 
sion of Students) Rules 1972 have no statu- 
tory force, they cannot be held to be invalid. 
These rules, not being in conflict with any 
statute or rules made thereunder cannot be 
struck down. The State Government is en- 
titled to regulate admission to the State Medi- 
cal Colleges etc. including Colleges which 
stood transferred by Act XVII of 1967 and 
to issue necessary administrative rules in these 
behalf. I am unable to hold that such re- 
gulation of admission could not be done by 
administrative directions, The power of the 
State Government to regulate admission to 
the Pre-Medical Course was neither expressly 
mor by necessary implication made dependent 
prior upon framing of Rules under Section 6 
of the Act. 


12. It has been rightly contended on 
behalf of the respondents that the agreement 
embodied in the letter of the Secretary of 
the National Medical Institute dated the 6th 
August, 1964 was not self-contained. It re- 
ferred to a previous letter of the Secretary 
of the Institute dated the 20th June, 1964. 
The same has not been produced before me. 
Reference was also. made to a verbal discus- 
sion relating to the offer of the petitioner 
No. 1 to make a gift of Rs. 50,000/- on con- 
dition that a ward in the Medical Hospital 
would be named after him. Further, the 
letter stipulated that the petitioner and his 
heirs would be entitled to nominate students 
for admission to the Pre-Medical course of 
the College. Therefore, such power of nomi- 
nation was likely to be exercised for an in- 
definite length of time and such power would 
be exercisable not only by the petitioner 
No. 1 who is himself an eminent medical 
practitioner but also by his heirs, who may 
have no connection with the Medical pro- 
fession. In exercising such power of nomina- 
tion it was agreed that the choice of the donor 
would be confined to candidates who would 
fulfil the qualification for admission in the 
Pre-Medical Course of the College. The se- 
cond paragraph of the letter dated the 6th 
August, 1964, if properly construed, in my 
opinion, meant that the petitioner No. 1 and 
his heirs would be entitled to nominate one 
student for admission to the Pre-Medical 
Course of the National Medical College who 
possessed qualfications as laid down by the 
Governing Body of the College. Therefore, 
the respondents are right in contending that 
while the Governing Body empowered the 
petitioner No. 1 and his heirs to nominate a 
student for admission, it did not abdicate its 
right to lay down qualification for admission 
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to the Pre-Medical Course of the College. 
Giving a reasonable interpretation to the ex- 
pression ‘qualification as laid down’, the same 
cannot mean such qualification as already laid 
down on the date of acceptance of the gift 
by the petitioner No. 1. It would be only 
reasonable to construe the expression as ‘such 
qualification as may be laid down from time 


to time’. Otherwise it would lead to absur- 
dities. Mr. Chakraborty, appearing on be- 


half of the petitioners, himself in effect con- 
ceded that the expression “qualification as laid 
down” cannot be taken too literally. For 
example, in the year 1964, certain age limits 
with reference to the year 1964 were laid 
down by the then admission rules. The ac- 
ceptance of the petitioners’ view would in its 
extreme form would mean that such qualifica- 
tion regarding age was intended to remain 
unaltered and unchanged for ever, but the 
same would be impossible to fulfil. Further, 
the qualifying examination itself may be 
changed. In future, the Calcutta University 
or any other competent body may prescribe 
different academic qualifications for admission 
to the Pre-Medical Course. According to 
Mr. Chakraborty, subject to these exceptions, 
the agreement between the petitioner No. 1 
and the Secretary of the Institute stipulated 
that the qualifications for admission shall re- 
main unchanged. Once it is held that the 
qualifications for admission of candidates 
chosen by the petitioner No. 1 were not im- 
moutably determined at the time of the ac- 
ceptance of the gift made by petitioner 
No. 1, then there would be no escape from 
the conclusion that the Governing Body of 
the College was entitled to change and/or 
alter the qualifications prescribed for admis- 
sion to the Pre-Medical Course. 


13. In fact, subsequent to the date of 
acceptance of the donation of the petitioners, 
the Government from time to time made 
tules regulating admission to State Medical 
Colleges. The State Government by the West 
Bengal State Medical Colleges (Admission of - 
Students) Rules, 1968 had previously ex- 
ercised its power to lay down qualifications for 
admission to Medical Colleges. It is im- 
material that these Rules might not have pre- 
scribed qualifications different from those 
made in the year, 1964, 


14. Therefore, I hold that the Gov- 
erning Body while accepting the gift made 
by the petitioner No. 1 conferred upon the 
petitioner No. 1 a right of selection of a can- 
didate for the admission to the Pre-Medical 
Course. But they had retained the right of 
prescribing the qualification for admission to 
the Pre-Medical Course. The words ‘as laid 
down’ should be interpreted to mean ‘as may 
be laid down from time to time.’ The peti- 
tioner No. 1 could nominate a candidate who 
was eligible or qualified for admission. 

15. Selection of candidates for admis- 


sion to the Pre-Medical Course involves two 
distinct steps. In the first place — the prin- 
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ciples for selection must be Jaid down on a 
rational basis in order to prevent arbitrary 
and capricious selections, Such principles of 
selection must lay down conditions of eligibi- 
lity consistent with the rules and regulations 
of the academic body to which the Medical 
Colleges might be affiliated. Such conditions 
of eligibility may include nationality, resi- 
dence, age and minimum educational qualifica- 
tions for candidates. The second stage is 
selection or choice of candidates. The seats 
in the course being limited, all who might 
fulfil these qualifications cannot possibly be 
selected and admitted to the course. There- 
fore, selections are to be made from amongst 
qualified candidates. Majority of the candi- 
dates are chosen in order of merit in the ex- 
amination. Others are elected by special 
agencies or bodies, the Government, the 
donors, etc. But the Government and the 
donors must confine their selection from 
among candidates who are otherwise eligible, 
i.e. possess requisite qualifications, but who 
Daad not appear in the competitive examina- 
on. 


16. After the transfer of the National 
Medical Institution to the State Government 
in terms of Section 3 (1) of the Act XVII of 
1967 tbe agreement of the petitioner No. 1 
with the National Medical Institute must be 
deemed to be an agreement with the State 
Government. Under such agreement the 
other Governing Body of the Institute having 
retained powers to prescribe qualifications for 
admission to the Pre-Medical Course, I find 
nothing illegal on the part of the State Gov- 
ernment now prescribing the qualifications for 
admission to the said course for the year 1972. 
In fact, it has not been argued before me 
that the State Government by the said rules 
was not entitled to lay down other condi- 
tions of eligibility relating to residence and 
citizenship and minimum age qualifications fov 
admission to the Pre-Medical Course. 


17. Mr. Chakraborty, learned Advo- 
cate for the petitioners drew my attention to 
the fact that in case of candidates for admis- 
sion against the general pool of students, as 
mentioned in Rule 5 of the Rules — the can- 
didates are not required to pass in any parti- 
cular division in the qualifying examination. 
They are also not required to secure any mini- 
mum marks in the three science subjects. 
But Rule 8 (1) lays down that selection for 
candidates against the general pool would be 
strictly on the basis of merit which would 
be judged by the marks secured by the can- 
didates in the aggregate in the different sub- 
jects in the Joint Entrance Examination. So 
far as the donors’ nominees are concerned, 
they are not required to sit in such entrance 
examination and a candidate fulfilling mini- 
mum educational qualifications if nominated 
by the donor would straightway secure an 
admission to the Pre-Medical Course. There- 
fore, there is no scope for comparison be- 
tween, the qualifications of candidates for 
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admission from the general pool and the can- 
didate nominated by donors. 


18. The arguments that the rules dis- 
criminate between the Government nominees 
and the donors’ nominees cannot also pre- 
vail. Under Rule 4 (Œ seats have been re- 
served for students nominated by the Govern- 
ment of India. In case of Government 
nominees in terms of Rule 6 (4) (a) they must 
pass in the second division whereas in case 
of donors’ nominees there is no stipulation 
that they must pass the qualifying examina- 
tion in any particular division and for them 
securing of fifty per cent. marks in the 
aggregate in the three science subjects would 
be sufficient. These provisions are not neces- 
sarily more favourable to candidates for ad- 
missions nominated by the Government. In 
a given case a donor’s nominee who has been’ 
placed in the third division but had obtained 
more than 50% marks in the three science 
subjects would be admitted to the Pre-Medical 
Course. But a Government nominee irrespec- 
tive of marks obtained in the three science 
subjects must have passed in the second 
division. The Government of India is not 
a party to the present petition. Further 
prima facie the respondents in laying down 
separate sets of rules for admission from dif- 
ferent categories of students are entitled to 
prescribe different provisions. Whe Govern- 
ment nominees and the donors’ nominees do 
not form one class. The facts and circum- 
stances relating to the Government grants and 
the basis on which Government has been 
given power to nominate candidates for ad- 
mission are different. The terms and condi- 


‘tions of the gifts made by the individual 


donors are entirely different and their rights 
to nominate are regulated by the particular 
terms of such individual gifts. Therefore, I 
hold that the individual gifts, generous as 
they are, cannot be compared with the grants 
which the Government has been making to 
these medical institutions because they have 
certain powers and responsibilities in respect 
of State Medical Colleges. The right of the 
petitioner No. 1 to nominate candidates for 
admission to the Pre-Medical Course on the 
other hand is regulated, according to him- 
self, by the letter of the Secretary of the 
then National Medical Institute (vide An- 
nexure ‘A’ to the petition). Thus, the Gov- 
ernment nominees for admission to the Medi- 
cal Colleges and the donors’ nominees to the 
Pre-Medical Course do not belong to the 
same class and therefore no question of discri- 
mination could possibly arise as between, 
these two categories or classes, Since these 
two categories of candidates are not similar- 
ly situated, no question of discrimination can 
arise. Further, as already stated, there is 
intelligible basis of differential treatment be- 
tween the Government nominees and the 
donors’ nominees in the matter of admis- 
sion to the above course. Therefore, the plea 
that the West Bengal State Medical and 
Dental Colleges (Admission of Students) 
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Rules, 1972 are violative of Art. 14 must fail. 
As the petitioner’s contention relating to dis- 
crimination fails on merit it is not necessary 
for me to examine the proposition advanced 
by the respondents that these rules cannot be 
termed as a State action and this Court ought 
not to issue prerogative writs. 


19. For the foregoing reasons, I have 
come to the conclusion that the State Govern- 
ment acted within its powers by prescribing 
the educational qualifications even in respect 
of the nominee of the petitioner No. 1 for 
admission to the Pre-Medical Course. Ad- 
mittedly, the petitioner No. 2 does not pos- 
sess the said minimum educational qualifica- 
tions inasmuch as she failed to secure 50% 
marks in all the three science subjects. Ac- 
cordingly, the respondents were entitled to 
decline to admit her in the Pre-Medical 
Course. 

J, therefore, discharge this Rule. 
There will be no order as to costs. 


Petition dismissed. 
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Bholanath Shaw, Applicant v. Badrinath 

Shaw and others, Opposite Parties. 

Administration Suit No. 1946 of 1968, 
Dj- 2-2-1973. 

Index Note:— (A) Civil P. C. (1908), 
0. 6, R. 17 — Scope — Administration suit 
— Amendment seeking incorporation of facts 
subsequent to death of trustee —- Permissi- 
bility. 

Brief Note:— (A) The power of the 
Court in exercising jurisdiction over trusts 
is wide enough to consider such facts as are 
relevant in deciding the case. Where the suit 
is an administration suit, amendment seeking 
incorporation of subsequent events as facts 
in support of the main cause of action should 
be allowed as a special case in the interest of 
beneficiary or beneficiaries, especially when 
the amendment sought amounts merely to 
an additional or different approach to the 
same facts. AIR 1967 SC 96; AIR 1915 Cal 
103 and AIR 1969 SC 1267, Applied. 
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tion Suit. The suit was filed on July 20, 1968, 
inter alia, for administration of the trust 
created by Rambharas Shaw and for accounts 
against the then trustee, Sreemati Dhanes- 
wari Devi, being the mother of the plaintiff; 
for accounts against the said trustee as also 
against his three other brothers who were 
looking after the trust estate for removal of 
the trustees and for appointment of a new 


2. Immediately after the filing of the 
suit the plaintiff made an application for the 
appointment of a receiver. An order was 
made therein that the defendant Dhirendra- 
nath was to send the periodical statement of 
accounts in respect of the collections made and 
the expenditure incurred by him but no order 
was made for the appointment of receiver. 
In May, 1969 Shreemati Dhaneswari, the 
mother died and the four brothers including 
the plaintiff became the joint trustees. By an 
order dated August 26, 1969 her death was 
recorded and several amendments were allow- 
ed. By the said order the plaintiff was also 
allowed to amend his plaint to claim removal 
of the three brothers as trustees as also the 
removal of one Bishnu Kumari Kedar and 
Papia Jaiswal. Originally the plaintiff asked 
for accounts from the defendant Dhaneswari 
Devi as also from the said three brothers but 
later on by that amendment order such ac- 
counts were claimed from the said other two 
persons also viz., Bishnu Kumari Kedar and 
Papia Jaiswal. 


3. Thereafter the plaintiff again made 
another application for the appointment of a 
receiver on the ground that proper accounts 
were not being given and alleged that after 
the death of Dhaneswari Devi the plaintiff 
had been wrongfully excluded from the 
management of the trust estate. It was also 
alleged that Dhirendra was mismanaging the 
trust estate. On December 23, 1969 the said 
application was rejected, inter alia, on the 
ground that the scope of the charges of 
mismanagement in the plaint were of limited 
nature and the same was confined to the 
period prior to the institution of the suit and 
further that the contesting defendants viz., 
the three brothers were not sued as trustees 
at the time the suit was filed. The plaintiff 
did not prefer any appeal from the said order 
but on or about June 29, 1971 made the 
present application for amendment of the 
plaint. 

4, In the present application the plain- 
tiff seeks to incorporate in the plaint the 
various facts which occurred subsequent to 
the death of the deceased trustee Shreemati 
Dhaneswari Devi. Various new acts of mis- 
management have been complained of and 
it is further alleged that by collusion and 
conspiracy the said three brothers along with 
the said Bishnu Kumari Kedar and Papia 
Jaiswal had been trying to exclude the plain- 
tiff from participating in the management and 
affairs of the trust estate. Several particulars 
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have been sent out in the proposed amend- 
ments but most of them relate to the period 
subsequent to the death of the said Smt. 
Dhaneswari Devi. One of such particulars 
related to the granting of a lease for 99 years 
by Dhirendra in the year 1967. This is the 
only fact which is said to have occurred prior 
to the institution of the suit. 


5. Mr. Chatterjee in opposing this 
application contends that regarding the grant- 
ing of the said lease the petition does not 
mention anything relating to such granting 
of such lease and accordingly, whether such 
fact is correct or not cannot be ascertained 
from the records herein. Even the copy of 
the plaint which is annexed to the petition 
and which shows the proposed amendment 
does not contain the proposed verification 


clause to ascertain whether the said fact of' 


granting of lease would be verified as true 
to knowledge or not. Mr. Gupta appearing 
on behalf of the petitioner could not show 
any such averment in the petition in respect 
of the granting of the said lease for 99 years. 
Regarding the proposed amendment as shown 
in sub-paragraph (f) of paragraph 12-B (i) 
of the draft plaint annexed to the petition 
as shown in red ink, the question arose whe- 
ther in the absence of any averment in the 
petition giving ground for such amendment 
the same could be allowed or not. Regarding 
the other proposed amendments which have 
been shown in red ink in the copy of the 
plaint annexed to the petition, the same relate 
to the facts and circumstances which occur- 
red after the institution of the suit and after 
the death of the said Smt. Dhaneswari Devi 
and it is argued, that if these subsequent 
events and facts are allowed to be incorporat- 
ed in the existing plaint, the same will make 
this plaint an entirely new one. 


6. It is contended by Mr. Chatterjee 
that the suit as originally framed was against 
the then trustee Smt. Dhaneswari Devi. Upon 
her death the plaintiff did not think it fit to 
seek by way of amendment, to incorporate 
all these facts which related to the period 
subsequent to the filing of the suit. It is 
only after the plaintiff's second application 
for appointment of receiver had been reject- 
ed in December 1969, that the plaintiff made 
the present application on June 29, 1971 ob- 
viously with the mala fide intent to make 
another attempt to get the appointment of 


a receiver on the basis of the subsequent 
events. 


7. It is contended by Mr. Chatterjee 
that the plaintiff filed the suit as a beneficiary 
but since the death of Sm. Dhaneswari Devi 
not only the plaintiff but also his three bro- 
thers have become the trustees. In other 
words, the cause of action in the original suit 
as framed has now totally changed and the 
sole purpose of the present application is to 
incorporate facts so that the same might con- 
stitute causes of action for the removal of 
the said three trustees viz. the said three 
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brothers who have become trustees along 
with the plaintiff since the death of their 
mother. Mr. Chatterjee contends that the 
plaintiff asked for the receiver for the second 
time but he failed. If he would seek to rely 
on the subsequent facts which happened after 
the institution of the suit, and since the death 
of their mother, the plaintiff ought to file a 
separate suit and in such separate suit the 
plaintiff could ask for receiver. 


8. Mr. Gupta, on the other hand, 
contends that by the first amendment the 
scope of the suit has already been enlarged. 
The prayer for removal of the said trustees 
had already been granted. The suit is for 
administration of the trust estate and the 
prayer for removal of the trustees is only 
ancillary to the suit for administration. What 
is now sought to be done is to supply more 
particulars. Mr. Gupta has relied on a 
passage in Lewin on Trusts 15th Edition at 
page 416 which provides : 

“In exercising its inherent jurisdiction of 
removing trustees, the Court has laid down 
the broad principle that its main guide must 
be the welfare of the beneficiaries.” 

Mr. Gupta has also relied on another passage 
at page 417 which provides: 

“In Letterstedt v. Broers, reported in 9 
Appeal Cases 371, 386 Lord Blackburn said 
‘The jurisdiction of the Court is merely ancil- 
lary to its principal duty, to see that the 
trusts are properly executed. This duty is 
constantly being performed by the substitu- 
tion of new trustees in the place of original 
trustees for a variety of reasons in non-con~ 
tentious cases. And therefore, though it 
should appear that the charges of misconduct 
were either not made out or were greatly 
exaggerated, so that the trustee was justified 
in resisting them, and the Court might con- 
Sider that in awarding costs, yet if satisfied 
that the continuance of the trustee would pre- 
vent the trusts being properly executed, the 
trustee might be removed. It must always be 
borne in mind that trustees exist for the bene- 
fit of those to whom the creator of the trust 
has given the trust estate.” 

There is another passage on which reliance 
has been placed at the bottom of page 417 
as follows: 


“The jurisdiction of a Court of enquiry 
to remove a trustee is ancillary to its principal 
duty, to see that the trusts are properly ex- 
ecuted. And therefore in an administration 
action the Court will exercise the jurisdiction 
at any time when it deems it expedient ta 
do so and notwithstanding that the removal 
of the trustee has not been expressly asked 
for by the pleadings.” 


9, Relying on the above passages Mr. 
Gupta argues that in this administration suit 
one of the beneficiaries complained that the 
trust was being mismanaged and asked for 
the removal of the trustee. The original 
trustee against whom complaint was made 
having died, the application for amendment 
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was made and the same was allowed to incor- 
porate in the plaint the cause of action for 
removal of the three trustees who came in 
the place and stead of the original trustee. 
That relief is now sought to be substantiated 
by furnishing various particulars of mis- 
management. It is not a case of addition of 
a new cause of action or trying to introduce 
a different case. The original cause of action 
that the trust was being mismanaged remain- 
ed. The pleadings as to the removal of the 
trustees are already on the record by virtue 
of the previous order for amendment. All 
that is sought to be done, now, is to supply 
fresh materials to satisfy the Court that the 
mismanagement in respect of the trust still 
exists. 


10. Mr. Gupta has relied on the 
Supreme Court case of A. K. Gupta and 
Sons Ltd. v. Damodar Valley Corporation 
reported in AIR 1967 SC 96. Relying on the 
said judgment Mr. Gupta argues that it 
amounts to a different or additional approach 
to the same facts and accordingly, the said 
amendment ought to be allowed. 


1. To my mind, this being an admin- 
istration suit, the incorporation of events as 
facts in support of this main cause of action 
should be allowed as a special case in the 
interest of the beneficiary or beneficiaries and 
in view of the fact that the power of the 
Court in exercising jurisdiction over the trust 
is wide enough to consider such facts as re- 
levant in deciding this case. 


12. To my mind, the argument of Mr. 
Gupta is of much substance and the fresh 
materials that are being sought to be introduc- 
ed by way of amendment amounts merely to 
an additional approach to the same facts. 
Such amendment has been allowed in the 
above case reported in AIR 1967 SC 96 
(supra). In the case of Rai Charan v. Biswa- 
nath reported in AIR 1915 Cal 103 which 
considered the question as to whether the 
Court might take notice of events which have 
happened since the institution of the suit and 
afford reliefs to the parties on the basis there- 
of, it was held that in exceptional cases such 
subsequent events might be considered by 
the Court. In my opinion this is an excep- 
tional case in the facts and circumstances 
herein, and as such this amendment should 
be allowed therein. 


13. In the case of Jai Jai Ram Mano- 
har Lal v. National Building Material Sup- 
ply, Gurgaon, reported in AIR 1969 SC 1267 
even though no reason was furnished in the 
petition regarding the amendment yet the 
Supreme Court observed that the Court was 
not powerless to allow such amendment and, 
accordingly, in respect of the allegation re- 
garding the trustee’s wrongful act in granting 
a long lease, the same may be allowed to be 
incorporated by way of amendment and 1 
am satisfied, that such amendment should be 
incorporated. 
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14. Lastly, Mr. Chatterjee contends 
that leave under Clause 12 of the Letters 
Patent is necessary to be obtained because the 
suit was originally instituted with such leave. 
Mr. Gupta, on the other hand, makes it clear 
that he is not pressing for any such leave 
although the same has been prayed for in 
the Masters Summons herein. I think IT 
should not decide the question and the point 
is kept open to be decided at the time of the 
trial of this suit if Mr. Chatterjee’s client is 
so advised to take such point. 

15. I, accordingly make an order 
allowing such amendment, as prayed for and 
I make an order in terms of prayers 2, 3 
and 4, of the summons. The defendants 
are given leave to file additional written state- 
ment within 10 days from the date of the 
service of the amended copy of the plaint. 
‘Such amended copy of the plaint has to be 
served forthwith after the amendment is in- 
corporated as aforesaid. Additional dis- 
covery, if any, by letter within a week from 
the date of the filing of the additional written 
statement, if so filed. Inspection forthwith 
thereafter and the suit is to appear at the 
top of the appropriate warning list two 
months’ hence. In any event, the plaintiff 
must pay the costs to the appearing defen- 
dants. Certified for counsel. 


Order accordingly. 
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Union of India and another, Applicants 
v. Navigation Maritime Bulgare, Respondent. 
Matter No. 507 of 1971, D/- 25-1-1973. 


Index Note:— (A) Contract Act (1872), 
S$. 28 — Forum selection clause in agree- 
ment — It cannot oust forisdiction of courts. 


Brief Note:— (A) In the instant case, 
however, locking to the balance of conveni- 
ence, the law applicable and facts of the 
case, the Court came to the conclusion that 
the dispute should be decided in Bulgarian 
Court and granted the defendant’s prayer to 
stay the suit. AIR 1960 Cal 155, Rel. on. 

(Paras 3, 4) 

Cases Referred : Chronological Paras 
(1972) 2 Lioyd’s LR at p. 315, Zapata 
Off-Shore Co. v. The “Bremen” and 

Unterweser Reederei G. M. B. H. 3 
AIR 1962 Cal 601 = 66 Cal WN 538, 
Swedesh East Asia Co. Ltd. v. B. R. 

Herman and Mohatta (India) Pvt. Ltd. 3 
AIR 1960 Cal 155 = 1960 Cal LJ 18, 
Lakshminarayan Ramnivas v. Lloyd 
Triestino Societa Per Azioni Di 

Navigaziene Sede in Triesta 3 

ORDER :— This is an application for a 
stay of a suit. The petitioner is a company 
incorporated under the laws of Bulgaria and 
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carries on business as a carrier of goods by 
sea. The petitioner is registered in Bulgaria. 
It is stated that on the 17th August, 1970 by 
a charter party entered into at Sofia, Bulgaria 
the petitioner chartered its vessel to Messrs. 
Chimiport of Sofia for carrying 10,000 metrio 
tonnes, 5 per cent. more or less, of urea in 
bags from the Bulgarian Port of Bourgas to 
1/2 Ports in India under the terms and con- 
ditions contained in the said charter party. 
In pursuance of the said charter party, it is 
alleged by the petitioner that the petitioner 
delivered in September, 1970 the said vessel 
to the charter at the Port of Bourgas where 
a quantity of urea in bags stated by the 
charterer-shipper to be 1,97,000 in number 
was shipped on board for carriage to India. 
A bill of lading dated 26th September, 1970 
covering the said shipment was issued by 
the petitioner at Bourgas to the shipper. In 
the said bill of lading the number of bags 
shipped on board the vessel as aforesaid was 
declared by the shipper to be 1,97,000 and 
their weight as 9,850 metric tonnes. The peti- 
tioner further alleges that the petitioner does 
not admit the correctness of the declarations 
and the said bill of lading did not contain 
any acknowledgment or admission. The said 
bill of lading, inter alia, contained the follow- 
ing clauses : 

“Clause 1 “Paramount clause.— All the 
terms, provisions and conditions of the Rules 
contained in the International Convention for 
the Unification of Certain Rules relating to 
Bill of Lading dated Brussels the 25-8- 
1924, (the “Hague Rules”) shall apply to the 
contract in the Bill of Lading, but if in the 
country of shipment or delivery of the goods 
any special law has been enacted incorporat- 
ing the rules of the said convention, then all 
the terms, provisions and conditions, if any, 
as are imposed by such special law shall apply. 
Nothing herein contained shall be deemed to 
be a surrender by the Carrier of any of his 
tights or immunities or an increase of any 
of these responsibilities under the said Rules 
or Enactments. The Carrier is to be entitled 
to the benefit of all such privileges, rights 
and immunities as are contained in the said 
Rules or Enactments as if the same were 
herein specifically set out, and if anything 
herein contained be inconsistent with the said 
Rules or Enactments it shall to the extent 
of such inconsistency and no further be null 
and void.” 

“Clause 2. Jurisdiction— Any dispute 
arising under this Bill of Lading to be decid- 
ed in Bulgaria according to Bulgarian law. 

“Clause 14. Settlement and Assessment of 
Claim. (a) Notice of claim arising under this 
Bill of Lading or legal claims must be lodg- 
ed not later than defined in the Hague Rules 
the Carrier shall not be liable to pay any 
compensation of the price or value of tho 
goods which has been wilfully misstated. 

(b) The ship’s protest and/or a true copy 
of the ship’s log shall be deemed conclusive 
evidence of the facts and circumstances stated 
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herein. In case of total loss of the ship and/ 
or the cargo and also in case of absence of 
tidings it is assumed, unless the contrary is 
proved that the loss of the ship and/or cargo 
has not been caused by unseaworthiness; or by 
actual fault or privity of the Carrier; or by 
the fault or neglect of the agents or servant 
of the Carrier. 

(c) Any claim for loss or damage under 
this Bill of Lading to be adjusted on the basis 
in invoice value of the goods at the Port and 
time of shipment (with insurance expenses and 
freight added thereto) or a due proportion 
thereof; or on declared value of the goods, 
whichever shall be less; provided also that 
the ship in no case be held liable for goods 
of any description exceeding in value one 
hundred pounds sterling per package of unit; 
unless declared with value of this Bill of Lad- 
ing and extra freight as may be agreed upon; 
be paid nor in any case for any commission; 
profit; interest; duty; stowage; warehouse;~ 
landing or other similar charges; not for any 
loss or damage; however caused, capable of 
being covered by insurers. Ship to have the 
option of replacing any loss or damaged goods 
at all times.” $ 

2. The said vessel arrived at the port 
of Vishakhapatnam on or about 20th Novem- 
ber. 1970 and a part of the cargo covered 
by the said bill of lading was discharged at 
the Port by the Food Corporation of India. 
It is stated that the officers of the said vessel 
kept a tally of the number of bags that were 
discharged from the vessel at Visakhapatnam. 
From Visakhapatnam the said vessel came to 
the Port of Calcutta on or about 9th Decem- 
ber, 1970 and there discharged the balance 
of her cargo which was taken delivery of by 
the said Food Corporation of India. On or 
about 14th December, 1971, the plaintiffs 
being the Union of India and Food Corpora- 
tion of India instituted a suit against the peti- 
tioner for the sum of Rs. 1,76,425.78 paise 
for the alleged failure to deliver some of 
the cargo as stated in the plaint. The plain- 
tiff Union of India claims to be the owner 
of the said goods and the plaintiff No. 2, 
Food Corporation of India the endorsee of 
the bill of Jading. There was correspondence 
prior to the institution of the suit. It appears 
that the main dispute between the parties, as 
alleged by the petitioner, is that while it was 
alleged in the bill of lading that 1,97,000 jute 
bags had been shipped at the port of ship- 
ment, actually it was 1,500 bags short ‘shipped 
of the aforesaid quantity. The main point 
of dispute is as to what quantity was discharg- 
ed at the port. It is alleged that 245 metric 
tonnes have been short delivered and dis- 
charged to the plaintiffs in the suit. Upon 
the suit being filed the defendant being the 
petitioner herein. was served with Writ of 
Summons in March, 1972 and it has made the 
instant application in August, 1972 for the 
stay of the suit. 

3. It is not necessary for me to refer 
to the numerous decisions on this aspect of 
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the matter. The principles are now well- 
settled. In the case of Messrs. Lakhmi- 


narayan Ramniwas v. Lloyd Triestino Societa 
Per Azinni Di Navigaziene Sede in Triesta, 
AIR 1960 Cal 155 it was held that the prin- 
ciples upon which the Court should exercise 
its power and jurisdiction in cases of this 
type were that the Clauses excluding the juris- 
diction or vesting the jurisdiction on a parti- 
cular forum did not oust the jurisdiction of 
this Court if this Court had otherwise juris- 
diction. The jurisdiction of the Court to try 
such a suit was vested in it by the Letters 
Patent and by the Constitution. Parties could 
not by a private agreement, whether such 
agreement had been entered into in India or 
outside India, take away a jurisdiction which 
was vested in this Court to try the suit just 
as the parties could not by such agreement 
confer upon it jurisdiction to try the case 
which it had otherwise no jurisdiction to try. 
In general the Court would compel the par- 
ties to abide by their contracts. But in such 
a case when the attention of the Court was 
drawn to the contractual stipulation of this 
kind the Court might in the exercise of its 
discretion stay its hand and refuse to try the 
suit until the competent judicial authority to 
whose decision the parties had agreed to sub- 
mit their disputes had pronounced its deci- 
sion. In those circumstances the Court acted 
upon the principle that the Court would com- 
pel the parties to abide by their contracts and 
if on a consideration of the circumstances of 
the case the Court came to the conclusion 
that it would be unjust or unfair to stay the 
suit, it might refuse to grant the stay asked 
for but not otherwise. Therefore the princi- 
ple seems to be that the parties are bound 
by the contract. But if taking into considera- 
tion the entire facts and circumstances of the 
case it appears to the Court that it would be 
unfair or unjust to stay a suit because of the 
contract the Court would refuse to grant a 
stay. Similar principle was reiterated in the 
case of Swedesh East Asia Company Ltd. v. 
B. R. Herman and Mohatta (India) Pvt. Ltd., 
66 Cal WN 538 = (AIR 1962 Cal 601). 
Counsel for the respondent contended before 
me that the clauses in those cases were dif- 
ferent from the clauses in the instant case ex- 
cluding the jurisdiction of this Court. So 
far as the decision in the case of AIR 1960 
Cal 155 is concerned it is apparent that the 
clause was different in the sense that the 
clause in that case was more exhaustively 
worded to the extent that the clause exclud- 
ed the jurisdiction of this Court. That part 
of the clause has to be ignored being a bar- 
gain which is illegal. So if that part of the 
clause of agreement is ignored there in so 
far as the agreement of the parties stipulated 
to have the dispute agitated before the Bulga- 
rian forum is concerned both the cases are 


the same. In this case, therefore, I have to 
consider what will be the proper taw of con- 


‘tract in this case and what is the nature of 
lthe dispute and what is the evidence neces- 
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sary and where such evidence is available 
and the respective convenience and inconveni- 
ence of the parties. It appears that the dis- 
pute is mainly on two points, namely, what 
‘was the actual quantity shipped and what was 
the actual quantity landed at Visakhapatnam. 
In respect of the dispute as to what was the 
quantity shipped in Bulgaria, the evidence of 
the Master, the Chief Officer and the other 
records will all be available in Bulgaria. As 
to the quantity actually delivered or discharg- 
ed at Visakhapatnam though no evidence 
would be available at Calcutta, a part of the 
evidence would be available at Visaknapat- 
nam; but the other part, namely, the tally is 
available in Bulgaria. Parties have chosen 
Bulgaria to be the forum. It appears to me 
that part of the dispute will have to be decid- 
ed according to the Bulgarian law and part 
according to the Hague Rules and when there 
is a conflict between the two, it would be a 
matter of interpretation. After all the Court 
in judging a case of this type should also 
consider the present trend of the interna- 
tional trade and in this connection it would 
be relevant to refer to the recent decision of 
the United States Supreme Court in the case 
of Zapata Off-Shore Co. v. The “Bremen” 
and Unterweser Reederei G: M. B. H. (The 
“Chaparral”), reported in 1972 (2) Lloyd’s 
Law Reports at page 315 where the Chief 
Justice Burger observed at page 318 as 
follows : 


“We hold, with the six aissenting mem- 
bers of the Court of Appeals, that far too 
little weight and effect was given to the forum 
clause in resolving this controversy. For at 
least two decades we have witnessed an ex- 
pansion of overseas commercial activities by 
business enterprises based in the United 
States. The barrier of distance that once 
tended to confine a business concern to a 
modest territory no longer does so. Here we 
see an American company with special ex- 
pertise contracting with a foreign company 
to tow a complex machine thousands of miles 
across seas and oceans. The expansion of 
American business and i.Jjustry will hardly be 
encouraged if, notwithstanding solemn con- 
tracts, we insist on a parochial concept that 
all disputes must be resolved under our laws 
and in our Courts. Absent a contract forum, 
the considerations relied on by the Court of 
Appeals would be persuasive reasons for hold- 
ing an American forum convenient in the 
traditional sense, but in an era of expanding 
world trade and commerce, the absolute as- 
pects of the doctrine of the Carbon Black 
case have little place and would be a heavy 
hand indeed on the future development of 
international commercial dealings by Ameri- 
cans. We cannot have trade and commerce 
in world markets and international waters ex- 
clusively on our terms, governed by our laws 
and resolved in our Courts, 

Forum selection clauses have historically 
not been favoured by American Courts. Many 
Courts, Federal and State, have declined to 
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enforce such clauses on the ground that they 
were “contrary to public policy,” or that their 
effect was to “oust the jurisdiction” of the 
Court. Although this view apparently still 
has considerable acceptance, other Courts are 
tending to adopt a more hospitable attitude 
toward forum selection clauses. This view, 
advanced in the well-reasoned dissenting 
opinion in the instant case, is that such clauses 
are prima facie valid and should be enforced 
unless enforcement is shown’ by the resisting 
party to be “unreasonable” under the circum- 
stances.” 

4, Counsel for the respondent con- 
tended that the petitioners as shippers had 
agents ail over the world; but it would be 
difficult for the plaintiff to prosecute the suit 
in Bulgaria. In this case we have to remem- 
ber that unlike the other cases here Union of 
India is the party and in that view it is not 
possible to accept the aforesaid contention. 
There is no question of any difficulty of any 
foreign exchange in the case of Government. 


It is true that some foreign exchange might 


be required to be spent in litigation in Bulgaria 
but when this is the chosen forum between 
the parties that by itself would not be a com- 
pelling circumstance in the facts and circum- 
stances of this case which can induce this 
Court to come to the conclusion that it 
would be unfair not to stay the suit. Having 
regard to the principles mentioned before and 
in view of the facts and circumstances of the 
case in the background of the bargain be- 
tween the parties, I hold that the suit should 
be stayed. 

5, There is, however, one other aspect 
of the matter. That is the question of limita- 
tion. . According to the Hague Rules the suit 
has to be filed within one year of the cause 
of action. The alleged cause of action arose 
in December, 1970. The suit was filed in 
December. 1971. This application was made 
in August, 1972. Counsel for the respondent 
contended that there is a question of limita- 
tion which might not suit the present plaintiff 


in the Bulgarian forum. On behalf of the peti- | 


tioner counsel gives this undertaking: to the 
Court that his clients will not take the point 
of limitation if a proper proceeding is institut- 
ed in the appropriate forum in Bulgaria by the 
present plaintiffs against the petitioner in res- 
pect of the present cause of action within a 
period of six months. Furthermore, in the af- 
oresaid view of the matter I direct that there 
will be a stay of the suit; but if on the ground 
of limitation the present plaintiffs are non- 
suited in the appropriate Court in Bulgaria. in 
any suit instituted withiti a period of six 
months from date, the stay will stand vacated: 

6. Costs: of this application will abide 
by the result of the proceedings to be taken 
in Bulgaria by the plaintiffs. If no such pro- 
ceeding is taken within six months, the plain- 
tiffs must pay costs of this application. 


Order accordingly. 
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Nishikanta Roy, Appellant v. Monmohon 
Sen Gupta, Respondent. 


Appeal From Appellate Decree No. 2374 
of 1969, D/- 22-1-1973. 

Index Note:— (A) West Bengal Premises 
Tenancy Aci (1956), S. 13 (1) (££) — Lessee 
not being ‘owner’ of the premises cannot file 
a suit for eviction of sub-lessee on ground 
of reasonable requirement for his own oc« 
cupation — (X-Ref:— Words and Phrases — 
Owner). 


Brief Note :— (A) A lessee of property 
who has sub-leased the same in favour of 
another is not an owner, because the interest 
of the lessee is not enduring interest, and it 
will not outlast the interest of bis lessor. 

] (Paras 14, 15) 

The intention of the legislature in using 
the expression ‘if he is the owner’ is also 
quite clear. Under the 1950 Act a lessee was 
entitled to sue the sub-lessee on the ground 
of reasonable requirement for his own oc- 
cupation. By insertion of the expression ‘if 
he is the owner’ in S.°13 (1) (ff) the inten- 
tion is obviously to prevent the lessee to sue 
his sub-lessee for the lessee is not the owner 
of the premises. ILR (1968) 2 Cal 70 and 
ILR (1969) 1 Cal 347, Followed. (Para 21) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1691 = AIR 1971 NSC 
167, Ahmed G. H. Ariff v. Commr. 
of Wealth Tax Calcutta 23 
ILR (1969) 1 Cal 347, Caritt Moran 
and Co. P. Ltd. v. Ronio Ltd. 22, 23 
ILR (1968) 2 Cal 70, Yogamaya Pakhira 
v. Santi Sudha Bose 
AIR 1965 SC 241 = (1964) 5 SCR 
836, C. Beepathuma v. Shankar- 
narayanan 
AIR 1965 SC 1767 = (1965) 3 SCR 
218, Lala Shri Bhagwan v. Ram 


3 


9, 18 


Chand 28 
(1944) 1 KB 718 = 113 LJKB 513, 

Young v. Bristol Aeroplane Co. Ltd. 25 
(1910) 14 Cal WN 1 = ILR 36 Cal 

1003, Abhi Ram Goswami v. 

Shyama Charan Nandi 11 
(1897) 1 Cal WN 321 = ILR 24 Cal 


440, Kally Das Ahiri v. S. M. 
Monmohini Dassi 11, 17, 24 
(1837) 112 ER 417 = 6 LJKB 200, 


Lister v. Lobley 4 

Prafulla Kumar Roy and Ramaprasanna 
Bagchi, for Appellant; Sudhis Das Gupta, for 
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ORDER :— This appeal is at the inst- 
ance of the plaintiff and it arises out of a 
suit for eviction of the defendant from the 
suit premises on the ground of reasonable 
requirement of the plaintiff of the same. 


2. The case of the plaintiff is that the 
plaintiff had been a tenant of the first degree 
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in respect of two flats, each flat consisting of 
two bed rooms. In terms of a decree for 
eviction passed against the plaintiff on May 
30, 1966, the plaintiff was to vacate one flat 


and to deliver possession thereof to his land-' 


lord. Out of said two bed rooms in the 
remaining flat, the defendant had been a 
tenant of the plaintiff in respect of one bed 
room. The plaintiff’s family consists of him- 
self, his wife, one son, three unmarried 
daughters and a maid servant. It is alleged 
that the plaintiff reasonably requires the suit 
premises, namely, the said bed room in the 
occupation of the defendant. The plaintiff 
determined the tenancy of the defendant by 
the service of a notice to quit, but the defen- 
dant not having vacated the same, the plain- 
tiff instituted the present suit. The defendant 
contested the suit and denied the plaintiff's 
requirement of the suit premises. 


3. The learned Munsif came to the 
finding that the plaintiff reasonably required 
the suit premises. In spite of the said find- 
ing, the learned Munsif could not decree the 
suit in favour of the plaintiff on the 
ground that the plaintiff was not the owner 
of the suit premises and as such the suit was 
not maintainable at the instance of the plain- 
tiff for his personal requirement in view of 
Section 13 (1) (f) of the West Bengal Pre- 
mises Tenancy Act, 1956. The suit was ac- 
cordingly dismissed by the learned Munsif. 


4, On appeal by the plaintiff, the 
learned Subordinate Judge affirmed the find- 
ing of the learned Munsif that the plaintiff 
reasonably required the suit premises, but the 
learned Subordinate Judge took the same view 
that the plaintiff not being the owner of the 
suit premises, the suit was not maintainable 
at his instance on the ground of reasonable 
requirement for his own occupation. In that 
view of the matter, the learned Subordinate 
Judge dismissed the appeal. Hence, this 
second appeal. 

5. Section 13-(1) (Í) as it stood before 
it was amended runs as follows: 


“Where the premises are reasonably re- 


quired by the landlord either for purposes of 
building or rebuilding or for making thereto 
substantial additions or alterations or for his 
own occupation if he is the owner or for the 
occupation of any person for whose benefit 
the premises are held.” 


6. Clause (f) was substituted by 
Clause (f) and Clause (ff) by the West Bengal 
Premises Tenancy (Second Amendment) Act 
34 of 1969. We are concerned with the sub. 
stituted Clause (ff) which runs as follows: 


“Subject to the provisions of sub-sec- 
tion (3-A) where the premises are reasonably 
required by the landlord for his own oc- 
cupation if he is the owner or for occupa- 
tion of any person for whose benefit the pre- 
mises are held and the landlord or such per- 
son is not in possession of any reasonably 
suitable accommodation.” 
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7. Both under Clause (f) before it was 
amended and the substituted Clause (ff),. the 
landlord must be the owner when he requires 
the premises for his own occupation. The ques- 
tion is whether the plaintiff who is a lessee 
of the suit premises can be said to be the 
owner of the suit premises within the mean- 
ing of Clause (ff). 


7-A. It is argued by Mr. P. K. Roy. 
learned Advocate appearing on behalf of the 
appellant that the word ‘owner’ in Clause (ff) 
should not be understood in the sense of ab- 
solute ownership which is an aggregate of 
component rights such as the right of pos- 
session, the right of enjoying the usufruct of 
land and so on. A person who is the owner 
of all these rights is an absolute owner. But 
a person who possesses only some of these 
rights is also an owner. In the instant case, 
the landlord of the plaintiff before he leased 
out the premises to the plaintiff was the ab- 
solute owner of the property. but after he 
parted with some of his rights in favour of 


-the plaintiff, that is, after he granted a lease 


of the disputed property to the lessee, he can- 
not be said to be an absolute owner, for 
admittedly he does not possess all the rights 
but some of these rights have been transferred 
to the lessee. In such circumstances, both the 
plaintiff and the plaiatift 
should be said to be the owners. In this 
connection, Mr. Roy refers to the following 
statements in Art. 46 at page 254 of the 12th 
Edition of Salmond’s Jurisprudence :— 


“As a general rule a thing is owned by 
one person only ata time, the duplicale 
ownership is perfectly possible. Two or more 
persons may at the same time have ownership 
of the same thing vested in them.........” 
Relying cn the above statements it is con- 
tended that a lessee and his landlord should 
ou ve considered as owners of the property 
eased. 


8. In support of his contention that 
a lessee should also be regarded as the owner 
of the property leased Mr. Roy relies on a 
decision in Lister v. Lobley, (1837) 112 ER 
417. In that case, by a Turnpike Road Act, 
trustees were authorised to enter upon and 
take certain lands, and to pull down certain 
houses, buildings, etc., “making or tendering 
satisfaction to the owners or proprietors of 
all private lands, houses, buildings,” etc., so 
taken, “for any loss or damage they may 
sustain thereby;” and it was also provided, 
that they should not be authorised to take 
other buildings, etc., without the consent “of 
the owners or proprietors thereof, or other 
It was held that 
compensation was to be made, in the case 
of premises taken under the former clause, 
not only to the owner of the fee simple in 
the lands and buildings, but also to lessees of 
the same for terms of years. In coming to 
the finding that the lessees should also be 
given the compensation, Lord Denman, C. J, 
observed that the words ‘owner or proprietor’ 
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have no definite legal meaning, that they 
may refer to owners having either the whole, 
or partial interests and that the person having 
a partial interest can recover in no character 
except that of owner or proprietor. 


9. It is submitted by Mr. Roy that 
ownership also means limited ownership and 
not absolute ownership in every case. It is 
contended that if the term ‘owner’ is held to 
refer to a person having absolute ownership, 
in that case, it may render the provisions of a 
statute- unworkable. By way of illustration’ Mr. 
Roy refers to Ss. 35 and 44 of the Transfer 
of Property Act which also use the term 
‘owner’ and submits that if the word ‘owner’ 
is construed to mean an absolute owner, there 
would be difficulties in applying the provi- 
sions of these two Sections. Mr. Roy also 
refers to a decision of the Supreme Court in 
C. Beepathuma v. Shankarnarayana, AIR 
1965 SC 241, where the Supreme Court held 
a mortgagee as hit by the doctrine of election. 


10. It is, however, contended by Mr. 
Sudhish Das Gupta, the learned Advocate for 
the respondent that the word ‘owner’ in 
Clause (ff) means an absolute owner. Mr. 
Das Gupta does not dispute that ownership 
is an aggregate of component rights, but he 
submits that even though an owner parts 
with some of his rights, for instance, when 
he grants a lease of the property, he does 
not cease to be the owner of the property. 
He relies on the following statements in the 
11th Edition of Salmond’s Jurisprudence at 
page 302 under Art. 90 :— 


“The right of an owner of a thing may 
be all but eaten up by the dominant rights 
of lessees, mortgagees, and other encumbran- 
cers. His ownership may be reduced to a 
mere name rather than a reality. Yet he 
nonetheless remains the owner of the thing, 
while all others own nothing more than rights 
over it.” 


11. In support of his contention 
that even after the grant of a permanent lease, 
the owner remains the owner of the property 
leased, Mr. Das Gupta also relies on a deci- 
sion in Kally Das Ahiri v. S. M. Monmohini 
Dassi, (1897) 1 Cal WN 321 which was ap- 
proved by the Privy Council in (1910) 14 
Cal WN 1 (PC). In Kally Das Ahiri’s case 
it has been observed by Jenkins, J. that a 
man who being the owner of the land grants 
a lease in perpetuity carves a subordinate in- 
terest out of his own and does not annihilate 
his own interest; that this result is to be 
inferred by the use of the word ‘lease’ which 
implies an interest still remaining in the lessor; 
that before the lease the owner had the right 
to enjoy the possession of the land and by 
the lease he excludes himself during its cur- 
rency from that right, but the determination 
of the lease is a removal of that barrier and 
that there is nothing to prevent the enjoy- 
ment from which he had been excluded by 
the lease. "i 
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12.. The point, therefore, is what is 
the true import and meaning of the words 
‘owner’ and ‘ownership’. Both the learned 
Advocates ‘have relied on certain statements 
from Salmond’s Jurisprudence which have 
been already referred to. In my opinicn, 
those statements are isolated statements and 
they do not convey the view of Salmond as 
to the meaning of the word ‘owner’ or ‘owner- 
ship’. In the 7th Edition of the Jurisprudence 
at page 367, Salmond expressed his view as 
follows : 

“Ownership in its most comprehensive 
signification, denotes the relation between a 
person and any right that is vested in him 
That which a man owns in this sense is in 
all cases a right.” 

13. The above view of Salmond was 
maintained upto the 11th Edition of Salmond’s 
Jurisprudence. According to Salmond owner- 
ship is incorporeal. It is always a right. If 
ownership is understood in the sense that it 
is a right, then, when two persons have cer- 
tain rights in a thing, can it be said that both 
of them are owners? When the rights are 
the same or equal rights, both the persons 
are joint owners of the thing. This finds 
support from the statements relied on by Mr. 
Roy from Salmond’s Jurisprudence referred 
to above. But when the rights are different 
and unequal, namely, one having lesser rights 
than the other, both the persons cannot be 
regarded as owners in view of the well esta- 
blished principles of jurisprudence that 
“ownership has the characteristic of being in- 
determinate in duration” and that “ownership 
has a residuary character.” The rights of the 
owner when contrasted with the lesser rights 
of the possessor and the encumbrancer, “the 
owner’s rights are indeterminate and residuary 
in a way in which these other rights are 
not.” (See 12th Edition pages 247-248). So 
in the case of persons having unequal rights 
in a thing, the person whose rights are indeter- 
minate and residuary, is the owner of the 
thing and not the other persons who have no 
such rights or have only lesser rights. 

14, We may now consider the views 
of R. W. M. Dias on the question of owner- 
ship. After referring to the views of Salmond 
and other Jurists Dias comes to the conclu- 
sion that a person is owner of a thing when 
his interest will outlast the interests of other 
persons in the same thing. This is substantial- 
ly the conclusion reached by many modern 
writers, who have variously described owner- 
ship as the ‘residuary’, the ‘ultimate’, or ‘the 
most enduring interest. An owner may be 
divested of his claims, etc., to such an extent 
that he may be left with no immediate practi- 
cal benefit. He remains owner nonetheless. 
This is because his interest in the thing, which 
is ownership, will outlast that of other per- 
sons, or if he is not presently exercising any 
of his claims, etc., these will revive as soon 
as those vested’ in other persons have come 
to an end. In the case of land and chattels, 
if the owner is not in possession, ownership 
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amounts to a better right to obtain the pos- 
session than that of the defendant. It is 
‘better’ in that it lasts longer (See Dias on 
Jurisprudence, 3rd Edition pages 369-70). It 
is apparent that the above view of Dias sub- 
stantially agrees with that of Salmond. Ac- 
cording to Dias it is the outlasting interest; 
according to Salmond ownership has the 
characteristic of being indeterminate in dura- 
tion and residuary in nature. 


15. Considering the question from the 
point of view of ‘the most enduring interest’ 
which will outlast the interests of other 
persons in a thing, it seems that a lessee of 
a property who has sub-leased the same in 
favour of another is not an owner; for, ob- 
viously the interest of the lessee is not the 
most enduring interest and it will not outlast 
the interest of his lessor in the property. His 
tight is not better in that it does not last 
longer. It is apparent from the illustration 
relied on by Mr. Das Gupta from the 11th 
Edition of Salmond’s jurisprudence referred to 
above, that the right of the owner of a thing 
may be all eaten up by the dominant rights 
of lessees, mortgagees and other encumbran- 
cers, yet he nonetheless remains the owner 
~of the thing, for his interest outlasts the 
interest of the other persons mentioned above. 

16. The expression ‘if he is the 
owner’ in Clause (ff) of Section 13 (1) refers 
to the ownership of the premises. The ques- 
tion is not who is the owner as between the 
lessee and his sub-lessee, but the question is 
who is the owner of the premises. Applying 
the above principles of jurisprudence it can- 
not be said that the lessee is the owner of 
the premises, 

17. The observations of Jenkins, J. in 
Kally Das Ahiri’s case (1897) 1 Cal WN 321 
referred to above, are based on the legal 
principle that ownership is the ‘residuary’, the 
‘ultimate’ or the ‘most enduring interest’. The 
construction put on the word ‘owner’ by Lord 
Denman, C. J. in (1837) 112 ER 417 seems 
to be founded on equitable consideration 
which is apparent from the observation of 
Lord Denman that “it would be inconvenient 
and unjust if the trustees were required to 
make satisfaction to the tenant in fee “for 
any loss or damage” which another party 
might sustain”. In my opinion, the decision 
in (1837) 112 ER 417 has not laid down any 
legal principle, but as aforesaid, it is based 
on equitable consideration. This decision, 
therefore, does not support the contention of 
Mr. Roy that the lessee of a property may 
be said to be the owner of that property. 

18. Next, I may consider the conten- 
tion of Mr. Roy with reference to the pro- 
visions of Sections 35 and 44 of the Transfer 
of Property Act wherein the word ‘owner’ 
also finds place. It is argued that if the word 
‘owner’ is understood in terms of absolute 
ownership, it would create difficulties in the 
application of these two provisions. We are, 
however, not concerned with the interpreta- 
tion of the word as used in other enactments, 
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The word ‘owner’ used in a particular statute 
may have a different connotation depending 
on the language of the provisions of the 
statute concerned, the context in which the 
word is used and the intention of the legis- 
lature. In the absence of any contrary inten- 
tion of the legislature, which has to be gather- 
ed from the provisions of the statute, the 
meaning of the word as attributed to it in 
legal jurisprudence should be accepted. The 
decision of the Supreme Court in AIR 1965 
SC 241 relied on by Mr. Roy, did not in- 
volve any point as to the interpretation of 
the word ‘owner’ occurring in Section 35 of 
the Transfer of Property Act. In that case, 
the Supreme Court applied the equitable doc- 
trine of election. 

19. The question may now be con- 
sidered with reference. to the intention of the 
legislature in using the expression ‘if he is 
the owner’ in the unamended Clause (f) or 
in the new Clause (ff) of Section 13 (1) of 
the West Bengal Premises Tenancy Act, 1956. 
Under the previous Act, namely, the West 
Bengal Premises Rent Control (Temporary 
Provisions) Act, 1950, the ground of eject- 
ment for the reasonable requirement of the 
landlord or for the purpose of building ov 
re-building is contained in Clause (h) of Sec- 
tion 12 (1). Clause (h) runs as follows :— 

“Where the premises are reasonably re- 
quired by the landlord either for purposes of 
building or re-building, or for his own oc 
cupation or for the occupation of any person 
for whose benefit the premises are held: pro- 
vided that all sub-tenants in the premises are 
made parties to the suit, and allowed oppor- 
tunity of contesting claim to decree for eject- 
ment.” 

There is an explanation under Clause (h) but 
that is not necessary for our present purpose. 

20. Under Section 2 (4) of that Act, 
‘landlord’ means any person who for the 
time being is receiving the rent of any pre- 
mises from the tenant thereof and includes 
any person who is entitled to bring a suit 
for such rent. 


21. Thus it appears that under the 
1950 Act a lessee who was the landlord of 
his sub-lessee, was entitled to sue the sub- 
lessee on the ground of reasonable require- 
ment for his own occupation. By the inser- 
tion of the words ‘if he is the owner’ in the 
unamended Clause (f) or the new Clause (ff) 
of Section 13 (1) of the West Bengal Pre- 
mises Tenancy Act, 1956, the intention of the 
legislature is to prevent the lessee from suing 
his sub-lessee on the ground of his own oc- 
cupation, for the lessee is not the owner of 
the premises. Mr. Roy, however, submits that 
the intention is to exclude the trustees, ex- 
ecutors, administrators and the guardians of 
minors who are, strictly speaking, not owners, 
but they are landlords within the definition 
of the term under both the Acts, and that 
these persons were entitled to claim eviction 
of their tenants for their personal requirement 
under the 1950 Act. I am unable to accept 
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this contention. Under Section 12 (1) (b) of 
the 1950 Act quoted above, one of the 
grounds for ejectment is the requirement of 
the premises for the own occupation of the 
landlord or ‘for the occupation of any person 
for whose benefit the premises are held’. In 
view of the expression, ‘for the occupation 
of any person for whose benefit the premises 
are held’, in my opinion, it was not at alt 
possible for these persons, namely, the trus- 
tees, executors, administrators etc., to insti- 
tute suits for eviction of their tenants for 
their own occupation. The said expression 
is also there in the unamended Clause (f) and 
in the new Clause (ff) of Section 13 (1) of 
the West Bengal Premises Tenancy Act, 1956. 
Under the 1950 Act, therefore, these persons 
could sue their tenants only for the occupa- 
tion of the persons for whose benefit the 
premises are held by them and not for their 
own occupation. Thus, it is, apparent that 
by the insertion of the words ‘if he is the 


owner’ the legislature intends to exclude the . 


lessees from claiming eviction of their -sub- 
lessees on the ground that the premises are 
reasonably required by them for their own 
occupation. ' 


22. The word ‘owner’ in the unamend- 
ed Clause (f) has since been interpreted and 
construed by a Division Bench of this Court 
consisting of P. N. Mookerjee and A. K. 
Dutt, JJ. in Yogamaya Pakhira v. Santi 
Sudha Bose, ILR (1968) 2 Cal 70. It has 
been held that the word ‘owner’ must be given 
its ordinary connotation or dictionary or usual 
meaning, that is, a person having full and 
absolute ownership of the premises and that 
a lessee and even a permanent lessee cannot 
be said to be the owner within the meaning 
of Clause (f). The said decision has been 
followed in the subsequerit Bench decision in 
Caritt Moran and Co. (P) Ltd. v. Ronio Ltd., 
TLR (1969) 1 Cal 347. The above Bench 
decisions are binding on me and J am bound 
to follow the same. 

23. In ascertaining the intention of 
the legislature another significant fact point- 
ed out by Mr. Das Gupta is worth considera- 
tion. Long after the aforesaid Bench- deci- 
sions of this Court in Yogamaya Pakhira’s 
case ILR (1968) 2 Cal 70 and Caritt Moran’s 
ease ILR (1969) 1 Cal 347, Clause (f) was 
amended by the West Bengal Premises ‘(Se- 
cond Amendment) Act (West Bengal Act 
XXXIV of 1969) and in place of Cl. (f), Cl. (© 
and Cl. (ff) were substituted. In the sub- 
stituted Clause (ff), the expression ‘if he is 
the owner’. were retained. It is contended by 
Mr. Das Gupta that it should be presumed 
that the legislature was aware of the con- 
struction put on the word ‘owner’ by this 
Court in the aforesaid Bench decisions and 
that the legislature having chosen to retain 
the said expression, it should be held that the 
legislature accepted the construction as made 
in the aforesaid Bench decisions, for, if the 
legislature was of a different view. it would 
have expressed itself by a suitable amendment 
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of the provisions of Clause (f) by the said 
Amendment Act. In my opinion, there is 
considerable force in the contention of Mr. 
Das Gupta and it finds support from a deci- 
sion of the Supreme Court in Ahmed G. H. 
Ariff v. The Commr. of Wealth Tax, Cal- 
cutta (See AIR 1971 NSC 167 at p. 170 = 
(AIR 1971 SC 1691)). It has been laid down 
by the Supreme Court in that case that where 
the legislature uses a legal term which has 
received judicial interpretation, the Courts 
must assume that the term has been used in 
the sense in which it has been judicially in- 
terpreted. So, in view of the above Supreme 
Court decision, it must be assumed that the 
legislature used the word ‘owner’ in the ex- 
pression ‘if he is the owner’ in the same sense 
as construed by this Court, in the aforesaid 
Bench decisions. 

24. Mr. Roy, however, submits that 
a person who isan absolute owner of a 
property ceases to be the absolute owner after 
he grants a lease of the property, for he can- 
not .be said to possess all the component 
rights of ownership. By the lease, the right 
to enjoy the possession of the property leased 
is transferred to the lessee. As observed by 
Jenkins, J. in Kally Das Ahiri’s case (1897) 
1 Cal 321 referred to above, the owner only 
excludes himself from that right during the 
currency of the lease, but the determination 
of the lease is a removal of that barrier and 
there is. nothing to prevent the enjoyment 
from which he had been excluded by the 
lease. It, therefore, follows that even by 
the grant of a lease, the owner does not 
cease to be the absolute owner of the pro- 
perty leased, but he remains the same sub- 
ject to the right of the lessee. In any event, 
he is the owner of the property leased within 
the meaning of Clause (ff) of Section 13 (1) 
and the lessee cannot be regarded as the 
owner of the property. 

25. Lastly, on the authority of Young 
v. Bristol Aeroplane Co. Ltd., (1944) 1 KB 
718, it is argued by Mr. Roy that as in the 
aforesaid two Bench decisions the effect of 
the provisions of the West Bengal Estates 
Acquisition Act, 1953 have not been con- 
sidered, the Bench decisions have no binding 
force on me. It has been laid down in that 
decision that the Court of appeal is bound 
to follow its own decisions and those of 
Courts of co-ordinate jurisdiction, and the 
full Court is in. the same position in this res- 
pect as a division of the Court consisting of 
three members. The only exceptions to this 
rule are— 

(1) The Court is entitled and bound to 


“decide which of two conflicting decisions of 


its own it will follow; 

(2) the Court is bound to refuse to 
follow a decision of its own which, though 
not expressly overruled, cannot, in its opinion, 
stand with a decision of the House of Lords; 

_@) the Court is not bound to follow a 
decision of its own if it is satisfied that the 
decision was given per incuriam e. g., where a 
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statute or a rule haying statutory effect which 
would have affected the decision was not 
brought to the attention of the earlier Court. 


26. Exceptions 1 and 2 are not re- 
levant fer-our present purpose. Relying on 
exception 3 it is argued by Mr. Roy that 
the Bench decisions referred to above did not 
consider the effect of the provisions of the 
West Bengal Estates Acquisition Act, 1953. 
It is contended that under Sections 4 and 5 
of the said Act all lands have vested in most 
part of the State of West Bengal and that 
the intermediaries who were the proprietors 
before such vesting now hold their lands and 
buildings as tenants under the State and not 
as absolute owners thereof. Mr. Roy sub- 
mits that this important statutory effect not 
having been considered in the Bench decisions 
referred to above, I may refuse to follow 
the same if I accept the proposition based 
on the effect of vesting under the West Bengal 
Estates Acquisition Act, 

27. The word ‘premises’ has been 
defined in Clause (f) of Section 2 of the 
West Bengal Premises Tenancy Act, 1956 as 
‘premises’ means any building or part of a 
building or any hut or part of a hut let sepa- 
rately and includes the gardens, grounds, out- 
houses. if any, appertaining thereto. The 
word ‘premises’, therefore, primarily means a 
building. But what vests under Sections 4 
and 5 of the West Bengal Estates Acquisition 
Act, 1953 is land and not any -building. 
Under Section 6 (1) (b) of the said Act, the 
intermediary can only retain the land com- 
prised in or appertaining to a building. At 
the same time, the land on which the building 
stands belongs to the State and the inter- 
mediary having retained the land is only a 
tenant of the land under the State. 


28. It is, however, not necessary for 
me to decide the question for the reasons 
Stated hereafter. It has been held by me on 
the authority of the decision of the Supreme 
Court in AIR 1971 NSC 167 at p. 170° = 
(AIR 1971 SC 1691) referred to above, that 
the legislature used the word ‘owner’ in the 
same sense as interpreted by this Court in 
the aforesaid Bench decisions. Secondly, in 
view of the decision of the Supreme Court 
in Lala Shri Bhagwan v. Ram Chand, AIR 
1965 SC 1767, it- is neither possible nor 
desirable on my part to consider the correct- 
mess or otherwise of the above two Bench 
decisions which are binding on me. In that 
case, it has been observed by the Supreme 
Court as follows :-— 


“It is hardly necessary to emphasise that 
considerations of judicial propriety and de- 
corum require that if a learned Single- Judge 
hearing a matter is inclined to take the view 
that the earlier decisions of the High Court 
whether of a Division Bench or of a Single 
Judge, need te be reconsidered, he should not 
embark upon that enquiry sitting as a Single 
Judge, but should refer the matter to a Divi- 
sion Bench or, in a proper case place the rele- 
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vant papers before the Chief Justice to enable 
him to constitute a larger Bench to examine 
the question. That is the proper and tradi- 
tional way to deal with such matters and it 
is founded on healthy principles of judicial 
decorum and propriety.” 

Thirdly, I have come to the same conclusion 
as held in the above Bench decisions that a 
lessee is not the owner of the premises within 
the meaning of the expression ‘if he is the 
owner’. 

29, For the reasons aforesaid, I hold 
that the suit at the instance of the lessee for 
the eviction of his tenant on the ground of 
reasonable requirement for his own occupa- 
tion, was not maintainable. In the circum- 
stance, the judgment and decree of the lower 
appellate Court are affirmed and the appeal 
is dismissed, but I direct each party to bear 
his own costs both in the courts below and 
in this Court. . : 


39. Leave to appeal under Clause 15 
of the Letters Patent is prayed for on behalf 
of the appellant which is granted. 


Appeal dismissed. 


AIR 1973 CALCUTTA 534 (V 60 C 124) 
A. K. SINHA AND A. N. BANERJEE, JJ. 

The Khadi and Village Industries Comis- 
sion and others, Appellants v. Sudhangsu 
Sekhar Banerjee, Opposite Party. 

F. A. No. 313 of 1967; D/- 15-1-1973. 

Index Note:— (A) Civil P. C. O. 1, 
R. 16 — Misdescription of parties -— Suit 
against Chairman of Corporate body —- No 
relief sought for against corporate body — 
Not a case of misdescription — Suit is not 
maintainable. 


Brief Note:— (A) Whether the suit in 
essence or the relief sought for was against 
the corporate body itself has got to be found 
out from the averments in the plaint. Where 
the plaint did not indicate any privity of con- 
tract between the corporate body and the 
plaintiff nor any relief was sought for (in 
the plaint) against the corporate body and 
the plaint indicated that the suit was against 
the Chairman, it was not a case of misdes- 
cription. As the claim against the corporate 
body was barred by limitation, an amend- 
ment striking out the name of the Chairman 
could not be allowed. AIR 1940 Cal 153 
and AIR 1953 Cal 381, Distinguished. 

(Paras 7, 8) 

Index Note:— (8) Khadi and Village 
Industries Commission Rules (1957), R. 26 
(3) — Oral contract entered into by em- 
ployees — Not binding on Commission. AIR 
1962 SC 113, Relied on. (Para 9) 

Index Nete:— (O) Civil P. C, S. 100 — 
Mixed question of fact and liw — Capvot 
be gone into for first time in second appeal. 
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Brief Note:— (C) The question whether 
the Commission has taken benefits of repairs 
said to be executed by the plaintiff entitling 
him compensation under Section 70 of the 


Contract Act’is a mixed question of fact and _ 


law and therefore, could not be gone into 
for the first time in second appeal. 
(Para 9) 


Index Note:— (D) Khadi and Village 
Industries Commission Rules (1957), R. 26 (2) 
— Delegation of authority to enter into Com- 
tracts under — Must be specifically proved 
— Question of implied authority does not 
arise. 

Brief Note:-— (D) Mere payment of 
money to the plaintiff on account of the bill 
from time to time by the same set of em- 
ployees can neither operate as an authority 
nor could imply that such delegation of en- 
tering into a contract was given to them by 


the Commission. (Para 10) 

Cases Referred: Chronological Paras 

AIR 1962 SC 113 = (1962) 2 SCR 380. 
Bhikraj Jaipuria v. Union of India - 9 


AIR 1962 SC 779 = (1962) 2 SCA 375, 
State of West Bengal v. B. K. Mondal 9 

AIR 1953 Cal 381 = 89 Cal LJ 313, 
National Industries v. Sassoon Rice 
Mills 

AIR 1940 Cal 153 = 44 Cal WN 277, 
Municipal Commr. of Dacca v. Ganga- 
mani 

AIR 1938 PC 165 = 65 Ind App 182, 
Gaikwad of Baroda v. Habib-ul- 
Haque 7 

Ganendra Narayan Roy, for Appellants; 
S. C. Mitter, S. P. Roy Chowdhury, for Op- 
posite Party. 


A. K. SINHA, J:— This second appeal 
is preferred against an appellate decree re- 
versing the decree of trial Court. 


2. The plaintiff respondent filed a 
suit for recovery of a sum of Rs. 6,765/12/4 
Pies on 2nd January, 1963, in the 
Additional Court of Subordinate Judge, 
Nandia, alleging inter alia. that he carried on 
repair works of certain building including 
additions and alterations under a contract 
between him and the defendants at a cost of 
Rs. 27,665/12/4 Pies out of which he received 
a sum of Rs. 20,900/- but in spite of de- 
mands the balance was not paid. 

3. The defendant No. 1, chairman of 
Khadi and Village Industries Commission, 
the present appellant, contested the: suit and 
in his written statement he denied all material 
allegations. In particular, he denied such 
contract and also his liability to pay the 
amount of claim as being excessive, illegal 
and unenforceable. The defendant Nos. 2 
and 3 that is respondent Nos. 2 and 3 in the 
present appeal did not contest the suit. 

4, The trial Court, on the question 
of maintainability of the suit in its present 
form, found nothing wrong i.e. the suit be- 
ing filed not against Khadi and Village In- 
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dastries Commission which is a corporate 
body under the Statute but against its chair- 
man and on the question of liability of the 
appellant -it found that the contract as plead- 
ed was not established and in any case the 
respondent Nos. 2 and 3 who were the em- 
ployees did not act within the scope of their 
authority and therefore contract even if en- 
tered into by them with the plaintiff for the 
contract of repairs or additions or alterations 
was not binding on the appellant. According- 
ly, it dismissed the suit against the appellant 
but passed a decree ex parte against the res- 
pondent Nos. 2 and 3. 

5. On appeal by the plaintif respon- 
dent No. 1 the appellate Court reversed the 
finding of the trial Court on the question of 
liability of the appellant on tbe view that 
the respondent Nos. 2 and 3 had the implied 
authority to bind the principal and after 
allowing the amendment striking out the 
name of the Chairman held that the suit 
was maintainable and thus decreed the suit 
against the present appellant and thus: allow- 
ed the appeal. 


6. In the appeal before .us two ques- 
tions have arisen—first is whether the appel- 
fant is liable for the amount claimed on the 
basis of the contract pleaded, secondly whe- 
ther such a suit framed against the Chair- 
man of Khadi and Village Industries Com- 
mission is maintainable. We shall take up 
the second question first. It appears that the 
appellate Court appreciated that a suit could 
only be filed against Khadi and Village In- 
dustries Commission as being a corporate 
body created by the Statute but took the 
view that it was a mere formality and the 
irregularity could be cured by deleting the 
name of the Chairman. Question therefore 
substantially is whether this was only a case 
of misdescription. If it is not so, then it is 
undisputed, such an amendment could not be 
allowed as the claim against Khadi and 
Village Industries Commission was barred 
by limitation. Mr. Mitter has strongly relied 
on a Bench decision of this Court in Muni- 
cipal Commrs. of Dacca v. Gangamami, 44 
Cal WN 277 = (AIR 1940 Cal 153} to 
show that even if the suit bas been filed 
against the Chairman of a particular cor- 
porate body or Corporation under a Statute, 
it must be treated not as a substantial de- 
fect but only a case of misdescription. In 
this case what happened was that a suit was 
filed by the plaintiff challenging certain muni- 
cipal assessments as ultra vires against the 
Chairman of the Commissioners of Dacca 
Municipality. It was, however, discovered that 
prior to the commencement of the new 
Municipal Act, Section 29 under the earlier 
Act provided that the Commissioners shall 
(in the name of the chairman) by the des- 
cription of the chairman of the Municipal 
Commissioners shall be a body corporate and 
in such name shall sue or be sued. When 
the suit was filed almost immediately after 
the commencement of the new Act obviously 
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through ignorance about the description of 
the body of the Commissioners as a body 
corporate under the new Act, a suit was 
fied against the Chairman of Commissioueis 
describing them as constituted undcr the ex- 
‘pired Act. It was found on scrutiny of the 
averments made in the plaint that the suit 
‘was filed claiming ali reliefs against the 
Municipal Commissioners and not against the 
Chairman. In that context, on a review of 
long line of cases, it was held inter alia 
that: sae 


“Therefore that the name is not always 
the true criterion for determining the party 
really seed we have to consider the nature of 
the allegations in the plaint and the nature 
of the relief sought. There can be no doubt 
that in the case before us the: suit was from 
its very inception a suit against the Munici- 
pal Corporation. Therefore the effect of the 
amendment was not to substitute or add a 
new party or to convert the suit into a new 
suit. In these circumstances, it must be held 
that the amendment related back to the 
date of the suit as originally filed. On this 
view, it was within six months limit and not 
time barred.” 


7. From the above observations it 
seems clear from the averments in the plaint 
it has got to be found out whether a suit 
in essence or the reliefs sought for were 
_made.against the Corporation or corporate 
body itself. It is neither possible nor desir- 
able to lay down any hard and fast rule to 
cover the cases of misdescription of a party 
in the plaint. For, it would be found in a 
number of cases that there has been conflict- 
ing decisions on the question as to whether 
a suit filed against an agent of a Railway 
was merely a case of misdescription. Even 
in 65 Ind App 182 =_ (AIR 1938 PC 165), 
(Gaekwad of Baroda v. Habib-ul-Haque) re- 
ferred to in the above decision of this Court, 
the suit though filed against the Railways 
was held to be filed against the Gaekwad of 
Baroda. Such being the position it is diffi- 
cult to see how without being satisfied as to 
the test indicated in the above decision, the 
appellate Court below could have allowed 
amendment in a casual manner. On the view 
that suit filed describing Khadi and Village 
Industries Commission as Chairman was a 
matter of mere formality. and the end could 
be achieved by striking off the word “chair- 
man”. In our opinion, this was wholly an 
erroneous approach to the question. We 
would therefore proceed to see whether there 
‘are proper pleadings in the plaint to enable 
us to find out whether the suit in essence or 
the reliefs sought for were made against the 
Khadi and Village Industries Commission. 
On a scrutiny of the plaint it appears to us 
that there is not only proper averments in the 
plaint but there is nothing in the plaint to 
show thatthe contract was entered into be- 
tween the Khadi and Village Industries Com- 
mission and the plaintiff-respondent or that 
the respondent Nos. 2 and 3. were authorised 
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exaployees of the Commission. Equally, there 
is nothing to indicate in the pldint that the 
relief was sought for against the Commission. 
On a fair reading of the plaint it seems 
clear that the suit was filed against the chair- 
man and not against the Khadi and Village 
Industries Commission, with the result that 
the amendment has the effect of allowing the 
claim against the Commission which is long 
barred by limitation. This is wholly unten- 
able in law. 


8. Mr. Mitter has, however, also 
relied on another decision in AIR 1953 Cal 
381, (National Industries v. Sassoon Rice 
Mills), But here from the facts it appears 
that only the word “Limited” was sought to 
be deleted which was affixed to the name. of 
the defendant company and in that context 
it was held that this was a case of mere mis- 
description. In our opinion, therefore the suit 
was wrongly instituted against the Chairman, 
Khadi and Village Industries Commission and 
therefore it is not maintainable in law. 


9, In the view we have taken on the 
second question, it is not necessary to go into 
the first question, namely as to whether the 
contract as pleaded was binding. But since the 
question was considerably discussed by both 
the Courts below we proceed to examine whe- 
ther the contract set up by the plaintiff res- 
pondent was binding on the Commission. It 
appears that both the Courts below over- 
looked mandatory provisions of sub-rule (3) 
of Rule 26 of Khadi and Village Industries 
Commission Rules 1957. wherein it is pro- 
vided that “contracts made on behalf of the 
Commission shall not be binding on the Com- 
mission unless they are executed by a person 


` authorised under sub-rule (2) to enter into 


them and the seal of the Commission is 
affixed thereto.” The impugned contract in 
the present case ‘was clearly entered into at 
a date after the Rules came into operation 
in 1957 and that also orally and not in writ- 
ing in compliance with the above Rules. It 
is therefore quite clear that any contract en- 
tered into in any manner other than in ac 
cordance with the provisions of the above 
Rule.shall not be binding on the Commis- 
sion, for it is well established that any con- 
tract entered into by a statutory body not 
according to the provisions laid down in the 
Act or in the Statutory Rules shall be void 
and unenforceable (see Bhikraj Jaipuria v 
Union of India. (AIR 1962 SC 113)) Mr. 
Mitter. however, has relied on Section 70 
of the Indian Contract Act and support in 
aid of his contention sought to be drawn 
from a Supreme Court decision in State of 
West Bengal v. B. K. Mondal, AIR 1962 SC 
779, on the ground that the Commission, has 
taken full benefits under the contract even 
though not binding and therefore the plain- 
tiff was entitled to get compensation. But 
this is. again a mixed question of fact and 
law. There is nothing in evidence on record 
to show that. the Commission has taken 
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benefit of the repairs or additions or altera- 
tions said to be executed by the plaintiff in 
respect of the disputed building. So, we are 
unable to go into this question for the first 
time at this stage in this appeal. 


10. On the other question namely as 
to the scope of authority of the respondent 
Nos. 2 and 3 who are the employees the ap- 
pellate Court below was in error in taking 
the view that they had implied authority. 
The. Commission is a statutory body and 
has power to enter into a contract only in 
accordance with the provisions of sub-rule (2) 
lof Rule 26 of the Khadi and Village Indus- 
tries Commission Rules, 1957, which provide 
that the Commission ‘may delegate to the 





Commission or any officer of the Commis- 
sion, such powers of entering into contracts 
on its behalf as it may think fit. That being 
the position under the law question of implied 
authority does not arise at all. The plaintiff 
has to prove by cogent and clear evidence 
that the Commission delegated the power to 
enter into the impugned contract on its behalf 
in favour of the respondent Nos. 2 and 3. 
There is no evidence on record to show that 
it did so delegate. Mere payment of money 


. to the plaintiff on account of the bill from 


time to timè by the same set of employees 
at the locale can neither operate as an autho- 
rity nor could imply that such delegation of 
entering into a contract was given to them 
by the Commission. In our view, the deci- 
sion of the appellate Court is incorrect. 


11. Accordingly, this appeal is allow- 
ed. We set aside judgment and decree of 
the appellate Court below and restore the 
decree that of the trial Court. But there 
will be no order as to costs in this appeal. 


A. N. BANERJEE, J.:— 12. I agree. 
i Appeal allowed. 


AIR 1973 CALCUTTA 537 (Y 60 C 125) 
ARUN K. MUKHERJEA AND 
MURARI MOHAN DUTT, JJ. 

The Commissioners ‘for the Port of 
Calcutta, Appellant v. Pulin Behari Mondal 
and others, Respondents. ie 

Appeal From Original Order No. 674 of 
1971, D/- 3-8-1972. 

Index Note:— (A) Calcutta Port Act 
(3 of 1890), S. 35 (8) — Power of Port Com- 
missioners to execute works for carrying out 
purposes of the Act — Nature of. 

Brief Note:— (A) The Port Commis- 
sioners are empowered to execute a work if 


they consider it to be necessary to carry out . 


the purposes of the Act even if the same is’ 
located beyond the`limits of the Calcutta Port 
and is not necessary for the protection of the 
rata a E ee Oe e 
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works already executed under the Act. Civil 
Rule No. 2204(W) of 1967, D/- 3-10-1969 
(Cal). Reversed. (Para 8) 

Index Note:— (B) Calcutta Port Act 
(3 of 1890), S. 35 (8) — Work for the pur- 
poses of the Act — What is. 


Brief Note:— (B) A work considered 
by the Port Commissioners to be necessary 
for the benefit of port at Calcutta is a work 
for the purposes of the Act. (Para 10) 


Index Note:— (C) Calcutta Port Act 
(3 of 1890), S. 58 — Section 58 dees not oust 
the jurisdiction of the State Govermment to 
acquire land required for the purposes cf 
Port Act. ADR 1963 SC 1077 and AIR 1964 
SC 1277, Followed. (Para 13) 

Index Note:— (D) Calcutta Port Act 
(3 of 1890), S. 58 (1) — Acquisition by Port 
Commissioners — Validity. . 

Brief Note :— (D) It cannot be said that 
it is beyond the authority of the Port Com- 
missioners to spend money for an acquisition 
of land merely because the purpose for which 
acquisition is sought to be made is not a 
purpose of the Act. Civil Rule No. 2204(W) 
of 1967, D/-. 3-10-1969 (Cal). Reversed. 

(Para 14) 


Cases Referred : Chronological Paras 


AIR 1964 SC 1217 = (1964) 3 SCR 
425, Nandeshwar Prasad v. U. P. 


Govt. 

AIR 1963 SC 1077 = (1963) Supp 2 
SCR 812, Patna Improvement Trust v. 
Srimati Lakshmi Devi 11 

Bankim Chandra Dutt, with Nerode 

Behari Roy, for Appellant; S. D. Banerjee, 

Partha Mukharji, S. Samanta and S. C. Bose, 

for State. 


M. M. DUTT, J:— This appeal is at 
the instance of the Commissioners for the 
Port of Calcutta and it is directed against an 
order dated October 3, 1969 of D. Basu, J. 
By the said order Civil Rule No. 2204(W) of 
1967 out of which this appeal arises, was 
made absolute. 7 


2. The State Government issued a 
notification under Section 4 of the Land 
Acquisition Act, being notification No. 12548 
L. A. (P. W.) dated July 28, 1967 in respect 
of several plots of land belonging to different 
persons and measuring 26.15 acres. The land 
of the respondents Nos. 1 to 15 who were the 
petitioners in the Rule out of which this ap- 
peal arises, has also been included in the 
notification. It is, stated in the notification 
that the said 26.15 acres of land is likely to 
be needed for a public purpose, namely, for 
the establishment of Haldia Dock at the ex- 
penses of the Commissioners for the Port of 
Calcutta. 


3. The respondents and other groups 
of persons chalienged the legality and validity 
of the notification by separate petitions under 
Art. 226 of the Constitution of India, where- 
upon a number of Rules were issued on the 
said petitions including the said Civil Rule 
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No. 2204(W) of 1967. It appears from the 
judgment of D. Basu, J. that at the hearing 
of the Rules the following points were urged 
on behalf of the respondents and the peti- 
tioners. im different Rules :— 

(D Each of the petitioners whose lands 
are sought to be acquired under the impugn- 
ed notification, . personally cultivates his land 
and that the quantity in possession of each 
being less than the ceiling laid down in the 
West Bengal Estates Acquisition Act. 1953 
such land cannot be acquired unless the Jaw 
relating to the acquisition of such Jand pro- 
vides for payment of compensation at a rate 
which shall not be less than the market value 
thereof as provided for in the proviso to Arti- 
cle 31-A (1) of the Constitution. 

(I) There were certain irregularities in 
the matter of hearing objections under Sec- 
tion 5-A (2) of the Land Acquisition Act 
which vitiated the Acquisition proceedings. 

(ID The impugned notification is invalid 
in the absence of a declaration by the Central 
Government as required to be made under 
Section 58 (1) of the Calcutta Port Act, 1890. 

(IV) The acquisition of land for a Dock 
is a purpose of the Union and that the State 
Government is not competent to acquire the 
land on behalf of the Union. 


4. D. Basu, J. overruled all the points 
excepting point No. 3. namely, that the noti- 
fication is invalid in the absence of a declara- 
tion by the Central Government under Sec- 
tion 58 (1) of the Calcutta Port Act. See- 
tion 58 provides as follows :— 


“38 (1) When any land or building is. re- 
quired for the purposes of this Act, the Cen- 
tral Government may declare that the land or 
building is required for a public purpose and 
May cause proceedings to be taken for obtain- 
ing possession of the same for the Central 
Government and for determining the compen- 
sation to be paid to the parties interested, ac- 
cording to any law in force for the acquisi- 
tion of land for public purposes. 

(2) On payment by the Commissioners of 
the compensation payable under such law, 
and of the charges reasonably incurred by 
the Collector in respect of proceedings there- 
under, such land or building shall vest in 
them for the purposes of this Act.” 

5. D- Basu, J. was of the view that 
without a declaration by the Central Govern- 
ment under Section 58 (1) acquisition of land 
by the State Government for the Calcutta 
Port under the provisions of the Land: Acqui- 
sition. Act would be illegal. The respondents 
relied on a delegation of the power of the 
Central Government under Art. 258 (1) of 
the Constitution under which the President of 
India has entrusted the Government of West 
Bengal, with their consent, the functions of 
the Central Government under the Land 
Acouisition Act im relation to the acquisition 
of lard for the purpose of the Union. 
D. Basu, J. however. held that the delegation 
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of the power under the Land Acquisition Act 
could not obviate the need for a declaration 
to be made by the Central Government before 
the Land Acquisition Act could be brought 
in at all and that the Land Acquisition Act 
being a general enactment and the Calcutta 
Port Act being a special enactment, the latter 
would prevail in case of any inconsistency. 


6. It was contended on behalf of the 
appellants that Haldia was outside the limits 
of the Port of Calcutta but the establishment 
of the Dock at Haldia was for the purposes 
of the Calcutta Port Act and that accordingly 
the construction of a Dock at Haldia would 
come within the purview of clause (8) of 
Section 35. It was alternatively contended on 


` behalf of the appellants that it was outside _ 


the purposes of the Act and the State Gov- 
ernment was entitled to acquire the lands for 
a public purpose, namely, the establishment 
of a Dock at Haldia. These two contentions 
have been overruled by D. Basu, J. on the 
following grounds :— 


“(a) If it be held that the proposed acqui- 
sition is for the purposes of the Calcuta Port 
Act, the first part of Section 58 (1) has not 
been complied with. 


(b) If it be held that it is outside the pur- 
poses of the Act then it would be outside 
the jurisdiction of the Commissioners to pro- 
vide for the expenses of the acquisition, in 
which case, the Court cannot uphold such 
an ultra vires Act on the part of the statu- 
tory body of Commissioners.” 


7. It has been further held by D. 
Basu. J. that Haldia is outside the limits of 
the Calcutta Port and that the proposed cou- 
struction of a Dock at Haldia does not come 
within the purview of clause (8) of Sec. 35. 
On the. aforesaid findings, the impugned noti- 
fication under Section 4 of the Land Acauisi- 
tion Act has been struck down by D. Basu. J. 
as illegal and invalid. Hence, this appeal by 
the Port Commissioners 

8. First of all, it is necessary for us 
to consider whether Haldia is within the 
limits of the Calcutta Port and whether the 
proposed construction of a Dock at Haldia 
is for the purposes of the Act. D. Basu. J. 
has held that Haldia is neither within the 
limits of the Calcutta Port nor is the con- 
struction.of a Dock at Haldia for the pur- 
poses of the Act. Mr. Dutt, learned counsel 
appearing for the appellants faintly contend- 
ed that Haldia is within the limits of the 
Calcutta Port. In our opinion. in view of 
the statements made in paragraphs 10 and 12 
of the affidavit filed on behalf of the appel- 
lants, it is not open for them to contend 
that Haldia is within the limits of the Cal- 
cutta Port. We concur in the finding of 
D. Basu, J. that Haldia is outside the limits 
Mr. Dutt has. how- 
ever, submitted that even aSsuming that Haldia 
is outside the limits. of the Port of Calcutta 
the Commissioners are entitled to construct 
the Dock at Haldia. In support of his conten- 
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tion Mr. Dutt has strongly relied on clause (8) 
of Section 35. Section 35 is as follows :— 

“35. The works to be constructed and 
carried out by Commissioners under the pro- 
visions of this Act may include 

(1) docks, wharves, quays, stages, jetties 
and piers, within the Port, with all necessary 
and convenient arches, drains. landing-places, 
shelters for passengers, stairs, fences and ap- 
proaches; and quarters and buildings neces- 
sary for the residence. of the officers employed 
therefor; ; 


(2) railways; i 


(3) warehouses and sheds, with all neces 
sary appliances for receiving and storing goods 
landed or fo be shipped or carried and places 
suitable for the sampling and selling of such 
goods: ‘ 

(4) laying down moorings for carrying 
out the purposes of this Act; and the erec- 
tion of cranes, scales, and ali other necessary 
means and appliances for loading and unload- 
ing vessels; 

(5) reclaiming, enclosing and raising any 
part of the river bank or the river bed with- 
in the Port, which may be necessary for the 
execution of the works authorized by this 
es or otherwise for the purposes of this 

ct; 

(6) the construction and application of 
dredgers and other machines for clearing, 
deepening and improving the river bed within 
the Port; . 

(7) the building of steam-vessels required 
for the purposes of towing vessels in Port; 

(7a) the building of vessels for the car- 
rying of passengers and their personal effects 
within, or partly within and partly without, 
the limits of the Port; 

(8) the construction of such works with- 
out the limits of the Port as shall be neces- 
sary for the protection of works executed 
under this Act; and all such other works 
and appliances as may, in the opinion of 
the Commissioners in meeting, be necessary 
for carrying out the purposes of this Act; 

(9) tbe sinking of tubewells and the 
equipment, maintenance and use of boats, 
barges and other appliances for the purpose 
of the supply of water to shipping at the 
Port.” 

The first part of clause (8) applies only where 
the construction of any work without the 
limits of the Port is necessary for the pro- 
tection of works executed under the Act. 
There is nothing on record to show that the 
establishment of a Dock at Haldia is neces- 
sary for the protection of works executed 
under the Act. Mr. Banerjee, learned counsel 
appearing for the respondents Nos. 1 to 15 
has. therefore, rightly contended that the first 
part of clause (8) does not authorise the 
Commissioners to construct a Dock at Haldia. 
The question, however, is whether the second 
part of clause (8) gives an authority to the 
Commissioners to construct a Dock at Haldia. 
D. Basu, J. has observed that the second part 
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of clause (8) is residuary in nature and it 
refers to works within the Port of Calcutta 
and not outside the limits of the Port, for, 


‘ otherwise, a separate provision in the first 


part, dealing with works outside the Perl 
would have been unmeaning and unnecessary. 
It is apparent from the opening words of 
Section 35 that the section is not exhaustive. 
It is not possible to enumerate ali types of 
works which may be necessary to be carried 
out for the purposes of the Act. It is true 
that the first part of clause-(8) uses the ex- 
pression “without the limits of the Port” 
which is absent in the second part. This. 
however. does not mean that the works con- 
templated by the second part of clause (8) 
have to be carried out within the limits of 
the Port. In our view, both the parts of 
clause (8) should be read conjunctively and 
not disjunctively. If the Commissioners think 
that a particular work has to be carried out 
beyond the limits of the Calcutta Port for 
the purposes of the Act, it will be unreason- 
able to hold that because such a work is 
not for the protection of works. executed 
under the Act, the Commissioners will not 
have the authority to carry out the purposes 
of the Act by execution of the work beyond 
the limits of the Calcutta Port. Further, *’ 
the second part of clause (8) which is resi- 
duary in nature be interpreted as contem- 
plating execution of works within the limits 
of the Port, in that case it would not have 
been placed under clause (8) along with the 
first part which relates to works without the 
limits of the Port. In our opinion, the se- 
cond part of clause (8) is residuary of the 
first part of clause (8). Disagreeing with the 
interpretation made by D. Basu, J. of the 
second part of clause (8). we hold that the 
second part of clause (8) refers to works 
necessary for carrying out the purposes of 
eee without the limits of the Calcutta 
ort. 

9. Now the question is whether the 
establishment of a Dock at Haldia is for the 
purposes of the Act. In paragraph 10 of the 
affidavit filed on behalf of the appellants it 
is stated as follows :— 

_ “With reference to the statements made 
in paragraph 7 of the said petition, J sav 
that the Calcutta Port is handicapped for 
bars, bends and bores in the tiver Hooghly. 
The main limitations imposed on ships in 
the navigable approaches to Calcutta is draft 
Other restricting factors are limitation on the 
length of the ship that can use the Port due 
to sharp bends in the river up-stream of 
Diamond Harbour, the narrow width of the 
channel and the size of the vessel that could 
safely anchor at Garden Reach and Uluberia 
Anchorages, During the spring tide with 
high tidal range. when strong bore tides 
are expected, the berthing capacity of 
the Port is restricted, leading to congestion in 
the Docks at Sandheads. ‘These limitations 
and the increase in the length and tonnage 
of ships brought out forcibly the necessity 
of dock system at Haldia, about 50 nautical 
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miles downstream of Calcutta. In the present 
day, a seaport’s right of existence and its 
future development depends upon the favour- 


able situation with regard to hinterland it ser- ` 


ves, the nature of its connection with the 
sea and the hinterland, means of transport 
available and facilities for transhipment and 
storage. The Port of Calcutta, 120 miles up 
in the river Hooghly, serves an area rich in 
mineral resources larger than U. K. and 
France taken together and it is very necessary 
to develop a deep water Dock at Haldia fur- 
ther out in the estuary to make up the short- 
comings of the Calcutta Port. With the im- 
provement of Bhagirathi and Upper Hooghly 
after the completion of Farakka Barrage, the 
much needed perennial waterways link with 
` Upper India will be available and with im- 
proved transport facilities, both Haldia and 
Calcutta. can be developed complementary to 
each other. Therefore, Haldia is a ‘must’ to 
save the Calcutta Port.” 


10. By a resolution: dated May 23, 
1960, passed in a meeting of the Commis- 
sioners, the Commissioners expressed an 
opinion that there was a necessity for the 
construction of a Dock at Haldia. A copy 
of the resolution of the Commissioners has 
been annexed to the supplementary affidavit 
filed on their behalf. The purposes for which 
the Commissioners are of the view that a Dock 
at Haldia should be constructed have been 
stated in paragraph 10 of the affidavit quoted 
above. It is apparent from the statements in 
paragraph 10 that the object of the proposed 
construction of the Dock at Haldia is to im- 
prove the condition of the Calcutta Port in 
respect of import and export of goods. Mr. 
Banerjee strenuously urged that the purposes 
as stated in paragraph 10 or as contained in 
the resolution of the Commissioners could not 
be said to be purposes for the Act. We are, 
however, unable to accept the said conten. 
tion of Mr. Banerjee. It is not denied that 
with the construction of a Dock- at Haldia 
there would be an improvement in the opera- 
tion of the Calcutta Port and its capacity to 
export goods will be increased to a great 
extent. As D. Basu, J. was of the view that 
the second part of clause (8) refers to works 
within the limits of the Calcutta Port, he did 
not consider whether the purposes for which 
the Dock at Haldia is proposed to be con- 
structed, are ‘purposes’ for the Act. In our 
opinion, when the Commissioners in a meeting 
have decided that there is a need for the 
establishment of a Dock at Haldia for the 
benefit of the Port at Calcutta, it cannot be 
said that the purposes for which there is a 
necessity for the establishment of a Dock are 
not purposes of the Act. Execution of any 
work which is beneficial to the proper work- 
ing of the Calcutta Port must be held to be 
for the purposes of the Act. We therefore, 
hold that the establishment of a Dock at 
Haldia is for the purposes of the Act. 


11. Mr. Banerjee, however, strenuous- 
ly urged that even assuming that the con- 
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struction of a Dock at Haldia is for the 
purposes of the Act, in the absence of a 
declaration by the Central Government under 
Section 58 (1) of the Act the proposed acquisi- 
tion would be. illegal and invalid. Mr. Dutt, 
however, submitted that Section 58 should be 
construed as directory and not mandatory. 
Prima facie, it appears to us that the provi- 
sions of Section 58 (1) are directory and not 
mandatory, but it is not necessary for us to 
decide this point finally. The whole object 
of Section 58 is that there should be a dec- 
laration by the Central Government that the 
land or building is required for a public pur- 
pose. Thereafter, the Central Government 
may cause proceedings to be taken for ob- 
taining possession of the, land or building fox 
the Central Government and for determining 
the compensation to be paid to the parties 
interested according to any Jaw in force for 
the acquisition of land for public purposes. 
The Land Acquisition Act, 1894 is the law 
in force for the acquisition of land for public 
purposes. Ultimately, therefore, thé land or 
building has to be acquired under the pro- 
visions of the Land Acquisition Act. It has 
however, been contended by Mr. Banerjee 
that Section 58 (1) excludes the operation of 
the Land Acquisition Act in the sense that 
the State Government has no jurisdiction to 
acquire lands for a public purpose which 
is also a purpose under the Calcutta Port 
Act. We are unable to accept this conten- 
tion. In our opinion. it is apparent from the 
clear language of Section 58 that instead 
of excluding the operation of the Land Acqui- 
sition Act it invokes and includes the same. 
In this connection we may refer to a deci- 
sion of the Supreme Court in Patna Improve- 
ment Trust v. Shrimati Lakshmi Devi, AIR 
1963 SC 1077. In that case, the Government 
of Bihar issued a notification under Section 4 
of the Land Acquisition Act proposing to 


‘acquire certain land in the city of Patna at 


the expenses of the Patna Improvement Trust 
for a public purpose. By another notifica- 
tion under Section 4, certain other lands were 
proposed to be acquired. These notifications 
were quashed by the High Court of Patna, 
and against the judgment and order of the 
Patna High Court, the Improvement Trust 
appealed to the Supreme Court by special 
leave. The respondents before the Supreme 
Court at whose instance the notifications were 
quashed by the High Court contended, that 
if the land was sought to be acquired for 
the purpose of the Patna Improvement Trust, 
then it could be acquired in accordance with 
the provisions of the Bihar Town Planning 
and Improvement Trust Act, 1951 (herein- 
after referred to as the Bihar Act) and not 
under the provisions of the Land Acquisition 
Act. because the former Act completely re- 
placed the Land Acquisition Act in regard’ to 
the acquisition of land for the purpose of 


the Improvement Trust. It was, further con- 
tended before the Supreme Court that the 


purpose of the Bihar Act was to provide a 
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complete Code for acquisition of land for 
the purpose of the Trust and that the Bihar 
Act and the Land Acquisition Act were in- 
consistent Acts and could not operate in the 
same field. It has been observed by the 
Supreme Court that it is not necessary to go 
into the argument of, inconsistency between 
the Bihar Act and the Land Acquisition Act 
or the Special Act excluding the general, be 


cause the various provisions of the Bihar Act” 
themselves afford the key to the solution of 


the problem which is one of construction. It 
has been pointed out by the Supreme Couri 
that Section 71 of the Bihar Act which modi 
fies the. Land Acquisition Act, itself states 
that for the purpose of acquisition of land 
for the Trust under the Land Acquisition Act, 
that Act, namely, the Land Acquisition Act 
shall be subject to the modifications specified 
in the schedule. It has been held by the 
Supreme Court that even for the purpose of 
acquiring land for the Trust, the machinery 
of the.Land Acquisition Act as modified is 
contemplated and that it does not exclude 
the Land Acquisition Act, on the contrary it 
makes it applicable but subject to its modifi- 
cations and exceptions. The Supreme Court 
ultimately held that the notifications issued by 
the State Government were not invalid and 
that the High Court was in érror in holding 
it otherwise. 


12. Mr. Dutt also relied on another 
decision of the Supreme Court in Nandesh- 
war Prasad v. U. P. Government, AIR 1964 
SC 1217. In that case a scheme known as 
subsidized Industrial Housing Scheme was 
sponsored by the Housing Department of the 
U. P. Government. The Government of U. P. 
issued a notification under Section 4 of the 
Land Acquisition Act to the effect that two 
plots in dispute were required for the con- 
struction of tenements in the fourth phase 
of the subsidized Industrial Housing Scheme 
sponsored by the Government of U. P. as 
well as for general improvement and street 
scheme No. XX of the Development Board. 
This notification was followed by a notifica- 
tion under Section 6 of the Land Acquisition 
Act. Jt was contended before the Supreme 
Court that as the acquisition was for the pur- 
poses of scheme No. XX of the Board, action 
had to be taken in accordance with S. 114 
of the Kanpur Urban Area Development Act. 
1945 (hereinafter referred to as the Kanpur 
Act) and the schedule thereto and that as no 
action had been so taken, the proceedings for 
acquisition were bad. The Supreme Court 
repelled the said contention and it has been 
held by the Supreme Court that where the 
acquisition is by the Government under the 
Land Acquisition Act for public purpose 
though that purpose may be the purpose of 
the Board, the Kanpur Act has no application 
at all and the Government proceeds to acquire 
under the provisions of the Land Acquisition 
Act alone. 

13. Mr. Dutt relied on the aforesaid 
Supreme Court decisions and submitted that 


Commrs., Calcutta Post v. P. B. Mondal (M. M. Dutt J.) [Prs. 11-14] Cal. 541 


in the instant case, in spite of the provisions 
of Section 58. the State Government was en- 
titled to acquire land for a public purpose, 
although that purpose might be a purpose 
under the Calcutta Port Act. Mr. Banerjee, 
however, sought to distinguish the Supreme 
Court decisions ou the ground that ic both 
the decisions the land which is being acquir- 
ed was within the limits of the Trust or the 
Board, but in the present case, the land being 
outside the limits of the Calcutta Port, ths 
principle laid in the Supreme Couri decisions 
would not apply. We are, however, unable 
to accept the distinction sought tc be made 
by Mr. Banerjee. In the Supreme Court deci 
sions it has not been held that because the 
lands were situaie within the limits of the 
Trust or the Board the same could (not?) 
be acquired under the provisions of the Land 
Acquisition Act. What has beer held by 
the Supreme Court is that the State Govern- 
ment is entitled to acquire land for a public 
purpose even though that purpose may be.a 
purpose of the Trust or the Board. In the 
present case, the purpose for which the dis-|. 
puted land is proposed to be acquired being 
a public purpose and as there is nothing in 
Section 58 which excludes the application of 
the Land Acquisition Act, we do not find any 
illegality in the proposed acquisition of the 
disputed land under the Land Acquisition Act. 
The contention of Mr. Banerjee that as there 
is no prior declaration by the Central Gov- 
ernment that the disputed land is required 
for a public purpose in accordance with Sec- 
tion 58 (1), the notification under Section 4 
issued by the State Government is illegal, is 
rejected. 


14, We may now assume that the 
proposed construction of a Dock at Haldia 
is not for the purposes of the Act. D. Basu, 
J. has held and it has also been argued by 
Mr. Banerjee that it is beyond the jurisdic- 
tion of the Commissioners to provide the ex- 
penses of the acquisition, in which case, the 
Court cannot uphold such an ultra vires act 
on the part of the statutory body of Commis- 
sioners. Under Section 58 (1), proceedings 
are to be taken under the Land Acquisition 
Act for obtaining possession of the land or 
building for the Central Government and not 
for the Port Commissioners. Sub-section (2) 
provides that on payment by the Commis- 
sioners of the compensation payable under 
such law, and all the charges reasonably in- 
curred by the Collector in respect of the 
proceedings thereunder, such land or building 


- Shall vest in them for the purposes of the 


Act. Under sub-section (1) after possession 
of the land or building is taken for the Cen- 
tral Government under the Land Acquisition 
Act, the question of payment of compensa- 
tion and other charges by the Commissioners 


` will arise. In the instant case, only a noti- 


fication under Section 4 has been issued. It 
is true that in the notification it is stated 
that the proposed acquisition is at the ex- 


penses of the Port Commissioners, but in our 


a! 
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view, that statement is not required to be 
made in a notification under Section 4. The 
question who will pay the compensation is 
not relevant at this stage. The question will 
be considered at the time the State Govern- 
ment makes a declaration under Section 6 
of the Land Acquisition Act. It may so 
happen that the State Government will pay 
the compensation out of the Government 
fund and threafter transfer the disputed land 
to the Port Commissioners. There is no bar 
to the acquisition of the disputed land by 
the State Government under the provisions 
of the Land Acquisition Act for the Com- 
missioners for the Port of Calcutta who, it 
is not disputed, constitute a local authority 
within the meaning of Section 3 (23)- of the 
Bengal General Clauses Act. The second pro- 
viso to sub-section (1) of S. 6 expressly autho- 
rises acquisition of land for a local authority 
wholly or partly out of public revenues or 
some funds controlled or managed by the 
local authority. In our view. therefore, the 
contention that as the purpose for which the 
land is proposed to be acquired is not a 
purpose of the Act, it is beyond the authority 
of the Commissioners to spend money for 
such acquisition, is misconceived. 


15, It has been urged by Mr. Baner- 
jee that the State of West Bengal not having 
enacted any law in pursuance of its authority 
under Entry 31 of the Concurrent List of 
the Constitution, or in other words, no law 
having been made for the purpose of esta- 
blishing a Port at Haldia, acquisition of the 
land for such a purpose will be illegal. 
Entry 31 is as follows :— 


“31. Ports other than those declared by or 
under law made by the Parliament or exist- 
ing law to be major Ports.” 


It is argued by Mr. Banerjee that Haldia , 


Port which is going to be established is not 
a major Port and as such in the absence of 
any law made by the State of West Bengal, 
the establishment of such a Port will be 
illegal and the proposed acquisition cannot 
be said to be for a public purpose. We are, 
however, not impressed with this argument of 
Mr. Banerjee. In the notification under Sec- 
tion 4 the purpose is stated to be the esta- 
blishment of a Dock at Haldia. A Dock is 
not a Port. Mr. Banerjee, however, submits 
that the Commissioners are contemplating to 
establish a Port. We are, however, not con- 
cerned with what is within the contemplation 
of the Commissioners but we are concerned 
only with the notification under Section 4. 
When the notification does not state that the 
proposed acquisition is for the purpose of the 
establishment of a Port at Haldia. it is not 
necessary for us to consider whether in the 
absence of a State law, the State Govern- 
ment is entitled to acquire lands for the cons- 
truction of a Port at Haldia. 


16. For the reasons aforesaid, we 
hold that the notification under Section 4 is 


quite legal and valid and D. Basu J. was not. 
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right in quashing the notification. We would 
accordingly set aside the order of D. Basu 
J. and discharge the Rule obtained by the 
respondents Nos. 1 to 15 and dismiss the. ap- 
plication under Article 226 of the Constitu- 
tion. The appeal is allowed, but in view of 
the facts and circumstances of the case, there 
will be no order for costs. 
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Appeal allowed. 
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M/s. Sisir Soap Works, Petitioner v. 
Commercial Tax Officer and others, Respon- 
dents. 
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Index Note:—~ (A) West Bengal Public 
Demands Recovery Act (3 of 1913), S. 3 (3) 
~~ Bengal Finance (Sales Tax) Act (1941), 
Section 11 (4) —— West Bengal Sales Tax 
Rules, (1954), Rr. 2 (e); 56, 57 — Arrears of 
tax — Recovery proceedings —- Validity. 


Brief Note:— (A) The unpaid sales tax 
amount can be recovered as arrears of land 
revenue by the Commercial Tax Officer only 
through the Collector of the district in which 
the dealer’s office is located. The term “Col- 
lector” in R. 56 of W. B. Sales-tax Rules, 
1954, does not include a sub-divisional officer 
or a Certificate Officer. Although a Certifi- 
cate Officer under the P. D. R. Act can 
include a “Collector”, every Certificate Offi- 
cer is not necessarily a Collector and there- 
fore until the C. T. O. has applied to the 
“Collector”, for recovery of an amount due 
as an arrear of land revenue, the application 
of P. D. R. Act does not and cannot arise. 
Since the application for recovery of the 
arrears of tax as land revenue is made under 
the Finance (Sales-tax) Act, 1941 and not 
under P. D. R. Act, the rule prevailing for 
such application must be construed in ac- 
cordance with the definition of Collector in 
the Sales Tax Act, 1941 or Rules made 
thereunder. Certificate proceedings taken on 
the basis of wrongful requisition are- there- 
fore invalid and without jurisdiction. 

(Paras 3, 4 


Index Note:— (B) Bengal Finance (Sales- 
tax) Act (1941), 5. 11 (4), Proviso — West 
Bengal Sales-tax Rules (1954), R. 56 — Re- 


* lative scope. : 


Brief Note:-- (B) The proviso to Sec- 
tion 11 (4) of the Act and Rule 56 of the 
Rules do not deal with and cover the same 
question. While R. 56 deals with procedure 


- to be followed in making requisition to the 


appropriate’ authority for recovery of unpaid 
tax amount as an arrear of land revenue, 
the proviso to Section 11 (4) validates pro- 
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ceedings for recovery even when such pro- 
ceedings have been taken on the footing that 
the tax is payable to a person other than 
the Collector. (Para 4) 
Bindu: Bhusan Chakraborty, for Peti- 
tioner; S. N. Dutt, for Respondents. 
ORDER:— The petitioner is a partner- 
ship firm consisting of two partners and 
claims to be a manufacturer exclusively of 
soap. The petitioner was assessed under the 
Bengal Finance (Sales Tax) Act, 1941 (here- 
inafter referred to as the Act) in respect of 
the period from 1-1-1954 to 30-11-1954. 


The sales tax on the basis of the said assess- _ 


ment remaining unpaid was sought to be 
recovered as an arrear of land revenue. It is 
alleged that the respondent No. 1, the Com- 
mercial Tax Officer. 24 Parganas-in-Charge 
applied to the Certificate Office, Barrackpore, 
in June, 1957 for the realisation of the said 
demand. A certificate under Sections 4 and 
6 of the Public Demands Recovery Act (here- 
inafter referred as the P. D. R. Act) was 
filed in the office of the Certificate Officer, 
Barrackpore. The name and address of the 
certificate holder was shown in the said cer- 
tificate as Government of West Bengal. The 
petitioner deposited the certificated amount 
in Court on protest. The Certificate Officer 
further directed to pay interest from the 
date of the making of the certificate till the 
realisation of the demand. The petitioner 
objected to the payment of such interest and 
contended inter alia that the certificate was 
invalid. ‘The petitioner’s objection was over- 
ruled by the Certificate Officer, Barrackpore 
and thereafter an appeal was preferred under 
Section 51 of the P. D. R. Act. The Addi- 
tional District Magistrate, 24-Parganas (north), 
Baraset held inter alia that in view of the 
Finance Department Notification which made 
soap taxable from 1st December, 1954 under 
West Bengal Sales Tax Act, 1954, and in 
view of Section 25 of the West Bengal Sales 
Tax Act, 1954 all recovery proceedings relat- 
ing to taxation of soap should have been 
taken up under the West Bengal Sales Tax 
Act, 1954 and not under the Act. The Addi- 
tional District Magistrate, 24-Parganas fur- 
ther held that the application for the present 
certificate should have been made to the Dis- 
trict Collector as denoted in West Bengal 
Sales Tax Rules, 1954 read with the Revenue 
Recovery Act, 1890 and not to Sub-divisional 
Officer, Barrackpore who was a Certificate 
Officer as such. Proceeding on that view 
the recovery proceeding was declared by him 
to be void. As the appeal was connected 
with the payment -of present interest, the 
order of the Certificate Officer regarding 
payment of interest was set aside. There- 
after the Commissioner of Presidency Divi- 
sion, West Bengal, on a revision under Sec- 
tion 53 of the P. D. R. Act set aside the 
finding of the Additional District Magistrate 
declaring the certificate to be void and direct- 


ed the Certificate Officer to proceed in ac- 
On a revisional applica- 


Sisir Soap Works v. Commr], Tax Officer (D. Pal J.) 


[Prs. 1-3] Cab. 543 


tion moved by the petitioner the Additional 
Member, Board of Revenue, West Bengal, 
affirmed the order of the Revisional Commis- 
sioner and rejected the petition. Aggrieved 
by the said order of the Additional Member, 
Board of Revenue, the petitioner has moved 
this application and obtained a rule nisi. 

2. The main contention urged by the 
learned Counsel on behalf of the petitioner 
is that the Commercial Tax Officer has not 
applied to the Collector for the recovery of 
the tax as an arrear of land revenue. Ac- 
cording to him the application having been 
made to the Certificate Officer, Barrackpore, 
m entire proceedings were illegal and in- 
valid. 


3. In order to examine the validity of 
this contention it is necessary to record that 
both the parties accepted the position that in 
the present case the respondent No. 1, Com- 
mercial Tax Officer applied to the Certificate 
Officer, Barrackpore for the realisation of the 
demand as an arrear of land revenue. This 
will be apparent from paragraph 3 of the 
petition and paragraph 4 of the affidavit of 
Sri Sunil Kumar Sen filed on behalf of res- 
pondent Nos. 1 and 2. It is also an admit- 
ted position that the assessment: has been 
made under the Act and not the West Ben- 
gal Sales Tax Act, 1954. In the course of 
the hearing, the learned Counsel for the peti- 
tioner did not urge the contention that the 
recovery proceeding should have been pursu- 
ed under tbe West Bengal Sales Tax Act, 
1954, although such a contention appears to 
have been raised before the authorities below. 
On the admitted fact as it stands now the 
short point which falls for my consideration 
is whether certificate proceedings are invalid 
in view of the fact that the respondent No. 1 
applied to the Certificate Officer. Barrack- 
pore for the realisation of the demand as an 
arrear of land revenue. Under Sec. 11 (3) of 
the Act any amount of tax which is assessed 
has to be paid within such date, as may be 
specified in the notice issued by the Com- ` 
mercial Tax Officer. Such date however 
should not be less than 30 days from the date 
of the service of the said notice. If any 
amount of tax remained unpaid after the 
expiry of the date specified in the said notice, 
such amount is recoverable under Section 11 
(4) of the Act as an arrear of land revenue 
as if it were payable to the Collector. Under 
Rule 36 which has been framed under the 
Act, if a dealer has defaulted in the pay- 
ment of any sum assessed under the Act 
within the time specified in the notice of de- 
mand, the assessing authority shall apply to 
the Collector of the ‘area in which the 
dealer’s office or head-office is located for 
the recovery of the whole amount of tax 
remaining unpaid as an arrear of land re- 
venue. Under Rule 57 the Collector after 
taking necessary action shall report to the 
assessment authority what amount, if any, 
has been recovered and the date on which 
the recovery has been made. “Collector” is 
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defined under Rule 2 (e) of the Rules to 
mean in respect of any particular area the 
officer exercising in such area the functions 
of a Collector under Act I of 1890, 


The Collector is defined under Section 2 
(2) of the Revenue Recovery Act, 1890 (Act 1 
of 1890) to mean the Chief Officer-in-Charge 
of the land revenue administration of a dis- 
trict. By the Revenue Recovery (Amend- 
ment) Act, 1966 (West Bengal Act XVII of 
1966) the Revenue Recovery Act. 1890 in its 
application .to West Bengal has been amend- 
ed for certain purposes. Section 3-A has 
been introduced in the Revenue Recovery 
Act by the said Amendment Act. Under the 
new Section 3-A when any certificate is re- 
ceived under the Revenue Recovery Act by 
the Collector in a district, any Certificate 
Officer in the District may exercise all the 
powers and perform all the duties and func- 
tions of such Collector under the said Act 
in respect of such certificate. An explana- 
tion to Section 3-A of the Revenue Recovery 
Act provides that the “Certificate Officer” 
appearing in that section has the same mean- 
ing as in the P. D. R. Act. It is not neces- 
sary to consider the implication of the intro- 
duction of Section 3-A of the Revenue Re- 
covery Act for the purpose of the present ap- 
plication, as the said amendment was intro- 
duced in 1966 and was not intended to be 
retrospective in operation. Apart from this 
the amendment does not in any way affect 
the definition of Collector given in Sec. 2 (2) 
of the Revenue Recovery Act. The amend- 
ment merely authorises a Certificate Officer 
in the District to exercise all the powers and 
perform all the duties and functions of such 
Collector if the certificate has been received 
under the Act by the Collector of a District. 
The amendment does not in my view autho- 
rise the Certificate Officer to receive the certi- 
ficate. The certificate is to be received by 
Collector of the District. After such a 
_ certificate has been received by the Collector 
any Certificate Officer by reason of the 
amendment, is authorised to exercise all the 


powers of such Collector in respect of the 
certificate. 
Under the Act and R. 56 of the Rules 


{the Commercial Tax Officer being the assess- 
ing authority can apply to the Collector of 
the area in which the dealer’s office is locat- 
ed for the recovery of the unpaid amount 
of tax as an arrear of land revenue. The 
Collector according to the definition referred 
to above does not. in my view, include a 
Sub-divisional Officer or a Certificate Officer 
under the P. D. R. ‘Act. A Collector under 
Rule 2 (e) of the Rules read with Sec. 2 (2) 
of the Revenue Recovery Act, 1890 means 
only the Chief Officer-in-Charge of the land 
revenue administration of a District. There- 
fore the respondent No. 1 has no compe- 
tence and jurisdiction to apply to a Certifi- 
cate Officer under the P. D. R. Act for re- 
covery of the unpaid tax as an arrear of 
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land revenue. Itis the District Collector 
who is the Chief Officer-in-Charge of the 
land revenue administration of the District 
and he is the appropriate person to whom 
the application is to be made under R. 56 
by the Commercial Tax Officer for the re- 
covery of the unpaid tax as an arrear of 
land revenue. It is true that under Sec. 3 
(3) of the P. D. R. Act a Certificate Officer 
means a Collector, a Sub-divisional Officer 
and any officer appointed by a Collector with 
the sanction of the Commissioner, to per- 
form the functions of a Certificate Officer 
under the, said Act. Sub-section (a) of Sec- 
tion 3 of the same Act defines a Collector 
as the Chief Officer-in-Charge of the revenue 
administration of a district and includes an 
additional District Magistrate appointed under 
Section 10 (2) of the Code of Criminal 
Procedure even under the P. D. R. Act. Al- 
though a Certificate Officer may include a 
Collector. but every certificate Officer is not 
necessarily the Collector. In other words the 
definition of Collector under the P. D. R. Act 
does not include every Certificate Offi- 
cer performing the functions of a Certi- 
ficate Officer under the Act. Even under 
the P. D. R. Act the Certificate Offi- 
cer, Barrackpore does not satisfy the defini- 
tion of Collector. In my view until the 
Commercial Tax Officer has applied to the 
Collector for recovery of the amount as an 
arrear of land revenue, the application of the 
P. D. R. Act does not arise. The,P. D. R. 
Act will apply only when such an application 
has been received by the Collector in accord- 
ance with law and a public demand under 
P. D. R. Act is sought to be recovered. The 
application by the Commercial Tax Officer 
to the Collector for the recovery of the un- 
paid amount of tax is made not under the 
P. D. R. Act and hence the rule prevailing 
for such application is to be construed in 
accordance with the definition of Collector 
appearing either in the Act or in the Rules 
found thereunder. 

The position has been now made clear ` 
by the amendment of Rule 56 and the intro- 


duction of Rule 56-A. Under the amended 
Rule 56 which was introduced by the 
Finance Department Notification No. 2310-FT 


dated 12th August, 1961 the Commercial Tax 
Officer now shall apply to the Certificate 
Officer within whose jurisdiction the business 
of the dealer is located for recovery of the 
unpaid amount of tax as an arrear of land 
revenue payable to the Collector. Conse- 
quently in Rule 56-A which was inserted on 
8th June, 1957 the word ‘Collector’ wherever 
appearing in the said rule had been now 
substituted by the words ‘Certificate Officer’. 
Rule 57 also consequently has been amended 
to replace the Collector by the words ‘Certi- 
ficate Officer’. Certificate Officer now under 
Rule 2 (e) which was introduced on Ist 
April, 1959 has the same meaning as in 
Sub-section (3) of Section 3 of the P. D. R. 
Act. It is not necessary however for me to 
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examine the validity of the recovery proceed- 
ing in the light of amended rule in view of 
the admitted position that this amended rule, 
not being retrospective in operation will not 
apply to the present certificate proceeding. 
In fact Counsel for both the ~parties admit- 
ted that at the time when the Commercial 
Tax Officer applied to the Certificate Officer 
under Rule 56, the unamended rule will 
apply. 

4. Learned Counsel for the respon- 
dents relied upon the first proviso to Sec- 
tion 11 (4) of the Act in support of the 
validity of the requisition made by the res- 
pondent No. 1. Under the said proviso, 
where any proceedings for the recovery as 
an arrear of land revenue of any tax re- 
maining unpaid have been taken as if it were 
payable to a person other than the Collec- 
tor, such proceeding shall be deemed to have 
been validly taken and if they are still pend- 
ing may be validly so continued. Under the 
P. D. R. Act any money declared by an 
enactment to be recoverable as an arrear of 
land revenue is a public demand within the 
meaning of Rule 2 of Schedule 1 to the said 
Act. Such a public demand can be recover- 
ed by the machinery provided under the 
P. D. R. Act. A certificate is to be filed 
under Section 4 of the P. D. R. Act when 
the public demand payable to the Collector 
is due. When any public demand is payable 
to any person other than the Collector is 
due, a written requisition may be Sent in 
the prescribed form to the Certificate Officer 
and on receipt of such requisition. the certi- 
ficate is to be filed under Section 6 of the 
P. D. R. Act. 


The proviso to Section 11 (4) of the 
Act gives a quietus to all such contentions 
which might be raised as to the validity of 
the proceeding for recovery when proceed- 
ings for the recovery of the tax remaining 
unpaid have been taken as if it were payable 
to a person other than the Collector. In my 
view the said proviso is not concerned with 
the question as to the authority to whom 
the Commercial Tax Officer has to apply ‘for 
the recovery of the amount of unpaid tax, 
That question is dealt with by Rule 56 of 
the Rules. If the said proviso to Section 11 
(4) of the Act deals with the question as to 
the authority: to whom Commercial Tax Offi- 
cer has to apply for recovery, Rule 56 would 
have been redundant. In my view the pro- 
viso to Section 11 (4) of the Act and R. 56 
of the Rules do not deal with and cover the 
same question. Rule 56 déals with the pro- 
cedure to be followed in making requisition 
to the appropriate authority for recovery of 
the tax as an arrear of land revenue. The 
proviso to Section 11 (4) validates proceed- 
ings for recovery even when such proceed- 
ings have been taken on the footing that the 
tax is payable to a person other than the 
Collector. As ĮI have already held that R. 56 
before its amendment governs the present 
‘a and the requisition having not been 
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made in compliance with the said rule the 
requisition itself is invalid and without juris- 
diction. Certificate proceedings on the basis 
of the said. requisition are also invalid: and 
without jurisdiction. 

5. In the result this application suc- 
ceeds. The order of the Additional Member, 
` Board of Revenue, West Bengal. dated 22-7- 
1970 in case No. 42 of 1968 and also the 
certificate filed in the office of the Certificate 
Officer, Barrackpore on 28th June, 1957 be- 
ing annexure ‘A’ to the petition are also 
quashed by a writ of certiorari. There will 
also be a writ in the nature of mandamus 
commanding the respondents to forbear from 
giving any effect to the said certificate and 
also to the said order of the Additional 
Member. Board of Revenue. I however make 
it clear that the respondents will be at liberty 
to proceed in accordance with law. The rule 
is made absolute ‘to the extent indicated 

above. There will be no order as to costs, 
Rule made absolute, 
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Index Note:— (A) Hindu Marriage Act 
(1955), S. 12 — Lunacy — Burden to prove 
lonäcy lies on petitioner. (X-Ref:— Evidence 
Act (1872), Ss. 101-104). (Para 10) 

Index Note:— (B) Evidence Act (1872), 
Section 114 — Lunacy — Opinion of medical 
-expert in favour of sanity — Merely because 
expert was not examined, no adverse infer- 
ence against sanity could be raised. (X-Ref:— 
Hindu Marriage Act (1955), S. 12), 


Brief Note:-— (B) The only consequence 
is that the expert-opinion would be inadmis- 
sible. A man may behave sometimes like an 
insane person but that could not by itself 
establish that such a man is a lunatic. 

(Paras 10, 12) 

Index Note:— (C) Hindu Marriage Act 
(1955), S. 12 — “Lunatic? — Means (as 
ordinarily understood a person suffering from 
uncoundness of mind or insanity (either in- 
termiftent or permanent). (Para 13) 


Index Note:— (D) Hindu Marriage Act 
(1955), S. 12 — Lunacy Evidence in 
proof of. 

Brief Note:— (D) In proof of lunacy, 
medical evidence may not always be given 
in all cases or may not be in all circumstan- 
ces a determining factor but nonetheless it- 
is one of the most important elements of evi- 
dence. Even in a case of intermittent in- 
sanity many factors have to be considered in- 
“eluding both pre-nuptial and _ post-nuptial 
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physical and mental state of mind of the 
wife or the husband (as the case may be) to 
determine whether he or she suffered from 
lunacy at the time of marriage. AIR 1934 
All 273 and (1953) 2 All ER 1411, Rel. on. 
{Para 13) 
Index Note:— (Œ) Hindu Marriage Act 
(1955), Section 12 — Consent by fraud — 
In absence of particulars of fraud in swhs’an- 
tive petition mere mention of fraud or 
fraudulent act of concealment is ineffective. 
(1887) 15 Ind App 119 (PC) and AIR 1951 
SC 280, Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
(1953) 2 All ER 1411 = (1953) 3 WLR 


1012, In the Estate of Park 13 
AIR 1951 SC 280 = 1951 SCR 548, 

Bishundeo v. Seogeni Rai 14 
AIR 1934 All 273 = 1934 All LIT 

1129, Mt. Titlh v. Alfred Robert 

Jones 13 
(1887) 15 Ind App 119 = ILR 15 Cal 

533 (PC), Ganga Narain Gupta v. 

Tiluckram Chowdhury 14 


Amalendu Mohan Mitra and A. N. Basu, 
for Petitioner; Nagendra Mohan Saha, for 
Respondent. 


A. K. SINHA, J.:— This is husband’s 
appeal against dismissal of his application for 
declaration of his marriage with respondent 
No. J, the wife, as nullity and for con- 
sequential reliefs, preferred in this Court 
briefly, in the following circumstances : 


2. Shortly put, the petitioner’s case is 
that on the negotiations of the appellant’s 
uncle and other relations and the father of 
the first respondent, marriage between him 
and the first respondent was solemnised on 
4th June, 1964 after performing Hindu rites 
of “Sampradan and Kusandika” at the resi- 
dence of the first respondent. But after 
solemnisation of marriage when the first res- 
pondent was brought to the residence of the 
appellant on Sth June, 1964 at about 7.15 
p.m. she was found not to have been behav- 
ing like a normal person at night. As ac- 
cording to the custom that was a night tech- 
nically called “Kal Ratri” when the husband 
and wife could not meet, she had to remain 
in a separate room. There she insisted on 
closing all windows and doors and putting 
off the ceiling fan although it was extremely 
hot. She also covered her body with a thick 
bed-sheet by lying on the bed and indulged 
in incoherent talks behaving like a lunatic 
during the whole night. On the next morn- 
ing, she refused to cleanse her teeth or take 
her bath and as she talked incoherently “Ful- 
sajja” ceremony could not be performed. On 
the following day of Baubhat ceremony she 
indulged in similar bebaviour and although 
she was forced to take bath and persuaded 
by her parents to wear wedding ‘sarees’ and 
ornaments she continued to behave abnormal- 
ly by talking incoherently and throwing some 
of her ornaments. At night also at certain 
times she even asked the appellant to lie flat 
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on his back so that she could pose like 
Goddess Kali standing on God Shiva. 

3. It is alleged that on the next morn- 
ing i.e. on 8th June, 1964, first respondent 
was taken to her father’s residence by her 
parents but on enquiry the appellant came to 
know that the first respondent was a Iunatic 
from long before the marriage and she was 
not cured by treatment. 

4, It is also alleged that the father, 
the respondent No. 2. concealed the lunacy 
of the first respondent at the time of negotia- 
tion of marriage and obtained the appellant’s 
consent by such fraudulent concealment and 
false representation. It is alleged, therefore, 
that the marriage between the appellant and 
the first respondent ought to be annulled on 
the ground that she was a lunatic at the 
time of marriage and his consent to the mar- 
pare was obtained by practising fraud on 
im. 

5. Further case of the appellant is 
that he had to spend Rs. 1,000/- in the mar- 
riage and the second respondent is liable to 
make good the loss as on his mis-representa- 
tion, he agreed to bind himself with the 
marriage tie with the first respondent. 


6. Both the respondents contested the 
proceeding and in their written statement they 
denied all material allegations. Apart from 
the general denial, it was asserted that the 
appellant gave consent to the marriage after 
protracted negotiation and proper enquiries 
about ‘physical, mental and social conditions’ 
of the first respondent. It was, however, 
admitted that on ‘Boubhat’ night the first: 
respondent suffered from temporary nervous 
break down because of separation from 
parents and her migration to a new house 
where the members were unknown to her 
and further due to stress and strain of the 
marriage ceremony. That malady, however, 
was removed when she took some medicine 
prescribed by a Doctor and fell into deep 
sleep. It is alleged that she had no ailments 
from the next morning but in spite of various 
attempts thereafter the appellant refused to ` 
take her back. 

7. Upon these pleadings quite a 
number of issues were framed and as many 
as 10 witnesses were examined on behalf of 
the appellant while the respondents examined 
themselves and one of the witnesses and some 
documentary evidence were also adduced by 
both parties. The learned trial Court on 
evidence found as a fact that although the 
first respondent betrayed certain signs of 
abnormality on next two days after the sole- 
mnisation of marriage she was not a lunatic 
at the time of marriage. On the question of 
fraudulent suppression or concealment of 
lunacy of the first respondent at the time of . 
negotiation of marriage, the learned trial 
Court equally found that case of obtaining 
consent by a fraudulent representation or con- 
cealment of alleged lunacy of the first respon- 
dent was not established and the appellant 
was also not entitled to a decree for com- 
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pensation of Rs. 1,000/- or any amount and 
accordingly dismissed the application. That 
is how in short the appellant being aggrieved 
has preferred the present appeal. 


8. Now in this appeal before us the 
first question if not the only question, that 
arises for consideration as to whether or not 
the first respondent was a lunatic at the time 
of marriage is pre-eminently a question of 
fact based on evidence. The learned trial 
Court, it appears, gave a number of reasons 
for not accepting the evidence adduced on 
behalf of the appellant and came to the con- 
clusion that the first respondent was not a 
lunatic at the time of marriage. We do not 
think we can take a view of the evidence 
different from that of the trial Court. Al- 
though as many as 10 witnesses were examin- 
ed we do not find any of them speaking about 
any abnormal mental condition of the first 
respondent excepting certain behaviours ap- 
peared to have shown by her on the next 
successive three days after the marriage. It 
is in evidence that Dr. Lal Mohan Ganguly 
who was a tenant of the foster monther of 
the appellant introduced the father of the first 
respondent to the uncle of the appellant and 
thereafter negotiations started and the mar- 
riage was settled. It is rather surprising that 
Lal Mohan Ganguly, a medical practitioner 
himself was not cited as a witness in this 
case although he was the person who in- 
troduced the father of the first respondent 
to the uncle of the appellant for negotiating 
the marriage. He must have been quite inti- 
mate with both families and naturally he 
would have been one of the most important 
witnesses to disclose the mental condition of 
the first respondent. No explanation is given 
why this gentleman was not examined. Then, 
the P. W. 3, P. W. 4. P. W. 5 and P. W., 6 
are all friends of the appellant whose evi- 
dence we do not think is of any importance 
excepting that they have stated abnormal be- 
haviour of the first respondent on the night 
of Boubhat ceremony. Some of them have 
said that apparently they could not detect any- 
thing unnatural but from certain behaviour 
they suspected something wrong but at the 
same time witness No. 2 suggested to the 
appellant for medical treatment to which the 
appellant did not respond excepting saying 
that he suspected her to be a lunatic. It may 
be taken therefore that even on that night 
the appellant was only suspicious. How then, 
he was confirmed in his suspicion? The first 
respondent, it is admitted, was taken by the 
father on the next morning after the cere- 
mony to his house and thereafter the girl 
never could come back to the husband. It 
is said by the appellant in his evidence that 
on enquiry he came to learn that his wife 
was a lunatic. On cross-examination he said 
that he came to know from one Hari Halder 
and Radha Ballav of Second Feeder Road, 
Bankura, but none of them has been examined 
in this case by the appellant as his witness. 
Of course, the appellant tried to explain away 
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their non-citation as witnesses on the allega- 
tion that they were the friends of his father- 
in-law which again is not corroborated by 
any of his witnesses. 

9. Then again, the appellant himself 
stated before the Court in no uncertain term 
that he was not agreeable to get the first 
respondent examined and observed by speci- 
alists keeping her either in his house or in 
the house of her father nor he was agreeable 
to keep the first respondent under observation 
in the clinic of Dr. Davis, a reputed psychiat- 
rist for any length of time. It is undisputed, 
again, that the first respondent had been pro- 
secuting her studies in a Bankura Mission 
Girls High School and she was sent from the 
same School, though as a private candidate, 
to sit at the School Final Examination in the 
year 1964 (Ext. D) but the appellant, it is 
admitted in his evidence, did not make any 
inquiries from the School authorities about 
the mental condition of his wife. These docu- 
ments together with a number of other docu- 
ments if not challenged and in fact they are 
not challenged, would clearly establish that 
the wife had no mental maladies during the 
period upto 1964 when she was sent and 
did sit for examination under the Board of 
Secondary Education. The School Final, Ex- 
amination as appears from Ext. “A” (com- 
menced from 23rd March, 1964, and the 
marriage took place admittedly on 4th 
June, 1964. It is impossible to conceive 
that a girl who had been suffering from 
any mental infirmities would be sent 
as a normal student to sit in the School 
Final Examination of 1964 unless there is 
cogent and clear evidence to show that these 
documents were fake_or fabricated and did 
not disclose the real state of affairs. We must 
say in this case. that evidence is utterly lack- 
ing. So, the only reasonable conclusion could 
be that the girl who was quite in a healthy 
State of mind in March, 1964 maintained her 
normal mental condition even in June, 1964 
when the marriage took place, unless there 
were proper and sufficient evidence to the 
satisfaction of the Court in proof of the fact 
that the girl became a lunatic at the time of 
marriage. It is well established as stated bv 
Raydon: “the burden of proving the exis- 
tence of a sufficient degree of unsoundness of 
mind at the time of marriage, to invalidate 
it, is in all cases on the person impugning 
its validity. But if permanent unsoundness of 
mind is proved the burden of showing that 
the marriage took place during a lucid inter- 
val lies on the person seeking to uphold it: 
subsequent recovery of the person of unsound 
mind does not affect the question of validity” 
(See Raydon on Divorce 11th Ed. p. 124), 
Clearly, in this case the entire burden of 
proving the lunacy of the first respondent at 
the time of marriage as pleaded in his peti- 
tion lay heavily on the appellant but that 
burden has remained undischarged by him. 


10. It is, however. contended by Mr. 
Mitra on behalf of the appellant, in the first 
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place, that the Doctor who gave certain medi- 
cine to the fiist respondent at the instance 
of his father on the first night after the mar- 
riage when she began to behave abnormally 
was not called in as a witness. The medicine 
thus administered, it is submitted, was kept a 
secret and was never disclosed before the 
Court; secondly. it is said by the father of 
the first respondent that during the pen- 
dency of this case he tovuk the first respondent 
to a psychiatrist in Cal.utta who examined 
her and gave his opinion that she did not 
suffer from unsoundness of mind. This 
psychiatrist was also not examined by the 
father. It is, therefore, argued that in this 
case the best: evidence has been withheld by 
the other side and necessarily adverse infer- 
ence ought to be drawn against the respon- 
dents. We are unable to accept this conten- 
tion as correct. For, on the first night the 
Doctor did not examine the first respondent. 
There is also no evidence to indicate that 
this Doctor had ever treated her. It is stated 
by the father that this Doctor gave some 
sedatives and after taking that medicine she 
fell asleep. This part of the evidence of the 
father is not challenged nor there is any other 
evidence to contradict that the medicine was 
something else than some sleeping drug. So, 
the evidence of this Doctor was neither mate- 
rial nor could have advanced the cause of 
the appellant. As regards the examination by 
a psychiatrist in Calcutta this happened long 
after the proceeding was started. At any 
rate, the opinion given by this medicine ex- 
pert which though not admissible was not 
controverted. But merely because, the res- 
pondents did not get this psychiatrist examin- 
ed, it cannot be said that adverse inference 
against the mental soundness of the first res- 
pondent should be made by the Court. It 
is on the appellant and not on the respon- 
dent to prove by adducing the opinion-evi- 
dence of the medical expert to show that the 
allegation of lunacy of the appellant’s wife 
stood corroborated also by the opinion of 
the medical expert. We have, however, al- 
ready seen that the appellant obstinately re- 
fused to get his wife examined by any of 
the medical experts suggested to him when 
he came to the witness box to support his 
own case. The only consequence therefore 
is that the opinion of a psychiatrist as stated 
by the father regarding the mental condition 
of the first respondent would be inadmissible 
but that fact by itself cannot establish the 
case of the appellant far less to raise an ad- 
verse inference against the respendents on 
the question of lunacy of the first respon- 
dent at the time of marriage. 





11. Mr. Mitra has lastly contended 
that the first respondent did not submit to 
observations in Calcutta Nursing Home by 
a mental specialist though offered by the 
appellant to do so But, we find that this 
offer was made only at the time of inquiry 
under Order 32, Rule 15 of the Civil P. C. 
Tt appears from the relevant order of the 
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learned Toal Court thai the Chief Medical 
Otficer, Bankura, was directed to examine the 
first respondent who after such examination, 
as already noticed, gave his report certifying 
that the first respondent was of sound mind. 
So the evidence of at least une medical man 
like the Chief Medical Officer of the District 
is iù favour not of the appellant but of the 
first respondent. It was therefore all the more 
necessary for him to get the wife examined 
by proper medical experts to contradict the 
opinion of the Chief Medical Officer and 
to establish his own case in proof of lunacy. 


12. This apart the peculiar feature of 
this case is that the first respondent was sent 
back to her father’s place immediately after 
the ceremony on the third day was finished. 
It is in evidence in this case that she was 
not brought back by the appellant in his 
matrimonial home again. On the contrary, 
in an undue haste the present proceeding was 
started in less than 3 weeks from the date 
of marriage. It may be that on next two 
or three nights after the marriage the first 
respondent showed certain abnormal beha- 
viours but these facts by themselves without 
more by no means could establish that the 
first. respondent was a lunatic at the time of 
marriage. In this case, the appellant and his 
relations who negotiated the marriage adopt- 
ed an attitude which to say the least. was 
highly unnatural and unusual for in such a 
situation the reasonable attitude of appellant’s 
near relations ought to have been to keep 
the first respondent with them and watch 
at least for some time to see whether she 
was really suffering from insanity. It is com-, 
mon experience that man may behave some- 
time like an insane person; but because of 
such behaviours it would be dangerous to 
conclude that such a man is a lunatic. 


13. The learned trial Court, it appears, 
also considered that in any case there was 
no evidence of any abnormal behaviour of 
the girl at the time when the marriage was. 
solemnised. Although that is too technical 
but having regard to the facts and circum- 
stances of this case we fully agree that the 
learned trial Court was justified in taking 
such a view of the entire matter as there 
is practically no evidence of lunacy of the 
first respondent adduced in this case. Even 
if, there was any such evidence of abnormal 
behaviour on the night when the marriage 
was actually solemnised, we do not think, 
that evidence would have been sufficient to 
establish, on the facts of this case, that the 
first respondent was a lunatic at the time of 
marriage. For, question often may arise in 
absence of statutory meaning given under 
the Act as to what is lunacy or who is a 
lunatic person. In absence of any such defini- 
tion, the word “lunacy” must be taken in .its 
ordinary significance i.e. a person suffering 
from unsoundness of mind or insanity, which 
may again be intermittent or permanent. The 
question nevertheless is a complex one and 
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must be decided by the Courts on the facts 
of each case. No hard and fast rule can be 
laid down to deduce a conclusion on a set 
pattern. Medical evidence may not always 
be given in all cases or may not be in all 
circumstances a determining factor but none- 
theless it is one of the most important ele- 
ments of evidence. Even in a case of inter- 
mittent insanity we think many factors have 
to be considered including both pre-nuptial 
and post nuptial physical and mental state 
of the wife or the husband, as the case may 
be, to determine whether he or she suffered 
from lunacy at the time of marriage. The 
question was discussed at some length in a 
decision of Allahabad High Court in Titli v. 
Alfred Robert Jones, AIR 1934 All 273 at 
pp. 282-283, it was held amongst other things 
following the principle laid down in Danial 
Mcnaughten’s case that the medical science 
might have a long category of various degrees 
of abnormality considered to be insanity but 
that is not the legal view. “The law “has set 
up a very high standard as the only test 
which has been laid down is as to whether 
the person was by reason of unsoundness of 
mind incapable of knowing the nature of the 
act or that what he was doing was either 
wrong or contrary to law.” 

In an English decision in (1953) 2 All ER 
1411, In the Estate of Park, the question 
was discussed in some details and relying on 
the same principle in Mcnaughten’s case and 
on long line of other decisions it was held 
that the dispute was to be resolved by finding 
whether he or she was capable of understand- 
ing the nature of the contract of marriage 
into which he or she was entering free from 
the influence of morbid delusion of the subject 
and not whether he or she was-only passing 
through the ceremony of marriage. It is not 
necessary to deal with this point in further 
details for applying the test indicated in the 
above decisions it may safely be said that 
no evidence was adduced on the material ques- 
tion in this case in proof of lunacy of the 
In our opinion, therefore, 
the appellant has failed to establish case of 
lunacy of the first respondent at the time: of 
marriage, 


14. The next issue of importance re- 
lates to whether the consent of the appellant 
was obtained by a fraudulent concealment 
of the lunacy of the first respondent at the 
time of marriage. Mr. Mitra, learned Advo- 
cate, for the appellant, did not seriously press 
this question. We do not see also any sub- 
stance in this point, firstly because, no parti- 
culars of fraud have been given by the ap- 
pellant in his substantive petition. What has 
been stated in paragraph 7 of his petition is 
that the “Opposite party Nos. 1 and 2 con- 
cealed this from the knowledge of the peti- 
tioner and obtained his consent to solemnisa- 
tion by such concealment. Opposite Party 
No. 1 was represented to be a normal person 
by her father and the petitioner believed his 
representation while solempising the marriage 
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as aforesaid.” ‘This being the nature of plead- 
ings of fraud or fraudulent concealment, no 
evidence ought to have been permitted to be 
adduced and even if adduced, should not have 
been looked into as essential pre-requisities 
namely particulars of fraud as required under 
Order 6, Rule 4 of the Code, were not given. 


_It is well-settled that under the rule of plead- 


ing mere mention of fraud or fraudulent act 
of concealment is totally ineffective in ab- 
sence of particulars of such fraud. (See 15 
Ind App 119 (PC), Ganga Narain Gupta v. 
Tiluckram Chowdhury and AIR 1951 SC 280, 
Bishun Deo v. Seogeni Rai) — Secondly, the 
evidence in this case falls far short of lunacy 
and as the learned Court below has held, we 
think rightly, that the girl had not been suf- 
fering from lunacy at the time of marriage, 
question of suppression or concealment of 
lunacy by practising fraud could not arise. 
15. The next question of payment of 
compensation amounting to Rs. 1,000/- equal- 
ly for the same reason does not require any 
consideration. In view of the finding that the 
first respondent was definitely a normal girl, 
clearly, the appellant is not entitled to any 
compensation whatsoever. In our opinion, the 
decision given by the learned trial Court is 
correct. Í 


16. Before we part with this case, we 
must record that this matrimonial proceeding 
has been unnecessarily protracted. It appears, 
the application was made on 22nd June, 1964. 
It is rather surprising to find that although 
the matter was taken up for hearing on 
November 29, 1966, it took more than one 
and a half years to complete the hearing. We 
do not find any substantial ground from the 
records as to why there was such an inordi- 
nate delay in disposing of this matrimonial 
proceeding. It would be the first endeavour 
of the Court concerned to dispose of matri- 
monial proceeding particularly in cases where 
the witnesses examined are not numerous but 
few and the evidence either oral or docu- 
mentary do not appear to be voluminous. 
The appeal in this Court was also dragged 
on for unusual length of time. It is well to 
remember that in a proceeding where the 
question of breaking off a matrimonial home 
or dissolving a marriage tie arises, inordinate 
delay in pronouncing the judicial verdict in 
a Court of law may often be met with serious 
consequences. For, long and protracted pro- 
ceeding often bring about total frustration in 
the life of the spouse as having lived a life 
of separation for long years in spite of their 
best efforts they may be completely over- 
powered by play of time to get themselves 
adjusted to another mode of life which the 
Court may declare te be the only way for 
them in future. 


17. The result, however is, this ap- 
peal is dismissed with costs. Hearing fee 
assessed at 30 GMs. 

Re: Application dt. 6-9-1972. 

18. After hearing the learned Advo- 
cate on either side we do not think, we should 
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pay any further costs to the first respondent 
as we have awarded costs in favour of the 
respondents in the appeal. The application 
in so far as prayer for litigation costs is con- 

cerned is disposed of accordingly. 
SEN GUPTA, J. :— 19. I agree. 
Appeal dismissed. 
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Index Note :— (A) Contract Act (1872), 

S. 55 — Failure to deliver goods on certain 
date specified im the contract with the Gov- 
ernment — Conditions of contract itself pro- 
viding for extension of time — Time not 
of essence of contract — Government can 
ask for compensation in terms of the condi- 
tions of contract without amnulling the con- 
tract. 


Brief Note :— (A) Where, in case of con- 
tract with Government to deliver goods on 
certain date, the conditions of contract itself 
provides for extension of time then time is 
not of the essence of the contract. Second 
paragraph of S. 55 would apply in such case 
and the contract would not become. violable 
by the failure to deliver the goods on the 
specified date. It follows that without annul- 
ling the contract the Government can ask for 
compensation in terms of conditions of con- 
tract and at the same time allow the contract 
to be performed. The question of extension of 
time comes in for the purpose of claiming an 
exemption from liquidated damages imposed 
under conditions of contract. In such case 
the third paragraph of Section 55 is not ap- 
plicable because time is not of the essence of 
the contract and accordingly, compensation 
provided under conditions of contract remains 
unaffected and valid in spite of the perfor- 
mance of the contract to some extent and 
becomes legally recoverable. (Para 27) 

Index Note:— (B) Contract Act (1872), 
S. 74 — Breach of contract — Compensation 
— Amount mentioned in contract — Whe- 
ther payable by way of liquidated damages or 
whether is not recoverable as penalty. 


Brief Note :— (B) When it comes to the 
question of forfeiture of the security money 
because of the breach the sum forfeited 
does not, ipso facto, become reasonable com- 
pensation if actual loss can be proved. If 
the party complaining of the breach is in a 
position to adduce evidence whereby the 
Court can arrive at the amount of reasonable 
compensation then without proof of such rea- 
sonable compensation the damages will not be 
decreed. In such circumstances, the amount 
mentioned in the contract would amount to 
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a penalty and such an amount is not receiv- 
able as reasonable compensation. But if the 
parties mention in the contract a figure which 
is their pre-estimate of the actual damages 
and if the party complaining of the breach 
is unable to assess the compensation because 
the same cannot be calculated in accordance 
with the established rules in the facts and 


” circumstances of the particular case then the 


amount named in the contract itself would 
be considered as evidence of reasonable com- 
Under such circumstances, it be- 
comes liquidated damages as is commonly 
known in English common law. Case law 
discussed. 

Where a contractor entered into a con- 
tract with Government to supply materials 
before a specified date for the repairs and 
construction of road and the parties were 
aware that the construction work was a 
matter of extreme urgency and was to be 
completed with the help of materials to be 
supplied by the contractor before the specified 
date, otherwise the construction work would 
be held up and the Government would suffer 
loss and damages and also the parties knew 
before hand that if the contract would not 
be performed to its completion it would not 
be. possible for the Government to lead evi- 
dence of actual loss and accordingly they 
assessed such loss on the basis of . certain 
percentage of value of contract and where 
there is sufficient evidence to prove legal in- 
jury suffered by the Government by reason 
of the breach of the contract and also io 
show that if any other contractor had been 
employed at that stage the Government would 
have suffered certain loss and damage thereby 
then the amount assessed and mentioned in 
the contract. cannot be said to have been 
assessed by way of penalty but was a genuine 
pre-estimate of the loss which was to be 
suffered by the Government in case of failure 
on the part of the contractor to deliver the 
materials before the due date mentioned in 
the contract. Hence the amount mentioned 
in the contract would be payable as liquidated 
damages. 
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AIR 1970 SC 1955 = (1970) 1 SCR 

928, Moula Bux v. Union of 

India 37, 39, 41 
AIR 1963 SC 1405 = (1964) 1 SCR 
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1379, Mahadeo Prasad v. Siemen 

Ltd. 33, 41 
AIR 1929 PC 179 = 1929 All LJ 791, 

Bhai Panna Singh v. Bhai Arjun 

Singh s 31, 33 
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(Paras 40 to 44) ' 


ORDER :—- This is a suit for the re- ' 


covery of a sum of Rs. 10,977/- which has 
been deducted by the.then Province of Bibar 
from the plaintiffs bill in accordance wth 
the conditions of a tender for the supply of 
stones, stone metals and gravel to the defen- 
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dant for the purpose of repair and construc- 
tion of certain portions of Grant Trunk Road. 
The tender was accepted by the Public Works 
Department of the then province of Bihar. 


2. The said tender, inter alia, provided 
the following clauses in the conditions of 
contract : 


“2. The contractor is to deliver the materials 
on or before the dates mentioned in the 
Tender, failing which he shall be subject to 
pay or allow one per cent. On the total 
amount of the contract for every day not 
exceeding ten days that he shall exceed his 
time as liquidated damages. 


3. In every case in which the payment 
or allowances mentioned in clause 2 shall 
have been incurred for ten consecutive days, 
the Executive Engineer shall have power 
either to annul the contract altogether, or to 
have the supply completed without further 
notice at the contractor’s risk and expense as 
he may deem best suited to the interests of 
Government, and the contractor shall have 
no claim to compensation for any loss that 
he may incur in any way. 

4. If the contractor -shall be hindered in 
the supply of the materials so as to necessitate 
an extension of the time allowed in this Ten- 
der, he shall apply in writing to the Execu- 
tive Engineer, who shall grant it in writing 
if reasonable grounds be shown for it and 
without such written authority of the Execu- 
tive Engineer. the Contractor shall not claim 
exemption from the damages leviable under 
clause 2.” 

3. The materials were to be delivered 
on or before June 30, 1946 under the said 
contract. Sometime prior to the expiry of 
the said date of delivery the plaintiff applied 
in writing for extension on the ground that 
there were hindrances in the supply of the 
materials because of want of transport. The 
plaintiff states that the defendant allowed 
the time for delivery to expire but did not 
grant any extension in writing. The defen- 
dant by its conduct induced the plaintiff to 
effect delivery of the materials on the assu- 
rance of extending the time for such delivery, 
By a letter dated November 21, 1944 the 
plaintiff was informed that the Additional 
Chief Engineer had refused to grant the 
plaintif any extension of time. By another 
letter dated November 25, 1944 the previous 
letter dated November 21. 1944 was cancelled. 
The plaintiff continued performance of the 
agreement on the basis that the time for the 
completion of the works thereunder had not 
expired and the defendant accepted the bene- 
fit of such performance of the agreement by 
the plaintiff. 


4, The plaintiff states that the failure 
of the Executive Engineer to extend time is 
wrongful, arbitrary and ineffective and that 
the agreement between the parties with all its 
terms and conditions excepting the time for 
completion of the work thereunder remained 
in force and subsisting. The plaintiff has 
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pleaded that the defendant is estopped from 
denying that the time for completion of works 
under the contract has not been extended. In 
any event the plaintiff states that such time 
has been extended by mutual agreement which 
has to be inferred from the conduct and 
course of dealings between the parties. The 
plaintiff states further that the provision for 
deducting one per cent. of the total amount 
of the contract for every day not exceeding 
10 days, is by way of penalty and is not 
enforceable in law. Accordingly. deductions 
from the  plaintiff’s bill to the extent of 
Rs. 10,977/- as such liquidated damages is 
wrongful. The defendant has refused to pay 
or to return the said amount to the plaintiff. 


5. The plaintiff has pleaded an altera- 
tive case to the effect that should the Court 
hold that there was valid termination or an- 
nulment of the contract by the defendant as 
from 30th June, 1944, the plaintiff will con- 
tend that in that event the plaintiff is entitled 
to be paid for the said materials supplied by 
the plaintiff to the defendant after 30th June, 
1944 at a fair and reasonable rate under the 
circumstances under which the materials were 
supplied after that date. On that basis the 
plaintiff has claimed an extra sum of Rupees 
4-12 as. per hundred eft. per mile over and 
above the amount which was paid by the 
plaintiff. On that basis the plaintiff has 
claimed a sum of Rs. 1,19,500/- as money due 
and owing by the defendant to the plaintiff, 
The plaintiff has claimed the said amount 
by way of compensation by pleading the pro- 
oe of Section 70 of the Indian Contract 

ct. 


6. In the written statement the defen- 

dant states that the plaintiff agreed to allow 
the defendant to deduct and retain ‘the said 
amount by way of liquidated damages. The 
plaintiff failed and neglected-to complete its 
part of the’said contract by 30th June, 1944 
and requested the defendant to extend the 
time of such completion till the end of Decem- 
ber. 1944. The defendant did not accede to 
such request. The defendant has denied that 
the plaintiff was hindered in the supply of 
materials or that the said alleged hindrance 
necessitated an application for extension of 
time as alleged by the plaintiff. The allega- 
tions of extension of time by mutual agree- 
ment or as to estoppel have been denied by 
the defendant. The defendant has ultimately 
deducted the said sum of Rs. 10,977/- by way 
of liquidated damages in terms of the said 
contract. 
: 7. The alternative case as made out 
in the plaint has also been denied and the 
defendant has denied its liability to pay any 
sum by way of compensation under Section 70 
of the Indian Contract Act. 


8. The following issues were settled 
at the trial: 


1. Was there any reasonable ground for 
extension of time? If so, was the Executive 
Engineer bound to grant such extension? 
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2. Was the failure on the part of the 
Executive Engineer to extend the time wrong- 
ful or arbitrary or ineffcctive as alleged in 
paragraph 12 of the plaint? 

3. Was the time extended by mutual 
agreement which was to be inferred from 
the conduct and course of dealings between 
the parties? 


4. Was the defendant estopped from 
denying that the time for completion of the 
work under the contract had not been ex- 
tended? 

5 (a) Was the provision in the contract 
for deduction of one per cent of the total 
amount of the contract for every day not 
exceeding 10 days by way of liquidated 
damages enforceable in law? 

(b) Was such provision in the contract a 
penalty or liquidated damages? 

6. To what relief, if any. is the plain- 
tiff entitled? 

On May 22, 1973 at the hearing of the 
suit..on behalf of the defendant, an addi- 
tiop:] issue was suggested on the question of 
jurisdiction of this Court as follows: 

“Has this Court jurisdiction to try or 
entertain the suit? 

9, Subsequently. however, on May 24, 
1973 this issue was not pressed on behalf of 
the defendant in view of the fact that the 
point was found to be of no substance. The 
documents which are tendered in evidence 
show that the contract was actually entered 
into at Calcutta and accordingly, this issue is 
decided in favour of the plaintiff and it is held 
that this Court has jurisdiction to try and 
to entertain the suit. 


10. On the issues as to extension of 
time the documentary evidence shows that by 
his letter dated December. 30, 1943 the Ex- 
ecutive Engineer intimated that the supply 
will have to be completed within six months 
from 1st January, 1944. From the extract of 
the memorandum dated January 3, 1944 from 
the Additional Chief Engineer to the Execu- 
tive Engincer it appears that preference was 
decided to be given to contractors using motor 
trucks and no extension would be given for 
non-availability of cars. By its letter dated 
January 22, 1944 the plaintiff wrote to the 
Provincial Transport Controller through the 
Executive Engineer for five trucks for trans- 
port of the materials. By its letter dated 
January 24, 1944 the plaintiff requested the 
Executive Engineer to arrange for the pur- 
chase by the plaintiff of 20 motor trucks. By 
his letter dated February 11. 1944 the plain- 
tiff requested the Provincial Motor Transvort 
Controller, Bihar for release of five lease/lend 
chassis and asked for requisite order to en- 
able the plaintiff to acquire the same. The 
Executive Engineer required the plaintiff to 
make a formal application for lease/lend 
trucks to the Provincial Motor Transport Cor- 
poration and to submit the same through his 
office. The plaintiff thereupon wrote to the 
said authority to arrange for 20 motor trucks 
under the leaseflend terms. The Additional 
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Chief Engineer recommended to the said 
authority that the terms for the purchase of 
15 trucks might be issued in favour of the 
plaintiff. On March 18, 1944 the Executive 
Engineer wrote to the plaintif complaining 
about non-delivery of any material and 
threatened to take action according to Cl. 3 
of the conditions of contract. By its letter 
dated March 23, 1944 the plaintiff asked the 
Executive Engineer to withdraw the above 
notice. By his letter dated March 31, 1944 
the Executive Engineer intimated the plain- 
tiff that in the contract there was no stipula- 
tion that trucks were to be arranged for by 
his department. The plaintiff thereupon asked 
for accommodation by supplying lease/lend 
trucks and thereupon the Executive Engineer 
duly helped the plaintiff in all possible 
manner to enable it to secure trucks. By his 
letter dated May 9, 1944 the Executive Engi- 
neer recorded its complaint that during the 
first three months no attempt was made to 
start the work. By his letter dated May 19, 
1944 the Executive Engineer wrote to the 
plaintiff to the effect that the progress re- 
port ending 30th April showed that progress 
was practically nil. He further intimated 
that no extension would be granted. On 
May 31, 1944 the Executive Engineer wrote 
to the plaintiff that failing completion of 
supply, penalty would be imposed on the 
plaintiff under the terms of the contract. By 
the 3rd June letter the plaintiff asked for 
favourable consideration of the difficulties re- 
ferred to therein and to grant extension of 
time as might be required for fulfilment of 
the remaining portion of the job. 

il. Then came the letter from the 
plaintiff on June 21, 1944 asking for exten- 
sion of time to complete the work. By his 
letter dated June 27, 1944 the plaintiff was 
intimated by the Provincial Motor Transport 
Controller that no lease/lend trucks would 
be sold to them. On July 4, 1944 the plain- 
tif was paid a sum of Rs. 5,455/- on the 
first running bill. By his letter dated July 


5, 1944 the Executive Engineer wrote to the ° 


plaintiff to intimate him the specified time 
for which the plaintiff wanted extension for 
the -completion ofthe works. On August 1, 
1944 the plaintiff was paid a further sum of 
Rs. 855/- and on August 30, 1944 another 
sum of Rs. 13.005/- was paid. 


12. Then followed another chapter 
when the plaintiff by his letter dated August 
31, 1944 intimated the Executive Engineer 
that due to heavy rains roads became im- 
passable and the plaintiff was compelled to 
return the lorries to the owners. The plain- 
tiff returned the balance of the petrol cou- 
pons for 574 gallons. 


13. By his letter dated 9th Octo- 
ber, 1944 the Executive Engineer asked the 
plaintiff to show cause why the liquidated 
damages should not be imposed upon the 
plaintiff under Clause 2 of the conditions of 
contract. By his letter dated 21st Novem- 
ber, 1944 the Executive Engineer intimated 
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the plaintiff that the Additional Chief En- 
gineer (Military Works) had refused to grant 
any extension. As stated above this letter 
was cancelled by the Additional Chief En- 
gineer’s (Military Works) letter dated Novem- 
ber 25, 1944 and the Executive Engineer’s 
letter dated 1st December, 1944, By his letter 
dated December 11, 1944 the Executive En- 
gineer asked the plaintiff to arrange to ex- 
pedite completion of the works. By his 
letter dated December 18, 1944 the Execu- 
tive Engineer intimated the plaintiff that fur- 
ther supplies of the required quantities of 
materials would be completed at the plain- 
tiff’s expenses through other contractors. 


44, Finally, by his letter dated Febru- 


ary 10, 1945 the Executive Engineer wrote 


to the plaintiff annulling the contract under 
Clause 3. Thereafter what happened is not 
material for this case except that on June 8, 
1945 the defendant prepared the final bill of 
the plaintiff showing deduction of Rs. 10,977/- 
under Clause 2 of the conditions of contract. 
In November 1947 the present suit was filed. 


15. The plaintiff called as a witness 
one Mulchand Chaudhuri who at the rele- 
vant point of time worked with the plaintiff 
between 1943 and 1946. He was examined 
on commission in September, 1958 when he 
was posted as the Executive Engineer, Rour- 
kela Steel Project. 


16. According to the witness, to carry 
about 5,50,000 cft. of materials for an 
average lead of 11 miles by bullock carts 
was an impossible affair. A bullock cart can 
make hardly one trip per, day. A bullock 
cart can hardly carry 10 efi, of stone metals 
which amounts to near about 20 mounds. So 
in carrying 5,50,000 cft. 50.000 bullock carts 
would be required and if 25 days in a month 
would be taken as the working days, and if 
bullock carts are available, ‘it will require 
3,670 bullock carts to complete the job with- 
in six months. It was not à practical pro- 
position since so many bulldéck carts could 
never be made available iri the nearabout 
villages. Hence the only why to carry the 
materials was by trucks. According to him 
the Executive Engineer, t. Bhaduri was 
quite aware of the difficulties from the very 
beginning when trucks were applied for 
through him. He forwarded the application 
with his recommendation. ‘He knew that it 
was not possible to complete the works . by 
using a fleet of 10 trucks/ for months toge- 
ther. He told the plaint firm that they 
must complete the job ar’ he promised that 
whatever time would be ; required for com- 
pleting the job that woud be artanged and 
extension could be gran fed for that. 


_ 17. Upto 30th Jfune, 1944 work was 
in progress and by that{ time some materials 
were supplied. Even thcbugh it was not pos- 
sible to carry the mater$ial by bullock carts 
but still some bullock }carts were engaged 
and materials were carrfied on the road-side 
even after 30th June. ‘Payment were receiv- 
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ed even after 30th June, 1944. There was no 
question of cancelling or stopping of work. 
Everybody knew that the work could not 
have been completed within 30th June on 
that basis the work was being done even 
after 30th June as the Eecutive Engineer as- 
sured the plaintiff that the time would be 
extended and the work was continued until 
it was stopped later on. In or about the end 
of August before the work was suspended 
due to rains the witness accompanied the 
Executive Engineer and went up to the quarry 
and inspected the condition of the road and 
it was found that by no means the work 
could be continued till the rainy season was 
over and accordingly whatever petrol coupons 
were issued for trucks the same were return- 
ed to the said Executive Engineer. There was 
no refusal for extension of time. There was 
no question of payment of liquidated dama- 
ges. The Government paid all the bills after 
30th June without deducting any liquidated 
damages. The said Executive Engineer told 
the plaintiff many times that since the work 
had been, hindered due to non-availability 
of trucks which were being controlled by the 
Govt. there must be extension of time but that 
was to be decided after the work was com- 
pleted and it would be regularised at that 
time. He was personally of the opinion that 
the extension should continue. 


18. In answer to questions 325 and 
326 the witness said that though extension 
was not granted in writing but it was clear- 
ly understood with the Executive Engineer 
that the work would have to be completed 
as the time was considered extended and only 
final date would have to be communiciated in 
writing and until then the plaintiff should 
continue with the work. Accordingly, the 
work was continued until the letter dated 18th 
December, 1944 was received. In answer to 
question 427 which was put in cross-exami- 
nation the witness said that the plaintiff was 
not getting trucks for transporting the 
materials which were held up mostly for 
want of-trucks. At no point of time the per- 
mission for purchasing the same had been 
given. In answer to question 532 the wit- 
ness said that a large quantity of materials 
were already collected at the quarry site but 
the same could not be transported for want 
of trucks. In question 717 the witness said, 
the plaintiff was more or less definite that 
extension of time would be granted and in 
fact there were verbal assurances from the 
Executive Engineer many times that exten- 
sion would be a formal matter and would 
be so granted. At that time transport was 
under the control of the Government and 
only through the recommendation of the 
Executive Engineer transport was available 
and as such the said Executive Engineer in 
performance of his duty was trying to help 
the plaintiff. It was not correct to say that 
he was going out of his way to help the 
plaintiff. The witness admitted that the Exe- 
cutive Engineer had no liability under the 
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terms of the contract to supply trucks. Mr. 
Bhaduri was one of the recommending autho- 
rities through whose recommendation trucks 
were reccived (Questions 737 and 738). 

19. In answer to question 995 the 
witness admitted that no extension was grant- 
ed in writing but the same was granted by 
action. By action he meant that the plain- 
tiff was allowed to continue the work. In 
question 1005 he was asked that there was 
no extension because the provision for ex- 
tension had not been complied with and he 
answered that extension was granted by ac- 
tion and the date of completion became at 
large and therefore the date could not be 
fixed. 


20. The defendant called one Brab- 
meshwar Dayal. He was an Executive En- 
gineer in 1945. He relieved Mr. J. N. Bha- 
duri as Executive Engineer, Patna Division. 
He deposed that to his knowledge Sri Bha- 
duri was not alive at the date when the wit- 
ness gave his evidence. He has proved cer- 
tain correspondence for which he was res- 
ponsible at the relevant time. He was the 
author of the letter dated 5th December, 
1945. According to him the reason why the 
said sum of Rs. 10,977/- was retained by the 
Government was mentioned in that letter. By 
that letter it was made clear’ that no extra 
rate was payable to the plaintiff in respect of 
materials collected after 30th June. 1944. 


21. His evidence was given on the 
basis of the letters that were written by him 
to the plaintiff and he practically remember- 
ed nothing except what was written in his 
letters. Accordingly, it would be of little use 
in dealing with his evidence in detail. 

22. From the evidence on record both 
oral and documentary I am convinced that 
the plaintiff was told from the very begin- 
ning that delivery was to be effected by 30th 
June, 1944. It might be that the plaintiff 
was inconvenienced for want of sufficient 
number of trucks; but to enter into such a 
venture without possessing any means of 
transport was not what was desired by the 
parties while entering into the said contract. 
It was made clear that the responsibility to 
provide for transport of the materials lay 
with the plaintiff and the defendant was 
not responsible for the same. The then Exe- 
cutive Engineer Mr. Bhaduri rendered all 
possible help and assistance to the plaintiff 
fo secure trucks but if the plaintiff failed to 
secure such trucks the plaintiff could not 
blame the Government for such failure. It 
is true that the plaintiff went on supplying 
the materials even after 30th June, 1944 and 
the defendant did not raise any objection in 
respect thereto but that by itself could not 
Suggest that there was extension in terms of 
the contract. There is an express provision 
for such extension. Even though the defen- 
dant allowed the plaintiff to supply the 
materials after the due date yet that did not 
by itself amount to extension of time to per- 
form the contract. 
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23. To my mind, to constitute an ex- 
tension of time under this contract firstly, the 
contractor must be hindered in the supply of 
materials; secondly, the hindrance must be 
of such a nature that it would necessitate an 
extension of time, thirdly, the contractor 
under such circumstances must apply in writ- 
ing to the Executive Engineer; fourthly, the 
contractor must make out reasonable ground 
for such extension and fifthly, if such reason- 
able grounds would be shown then the Exe- 
cutive Engineer would be obliged to grant 
an extension in writing. In this case all that 
had been done to get an extension was that 
the contractor applied in writing to the Exe- 
cutive Engineer and even there no time was 
mentioned till when such extension was re- 
quired. This is not a case where the contrac- 
tor intimated the Government that if such 
extension in writing would not be granted 
then the contractor would not be obliged to 
supply the materials any further. 


24. Be that as it may, we are not 
concerned here to find out whether there was 
an extension of time for the purpose of the 
performance of the contract.-The question of 
extension of time becomes material here for 
the purpose of considering whether the con- 
tractor would be entitled to claim exemption 
from the damages which were levied under 
Clause 2 of the conditions of contract. This 
is not a case of damages for breach of con- 
tract. This is a case primarily based on the 
facts that the Government was bound to 
grant the extension in writing and on that 
basis the contractor was entitled to claim ex- 
emption from the liquidated damages as pro- 
vided under Clause 2. Even the alternative 
case is not made out on the basis of breach 
of contract but under Section 70 of the 
Indian Contract Act. 


25. The plaintiffs cause of action is 
based mainly on the plea of estoppel. As the 
pleadings suggest, although the time for the 
completion of jthe supply of goods mention- 
ed in the agreement expired the defendant 
stood by and through its officers allowed and 
encouraged the \plaintiff to continue the per- 
formance of the\ agreement on the basis that 
the time had been and/or would be ex- 
tended, and by facts and omissions led the 
plaintiff to believe that the contracts subsist- 
ed and to act ont such belief to its prejudice. 
On the evidence before me I am inclined to 
hold that the Gc:vernment not only did not 
put an end to or } annul the contract on the 
due date of delivery but did not disallow 
the contractor to deliver the goods in per- 
formance of the cipntract. The plaintiff hav- 
ing delivered some, materials in performance 
of the contract under such circumstances was 
entitled to payment} under the contract and 
has actually received} such payment under the 
contract. Had it befen a case of non-payment 
of the money payable in respect of the 
materials delivered $ under the contract the 
plea of estoppel would have held good even 
though there was n§o written extension of 
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time. But in this case the Government never 
made any representation either expressly or 
by conduct that Clause 2 of the conditions 
of contract would not be enforced. On the 
contrary itis an express stipulation in the 


conditions of contract that liquidated 
damages, as mentioned therein, 
would be payable by the contractor 
for non-performance of the contract 


within 30th June, 1944 and further that the 
only way the contractor would claim an 
exemption was on the basis of the written 
extension of time as provided under Clause 4 
of the conditions of contract. Moreover, the 
documentary evidence would clearly suggest 
that the Government zepeatedly intimated the 
contractor that liquidated damages would be 
levied under Clause 2 if the materials would 
tiot be delivered within 30th June. There is 
no pleading of estoppel on that basis. Admit- 
tedly, the supply of materials was not com- 
pleted within 30th June, 1944. Admittedly, 
there was no extension in writing. Admitted- 
ly, as agreed to between the parties the 
plaintiff could not claim exemption from the 
liquidated damages for want of written autho- 
rity. 

26. It is argued that the Executive 
Engineer was bound to grant such extension 
because there were reasonable grounds for 
such extension of time. In the facts of this 
case it might be that the plaintiff had been 
hindered in the supply of the materials, to 
some extent, but such hindrance could not 
be said to be of such magnitude so as to 
necessitate an extension of time because the 
grounds made out for such extension were 
not such that it would make it absolutely 
obligatory on the part of the Executive En- 
gineer to grant such extension in writing. 


27. It is next argued that the clause 
relating to liquidated damages amounts to 
penalty and the recovery thereof is not en- 
forceable in law. To examine this point it 
is necessary. in the first instance, to examine 
the provision of Section 55 of the Indian 
Contract Act which provides as follows: 
Section 55: 


“When a party to a contract promises te 


' do a certain thing at or before a specified 


time, or certain things at or before specified 
times, and fails to do any such thing at or 
before the specified time, the contract, or so 
much of it as has not been performed, be- 
comes voidable at the option of the pro- 
misee, if the intention of the parties was that 
re should be of the essence of the con- 
ract. 


If it was not the intention of the parties 
that time should be of the essence of the 
contract. the contract does not become void- 
able by the failure. te do such thing at or 
before the specified time; but the promisee 
is entitled te compensation from the promi- 
sor for any loss occasioned to him by such 
failure. 
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If, in case of a contract voidable on ac- 
count of the promisor’s failure to perform 
his promise at the time agreed, the promisee 
accepts performance of such promise at any 
time other than that agreed, the promisee 
cannot claim compensation for any loss oc- 
casioned by the non-performance of the pro- 
mise at the time agreed, unless, at the time 


of such acceptance, he gives notice to the 
promisor of his intention to do so.” 
This is not a case where time was of 


the 
essence of the contract. The said Clause 4! 
of the conditions of contract itself provides 
for extension of time. ‘The admitted posi- 
tion is that time was not of the essence of 
the contract. Accordingly, the second para- 
graph of Section 55 would apply in this 
case and the contract does not become void- 
able by the failure to deliver the goods on 
June 30, 1944, It follows that without an- 
nulling the contract the Government could 
ask for compensation in terms of clause 2 of 
the conditions of contract and at the same 
time allow the contract to be performed. It 
is clear that clause 2 of the conditions of 
contract is a clause which can be enforced 
without annulling the contract as provided 
under clause 3. The question of extension 
comes in for the purpose of claiming an 
exemption from liquidated damages imposed 
under Clause 2. The third paragraph of 
Section 55 is not applicable in this case be- 
cause time was not of the essence of the 
contract and accordingly, compensation as 
provided under Clause 2 of the said condi- 
tions of contract remains unaffected and 
valid in spite of the performance of the con- 
tract to some extent and becomes legally re- 
coverable. j 


28. As to whether the amount of 
Rs. 10,977/- is payable by way of liquidated 
damages or whether the same is not recover- 
able as penalty would depend on the cons- 
truction of the provision of Section 74 of the 
oap Contract Act which provides as fol- 
ows: G 


__ “74. When a contract has been broken, 
if a sum is mamed in the contract as the 
amount to be paid in case of such breach, 
or if the contract contains any other stipula- 
tion by way of penalty, the party complain- 
ing of the breach is entitled, whether or not 
actual damage or loss is proved to have 
been caused hereby, to receive from the party 
who has broken the contract reasonable com- 
pensation not exceeding the amount so 
named or, as the case may be, the penalty 
stipulated for. 

Explanation.— A stipulation for increas- 
ed interest from the date of default may be 
a stipulation by way of penalty. 


Exception.— When any person enters 
into any bail-bond, recognizance or other 
instrument of the same nature, or under the 
provisions of any law, or under the orders 
of the Central Government or of anv State 
Government, gives any bond for the perform- 
ance of any public duty or act in which the 
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‘public are interested, he shall be liable, upon 
breach of the condition of any such instru- 
ment, to pay the whole sum mentioned there- 
in. 

Explanation. A person who entered 
into a contract with Government does not 
necessarily thereby undertake any public duty, 
or promise to do an act in which the public 
are interested.” 


29. Mr. Sinha on behalf of the plain- 
tiff contends that the reasonable compensa- 
tion which is provided in the above section 
is a matter of proof and in the absence of 
such proof no amount is payable and ac- 
cordingly, the said sum of Rs. 10,977/- which 
has been recovered from the last bill of the 
plaintiff has been so recovered wrongfully 
and the defendant is liable to pay the said 
sum to the plaintiff. According to Mr. 
Ghose’s contention made on behalf of the 
Government there is no distinction between 
penalty and liquidated damages in India and 
the amount is recoverable if it would not 
exceed the amount mentioned in the contract 
because the parties themselves had foreseen 
that by the breach of the contract such 
amount would be the reasonable compensa- 
tion. 


30. To my mind it is no good say- 
ing that the matter is absolutely free from 
difficulty. The amendment of the section has 
created a good deal of confusion in its 
language. The section provides that reason- 
able compensation is payable. It provides at 
the same time, that such reasonable compen- 
sation would be receivable whether or not 
actual damage or loss is proved to have 
been caused by the breach. If it is a case 
of reasonable compensation then surely such 
reasonableness would depend on the facts 
and circumstances of each case. But the 
section provides that it makes no difference 
whether or not actual damage or loss is prov- 
ed. Then again, the last part of the sen- 
tence provides that such reasonable compen- 
sation is not to exceed the amount named in 
the contract or the penalty stipulated for in 
the contract. 


31. Mr. Sinha has referred to me 
the case of Bhai Panna Singh v. Bhai Arjun 
Singh reported in AIR 1929 PC 179, where 
the Judicial Committee of the Privy Council 
at page 180 observed: 


“The effect of Section 74 Contract Act, 
1872 is to disentitle the plaintiffs to recover 
simpliciter the sum of Rs. 10,000/- whether 
penalty or liquidated damages. The plaintiffs 
must prove the damages they have suffered.” 
In that case the agreement provided for the 
sale of a serai in Peshawar to the purchasers 
for Rs. 1,05,000/-. The purchasers were to 
pay Rs. 500/- as earnest money. There was 
a clause in the agreement which provided 
that the party retracing from the contract 
would pay Rs. 10,000/- as damages. No time 
was fixed for the completion of the said 
purchase but the purchasers paid the earnest 
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money and obtained a receipt which provid- 
ed that the balance was to be received be- 
fore the Sub-Registrar and the deed was to 
be registered within a month. The agreement 
was dated 19th February, 1924 and the re- 
ceipt also was granted on the very same 
date. On 9th May there were various points 
on which the purchasers wanted clarification 
before completing the purchase and ultima- 
tely on 9th May the purchasers sent a writ- 
ten notice saying that the vendors had not 
got the sale deed registered within a month 
as provided in the said receipt and claim- 
ed payment of Rs. 10.000/- within a week. 
The vendors threatened to sue for specific 
performance for damages. On 9th June the 
vendors agreed to seli to another purchaser 
at Rs. 1,04,000/- and on Ist October, 1924 
they issued their plaint claiming Rs. 10,000/- 
for further damages. On 11th October the 
purchasers filed their cross-suit claiming 
Rs. 10,000/- and alsc the sum paid for ear- 
nest money. and stamp paper. The trial 
Court found in favour of the vendors and 
gave them judgment. The Judicial Commit- 
tee accepted the findings of the Subordinate 
Judge on that point. In assessing damages 
the Judicial Committee observed that the 
only evidence for loss before the Committee 
was that such loss on re-sale amounted to 
Rs. 1,000/- only. There is no ground for 
awarding them interest. On the other hand 
they had received earnest money of Rupees 
500/- so that their actual damage was to the 
extent of Rs. 500/-. The vendors had alsc re- 
ceived for the value of the stamp paper 
realised after deducting commission charged 
in respect of the purchasers’ contribution to 
the extent of Rs. 689-1 anna. Accordingly. 
the decree of the District Judge in the ven- 
dor’s suit was varied by substituting Rupees 
500/- for the sum awarded by him. 


32. On the basis of that judgment 
Mr. Sinha argues that following the above 
observations in the Privy Council case this 
Court should hold that inasmuch as there 
is no proof of actual damages the defendant 
is not entitled to recover from the plain- 
tiff’s bill the said sum of Rs. 10,977/- as 
wrongfully deducted by them. 


33. The above Privy Council case 
was considered by Ameer Ali, J. in the case 
of Mahadeo Prasad v. Siemen Ltd. reported 
in AIR 1934 Cal 285. In that case the ques- 
tion arose as to what was the effect of nam- 
ing a sum in the contract having regard to 
the provision of Section 74 of the Indian 
Contract Act. It appears that the point 
gave the learned Judge considerable trouble 
in arriving at the decision specially in view 
of the observations of the Privy Council in 
the aforesaid case reported in AIR 1929 PC 
179. (supra). Ameer Ali J. explained the 
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judgment of the Judicial Committee by ob- | 


serving that the Judicial Committee did not / 
mean that the sum named in a contract was ( 
not to be given effect to at all. What the | 


Judicial Committee meant was that the plain- | 
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tiff “must prove his damages.” 
J. observed: 


“But is not the figure, named some 
proof? It is not to be conclusive proof, but 
is it not some proof? Is not the estimate 
made by the parties with full consideration 
of some evidence? I think it is. “According 
to the learned Judge” ......ccccecsseeecesccecees in 
English Law the sum named, if a penalty, 
ceases to have any effect at all either as a 
lower or upper limit. In Indian Law it re- 
mains an upper limit or maximum.” 

The learned Judge also observes: 


“To my mind, the following is the in- 
tention of the legislature: (1) The plaintiff 
must prove his damage in a general sense; 
(2) The contract made by the parties esti- 
mating their damages is in itself evidence; 
(3) If there is no other evidence of damages, 
I can conceive of certain cases where this 
evidence alone will be considered sufficient, 
nor do I think that the Judicial Committee 
intended by anything said in AIR 1934 Cal 
285 to exclude such a possibility; (4) The 
sum named however is not conclusive evi- 
dence. that is to say, if there is other evi- 
dence or circumstances showing that it was 
excessive, the Court will not consider itself 
bound by it; (5) If, on the other hand, the 
other evidence and circumstances indicate 
that the damage equals or may equal or is 
likely to exceed the amount named, the 
Court will abide by it, and lastly, (6) In case 
(4), that is to say, where the other evidence 
shows that it is unreasonable, the plaintiff 
will have to prove his damages irrespective 
of the figure.” 


34. In the case of Fate Chand v. 
Balkishan reported jin AIR 1963 SC 1405 
the Supreme Court has considered the scope 
and applicability of section 74 of the Indian 
Contract Act and has distinguished the 
Indian Law from the English Common Law 
on the question of recovery of liquidated 
damages and penalty and observed that the 
distinction made in the English Common 
Law between stipulations. for liquidated 
damages and penalty have been eliminated 
by the provisions of Section 74 of the Indian 
Contract Act. This was also a case of a 
sale of certain land and building providing 
for forfeiture of a certain stipulated sum in 
case the vendee would fail to get the sale 
deed registered by the stipulated date. It is 
observed that the measure of damages in 
the case of breach of a stipulation by way 
of penalty is, by Section 74, reasonable com- 
pensation not exceeding the penalty stipulat- 
ed for. At page 1411 it is observed: 

“ in assessing damages, the 
Court has, subject to the limit of the penalty 
stipulated, jurisdiction to award such com- 
pensation as it deems reasonable having re- 
gard to all the circumstances of the case. 
Jurisdiction of the Court to award compen- 
sation in case of breach of contract is quali- 
fied except as to maximum stipulation; but 


Ameer Ali, 


we 
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compensation has to be reasonable and that 
imposes upon the Court duty to award com- 
pensation according to settled principles. The 
section undoubtedly says that the aggrieved 
party is entitled to receive compensation 
from the party who has broken the contract 
whether or not actual damage or loss is 
proved to have been caused by the breach. 
Thereby, it merely dispenses with proof of 
actual loss or damage; it does not justify the 
award of compensation when in consequence 
of the breach no legal injury at all has re- 
sulted because compensation for breach of 
contract can be awarded to make good the 
loss or damage which naturally arose in the 
usual course of things, or which the parties 
knew when they made the contract, to be 
likely to result from the breach.” 


35. On the basis of the above obser- 
vation Mr. Sinha contends that not only 
that legal injury has to be proved but also 
the loss or damages under Section 73 of the 
Indian Contract Act has to be proved be- 
cause the Supreme Court in making the 
above observation has practically borrowed 
the language of Section 73 of the Indian 
Contract Act. 


36. It is no doubt true that the legal 
injury caused by the breach has to be prov- 
ed but in making the above observation what 
was intended to be conveyed can be gather- 
ed from the following sentence which appears 
a little below the said passage as follows: 

“In all cases, therefore, where there is 

a stipulation in the nature of penalty for 
forfeiture of an amount deposited pursuant 
to the terms of contract which expressly 
provides for forfeiture, the Court has juris- 
diction to award such sum only as it consi- 
ders reasonable, but not exceeding the 
amount specified in the contract as liable to 
forfeiture.” 
The Supreme Court obviously had in mind 
the cases where there are stipulations of for- 
feiture in case of breach and not cases where 
the parties already made a genuine pre-esti- 
mate of damages at the time of entering into 
the contract. 


37. In another case before the 
Supreme Court in Moula Bux v. Union of 
India reported in AIR 1970 SC 1955 similar 
question regarding forfeiture of the earnest 
money and the contract for sale of property 
came up for consideration. In that case a 
Stipulated sum was paid as security by way 
of guarantee for the due performance of the 
contract to the party complaining of the 
breach of the contract. That was also a 
case of compensation where the amount sti- 
pulated for was a penalty and there also the 
Supreme Court observed that the person ag- 
grieved by the breach was not required to 
prove actual loss or damage suffered by him 
before he could claim a decree, and the 
Court was competent to award reasonable 
compensation in case of breach even if no 
actual damage was proved to have been 
suffered in consequence of the breach of 
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contract. In that case the Supreme Court 
made a distinction between different classes 
of contract. It is observed— 


“In case of breach of some contracts it 

may be impossible for the Court to assess 
compensation arising from breach, while in 
other cases compensation can be calculated in 
accordance with the established rules. Where 
a Court is unable to assess the compensa- 
tion, the sum named by the parties if it is 
regarded as genuine  pre-estimate may be 
taken into consideration as a measure of 
reasonable compensation, but not if the sum 
named is in the nature of a penalty. Where 
loss in terms of money can be determined. 
the party claiming compensation must prove 
the loss suffered by him.” 
That was the meaning that was attached to- 
the expression “whether or not actual damage 
or loss is proved to have been caused there- 
by” as provided in Section 74 of the Indian 
Contract Act. 


38. In my opinion, the above pass- 
age clearly lays down the law on the point 
and accordingly in a case, such as is before 
me, where it is not possible for the Court 
to assess the reasonable compensation arising 
from such breach the Court has to fall back 
on the damage that was assessed by the 
parties themselves ‘in case of breach. 


39. In Moula Bux’s case, AIR 1970 
SC 1955 the contractor failed to supply pota- 
toes contracted for and the Government res- 
cinded the conract and forfeited the security 
deposit. No evidence was adduced by the 
Government as to the extent of damages 
suffered by it although such evidence was 
available and could be adduced. Hence the 
Court disallowed the amount which was 
claimed by way of forfeiture and awarded 
decree in favour of the plaintiff-contractor 
with interest at the rate of 3% but did not 
allow cost of the suit. 


40. In the case before me there is 
sufficient evidence to prove legal injury suf- 
fered by the Government. The correspon- 
dence will not only prove that but the ad- 
mission contained therein will show that to 
employ any other contractor under these cir- 
cumstances would have caused damages to 
the extent of Rs. 4-75 p. per mile in com- 
pleting the said job. The plaintiffs alterna- 
tive case as made out in the plaint will also 
suggest that if any other contractor had been 
employed the Government would have suf- 
fered certain loss and damage thereby. 


41, In my opinion, if the above dis- 
tinction as made by the Supreme Court is 
borne in mind then the meaning of the 
language as provided in Section 74 of the 
Indian Contract Act becomes crystal clear. 
When it comes to the question of forfeiture 
of the security. money because of the breach 
the sum forfeited does not. ipso facto, be- 
come reasonable compensation if actual loss 
can be proved. If the party complaining 
of the breach is in a position to adduce evi- 


dence whereby the Court can arrive at the 
amount of reasonable compensation then 
without proof of such reasonable compensa- 
tion the damages will not be decreed. In 
such circumstances. the amount mentioned in 
the contract would amount to a penalty and 
such an amount is not receivable as reason- 
able compensation. But if the parties men- 
tion in the contract a figure which is their 
pre-estimate of the actual damages and if 
the party complaining of the breach is un- 
able to assess the compensation because the 
same cannot be calculated in accordance with 
the established rules in the facts and cir- 
cumstances of the particular case then the 
amount named in the contract itself would 
be considered as evidence of reasonable com> 
pensation. Under such circumstances, it be- 
comes liquidated damages as is commonly 
known in English Common Law. It seems 
that the observations of Ameer Ali, J. in the 
above case reported in AIR 1934 Cal 285 
(supra) have in effect been supported by the 
above Supreme Court case reported in AIR 
1970 SC 1955, ° 


42, Here in this case on behalf of 
the Government it was always insisted that 
the construction work was a matter of ex- 
treme urgency. The construction work was 
to be completed with the help of the 
materials to be supplied by the contractor be- 
fore the monsoon would set in, otherwise the 
construction work would be held up and the 
Government would suffer loss and damages. 
The contractor knew that the transport pro- 
blem was a major problem at that time. The 
contractor further knew that the materials 
to be supplied were of such a nature that 
only by trucks the materials could be deli- 
vered in time and the same was not practi- 
cable with the help of bullock carts. Know- 
ing all these things the contractor undertook 
the job. It was true that the Government 
was not keen to annul the contract and 
wanted to have the work done through the 
plaintiff if possible. Hence whatever was 
possible to be done by the Executive En- 
gineer was so done by the said Officer in 
the most sympathetic and reasonable manner. 
The correspondence will show that the 
matter came to such a pass that it was not 
possible for the contractor to complete the 
job without incurring heavy loss. At the ear- 
liest opportunity they stopped the work and 
virtually compelled the Government to annul 
the contract so that the job might be com- 
pleted by some other contractor. At such 
a stage it is practically impossible to find 
out the actual measure of damages suffered 
by the Government in view of the nature of 
work involved in the contract. If a contract 
of this nature is annulled before completion 
it is not a question of finding out the differ- 
ence between the contract rate and the mar- 
ket rate of the materials to be supplied. 
There could be no ready market for the 
same. Whoever would be given the said con- 
tract, at that stage, would have to supply the 
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*same from the quarry. There would be a 
‘question of delay in the construction of the 
road. There would be the possibility of the 
Government’s suffering damages because of 
idle labour caused by the non-supply of the 
materials for the construction of the road. 
There might be many other factors which 
would result in damages because of such 
breach. The parties knew beforehand that 
if the contract would not be. performed to 
its completion it would not be possible for 
the Government to lead evidence of actual 
loss and accordingly they must have assessed 
such loss on the basis of certain percentage 
of the value of the contract. 

43. As stated above, the plaintiff by 
its correspondence and pleading has admit- 
ted that further work would have involved 
loss to the plaintiff to the extent of about 
Rs. 4.75 per mile and according to the 
amount claimed in the plaint by way of 
alternative case the figure would have been 
Rs. 1,19.500/-. In this case there is ample 
proof of legal injury being suffered by the 
Government by reason of the breach of con- 
iract. That being the position, I see no 
reason why the amount mentioned in Cl. 2 
of the conditions of cóntract was not a 
genuine pre-estimate of the damages. 


44, On the basis of the above obser- 
vations, I now proceed to deal with the 
issues in the manner as follows: 

Issue No. 1: On this issue, my finding 
is that even though the Government allowed 
the contract to be performed even beyond 
the due date of delivery, there was not 
‘enough ground so as to make it obligatory 
on the part of the Executive Engineer to 
grant an extension of time. „Accordingly the 
question of granting extension in writing in 
terms of Clause 4 of the conditions of con- 
tract would not arise. The plaintiff supplied 
some materials even after the due date of 
delivery because no objection in respect there- 
to was raised on behalf of the Government 
and the Government too, in its turn, paid for 
the same, except the sum which was recover- 
ed from the last bill. 

Issue No. 2: This issue is answered in 
the negative. 

The plaintiff was not entitled to an ex- 
tension in terms of Clause 4 of the condi- 
tions of contract. 

Issue No. 3: The decision of this issue 
will not be helpful to the plaintiff. In any 
event, my finding is that there could not be 
any question of any mutual agreement for 
extension of time because the parties agreed 
that such agreement must be in writing for 
the purposes of claiming exemption from the 
payment of the liquidated damages to be im- 
posed by the defendant under Clause 2 there- 
of. ane 

Issue No. 4: For the reasons as stated 
above, this issue is answered in the negative. 

Issue No. 5 (a): This issue is answered 
in the affirmative. I hold that the amount 
assessed by the parties was’a genuine pre- 
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estimate of the loss which was to be suffer- 
ed by the Government in case of failure on 
the part of the contractor to deliver the 
materials before the due date mentioned in 
the tender. 

Issue No. 5 (b): My finding is that the; 
amount mentioned in Clause 2 of the condi- 
tions of contract was not assessed by way! 
of penalty but was a‘ genuine pre-estimate of 
the damages in the facts and circumstances 
of this case. ; 

Issue No. 6: The result, therefore, is that 
the plaintiff is not entitled to any relief in 
this suit and the suit is, accordingly, dismiss- 
ed but in the special facts and circumstances 
of this case each party do pay and bear its 
own costs. 





Suit dismissed. 





AIR 1973 CALCUTTA 559 (V 60 C 129) 
f S. C. GHOSE, J. 


Paresh Chandra Roy, Applicant v. State 
of West Bengal and others, Respondents. 


Matter No. 19 of 1972, D/- 30-11-1972. 


Index Note :—- (A) Motor Vehicles Act 
(1939), S. 62 —- Temporary stage-carriage 
permit under — May not be issued to person 
already holding another permit. 

Brief Note :— (A) Petitioner, holding two 
permits applied for temporary stage carriage 
permit on third route. This was rejected on 
the ground that the applicant (i.e. petitioner) 
was already in possession of two other per- 
mits. 

Held that reading of Section 47 read 
with Rule 57 of Bengal Motor Vehicles Rules 


(1940), justified such rejection. AIR 1970 
Cal 104, Referred to. (Paras 5, 6) 
Cases Referred : Chronological Paras 


AIR 1970 Cal 104 = 73 Cal WN 714. 
Krishnagopal Dutta v. Regional 
Transport Authority, Burdwan 


ORDER :— This is an application under 
Art. 226 of the Constitution of India inter 
alia for the issue -of Writ in the nature of 
Mandamus commanding the respondents not 
to give effect to the impugned order dated 
February 12, 1971 made by Respondent No. 2 
and for directing the respondents to consider 
and dispose of the  petitioner’s application 
No. F/428 for stage carriage permit dated 
September 12, 1969 in accordance with the 
provisions of law. The application also seeks 
the issue of a Writ in the nature of Certiorari 
for quashing the said impugned order dated 
February 12, 1971. The facts leading to the 
making of the present application are stated 
hereunder : 


2. The petitioner was granted a tem- 
porary permit to ply a stage carriage on 
Route No. 4 (Baranagar, to Tollygunj) under 
the Defence of India Rules on December 13, 
1966. The said permit was extended from 


HQ/HQ/D302/73/CSI 
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time to time ‘and was finally extended up to 
June 30, 1967. The Petitioner made another 
application being No. F/428 for grant of tem- 
porary permit for plying stage carriage on 
the route from Shambazar Corner to Dum 
Dum Airport (Route No. 30B) on Septem- 
ber 12, 1969. The said application was con- 
sidered and rejected by R. T. A. on April 
25, 1970 on the ground that the petitioner 
already possessed another permit for playing 
stage carriage on the route Diamond Harbour 
to High Court, Calcutta (Route Nos. 76 
and 76A). Against the aforesaid order of 
tejection the petitioner appealed but the ap- 


peal was dismissed on February 12, 1971 by. 


the S. T. A. Appellate Sub-Committee which 
was however communicated to the petitioner 
on November 12. 1971. The petitioner seeks 
to quash the order of the S. T. A. Appellate 
Sub-Committee and hence this application has 
been made by him. 


3. Two grounds have been urged by 
Mr. Banerjee in’ support of the Rule Nisi, 
namely: (1) The rejection of the application 
filed by the petitioner for grant of a stage 
carriage permit was made on the ground that 
the petitioner had already a permit for ply- 
ing a stage carriage on route No. 76 (Diamond 
Harbour to High Court, Calcutta) and fur- 
ther issue of a further permit to him will 
tend to create monopoly in the background 
of the unemployment problem of the country; 
and (2) the rejection of the petitioner’s ap- 
plication was made mala fide on an ex- 
traneous ground even when permits had been 
issued to others having one or more permits 
fue stage carriage under the Motor Vehicles 

ct. 

4, With regard to the second ground 
no particulars have been furnished by the 
petitioner in support of his contention and as 
ae I am unable to accept the said conten- 
jon. 


05 In Shri Krishnagopal Dutta v. Re- 
gional Transport Authority, Burdwan reported 
in AIR 1970 Cal 104 it has been held by 
B. C. Mitra, J. that considerations for reject- 
ing am application for grant of stage carriage 
permit albeit temporary under Section 62 
should be governed 
dowa by Sec. 47 of the Motor Vehicles Act. 


P. C. Roy v. State (S. C. Ghose J.) 


by the principles laid - 


ALR. 


The relevant provisions of Section 47 of the 
said Act read as follows :— i 
“57 (1) A Regional Transport Authority 
shall, in considering an application for a ‘stage 
carriage permit, have regard to the following. 


. matters, namely :— ` 


(a) The interests of the public generally; 
b ae 


(A) Rica a ties hceeueasarstic ; z 
(e) The operation by the applicant of 
other transport services. including those ‘in 
respect of which applications from him for 
permits are pending; : a o% 
f 


esenesessanaasesnpoosnnensa ` 


( k 
Rule 57-A of the Bengal Motor Vehicles 
Rules, 1940 provides as follows :— s 

“57-A (1) When applications for'a permit 
in respect of a stage carriage or a contract 
carriage have been received from a person 
holding one or more permits in any one -or 
more regions, areas or routes and from a 
person having no such permit, .other condi- 
tions being equal, preference shall’ be given 
to the ‘latter. . ; 

(2): asides AAT ` ; 

In my view the factors that have to be con- 
sidered in granting a temporary permit shall 
also include the factors laid down in the Act 
and the Rules framed thereunder for grant- 
ing temporary stage carriage permits, 

6. It is admitted by the petitioner that 
the petitioner at all material times was and 
still now is the owner of a stage carriage 
permit for, plying a stage carriage in route 
No. 76, that is to say, from Diamond Harbour 
to High Court, Calcutta. Possession of such 
permit may be one of the reasons under .the 
Act as well as the Rules framed thereunder 
as noted earlier for refusing an application 
for grant of a further permit. The petitioner’s 
application has been rejected on the very 
same ground. Thus, it appears that this con- 
tention of the petitioner also fails, 


7. By reason of the aforesaid, this 
application must fail and is dismissed. The 
Rule Nisi is discharged. In the facts and cir- 
cumstances of the case I do not, however, 
make any order as to costs. 


Application dismissed. 





END 


